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P. Sat hasivam J.

1) Leave granted.

2) Appel | ant - Venture G obal Engineering (in short \021VGE\022),
a conpany incorporatedin the United States of Anerica with

its principal office at 33662, Janmes J Panpo Drive, Fraser

M chi gan, USA 48026 through its Constituted Attorney, M.
Pradeep Yadav filed this appeal challenging the final order and
j udgrment dated 27.2.2007 passed by the Hi gh Court of

Judi cature, Andhra Pradesh at Hyderabad in Gty Guvil Court
Appeal No. 26 of 2007 whereby the Division Bench of the Hi gh
Court dism ssed their appeal

3) The facts, which are necessary for the disposal of this
appeal , are as under:

On 20.10.1999, Appell ant - Conpany and respondent No. 1-

Sat yam Conputer Services Limted (in short \023SCSL\024), a
regi stered conpany having its office at Mayfair Centre, S.P.
Road, Secunderabad entered into a Joint Venture Agreenent

to constitute a conpany naned Satyam Venture Engineering
Services Ltd. respondent No.2 herein (in short \023SVES\024) in
whi ch both the appellant and respondent No.1 have 50 per

cent equity sharehol ding. Another agreenent was al so

execut ed between the parties on the sane day being the

Shar ehol ders Agreenment (in short \023SHA\ 024) whi ch provides that
di sputes have to be resolved am cably between the parties and
failing such resolution, the disputes are to be referred to
arbitration. Section 11.05 of the SHA provides for certain
terns and conditions as regards the resolution of the disputes.
In February, 2005, disputes arose between the parties.
Respondent No.1 all eged that the appellant had conmmitted an
event of default under the SHA owing to several venture
conpani es becom ng insolvent and they had exercised its

option to purchase the appell ant-conpany\022s shares in SVES at
its book value. On 25.07.2005, respondent No.1 filed a

request for arbitration with the London Court of Internationa
Arbitration which appointed M. Paul B Hannon as sole
arbitrator on 10.9.2005. The sole Arbitrator on 3.4.2006
passed an award directing the appellant \026 VCGE to transfer the
shares to respondent No.1. On 14.4.2006, respondent No.1

filed a petition to recogni ze and enforce the award before the
United States District Court, Eastern District Court of

M chigan (US Court). The appellant entered appearance to
defend this proceeding before the US Court by filing a cross
petition. In the said petition, it objected to the enforcenent of
the Award whi ch ordered transfer of shares which was in
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violation of Indian Laws and Regul ati ons specifically the
For ei gn Exchange Managenent Act, 1999 (in short \023FENMA\ 024)
and its notifications. The appellant filed a suit being O S. No.
80 of 2006 before the Ist Additional Chief Judge, Gty Civi
Court, Secunderabad on 28.4.2006 seeking declaration to set

asi de the award and permanent injunction on the transfer of
shares under the Award. On 15.6.2006, the District Court

passed an ad-interimex parte order of injunction, inter alia,
restraining respondent No.1 from seeking or effecting the
transfer of shares either under the terns of the Award or

ot herwi se. Challenging the said order, respondent No.1 filed

an appeal before the H gh Court of Andhra Pradesh. The Hi gh
Court admitted respondent\022s appeal and directed interim
suspensi on of the order of the District Court but nade it clear
that respondent No.1 would not effect the transfer of shares
until further orders.” On 13.07.2006, in response to the

sumons served upon the respondents, respondent No.1

appeared in the Court and filed a petition under Order VII

Rule 11 C/P.C. for rejection of the plaint. The appellant filed
objection to the application.. The trial Court, by its order dated
28.12. 2006, allowed the said application and rejected the

pl ai nt of the appellant.” Challenging the said order, the
appel l ant filed an appeal before the High Court. On

27.2.2007, the High Court dism ssed the appeal hol ding that

the award cannot be challenged even if it is against the public
policy and in contravention of statutory provisions. Against
the said order, the appellant preferred the above appeal by

way of special |eave petition.

4) Heard M. K K. Venugopal ;7 | earned senior counsel
appearing for the appellant and M. R F. Nariman, | earned

seni or counsel, appearing for respondent No. 1.

5) After taking us through agreenents entered into by both
the parties, subsequent devel opnents such as all eged

violations, Award by an Arbitrator at U.K , proceedi ngs before
the District Court, M chigan, USA and the inpugned

proceedi ngs of the Ist Additional Chief Judge-Cty Cvil Court,
Secunderabad as well as the order ‘of the H gh Court, M. K K
Venugopal | earned senior counsel appearing for the appellant

has raised the follow ng contentions:

(i) The claimthat Part | of the Arbitration and Conciliation
Act, 1996 (in short \023the Act\024) applies to foreign awards is
covered by the judgnment of this Court in Bhatia

International vs. Bulk Trading S.A. & Anr., (2002) 4

SCC 105.

ii) The first respondent - Satyam Conputer Services Ltd.
coul d not have pursued the enforcenent proceedings in

the District Court in Mchigan, USA in the teeth of the
injunction granted by the Courts in India which also, on

the basis of the Comty of Courts should have been

respected by the District Court in Mchigan

i) The overriding Section 11.5 (c) of the SHA woul d excl ude
respondent No.1- Satyam Conputer Services Ltd.

approaching the US Court in regard to the enforcenent  of

the Award.

6) On the other hand, M. R F. Nariman, |earned senior
counsel , appearing for the first respondent, submtted that,
(1) In view of Section 44 of the Act and the terns of the

agreement, no suit would lie in India to set aside the
Award, which is a foreign Award.

(ii) No application under Section 34 of the Act would lie to
set aside the Award.
(iii) In view of the provisions of the Act and the terns of the

agreenment, the first respondent rightly sought
enforcenent of the Award in M chigan, USA hence the
civil suit filed at Secunderabad is not mmintai nabl e.
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(iv) Section 11.5(c) of the SHA only deals with the rights and
obligations of the appellant and the first respondent

whil e acting as sharehol ders of the 2nd respondent it has
nothing to do with the enforcenent of foreign Award.

(v) In ternms of the agreenent, having participated in the
arbitration proceedings in UK, filed cross-suit/objection

in the District Court, M chigan opposing the Award, the
appel l ant cannot agitate the very sane issue in the

I ndian Courts nanely, District Court, Secunderabad. In

ot her words, the appellant, VGE cannot ride two horses

at the sane tinme.

7) We perused all the relevant materials, Annexures and
consi dered the rival contentions.
8) Since both M. K K. Venugopal, |earned senior counse

for the appellant and M. R F. Nariman, |earned senior

counsel, for respondent No.1 heavily relied on a judgnment of
this Court in Bhatia International (supra), in support of their
respective stand, |et us consider the facts in that case and

ul timate conclusion arrived at therein

9) Bhatia International filed an Appeal before this Court
agai nst the judgnment of the MP. - H gh Court in WP. No. 453 of
2000. The appellant-Bhatia International entered into a
contract with the first respondent \026 Bul k Tradi ng on 9.5.1997.
This contract contained an arbitration clause which provided
that arbitration was to be as per the Rules of the Internationa
Chanber of Commerce (for short \023ICCl024). On 23.10.1997, the
I st respondent nmade a request for arbitration with | CC

Parties had agreed that the arbitration be held in Paris,
France. |CC has appointed a sole arbitrator. =~ The first
respondent filed an application under Section 9 of the Act
before the 3rd Additional District Judge, 1ndore, MP. against
the appellant and the 2nd respondent. One of the interim
reliefs sought for was an order of injunction restraining these
parties fromalienating, transferring and/or creating third-
party rights, disposing of, dealing with and/or selling their
busi ness assets and properties. The appellant raised the plea
of maintainability of such an application. The appellant
contended that Part | of the Act would not apply to
arbitrations where the place of arhitration was not in |ndia.
The application was rejected by the 3rd Additional District
Judge on 1-2-2000. It was held that the court at I'ndore (MP.)
had jurisdiction and the application was maintai nable. The
appellant filed a wit petition before the H gh Court of Madhya
Pradesh, I ndore Bench and the sanme was di sm ssed by the

i mpugned judgment dated 10-10-2000. Several - contentions

have been raised on behalf of the appellant, nanely, Part | of
the Act only applies to arbitrati ons where the place of
arbitration is in India and if the place of arbitration is not in
India then Part Il of the said Act would apply. Sub-section (2)
of Section 2 of the Act nmakes it clear that the provisions of
Part | do not apply where the place of arbitration'is not in
India. The Court at Indore could not have entertained the
application under Section 9 of the Act as Part | did not apply
to arbitrations which had taken place outside India. On the

ot her hand, on behal f of respondent No.1l, it was submtted

that a conjoint reading of the provisions shows that Part | is to
be applied to all arbitrations. It was further submitted that

unl ess the parties by their agreenent exclude its provisions,

Part | would also apply to all International Conmercia
arbitrations including those that take place out of India.

10) The above contentions were considered in detail. In view

of the assertion of both the senior counsel, the decision in
Bhatia International (supra) has very much bearing on the
issue raised in this case. The relevant paragraphs are
reproduced hereunder:
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\02314. At first blush the argunents of M. Sen appear very
attractive. Undoubtedly sub-section (2) of Section 2 states
that Part | is to apply where the place of arbitration is in

I ndi a. Undoubtedly, Part Il applies to foreign awards. Wil st
the submi ssions of M. Sen are attractive, one has to keep in
m nd the consequence which would follow if they are

accepted. The result woul d:

( a) Anpbunt to holding that the |egislature has left a |l acuna
in the said Act. There would be a lacuna as neither Part | or
Il would apply to arbitrations held in a country which is not
a signatory to the New York Convention or the Geneva
Convention (hereinafter called \023a non-convention country\024).
It would nmean that thereis no law, in India, governing such
arbitrations.

( b) Lead to an anonal ous-situation, inasmuch as Part |
woul d apply to Janmmu and Kashmir in all internationa
conmerci al arbitrations but Part | would not apply to the
rest of Indiaif the arbitration takes place out of India.

( ¢ ) Lead to a conflict between sub-section (2) of Section 2 on
one hand and sub-sections (4) and (5) of Section 2 on the
other. Further, sub-section (2) of Section 2 would also be in
conflict with Section 1 which provides that the Act extends to
t he whol e of India,

( d) Leave a party renedil ess inasnuch-as in internationa
conmercial arbitrations which take place out of India the
party would not be able to apply for interimrelief in India
even though the properties and assets are in India. Thus a
party may not be able to get any interimrelief at all.\024
\02316. A reading of the provisions shows that the said Act
applies to arbitrations which are held in I ndia between

I ndi an nationals and to international comercia

arbitrations whether held in Indiaor out of India. Section
2(1)( f ) defines an international conmmercial arbitration. The
definition makes no distinction between internationa
comercial arbitrations held in.India or outside India. An

i nternational comrercial arbitration may be held in a

country which is a signatory to either the New York

Convention or the Geneva Convention (hereinafter called \023the
convention country\024). An international comrercia
arbitration may be held in a non-convention country. The

sai d Act nowhere provides that its provisions are not to apply
to international conmercial arbitrations which take place in

a non-convention country. Adnmittedly, Part Il only applies to
arbitrations which take place in a convention country. M.
Sen fairly admtted that Part Il would not apply to an

i nternational comrercial arbitration which takes place in a
non-convention country. He also fairly admtted that there
woul d be countries which are not signatories either to'the

New York Convention or to the Geneva Convention. It-is not
possi bl e to accept the subnission that the said Act nakes no
provision for international comercial arbitrations which

take place in a non-convention country.\024

\02317. Section 1 of the said Act reads as foll ows:

\0231. Short title, extent and commencenent .\027(1) This Act may
be called the Arbitration and Conciliation Act, 1996.

(2) It extends to the whole of India:

Provided that Parts I, |1l and IV shall extend to the State of
Jammu and Kashmr only insofar as they relate to

international comrercial arbitration or, as the case may be,

i nternational conmmrercial conciliation.\024

The words \023this Act\024 nmean the entire Act. This shows that
the entire Act, including Part |, applies to the whole of India.
The fact that all Parts apply to the whole of India is clear




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

13

fromthe proviso which provides that Parts I, Il and IV will
apply to the State of Jammu and Kashnmir only so far as
international conmercial arbitrations/conciliations are
concerned. Significantly, the proviso does not state that Part

| would apply to Janmu and Kashmir only if the place of the

i nternational comrercial arbitration is in Jamu and

Kashmr. Thus if sub-section (2) of Section 2 is read in the
manner suggested by M. Sen there would be a conflict

bet ween Section 1 and Section 2(2). There would al so be an
anonmaly inasmuch as even if an international conmercia
arbitration takes place outside India, Part | would continue

to apply in Jammu and Kashmir, but it would not apply to

the rest of India. The legislature could not have so intended.\024
\02321. Now |l et us | ook at sub-sections (2), (3), (4) and (5) of
Section 2. Sub-section (2) of Section 2 provides that Part |
woul d apply where the place of arbitration is in India. To be

i medi ately noted, that it is not providing that Part | shal

not apply where the place of arbitrationis not iniIndia. It is
al so not providing that Part | wll \023 only \024 apply where the
pl ace of ‘arbitration is in India (enphasis supplied). Thus the
| egi sl ature has not provided that Part | is not to apply to
arbitrati ons which take place outside India. The use of the

| anguage is significant and inportant. The |legislature is
enphasi zing that the provisions of Part | would apply to
arbitrations which/'take place in India, but not providing that
the provisions of Part | will not apply to arbitrati ons which
take place out of India. The wording of sub-section (2) of
Section 2 suggests that the intention of the legislature was to
make provisions of Part | conpulsorily applicable to an
arbitration, including an international comercia

arbitration, which takes place in India. Parties cannot, by
agreenent, override or exclude the non-derogabl e provisions

of Part | in such arbitrations. By omtting to provide that

Part | will not apply to international comercial arbitrations
whi ch take place outside India the effect would be that Part |
woul d al so apply to international comercial arbitrations

hel d out of India. But by not specifically providing that the
provisions of Part | apply to international comercia
arbitrations held out of India, the intention of the l'egislature
appears to be to ally (sic allow) parties to provide by
agreement that Part | or any provision therein will not apply.
Thus in respect of arbitrations which take place outside

I ndia even the non-derogabl e provisions of Part | can be
excluded. Such an agreenent nay be express or inplied. \023

\02326. M. Sen had al so subnitted that Part 11, which deals

wi th enforcement of foreign awards does not contain any
provision simlar to Section 9 or Section 17. As!indicated
earlier, M. Sen had submtted that this indicated the
intention of the legislature not to apply Sections 9 and 17 to
arbitrations, like the present, which are taking place in a
foreign country. The said Act is one consolidated and

i ntegrated Act. General provisions applicable to al
arbitrations will not be repeated in all Chapters or Parts. The
general provisions will apply to all Chapters or Parts unless
the statute expressly states that they are not to apply or
where, in respect of a matter, there is a separate provision in
a separate Chapter or Part. Part Il deals with enforcenent of
foreign awards. Thus Section 44 (in Chapter |I) and Section

53 (in Chapter 11) define foreign awards, as being awards
covered by arbitrations under the New York Convention and

the Geneva Convention respectively. Part |l then contains

provi sions for enforcenment of \023foreign awards\ 024 which
necessarily would be different. For that reason specia

provi sions for enforcement of foreign awards are made in
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Part Il1. To the extent that Part |l provides a separate
definition of an arbitral award and separate provisions for

enf orcenent of foreign awards, the provisions in Part |

dealing with these aspects will not apply to such foreign
awards. It rmust inmrediately be clarified that the arbitration
not having taken place in India, all or sone of the provisions
of Part | may al so get excluded by an express or inplied
agreenment of parties. But if not so excluded the provisions of
Part | will also apply to \023forei gn awards\024. The openi ng words
of Sections 45 and 54, which are in Part Il, read

\ 023not wi t hst andi ng anyt hing contained in Part 1\024. Such a non
obstante clause had to be put in because the provisions of

Part | apply to Part 11. \023

\02332. To conclude, we hold that the provisions of Part | would
apply to all arbitrations and to all proceedings relating
thereto. Were such arbitration is held in India the

provi sions of Part 1 woul'd compul sorily apply and parties are
free to deviate only to the extent permtted by the derogable
provi sions of Part I. In cases of international conmmercia
arbitrati'ons held out of India provisions of Part | would apply
unl ess the parties by agreenent, express or inplied, exclude

all or any of its provisions. In that case the laws or rules

chosen by the parties would prevail. Any provision, in Part I,
which is contrary to or excluded by that |law or rules will not
apply.\ 024

\02335. Lastly, it nust be stated that the said Act does not
appear to be a well-drafted | egislation. Therefore the High
Courts of Orissa, Bombay, Madras, Del hi and Cal cutta

cannot be faulted for interpreting it in the manner indicated
above. However, in our view a proper and conjoint reading of
all the provisions indicates that Part |I'is to apply also to
i nternational comrercial arbitrations which take place out of
India, unless the parties by agreenent, express or inplied,
exclude it or any of its provisions. Such an interpretation
does not lead to any conflict between any of the provisions of
the said Act. On this interpretation there are no | acunae in
the said Act. This interpretation also does not |eave a party
renmedi | ess. Thus such an interpretation has to be preferred
to the one adopted by the Hi gh Courts of Oissa, Bonbay,
Madras, Del hi and Calcutta. It will therefore have to be held
that the contrary view taken by these H gh Courts is not

good | aw. \ 024

11) M. K K. Venugopal, |earned senior counsel, has pointed
out that paragraph 14 of the judgnent of Bhatia

I nternational (supra) sets out four independent reasons for
arriving at the conclusion that Part | would apply to foreign
Awards that are as follows:

i) to hold to the contrary would result in a | acunae as
Non- Conventi on country awards cannot be enforced in

I ndi a.

ii) Section 1(2) expressly extends Part | to the State of

Jammu and Kashmr so far as it relates to

i nternational comrercial arbitration giving rise to an
anonmaly so far as the rest of India is concerned unl ess
Part | applies to international conmercial arbitrations

in the other States as well.

iii) If the word \023only\024 is read into Section 2(2), it would
then render the sub-section inconsistent with sub-

sections (4) and (5) of Section 2 which apply Part | to

all arbitrations, meaning thereby, including foreign

i nternational arbitrations.

i V) As otherwi se, no relief can be sought in India even
though the properties and assets are situated in India,
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nerely because the arbitration is an internationa

comercial arbitration.

Further, by drawing our attention to the specific concl usion
arrived in paragraphs 32 and 35, he reiterated that the issue
has been very well concluded and the argunent based on

par agraph 26 is not acceptable.

12) M. Nariman heavily relied on paragraph 26 of the
judgrment in Bhatia International which we have extracted

supra. According to him the said paragraph contains not only

t he subni ssions of M. Sen, who appeared for Bhatia
International therein but also the ultimte conclusion of the
Bench. He reiterated that the Court concluded \023Thus Section
44 (in Chapter 1) and Section 53 (in Chapter I1) define foreign
Awar ds, as being awards covered by arbitrati ons under the

New Yor k Convention and the Geneva Convention respectively.

Part 1l then contains provisions for enforcenent of \023foreign
awar ds\ 024 whi ch necessarily would be different. For that
reason, special provisions for enforcenment of foreign awards

are made i'n Part Il To the extent that Part Il provides a
separate definition of an arbitral award and separate

provi si ons _forenforcenent of foreign awards, the provisions in
Part | dealing with these aspects will not apply to such foreign
awards. It nust imrediately be clarified that the arbitration
not having taken place in India, all or some of the provisions of
Part | may al so get excluded by an express or inplied

agreenment of parties.” But if not so excluded, the provisions of
Part | will also apply to \023forei gn awards\024. The openi ng words
of Sections 45 and 54, which are in Part Il, read

\ 023not wi t hst andi ng ‘anyt hi ng contained in Part I\024. Such a non
obstante cl ause had to be put in-because the provisions of Part

| apply to Part 1I1.

13) According to M. K. K Venugopal ;, paragraphs 26 and 27
start by dealing with the argunents of M. Sen who argued
that Part | is not applicable to foreignawards. He further

pointed out that it is only in the sentence starting at the
bottom of para 26 that the phrase \023it nust inmmediately be
clarified\024 that the finding of the Court is rendered. That
finding is to the effect that an express or inplied agreenent of

parties can exclude the applicability of Part |. ~He further
poi nted out that the finding specifically states that, \023But if not
so excluded, the provisions of Part | will also apply to al

\ 023f orei gn awards\ 024. This exception which is carved out, based
on agreenent of the parties. By omtting to provide that Part |
will not apply to international comrercial arbitrations which
take place outside India the effect would be that Part-1 would
also apply to international comercial arbitrations held out of
India. But by not specifically providing that the provisions of
Part | apply to international comrercial arbitrations held out

of India, the intention of the |egislature appears to be to allow
parties to provide by agreenent that Part | or any provision
therein will not apply. Thus in respect of arbitrations which
take pl ace outside India even the non-derogabl e provisions of

Part | can be excluded. Such an agreenent may be express or
inmplied. He further pointed out the very fact that the

j udgrment holds that it would be open to the parties to exclude
the application of the provisions of Part | by express or inplied
agreenment, would nean that otherw se the whole of Part |

woul d apply. In any event, according to him to apply Section
34 to foreign international awards would not be inconsistent
with Section 48 of the Act, or any other provision of Part Il as

a situation nmay arise, where, even in respect of properties
situate in India and where an award woul d be invalid if
opposed to the public policy of India, mnmerely because the

j udgrent - debt or resi des abroad, the award can be enforced

agai nst properties in India through personal conpliance of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

13

j udgrent - debt or and by hol di ng out the threat of contenpt as

is being sought to be done in the present case. In such an
event, the judgnent-debtor cannot be deprived of his right
under Section 34 to invoke the public policy of India, to set
aside the award. He very much relied on the judgnent of this
Court in Gl & Natural Gas Corporation Ltd. vs. Saw Pipes

Ltd. (2003) 5 SCC 705 wherein particularly, in paragraphs 30
and 31, the public policy of India has been defined to include-

(a) the fundanmental policy of India; or
(b) the interests of India; or

(c) justice or morality; or

(d) in addition, if it is patently illegal

He pointed out that this extended definition of public policy

can be by-passed by taking the award to a foreign country for
enforcenent. |In such circunmstances, according to him there

i s nothing inconsistent between Section 48 which deals with

enf orcenent and Section 34 which deals with a challenge to

the Award. He also relied on a decision of the Division Bench

of the Calcutta Hi gh Court in Pratabmull Raneshwar vs.

K.C. SethiaLtd., AIR 1960 Cal cutta 702. In paragraphs 45

and 63, the Calcutta H gh Court while dealing with Arbitration

Act of 1940 sets out the reasoning in support of a challenge

being permissible in India to a foreign award.

14) In order to find out an answer to the first and prinme

i ssue and whether the decision in Bhatia |lnternationa

(supra) is an answer to the sane, let us gointo the details
regarding the suit filed by the appellant as well as the rel evant
provi sions of the Act. The appellant \026VCGE filed O S. No. 80 of
2006 on the file of the Ist Additional District Court,

Secunder abad, for a declaration that the Award dated

3.4.2006 is invalid, unenforceable and to set aside the sane.
Section 5 of the Act nakes it clear that in matters governed by
Part |, no judicial authority shall intervene except where so
provided. Section 5 which falls in Part-1, specifies that no
judicial authority shall intervene except where so provided.

The Schenme of the Act is such that the general provisions of

Part 1, including Section 5, will fapply to all Chapters or Parts
of the Act. Section 2(5) which falls in Part |, specifies that
\023this part shall apply to all arbitrations and to all proceedi ngs
relating thereto.\024 It is useful to refer Section 45 which is in
part Il of the Act which starts with non obstante clause

namel y, \023Notwi t hst andi ng anything contained in Part |- or in
Code of Civil Procedure\005\005\005\005\024 Section 52 in Chapter | of
Part Il of the Act provides that \023Chapter Il of this Part shall not
apply inrelation to foreign awards to which this Chapter
applies.\024 As rightly pointed out, the said section does not
exclude the applicability of Part | of the Act to such awards.

15) Part Il of the Act speaks about the enforcenment of certain
foreign awards. Section 48 speaks about conditions for
enforcenent of foreign awards. Section 48(1) (e) read with
Section 48(3) of the Act specify that an action to set aside the
Award would lie to the conpetent authority. M. Narinman,

after taking us through the rel evant provisions of Chapter |

Part Il submitted that Section 48(1)(e) read with Section 48(3)

of the Act specifies that an action to set aside a foreign award
within the neaning of Section 44 of the Act would lie to the

\ 023conpetent authority of the country in which, or under the |aw
of which, that award was nade\ 024. According to him the phrase

\ 023t he country\ 005\ 005under the |aw of which, that award was made\ 024
refers to the country of the curial law of arbitration, in the
extremely rare situation where the parties choose a curial |aw
other than the | aw of the country of the seat of arbitration. He
further pointed out that therefore such a challenge would lie

only to the conpetent Court of the country in which the

foreign award was made. He also submitted that the said
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principle is recognized internationally by Courts in US and UK
as well as by several High Courts in India. The US decisions
whi ch support/recogni ze the above principle are

(1) International Standard El ectric Corp. vs. Bridas
Soci edad Anoni ma Petrolera, Industrial Y Conercial, 745

F. supp. 172

(2) M & C Corporation vs. ERWN BEHR GrbH & Co., KG

a foreign corporation, 87 F.3d 844

(3) Yusuf Ahmed Al ghanim & Sons vs. Toys \023R\ 024 US. | NC
Thr. (HK) Ltd. 126 F.3d 15

(4) Karaha Bodas Co. L.L.C vs. Perusahaan

Pert anbangan M nyakdan Gas Bum Negara 364 F.3d 274

(5) Cv. D (2007) EWHC 1541

16) Apart fromthe above US decisions, M. R F. Narinman,

poi nted out that all the Indian H gh Courts except the Qujarat
H gh Court in Nirma Ltd. vs. Lurgi Energie Und Entsorgung
GVBH, Cernmany, Al R 2003 Cujarat- 145 have taken this

consi stent viewin the foll ow ng judgnents:

(a) Bonbay Gas Conpany Limted vs. Mark Victor
Mascarenhas & Ors., 1998 1 LJ 977

(b) I'nventa Fischer Grbh & Co., K. G vs. Polygenta
Technol ogi es Ltd., 2005 (2) BomC R 364

(c) Trusuns Chem cal Industry Ltd. vs. Tata
International Ltd. AIR 2004 Cujarat. 274

(d) Bharat Al um nium Co. Ltd. vs. Kaiser Al um nium
Techni cal Services, AR 2005 Chhatisgarh 21

(e) Bul k Trading SA vs. Dalm a Cenent (Bharat)
Limted, (2006) 1 Arb.LR 38(Del hi)

17) On cl ose scrutiny of the materials and the dictumlaid

down in three-Judge Bench decision in Bhatialnternationa

(supra), we agree with the contention of M. K K Venugopa

and hol d that paragraphs 32 and 35 of the Bhatia

International (supra) make it clear that the provisions of Part

| of the Act would apply to all arbitrations including

i nternational comrercial arbitrations and to all proceedi ngs
relating thereto. W further hold that where such arbitration

is held in India, the provisions of Part-I would compul sorily

apply and parties are free to deviate to the extent pernmitted by
the provisions of Part-1. It is also clear that even'in the case of
international conmercial arbitrations held out of India

provisions of Part-1 would apply unless the parties by

agreenent, express or inplied, exclude all orany of its
provisions. W are also of the view that such an interpretation
does not lead to any conflict between any of the provisions of

the Act and there is no | acuna as such. The matter, therefore,

is concluded by the three-Judge Bench decision in Bhatia

I nternati onal (supra).

18) Learned senior counsel for the respondent based on para

26 submitted that in the case of foreign award which was

passed outside India is not enforceable in India by invoking

the provisions of the Act or the CPC. However, after critica

anal ysis of para 26, we are unable to accept the argunent of

| earned seni or counsel for the respondent. Paras 26 and 27

start by dealing with the argunents of M. Sen who argued

that Part | is not applicable to foreign awards. It is only in‘the
sentence starting at the bottom of para 26 that the phrase \023it
must i nmmedi ately be clarified\024 that the finding of the Court is
rendered. That finding is to the effect that an express or

i mpl i ed agreenent of parties can exclude the applicability of

Part |I. The finding specifically states: \023But if not so excl uded,
the provisions of Part | will also apply to all \023forei gn awards\ 024.
Thi s exception which is carved out, based on agreenment of the
parties, in para 21 (placitum(e) to (f) is extracted bel ow

\023By omtting to provide that Part | will not apply to

i nternational comrercial arbitrations which take place
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outside India the effect would be that Part | would al so apply
to international comercial arbitrations held out of India.

But by not specifically providing that the provisions of Part |
apply to international conmercial arbitrations held out of
India, the intention of the |egislature appears to be to allow
parties to provide by agreement that Part | or any provision
therein will not apply. Thus in respect of arbitrations which
take place outside India even the non-derogabl e provisions of
Part | can be excluded. Such an agreenent may be express

or inplied.\024

19) The very fact that the judgnent holds that it would be
open to the parties to exclude the application of the provisions
of Part | by express or inplied agreenment, would nmean that

ot herwi se the whole of Part | would apply. 1In any event, to
apply Section 34 to foreign international awards woul d not be

i nconsi stent with Section 48 of the Act, or any other provision
of Part Il as a situation may arise, where, even in respect of
properties situate in-1ndia and where an award woul d be

invalid if opposed to the public policy of India, nerely because
the judgnent-debtor resides abroad, the award can be

enforced against properties in Indiathrough persona

conpl i ance of the judgnent-debtor and by hol di ng out the

threat of contenpt asis being sought to be done in the present
case. In such an event, the judgnent-debtor cannot be

deprived of his right under Section 34 to invoke the public
policy of India, to set aside the award.” As observed earlier, the
public policy of India includes - (a) the fundanental policy of
India; or (b) the interests of India; or (c) justice or norality;
or (d) in addition, if it is patently illegal. This extended
definition of public policy can be by-passed by taking the
award to a foreign country for enforcenent-.

20) M. K. K. Venugopal also highlighted that in Conpany

Law, the word \021ltransfer\ 022 has a definite connotati on which
woul d require the ownership of the shares to be transferred to
the transferee, which would involve the foll owi ng steps being
taken under the Conpani es Act and the rules and regul ati ons
thereunder, as well as the Foreign Exchange Managenent Act,
1999 (FEMA):

i) bt ai ning a Share Transfer Form 7-B and having it
endorsed by the prescribed authority under the

Conpani es Act, 1956 in conpliance with Section 108.

i) Executi on of Share Transfer Form 7-B by the appell ant
and respondent.

i) Payment of stanp duty on the transfer of shares.

iv) Sendi ng duly executed Share Transfer Form 7-B and the

share Certificates to SVES, the respondent No.2 herein

under Section 110 of Conpani es Act.

V) Respondent No. 2 approving the transfer of shares and
causing alternation in its Register of Menbers under

Section 111A

Vi) Conpliance with Rul es and Regul ati ons, conpleting
prescribed forms, giving relevant undertakings in

accordance with I ndian foreign exchange | ans and

Regul ati ons such as the Forei gn Exchange Managenent

Act, 1999 and its notifications, given that the transaction

i nvol ved transfer of shares froma non-resident to a

resi dent.

By pointing out, he submtted that respondent No.1, in
enforcing the Award in the US District Court instead of Indian
Courts was notivated by the intention of evading the |egal and
regul atory scrutiny to which this transaction would have been
subject to had it been enforced in India. 1In the light of the
statutory provisions as provided in the Conpani es Act and
FEMA, we agree with the submi ssion of M. K K Venugopal

21) As rightly pointed out the effort of respondent No.1 was
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to avoi d enforcenent of the Award under Section 48 of the

1996 Act whi ch woul d have given the appellant herein the

benefit of the Indian Public Policy rule based on the judgnent

in the Saw Pi pes case (supra) and for avoiding the jurisdiction
of the Courts in India though the award had an intinmate and

close nexus to India in view of the fact that, (a) the conpany
was situated in India; (b) the transfer of the \02lownership
interests\ 022 shall be nade in India under the |aws of India as set
out above; (c) all the steps necessary have to be taken in India
bef ore the ownership interests stood transferred. |f, therefore,
respondent No.1 was not prepared to enforce the Award in

spite of this intimate and cl ose nexus to India and its laws, the
appel | ant herein would certainly not be deprived of the right to
chal l enge the award in Indian Courts.

22) M. R F. Narinman by placing the factual details, nanely,
filing of petition before the M chigan Court for execution of the
Award the objection petition filed by the first respondent

herein as well as the orders passed by the Court of M chigan

US submitted that the appellant having participated and

consented in those proceedings is precluded fromre-opening

the very sanme issue by filing a suit-in a court at Secunderabad
which is not perm ssible either under law or in ternms of their

conduct. In view of the |egal position derived fromBhatia
International (supra), we are unable to accept M. Nariman\022s
argunent. It is relevant to point out that in this proceeding,

we are not deciding the nerits of the claimof both parties,
particularly, the stand taken in the suit filed by the appell ant-
herein for setting aside the award.” It is for the concerned
court to decide the issue on nerits and we are not expressing
anything on the same.  The present conclusion is only with
regard to the nmamin i ssue whether the aggrieved party is
entitled to challenge the foreign award whi ch-was passed
outside India in terms of Section 9/34 of the Act. lInasmuch
as the three-Judge Bench decision is an answer to the nain

i ssue raised, we are unable to accept the contra view taken in
various decisions relied on by M. Nariman. Though in

Bhatia International (supra) the issue relates to filing a
petition under Section 9 of the Act for interimorders the
ultimate conclusion that Part | would apply even-for foreign
awards is an answer to the nmain issue raised in this case.

23) M. K K. Venugopal, |earned senior counsel, next
contended that the overriding section 11.05 (c) of the

Shar ehol ders Agreenment woul d excl ude respondent No.1
approaching the US Courts in regard to enforcenent of the
Award. Section 11.05 (b) and (c) of the Shareholders
Agreenent between the parties read as foll ows:

\023(b) This Agreenment shall be construed in accordance wth
and governed by the |laws of the State of M chigan, United
States, without regard to the conflicts of |aw rules of such
jurisdiction. Disputes between the parties that cannot be
resol ved via negotiations shall be subnitted for final, binding
arbitration to the London Court of Arbitration.

(c) Not wi t hst andi ng anything to the contrary in this
agreement, the Sharehol ders shall at all tines act in
accordance with the Conpani es Act and other applicable
Acts/Rules being in force, in India at any tine.\024

It was pointed out that the non-obstante clause would override
the entirety of the agreement including sub-section (b) which
deals with settlenent of the dispute by arbitration. It was
further pointed out that sub-section (c), therefore, would apply
to the enforcement of the Award which decl ares that,
notw t hstandi ng that the proper |aw or the governing |aw of
the contract is the law of the State of M chigan, their
sharehol ders shall at all tinmes act in accordance with the
Conpani es Act and ot her applicable Acts/Rules being in force
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inlIndia at any tine. In such circunstances, it is the claim of
the appellant that necessarily enforcenment has to be in India,

as nmentioned in sub-section (c) which overrides every other section
in the Sharehol ders Agreement. M. K K. Venugopal further

poi nted out that respondent No.1l totally violated the

agreement between the parties by seeking enforcement of the
transfer of the shares in the Indian conpany by approachi ng

the District Court in the United States. On the other hand,

M. Nariman pointed out that Section 11.05 (b) of the

Shar ehol ders agreenent al one governs the rights and

obl i gati ons between the appellant and the first respondent

inter se and di spute resolution thereof. 1In view of our

di scussion supra, we agree with the stand of the |earned

seni or counsel for the appellant.

24) Coming to the other contentions particularly the fact that
the suit has been filed before the trial Court which is a court of
conpetent jurisdiction under Section 2(e) of the Act and not

an application under Section 34 of the Act, M. KK

Venugopal 'pointed out that it would not affect the issue of
jurisdiction as this Court has upheld the conversion of a suit
into a Section'9 petition under the Act. (vide Saneer Barar

and Os. Vs. Ratan Bhushan Jain & Ors. (2006) 1 SCC 419)

and in another instance, converted a wit petition into a first
appeal under the Cvil Procedure Code. (vide A ay Bansal vs.

Anup Mehta & Ors. (2007) 2 SCC 275). Even otherwise, if the
Court in question is not having jurisdiction in the interest of
justice the suit/proceeding has to betransferred to the court
havi ng conpetent jurisdiction

25) Lear ned senior counsel for the appellant subnmitted that
the first respondent - Satyam Conputer Services Ltd. could

not have pursued the enforcenent proceedings inthe District
Court in Mchigan, USA in the teeth of the injunction granted

by the Courts in India which also, onthe basis of the Comty

of Courts, should have been respected by the District Courts

in Mchigan, USA. Elaborating the same, he further subnmitted
that the injunction of the trial court restraining the
respondents from seeking or effecting the transfer of shares

ei ther under the terms of the Award or otherwise was in force

bet ween 15. 06. 2006 and 27.06.2006.  The injunction of 't he

Hi gh Court in the followi ng terns \023appellant (i.e. respondent
No. 1) shall not effect the transfer of shares of the respondents
pendi ng further orders\024 was in effect from27.06.2006 til
28.12.2006. The judgnment of the US District Court was on

13. 07. 2006 and 31.07.2006 when the Award was directed to

be enforced as sought by respondent No.1, notw thstanding

the injunction to the effect that the appellant (respondent No.1
herein) \023shall not effect the transfer of shares of the
respondents pending further orders.\024 The first respondent
pursued his enforcenent suit in Mchigan District Courts to

have a decree passed directing V026 \023\005 VCE shall 'deliver to
Satyam or its designee, share certificates in a formsuitable for
i mredi ate transfer to Satyam evidencing all of the appellant\022s
ownership interest in Satyam Ventures Engi neering Services
(SVES), the party\022s joint venture conpany.\024 Further, the \023VCE
(appel l ant herein) shall do all that nmay otherw se be necessary
to effect the transfer of its ownership interest in SVES to
Satyam (or its designee)\024. It is pointed out that obtaining this
order by pursuing the case in the US District Courts, in the
teeth of the prohibition contained in the order of the Hi gh
Court, would not only be a contenpt of the H gh Court but

woul d render all proceedings before the US courts a brutum
fulnmen, and liable to be ignored. Though M. R F.Nariman has

poi nted out that the High Court only restrained the

respondent fromeffecting transfer of the shares pending

further orders by the City Cvil Court, Secunderabad, after the
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orders of the trial Court as well as limted order of the High
Court, the first respondent ought not to have proceeded the

i ssue before the District Court, Mchigan without getting the
interimorders/directions vacat ed.

26) Finally, the overriding section 11.5 (c) of the SHA cannot
be ignored lightly. As pointed out, the said section would
excl ude respondent No.1l- Satyam Conputer Services Ltd.
approaching the US Courts in regard to the enforcenment of the
Award. Section 11.05 (b) and (c) of the Sharehol ders
Agreenent between the parties which is relevant has al ready
been extracted in para 23.

The non-obstante clause would override the entirety of the
agreenent including sub-section (b) which deals with
settlenent of the dispute by arbitration. Sub-section (c),
therefore, would apply to the enforcenent of the Award which
decl ares that, notwi thstanding that the proper |aw or the
governing | aw of the contract is the law of the State of

M chi gan, ‘their sharehol ders shall at all times act in
accordance wi th the Conpani es Act and ot her applicable
Acts/Rules being in force inindia at any tinme. Necessarily,
enforcenent has to be in India, as declared by this very
section which overrides every other section in the

Shar ehol ders Agreement. Respondent No.1, therefore, totally
vi ol ated the agreenent between the parties by seeking
enforcenent of the/'transfer of the shares in the |Indian
conpany by approaching the District Courts in the United
St at es.

27) The claimof the first respondent that the section
nanely, 11.05 (c) of the SHA cannot be construed to nean

that Indian law is a substantive law of the contract or that

I ndian | aw woul d govern the dispute resolution clause in
Section 11.05(b) are not acceptable. As rightly pointed out
and observed earlier, the non obstante clause woul d over ride
the entirety of the agreenment including sub-section (b) which
deals with the settlement of the dispute by arbitration and,
therefore, section 3 would apply tothe enforcenent of the
award. | n such event, necessarily enforcenment has to be in
India as declared by the very section which over rides every
ot her section.

28) The above-nentioned rel evant aspects, the legal position
as set out in three-Judge Bench decision in Bhatia
International (supra), specific clause in the Sharehol ders
Agreenent (SHA), conduct of the parties have not been

properly adverted to and considered by the trial Court as well
as the H gh Court. Accordingly, both the orders passed by the
Cty Cvil Court and of the H gh Court are set aside.

29) In terms of the decision in Bhatia International (supra),
we hold that Part | of the Act is applicable to the Award in
guestion even though it is a foreign Award. W have not
expressed anything on the nerits of claimof both the parties.
It is further made clear that if it is found that the Court in
whi ch the appellant has filed a petition challenging the Award
is not conmpetent and having jurisdiction, the same shall be
transferred to the appropriate Court. Since fromthe inception
of ordering notice in the special |eave petition both parties
were directed to nmaintain status quo with regard to transfer of
shares in issue, the sanme shall be naintained till the disposa
of the suit. Considering the nature of dispute which relates to
an arbitration Awmard, we request the concerned Court to

di spose of the suit on nerits one way or the other within a
period of six nonths fromthe date of receipt of copy of this
judgrment. Civil appeal is allowed to this extent. No costs.




