IN THE MATTER OF AN ARBITRATION BEFORE A TRIBUNAL
CONSTITUTED IN ACCORDANCE WITH ARTICLE 5 OF
THE ARBITRATION AGREEMENT BETWEEN THE GOVERNMENT SBDAN
AND THE SUDAN PEOPLE’S LIBERATION MOVEMENT/ARMY
ON DELIMITING ABYEI AREA
-and-
THE PERMANENT COURT OF ARBITRATION OPTIONAL RULES
FOR ARBITRATING DISPUTES BETWEEN TWO PARTIES
OF WHICH ONLY ONE IS A STATE
Peace Palace, The Hague

Wednesday, 22nd April 20 09

Before:
PROFESSOR PIERRE-MARIE DUPUY
JUDGE AWN AL-KHASAWNEH
PROFESSOR DR GERHARD HAFNER
JUDGE STEPHEN M SCHWEBEL
PROFESSOR W MICHAEL REISMAN

BETWEEN:
THE GOVERNMENT OF SUDAN
and
THE SUDAN PEOPLE'S LIBERATION MOVEMENT/ARMY




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY
Day 5 Wednesday, 22nd April 2009

AMBASSADOR MOHAMED AHMED DIRDEIRY of Dirdeiry & Co,
PROFESSOR JAMES CRAWFORD SC of Matrix Chambers,

PROFESSOR ALAIN PELLET of University of Paris Ouest :

MR RODMAN BUNDY and MS LORETTA MALINTOPPI of Eversh eds LLP
appeared on behalf of the Government of Sudan.

DR RIEK MACHAR TENY, GARY BORN, WENDY MILES, of Wil mer
Cutler Pickering Hale & Dorr LLP, PAUL R WILLIAMS a nd
VANESSA JIMENEZ of Public International Law & Polic y Group
appeared on behalf of the SPLM/A.

REGISTRY: JUDITH LEVINE, Registrar and legal

counsel, ALOYSIUS LLAMZON, acting Registrar and leg al
counsel, PAUL-JEAN LE CANNU, legal counsel, appeare d for
the Permanent Court of Arbitration.

Transcript produced by Trevor McGowan
Tel: +33 (0)6 98 26 34 44
info@TMGreporting.com

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 5 Wednesday, 22nd April 2009
09:.03 1 Wednesd@ndApril 2009 09:.01 1 of the Kiir.
2 (8.59am) 2 Again, this does take a degree of whaweh
3 THE CHAIRMAN: Mr Born will finish his presentatio 3 referred to openly as detective work, onetbidmok at
4 Submissions by MR BORN (continued) 4 the documents, but one can't just pretendtibat
5 MR BORN: Yes, Mr President, thank you and goodnimg. 5 work, that analysis, doesn't need to be d@ree does
6 You will recall that | finished yesterday dissing 6 need to do it.
7 one of Wilkinson's treks. 7 The Government, when it engages in thateff
8 In 1903, going back to the pre-1905 Coridam 8 suggests that Mahon really was an enthustaskiker
9 record, Mahon, the Governor of Kordofan, agaimed 9 and therefore that he made a big loop to &t of
10 Kordofan, and again in the dry season, ofseouHis 10 Um Semima, and that therefore when he sarehe west
11 record, or the account of his trek, is in&@ud 11 it really meant east. | would suggest to @i that
12 Intelligence Report No. 104 which you can@ethe 12 makes no sense.
13 screen. This report debunks another orteeof t 13 When you look at Mahon's report, he diessrquite
14 Government's earlier claims, namely thatsBuRob 14 carefully the directions that he takes. éfers to
15 lived to the south of the Kiir/Bahr el Arabli905. 15 going southeast, to northeast, to southwestrmus
16 You can see on the current slide -- angsbrry 16 points in his point. | therefore suggest taen he
17 for the previous misreference -- the Govemttae 17 described going west to Sultan Rob's villégs,very
18 statement that Sultan Rob was there, the Bjgata's 18 clear that he was going to the new villagguatkol.
19 paramount chief, his village was to the saftie 19 Mahon's report then goes on to desciobete
20 river in Bahr el Ghazal. In the wet seasemwhnt 20 arrested an Arab sheikh on his return to BaRiomr,
21 south to the River Lol, not north; we haverstnat's 21 and this was returning north from Sultan Rplace.
22 wrong. But the other part of the sentencdsis 22 The MENAS report confirms -- and | think
23 wrong, as we will see. 23 Professor Crawford's reference yesterdayetadminant
24 In his 1903 trek Mahon travelled from Nagj in the 24 usage of the words "Bahr el Homr" as refgrtonthe
25 north of course, through Turda to Fauwelciwhiere 25 Ngol makes it fairly clear -- that in thig/eéseason
Page 1 Page 3
09:00 1 both, as we know, north of the Ngol. kintturned 09:03 1 visit Mahon arrested the Arab sheikh enNgol.
2 west and headed towards what he called SRltats, and 2 That's the only reference that one coaldttbeen
3 he describes his trip as well. Now Sudarnlligence 3 making if one was going north, the only ritfeat one
4 Report No. 104 is on the screen. He says: 4 could have been referring to if one was goimgh from
5 "l next went west to Sultan Rob's and wal 5 Burakol on the northern side of the Kiir. Trier
6 received ..." 6 that one come to would be what is today thelNmnd
7 He presented a second-class robe of hotdmir 7 that would be where he found an Arab sheikhaarested
8 described the Dinka, and at the end he notedistent 8 the sheikh; in the dry season, which is exactl
9 with the other things that we have seen, Haepe large 9 consistent with the evidence we've previodigussed
10 herds of cattle. 10 of the Messiriya coming south during the sigson to
11 When Mahon reports that he travelled frest 11 graze on the Ngol. That makes perfect safrite
12 Fauwel and Um Semima to Sultan Rob's -- BlRiab's 12 documents.
13 village -- it's clear that Sultan Rob hathéwe been 13 The third pre-1905 Condominium report tiablike
14 located in what's called the village of BulakYou 14 to look at was by Captain Percival of thebAxounted
15 can see that on the current map. 15 Infantry, also called the Camel Corps. Tiikesiccount
16 When you leave Um Semima, Sultan Rod'sitihge 16 of this report, it's a dry season Decemb@# 1k,
17 at Mathiang, south of the Kiir, is at lease douth 17 and you can find the full account of his tirek
18 and frankly southeast from where you bedan. 18 Gleichen's 1905 compendium.
19 contrast, Sultan Rob's new village at Buréktd the 19 This report provides very clear evideoice
20 southwest, clearly to the southwest of Faanel 20 substantial numbers of Ngok Dinka settlemeststo
21 Um Semima. 21 the north of the Kiir, as well as indirect bwould
22 Mahon's description of Sultan Rob's g#ldeing to 22 suggest powerful evidence of Ngok Dinka torthrth of
23 the west is thus much more consistent wittaSuRob 23 the Ngol.
24 being where he had been reported to be beéonely at 24 You can see on the current slide an pkoér
25 Burakol, north of the Kiir, and not at Matiga south 25 Percival's trek notes, which are arrangea daily
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Day 5 Wednesday, 22nd April 2009
09:04 1 basis. He would describe what it wasrtte@entered, 09:07 1 going to see explicit reference to hovt tieaurred.
2 typically, as you can see, in very short,gerscounts 2 Indeed, when we read Percival's notes eeith --
3 but what he encountered each day of his trip. 3 and the Government prefers not to; it preferduck
4 When you look on the trek notes what yeriis that 4 out snippets, soundbites if you will, and say,
5 a few days' journey from Lake Keilak up in tiweth he 5 "Uninhabited, therefore no Ngok" -- but Peatigoes on
6 struck "what | take to be the Bahr el Arabi fact -- 6 and only a few miles from where he had desdrihe
7 and it is, | think, now agreed by everyontae-only 7 area as uninhabited he says he encounteredl som
8 river that Percival could have struck here thasNgol, 8 Ngok Dinka. He wrote:
9 not the Kiir. When he referred to the BahAb 9 "I surprised them and they thought we wesbs
10 here, it's common ground that this was ret th 10 raiding ..."
11 Kiir/Bahr el Arab in today's parlance, buhe the 11 That's not surprising; it was the Arabuvited
12 Ngol. 12 Infantry, and there was a history of slavding and
13 That's confirmed in the MENAS report atiank it 13 cattle raiding in that area. It's not sigipg that
14 was confirmed yesterday by Mr MacDonald.oltsl 14 the way that he found the Ngok Dinka waswpsing
15 underscore that that's different from the €oment's 15 them. If they knew he was coming, they wadnittb.
16 initial submissions, as well as its submissibefore 16 He then wrote:
17 the ABC. 17 "... but I found them friendly and obtih
18 It's not surprising, of course, that Redavould 18 a guide."
19 have had this view; it's exactly the viewt #élkinson 19 After he had been able to assuage tbagesns.
20 had the previous year. We need to read\R&sCi 20 One | would suggest powerful explanaf@rwhy the
21 report with some care, and I'll try to dot tad I'll 21 early Condominium reports such as they aaed-there
22 work through it with you, but when you dodéisand 22 are virtually none -- don't mention many Ngwok
23 you read it with care, | think it providesysful 23 particular areas is that the Ngok hid, fay\good
24 evidence of where the Ngok were to the nafrthe Kiir 24 reasons.
25 and inferential and indirect but nonethefesserful 25 Second, it could well be -- it's not clbacause
Page 5 Page 7
09:06 1 evidence of where the Ngok were norttheftgol. 09:08 1 this is a terse and fragmentary repdhat when
2 When he reached the Ngol, Percival noted: 2 Percival described the river as being uniriedbhe
3 "l have been some miles up and down thex but 3 meant the banks of the river rather than thasaset
4 can find no trace of inhabitants. The coubttween 4 slightly back from the river.
5 here and the jebels would appear to be unitgthb." 5 Indeed that's consistent with the envirenial
6 And Professor Crawford and the Governroénburse 6 evidence, which indicates that the Ngok wawdtlbuild
7 seized on that. 7 permanent settlements right on the river. Whauldn't
8 The fact that Percival found the bankhefNgol 8 they do that? Because, as we saw previdigsg's
9 uninhabited during the dry season is in s@nsion, of 9 seasonal flooding. If you build your housegte
10 course, with the reports from Mahon and Wigkin, who 10 river -- people learned that even in thigwsnin New
11 had said they had encountered villagers apsunth 11 Orleans and other places -- your houses gshad away
12 from the Ngol, between the Ngol and the Kiir. 12 when the seasonal rains come.
13 There are various explanations for ti@e can't 13 Therefore, the houses would be set baalooded
14 be positive based on these somewhat fragnyeefzorts, 14 areas somewhat away from the river and theref
15 but one has to think about it and try to aipit. 15 Percival, especially if the people who wedkng from
16 One explanation is that Percival was leadisgye've 16 them, would not have seen them.
17 seen, the Arab Mounted Infantry. 17 Therefore, | would suggest that Percvadtes,
18 It was a substantial contingent, 40 mesoawith 18 when you look at them carefully, in fact pdav
19 rifles on camels and horses and mules. dt wa 19 powerful evidence that this area of the Ngas in fact
20 a formidable force for rural villagers in dhwillages 20 inhabited by the Ngok Dinka. That is in jzater when
21 when the major part of the population --albof 21 you go on and read two other aspects ofEpisrts
22 them, but a major part of the population,rtizdes -- 22 having to do (a) with the fire and (b) witkttte
23 were to the south with their cattle herdsvduld not 23 tracks.
24 be surprising if local villagers were afrafdthat 24 First Percival reports seeing a firefaofrom
25 Arab Mounted Infantry and chose not -- antéd we're 25 where he crossed the Ngol. Again this ineslv
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09:09 1 an element of detective work, but it's c@n ground 09:12 1 encountering, more accurately -- Dinkae were driving
2 I think on both sides that the fire, durinig time of 2 cattle south, as hard as they could. Thas ésplace
3 the year, when there were no clouds, no thstatens, 3 called Amakok, not far from the Ngol river.
4 would have had human origins. 4 That's very important. It explains whodashe
5 The question therefore is: what causediriie 5 cattle tracks: the Ngok Dinka cattle madecthile
6 It's not a question one should dismiss asutgiEm; 6 tracks. The Government's speculation thabeéywas
7 it's a question that has to be answered.'sTtia¢ of 7 the Messiriya cattle is completely unsupport€dere's
8 the reasons ABC experts were selected, dadenti 8 no reference to any Messiriya, much less aegdiiya
9 experts. 9 cattle in Percival's description here.
10 The answer to the question of what catreed 10 He described Messiriya much further ugnénorth
11 fire -- and this is a question that one doésed have 11 when he began his trek, but not here. Tamoreis
12 to answer. If one is going to rely on theseuments, 12 obvious: they hadn't gotten here becaussvtiss't the
13 one has to understand why it is that Perciaxal 13 time that their seasonal migration would hgotten
14 afire. The reason that Percival saw adilcause 14 them to this particular area. Precisely isbarst with
15 the Ngok Dinka back-burn their crops at the &f the 15 that, Percival describes seeing Dinka dritieiy
16 growing season. 16 cattle south as hard as they could.
17 There is the description of that sort of 17 That tells us something else, thoughnwhe think
18 agricultural practice. It's one of the remsstiat 18 about it in the context of the environmeetatlence.
19 | spent a lot of time on environmental evigiewhich 19 If the Dinka were driving their cattle soathhard as
20 might have seemed a little bit esotericdmgt of the 20 they could, where were they coming from? yTere
21 reasons | spent the time with that evidest®cause 21 headed south. That means they were conongtfre
22 it is necessary in order to explain an otissw 22 north. What does that mean? That means tiene
23 lifeless and abstract written record. 23 Dinka up there in the north.
24 So when Percival describes the fire, hstiioe 24 | can't tell you exactly where the Dinkare, but
25 referring to Ngok Dinka engaging in theiditeonal 25 | can tell you that driving their cattle soats hard
Page 9 Page 11
09:10 1 agricultural practice of burning the hated crops off | 09:13 1 as they could puts their permanent vidarem which
2 their fields. 2 they were coming on their seasonal migratiopsgbove
3 The Government suggests that: well, mayisdire 3 the Ngol; which is why Percival saw cattlekson the
4 was caused by the Messiriya. It doesn't wiirk. 4 Ngol. Those were Dinka cattle tracks comimgfls as
5 doesn't work at all. Why doesn't it work?cBese the 5 hard as they could to get down to where thagmore
6 Messiriya farm up in the north above the gbat's 6 water. That is a consistent explanation fiteat
7 where they would back-burn their fields. 7 precisely with the environmental evidence, iladne
8 It therefore makes no sense at all toestghat 8 of the reasons that | took you to the envirenial
9 the Messiriya, who hadn't even begun thekr soaith 9 evidence.
10 out of the goz to this part of the Bahr at thme of 10 I would suggest also that it is the finst
11 the year, would be burning their fields, vidhilon't 11 a number of rather clear documentary indicatihat,
12 even exist in this area at that time of tsary What 12 contrary to what Professor Crawford told ybere's no
13 had to be happening was that the Ngok Dirdee w 13 evidence at all of the Ngok being aroundNgel, much
14 back-burning their fields. The same evidetisame 14 less to the north of the Ngol. Here, whem gctually
15 report, compels that conclusion when you ktotattle 15 read the record with some sensitivity, ihtigf what
16 tracks. 16 the environmental evidence shows about thesgle's
17 Again, the Government will no doubt dagtti'm 17 lifestyles, there were Ngok not just on trgoNbut
18 engaged in undue detective work. But onddasake 18 coming hard south from above the Ngol.
19 sense of what Percival actually reported. 19 Percival then continued southwest, anetaehed
20 Percival cited cattle tracks on the Nga@r. The 20 a village that he called Achak. He saiddaehed it
21 Government says: those cattle tracks cowld haen 21 after passing through cattle grazing coumigok
22 either Messiriya or Ngok cattle. It's impartthough 22 cattle grazing country. That's part of wibnse
23 to look at what Percival actually reported ¢his is 23 60,000 cows we heard reference to would &zirg.
24 just next to the area that he described iabainited. 24 It's part of what Mahon referred to as "langeds of
25 He described encountering -- or one of hisgz 25 cattle"; that's where they would be graziAgain,
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09:14 1 this is well to the north of the KiirsitL1 miles 09:17 1 already seen that. So what Sultan Rdbirg is
2 north of the Kiir at this point. And he debes 2 saying to Percival, "The place where you $awNgok
3 Achak, a Ngok village, as a "biggish” village. 3 driving their cattle south, and where you sa@fires,
4 He then proceeded south from Achak andtheniles 4 that's really uninhabited.” And the Governtresizes
5 until he reached the Kiir. Then he headethmagst to 5 on that and says, "Ah ha, look, there are Anéyos
6 its junction with the Yamoi, also called thga¥hora, 6 living around the Ngol".
7 and proceeded up the Yamoi through what Hectal 7 Let's look carefully at why Sultan Rob Webhave
8 "another village" -- and I've lost track ofitguhow 8 said that. The Government criticised him to
9 many Ngok villages he's gone through, bugitsimber 9 an extent -- or criticised us, frankly -- for putting
10 here -- and proceeded via Bongo to villageaBal to 10 forward a Ngok witness who was dissemblibet's look
11 where Sultan Rob is at present living. 11 at why he did that.
12 This again is Percival in 1904, whick fitecisely 12 In March 1906 Huntley Walsh gave a lepgth
13 with Mahon in the previous year, and with kivison in 13 description of an encounter with Sultan Rdle. said:
14 the year before. And that is a consistettepaof 14 "For some reason Sultan Rob did all hddcdo to
15 citing Sultan Rob three times to the nortthefKiir 15 prevent my going up the Kiir."
16 in a short period of time in the same yeafsre 1905. 16 Sultan Rob's efforts to prevent Huntlegdd® from
17 The Government makes the argument ttatfess 17 exploring his territory continued, and | thitis
18 I've never fully understood that Burakoltithé same 18 worth your reading it on the slide, and then
19 as Abyei, and that it wasn't in the sameepldtsays 19 emphasising some points:
20 instead: well, actually there are two or ¢hpkaces 20 "Among other things he told me that nohlkis men
21 that are two and a half or three and a hidfsnapart. 21 knew the river, which afterwards they prot@énow
22 I think in fact, when you look at all the ioars 22 very well."
23 distances, it's a much smaller area. Argditiicates 23 He then sent a man to guide Huntley Walste man
24 where Percival found Sultan Rob: you cartlse@laces 24 pretended not to know anything and then glide up
25 on the map, and Ms Miles nicely took Mr Macilol 25 a false canyon into a dead end. Then aritle
Page 13 Page 15
09:16 1 through this. 09:19 1 Huntley-Walsh drew a conclusion:
2 But it frankly doesn't matter whether Bualavas 2 "| fancy that the latter [Sultan Rob] mhate
3 one mile or two miles from present-day Abyewn. If 3 given him [the guide] orders to do so. BotmBashi,
4 you tried to locate the heart of Rome or Pénwo 4 Bayldon and | have proved that Sultan Rohlieraand
5 doubt has moved a mile or two miles. The éumental 5 we have both found that [and this is the irtgrarbit]
6 point is: this was a rural agrarian people;déntre 6 he does all that he can to hinder and mislead
7 of their culture at that point, where theirgraount 7 expeditions sent to discover facts concerthirgpart
8 chief was located, was in a little clustevitiges. 8 of the country."
9 The people were spread out widely througtiee 9 | would suggest, contrary to the Governraen
10 Babhr, as we've seen from the evidence -- fham 10 insinuations that there was something wroitlg this,
11 environmental evidence, from Percival, andfthe 11 this was entirely understandable. It madtepe
12 other evidence, and as we're going to see @onnison. 12 sense. Of course Sultan Rob wanted to priotec
13 But where their paramount chief had his seat,where 13 people. | won't sit here and judge -- | kny@uy won't
14 the trade centre was, was in this clusteveabwe 14 either -- his motives for doing that.
15 Kiir. The fact that it might have moved denthis way 15 What's important is that when he toldgdkito the
16 or that way is neither here nor there. Vet where 16 Condominium officials, that in no way meamet they
17 the paramount chief had his seat at the tivitle,his 17 are true. When he said Ngok weren't in @agtt
18 people spread out in a large band to thé nort 18 places, he probably meant the opposite. &fged to
19 throughout the Bahr region, which was prégiseited 19 direct the Condominium officials, who wereghnthe Arab
20 to their culture. 20 Mounted Infantry, with the history of slaweding in
21 Percival also recounts -- and the Govemirput 21 the region, away from his people. He did jprotect
22 some emphasis on this yesterday -- thatrSRBitd told 22 his people. It was a noble statement eviea if
23 him that the Bahr el Arab is uninhabited eptdor 23 dissembled.
24 occasional parties of wandered Arabs. Akmnesv, when 24 It is important to understand that, tHouggcause
25 he referred to the Bahr el Arab he meanhitja; we've 25 when you seek to rely on statements fromthanthere
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09:20 1 were only wandered parties of Arabs soreesylit in no 09:23 1 you can see the various small villagesdtereferred
2 way reflects where the Ngok really were. @ t 2 to. Ms Miles took Mr MacDonald through th@s® he was
3 contrary, it suggests that they were exabtyd, and 3 not at all able to deny that those are vémlyi
4 just like he told the guide to lead the Conihiuim 4 depictions of Ngok villages clustered in thegion.
5 officials away from where the Ngok were, tsiatement 5 | would also say that the fact -- and ribs
6 in all likelihood was meant to conceal whée Ngok 6 there are very few -- very, very few -- Ngalkages
7 were located. 7 south of the Kiir on this map; even thougis & map
8 It's also important to look at the mayz th 8 that is focused on the Kiir going south, vieny Ngok
9 Percival produced. The Government just tolote just 9 villages. The reason | would suggest is emixt
10 one part of Percival's full sketch map. Ratdook 10 slide. It is a slide from the Government gteows the
11 a long trek, as we've seen, coming from Laiak down 11 area of the Twic. Remember the Ngok ardariean
12 to Sultan Rob and then going back up to where 12 this region: the Twic live south of the Kiir.
13 started. 13 Another fundamental problem with the Gowgent's
14 The Government has only disclosed patiaiffull 14 case is: if it's the Ngok who really live psbuth of
15 sketch map, and that is the part that begiBsirakol, 15 the Kiir, where do the Twic live? Actuallyet
16 in the southern part of where Percival trekieead goes 16 Government tells you where the Twic live: Tic live
17 further south. What the Government discloses 17 south of the Kiir. Frankly, the area soutthe Kiir
18 therefore, omits the sketch map for the aogth of 18 on the Government's case gets mighty crovitied,ll
19 the Kiir, north of Burakol, up to Keilak; tipart of 19 of Twic and Ngok, while the area north of ik is
20 the Abyei Area that the Government says dighve any 20 dead empty.
21 Ngok in it. 21 | would suggest to you that both of those
22 The Government has not disclosed thage pkthe 22 propositions are completely improbable. Ttwc and
23 sketch map, notwithstanding our requests and 23 the Ngok Dinka don't live cheek-to-jowl inr@mminium
24 notwithstanding your order; notably thosegaf the 24 high-rises south of the Kiir, nor is the aneath of
25 sketch map which show what it was that Patceported 25 the Kiir dead empty.
Page 17 Page 19
09:22 1 in those areas. Look at what the Govennutid: it 09:24 1 It's rather just as the environmeewadence
2 disclosed the part of the sketch map benbatKiir 2 suggests: the Ngok lived predominantly nofttihe
3 and said, "Ah ha, there are Ngok beneath tiné Kt 3 Kiir. There are few villages, as the mapsigd) just
4 did not disclose the part of the sketch magvalthe 4 south of the Kiir, and then the Twic occuptieel major
5 Kiir and it now argues that there is no evidethat 5 area between the Kiir and the Lol, while thgpNoccupy
6 the Ngok were above the Kiir. 6 the area of the Bahr extending up to the goz.
7 | would suggest that that use of the daum 7 Let's go on to the next trek by Percival i
8 submission of part of the document and nowthele 8 March 1905. He went from Wau to Taufikia ipgér Nile,
9 document, does not provide a basis for coimgutthat 9 and that trek included a lot of areas noheAbyei
10 there weren't Ngok up there. | would suggasthe 10 Area but some that are, and it's report&liofan
11 contrary, that it provides a very powerfujaigve 11 Intelligence Report No. 130. He described, this is
12 inference that just as Percival reportedhbat 12 just briefly, that:
13 encountered Ngok driving cattle just soutthefNgol 13 "Sultan Rob appears to exercise a cestawunt of
14 and cattle tracks from Ngok cattle on the INdpat 14 authority over a large area of country, edireg from
15 those sketch maps which the Government -yandan 15 the Shilluk's boundary in the east to thekGElaak
16 see it listed on the Government's own indéxat 16 boundary in the west, with the Bahr el Aralhis Arab
17 those sketch maps which were taken and vehisted 17 frontier on the north and the Lol River bb#nks and
18 showed the Ngok in exactly those places. 18 the Bahr el Ghazal in the south.”
19 I'd like to move on. Even the partiattsk map 19 It's clear that when Percival referreth®
20 that the Government does disclose clearltiiifes 20 Ngol/Ragaba ez Zarga, he did so by referenttes term
21 a number of villages. Note this is justiogtom part 21 Bahr el Arab, and that is both confirmedmy MENAS
22 of Percival's sketch map, just the southart) put 22 report and acknowledged by the GovernmehtsTvhen
23 even that part shows a whole cluster ofgélato 23 Percival surmised that the Bahr el Arab isaBLRob's
24 north of the Kiir. 24 Arab frontier he is referring to the Ngolt tiwe
25 It's a little difficult to note on thedss, but 25 Kiir/Bahr el Arab.
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09:26 1 It's again essential to note heraed-lae said 09:28 1 the tableland where good grazing and peland
2 that one has to view these documents with-edhat 2 terminate.”
3 this was a dry-season observation. This whs n 3 Based on that quotation, which is in gptéa
4 a wet-season observation. The Condominiuitiaitf 4 describing the Bahr el Ghazal region, the Guvent
5 never went there in the wet season. 5 claimed: no Dinkas are mentioned living in pinevince
6 So what he's saying is that there are NRjpka 6 of Kordofan, ie to the north of the Bahr edBr You
7 going up to the Bahr el Arab, the Ngol, whigh 7 can see the citations on your slide. | wauiggest
8 precisely consistent with his reporting nett tiis 8 that is completely misleading. When you loakefully
9 territory is uninhabited but that he encoweddots of 9 at Gleichen, which was a compendium of wheltheen
10 Ngok villages between the Kiir and the Ngad éhat he 10 produced in the preceding seven years sB@®, it
11 encountered Ngok cattle herders driving tteile 11 powerfully supports everything that | havst joeen
12 south as hard as they could from the Ngol. 12 saying.
13 What does that mean about the wet seaddmn it 13 The passage that the Government cifestiy
14 means by the wet season is that the Ngok twéhe 14 a general reference to the Dinka. But mogmitantly,
15 north of the Ngol during the wet season, winer didn't 15 it is a geographical and environmental refegehere.
16 go and which he couldn't know about. 16 The reference to the southern limit, theresfee to
17 So his reference to the boundary as-aekgon 17 where good grazing and pastureland termirsate,
18 boundary is precisely consistent with tharenmental 18 a reference to geographical and environmésdalres,
19 evidence and precisely contrary to the Gavent's 19 and it is precisely consistent with what Gson
20 case. 20 described and what was described in all the
21 It's also useful to note that Percivand this 21 environmental evidence.
22 is a little more general -- refers to SuRab's 22 It describes the Dinka extending up terglgood
23 territory as a large area of country; he doesfer 23 pastureland and grazing stop, and that iBdhe
24 to it as a 14-mile strip squeezed in aloegsthuthern 24 region. It's an area that is well watereiene the
25 bank of the Kiir/Bahr el Arab. He also refé it 25 soil is fertile. That is the area that tHei¢hen
Page 21 Page 23
09:27 1 extending far to the east and far to testwFrankly, 09:30 1 compendium, in the very quotation thatGogernment
2 the boundaries that he describes go beyorse tho 2 relies on, refers to.
3 identified by the ABC experts in both the east the 3 More importantly, what the Government ata®fer
4 west. 4 you to in Gleichen is even more importantei@len's
5 Finally, note that | have spent time gdimgpugh 5 compendium also describes specifically theli\Dioka.
6 the entire pre-1905 Condominium record. Hasically 6 It says, and this is in 1905:
7 three people: Mahon, Percival and Wilkinsdhose 7 "Sultan Rob and Dar Jange belonging talkfam,
8 sources require careful attention. When yoe them 8 with the southern boundary of Kordofan extagdi
9 careful attention | would suggest that theleo 9 southwards to the Bahr el Arab, leaving theldeand
10 a relatively strong conclusion which is pseby 10 the Rizeigat to Darfur, and the Homr and ange to
11 consistent with what the ABC experts found what the 11 Kordofan."
12 environmental evidence shows. 12 What that does is it puts the southermbary of
13 But | would like to go on to one furtltdErcument 13 Dar Jange on the Bahr el Arab. That is pegi
14 which the Government omitted from its dis@uss This 14 consistent with all the evidence we've bascudsing.
15 is Gleichen's 1905 compendium, which | trgoklifies 15 It has the Dar Jange, the Ngok Dinka, liiimthe Bahr
16 pretty much as a pre-1905 document. 16 region, to the north of the Bahr el Arab.eifh
17 You will recall at the Tribunal's firstqzedural 17 southern boundary here in Gleichen, in tresgge that
18 meeting that Professor Crawford spent some talking 18 specifically refers to them, is put on thdBal Arab.
19 to you about Gleichen's 1905 compendium etdphasised 19 The Government has it exactly backwaandd,that's
20 its importance. It seemed to have lost ingome in 20 why | talked to you about the Twic. The Goweent has
21 the Government's presentation. Their merne@iited 21 it backwards: the Ngok lived down to the Hiird
22 a passage that refers to the Bahr el Ghegalr, and 22 a little bit south; the Twic lived south b&tKiir.
23 they in particular relied on a passage thiatt s 23 That is what Gleichen said in 1905 inghe
24 "The Dinkas occupy the lowlands in themof 24 pre-1905 document that the Government dogant to
25 Bahr el Ghazal, their southern limit being ¢age of 25 talk to you about. Again, that's precisapgistent
Page 22 Page 24
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09:31 1 with what Professor Cunnison and Profealian told 09:34 1 The phrase "Dar Jange" does not meartéthory of
2 you about the environmental evidence. 2 the Ngok"; it means "the territory of the Dérik
3 The Gleichen compendium also included p, mad we 3 It's a general phrase.
4 can see that here, and we're going to bloyy.it 4 MR BORN: Mr Chairman, | never once interrupted th
5 You'll remember we looked at this with Mr Mawild. 5 Government's presentations --
6 The map has descriptions of the Dar Jangecgnisee 6 PROFESSOR CRAWFORD: Well, I will on this occasi®tause
7 it down there. The Bahr el Arab is of coutse 7 that's an outrageous remark.
8 Kiir -- I'm sorry, is of course the Ngol; I"'eemmitted 8 MR BORN: -- and | would appreciate not beingiinipted.
9 Wilkinson's mistake. The map again showsa8uRob 9 THE CHAIRMAN: Please, Mr Born, go on.
10 extending up to the Ngol; it shows the Mégsifar to 10 MR BORN: Thank you very much.
11 the north above the goz. 11 These two areas point towards the teyrits
12 That is it, members of the Tribunal, tfoe 12 | said, of the Ngok Dinka, and they're boilwp in
13 pre-1905 record. As I've said, it's faiilyited, but 13 the north, well above the Abyei Area, and/ theint
14 it nonetheless allows us to draw a numbénpbrtant 14 towards Ngok Dinka territory.
15 conclusions. 15 Lloyd also cites a report that says thetern
16 It places the Ngok with permanent village 16 boundary of Dar Homr is between the Bahrrebfand the
17 prosperous agricultural fields, scatteredubhout the 17 River Kiir, the latter being occupied by iekas
18 Bahr region. It doesn't tell us exactly vetitrey are; 18 under Sultan Rob. It's clear here, whereferned to
19 it's impossible given the nature of the recdBut it 19 the Bahr el Arab, that he meant the Ngolyahave
20 does tell you that they're definitely betweenNgol 20 seen, and not the Kiir, which he called the
21 and the Kiir, and it provides strong inferaint 21 "River Kiir". That's the same terminologyth
22 evidence that they're well to the north efXgol. 22 Wilkinson, Percival and Gleichen had all usethe
23 That's exactly the area that the Ngokrhiaglated 23 preceding years.
24 into; and the Government claims, without sugport, 24 Thus what we have from Lloyd is the Megaigoing
25 they'd moved out of. The Condominium evigesttows you 25 no further south -- he talks about the DamH®
Page 25 Page 27

09:33 that in fact they hadn't moved out oftiey were 09:35
still there. Gleichen's compendium, which sump what
we know about the pre-1905 record, puts gmithern season, than approximately the Ngol. Thadrgeson,

boundary on the Kiir/Bahr el Arab, which makesfect the Messiriya coming down and grazing arotnedNgol,

1 1 grazing territory coming south -- no fertlsouth into
2 2
3 3
4 4
5 sense. It also puts Sultan Rob to the ndrtheo 5 is exactly right. It has the Messiriya comindhe
6 6
7 7
8 8
9 9

Dar Jange, the Ngok Dinka territory, during thy

Kiir/Bahr el Arab, in Burakol, from 1902 to 5. Ngol. That is in no way inconsistent with tgok
The pre-1905 Condominium records dontiget being there. On the contrary, as we're gtmrage, it

identify every Ngok village, or all the Ngaketitory, is precisely consistent with the Ngok beirgréh

with precision. They couldn't; that's in treure of There's another fire report by Lloyd & same

10 the record. But they give us powerful evideto 10 time. I'm not going to spend much time at thecause

11 support the SPLM/A's claim, and to completalgtradict 11 we've already looked at what the sourceseffe.

12 the Government's suggestion that the Ngok eigher 12 Again, though, it's a confirmation of Ngoknka

13 entirely or predominantly south of the Kilfhat makes 13 agricultural practices in the area.

14 no sense at all. 14 I'd like to move on quickly -- because lused

15 As we will see, the post-1905 evidendachvwe're 15 a bit more time than | would have liked, totd --

16 now going to turn to, does that even morehextigally. 16 through Hallam's report. It's another instawhere

17 What the post-1905 evidence shows is thailguk were 17 the Government has only provided partial e®pif maps,

18 scattered widely throughout the Bahr, extegdip to 18 and not the full copy showing all of Hallarmésk

19 the goz. 19 reports. | would suggest in these circuntgsaiit's

20 Let's start with Lloyd, who prepared grmal1907 20 very difficult to draw conclusions about wééne Ngok

21 which is on the current slide. It showsnd & will 21 were not.

22 be highlighted for you -- that there were teferences 22 I would also point out though that Hallsmap,

23 to Dar Jange, which means the territory efNigok. 23 which the Government relies on, again corfithat in

24 Again, these are limited references -- 24 1997 the Ngok Dinka paramount chief, at ploisit

25 PROFESSOR CRAWFORD: I'm sorry, sir, this is edpd. 25 Kuol Arop, was in Burakol, to the north oéthiver.
Page 26 Page 28
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09:36 1 As we've seen, that's exactly what Pdraivé. Mahon 09:39 1 First, if you look on the left, you wikte something
2 had previously reported. 2 marked "cult", cultivation. That is a cultied area.
3 The Government suggests that there are Ara 3 It is to the north of Koak, in the region ofana, to
4 settlements shown to the north of the KiieheFhat 4 the north of the Ngol. A cultivated area, #mt's
5 is completely wrong. When you read the roeport by 5 another reason that | spent so much timeen th
6 Hallam he talks about not settlements, bubAcamps" 6 environmental evidence.
7 in the dry season, Arab "camping ground" insdrason. 7 Who cultivates in the Bahr? We know whitticates
8 These are not villages. 8 in the Bahr, and you can see on that mapvatéi area
9 That's another one of the reasons thagrtsso 9 up there in the north. That is Ngok Dinkaagdtural
10 much time with the environmental evidencbese are 10 lands. It's not Messiriya agricultural labdgause
11 seasonal nomadic camping grounds. When #ssikya 11 (a) as we saw, the Messiriya don't like fagnand (b)
12 came south from their area above the Mugjtesy, would 12 when the Messiriya do farm, they do it wititlehup in
13 spend six days or so at particular campsyilages. 13 the north in the goz, where their crops grdvey
14 Again, that's precisely consistent with the 14 don't do it in the Bahr down here.
15 environmental evidence. 15 That is Ngok Dinka, and that is one eftbasons
16 The Government goes on and makes mualskétch 16 that the Government | would suggest did ismtlase
17 map and a letter by Whittingham, a Britisficef who 17 that map, because that map provides clederese of
18 toured the area in 1909. These materiajsostipot 18 Ngok Dinka cultivation well to the north.
19 the Government's case but our case. Ther@ueat once 19 The map also shows something else: iwsl@oDinka
20 more only provides selective portions of \tinitham's 20 dugdug on the south bank of the Ngol in &ggan of
21 map. 21 Bara, to the east of the Abyei Area. As ws®en,
22 Whittingham trekked through several aréBsthe 22 dugdugs are characteristic of the Ngok Darhka not of
23 country north of Turda and south to DawasAdoyki; (2) 23 the Messiriya.
24 Turda to Koak, and Bara to Mellum; and (3uAbff Bari 24 Finally, there are repeated uses of NRjoka
25 to Wul. 25 terminology here. One can scoff at toponyasy,
Page 29 Page 31
09:38 1 The Government only disclosed a daskietch map 09:41 1 Professor Crawford did, but the repeagedai
2 of the first section of Whittingham's trekdit not 2 Ngok Dinka names in this area | would suggest
3 disclose anything else. We made requests tbe 3 together with the other evidence, fairly prtole
4 Tribunal ordered production of it, and nothiwas 4 Again, it's important to note the Governttidn't
5 produced. 5 disclose this part of the trek report andaadt
6 The focus of Whittingham's trek was to knar 6 disclosed other parts to the south, and | tveuggest
7 locations of watering spots. This has beeffexd at 7 that one can draw a powerful inference froat.th
8 in previous discussions, saying: "Oh, of ceurs 8 I'd like to move on to a 1912 publicatimnthe
9 everything would be noted." But when you labk 9 Sudan Intelligence Department. This was &raestive
10 Whittingham's map it omits numerous villageplaces 10 book-length study of the Kordofan, it's titiéordofan
11 we know from other sources there had to legyes. 11 and the Region to the West of the White Nife] it's
12 Therefore the fact that Whittingham's mapsdtieshow 12 an important work which summarised the existi
13 particular things doesn't mean they werbaltet it 13 Condominium knowledge at the time.
14 means he was making a drawing for other pago0 14 It described the relevant parts of Koaticdis
15 Finally, perhaps the most important paitthough 15 follows, and you can see it on the slide:
16 the Government didn't disclose it, when wietige very 16 "To the south of Dar Nuba and livinglie bpen
17 limited access that we did to the Survey Diapent 17 plains which extend to the Bahr el Arab there
18 records, we obtained -- pretty much by chance 18 a considerable Dinka population. As the tguiiries
19 frankly -- part of the Whittingham sketch nfapthe 19 up and the mosquitoes disappear they mowsystouth,
20 area between Turda and Koak to Bara and Melltihis 20 watering at the various rain pools to thebfsaGurf
21 was what the Government did not discloséyidtieg 21 river [that's the Kiir], along the banks dfioh they
22 after the Tribunal's order. | apologise verych for 22 form innumerable small settlements of twthoee huts
23 the poor copying that is there, but thatlithat we 23 each."
24 were given access to in the Survey Department 24 We have seen those descriptions beffnes is
25 This sketch map identifies some imporpeints. 25 exactly consistent with the environmentatience. It
Page 30 Page 32
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09:42 1 shows the Ngok living throughout the Badgion, the 09:45 1 occupy an area -- and you can see thtiseoslide --
2 plains, and moving south to around the rideiing the 2 on the Bahr el Arab, extending northwards glre main
3 dry season. 3 watercourses, of which the largest is the Baga
4 There's then a reference in the next shidiee 4 Umm Biero; that's the Nyamora. Again, focgsim the
5 Ngok Dinka, specifically under Sultan Rob, &meh 5 Ngok living to the north of the Kiir, not the south
6 another reference to the fact that it was défigult 6 of the Kiir.
7 for the administrators to go to this regialie have 7 It's important to recall also -- going b&a
8 seen that quote previously and | won't readtit 8 Professor Crawford's statements about thendeotary
9 As with pre-1905 reports, this accounth®s/Sudan 9 record -- the 1965 and 1966 Abyei Agreemethiishvwere
10 Intelligence Department places the Ngok elgtinorth 10 between the Messiriya and the Ngok. In tkageements
11 of the Kiir, not to the south of it. It deges 11 the Messiriya provided, the Messiriya thenmsehgreed
12 a considerable Ngok population living thromggtthe 12 to the fact that the Ngok could return tarthe
13 plains of the Bahr, north of the Kiir and tigol and 13 homesteads at Ragaba ez Zarga and othes plaeee
14 northeast towards Lake Abyad. 14 they used to live.
15 That population moves south to the Kiithe dry 15 This is an agreement by the Messiriyerriefg
16 season, which would be expected, and it liwed 16 specifically to the Ragaba ez Zarga, to tgelN
17 characteristic Ngok villages. That's coesistvith 17 Again, recall Professor Crawford's statertiestthere
18 what Professor Cunnison described, it's sterdi with 18 was no documentary evidence of the Ngokdiaround or
19 the environmental evidence and it's anotbeepful 19 to the north of the Ngol. That is simply troe.
20 documentary indication, contrary to what 20 There is documentary evidence both herettanthings
21 Professor Crawford said, of the Ngok livingptuighout 21 we looked at previously.
22 the Bahr region. 22 It is difficult documentary evidence ® dure, but
23 There is a map that accompanied the Kandand 23 that's because it's a difficult documentaoprd and
24 book; it's dated 1913 and it's a Survey ©ffiap. It 24 a sparse one. But when you look carefulbilahe
25 places the Dinka -- and you can see on litls s 25 pieces, it provides a consistent set of lasiens of
Page 33 Page 35
09:43 1 referred to parenthetically as Dar Jaagd,we can go 09:46 1 the Ngok: virtually always to the northtioé Kiir,
2 back to Professor Crawford's interruption ef mit 2 sometimes to the north of the Ngol; always
3 places the Ngok Dinka squarely in the areadst and 3 consistently -- consistently -- between thie &nd the
4 above the Kiir and the Ngol. 4 Ngol and a significant number of referencethéNgok
5 It extends up to around 10°20' latituate} & is 5 north of the Ngol.
6 precisely consistent with the environmentaience and 6 That is based on a limited set of obs@wmatwhich
7 what we've otherwise described. It extendslypat 7 necessarily could not include the Ngok dutirgwet
8 all beneath the Kiir/Bahr el Arab, and it pilts 8 season. It's a little bit like saying, "l weuit in
9 Messiriya far up in the north, just the wag th 9 July and didn't see any snow". Of coursedanit see
10 environmental evidence and Professor Cunmissaribed. 10 any snow in July, because it doesn't snaluiyn And
11 | am going to skip the next slide, whittows 11 you don't see any Ngok Dinka in particul&aarbecause
12 a number of Ngok Dinka villages that you kaok at, 12 that's the wrong season of the year.
13 but I'd like to move on to the next slidehisTis 13 When you think about it, the fact tha th
14 Dupuis's map, which shows a substantial nuiwibe 14 Condominium administrators never went dutirggwet
15 Ngok Dinka dugdugs in a number of locatidmsughout 15 season provides powerful indications of wiere
16 the region; you can see them called out thEhe 16 wouldn't be any observations of where thekNgjoka
17 dugdugs again are the Ngok Dinka charadtecattle 17 were during the wet season.
18 camps and luaks. 18 Finally I'd like to move on and spend sdime with
19 The Government argues that Dupuis's skatp fails 19 one of the most important witnesses in therce
20 to identify Ngok villages elsewhere, but adais is 20 Professor Cunnison. Professor Cunnison feetivo
21 based on dry-season observations and onemiexpect 21 years with the Messiriya. He was put forwlaydhe
22 it to do so. 22 Government as their only fact witness accomipg their
23 I'd like to move on now. We are up t6§1L.9Howell 23 first memorial. What he has to say is vargartant,
24 wrote in 1951 that the Ngok lived along tivens north 24 and | think it is telling that of all theiadt
25 of the Kiir/Bahr el Arab. He observed tha Ngok 25 witnesses Professor Cunnison was the onenakaot
Page 34 Page 36
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09:48 1 identified to be brought here. 09:50 1 Kiir. Itis the black clay soil where tNgok built
2 He has written extensively on the ared,lamould 2 their culture.
3 refer you to his books. His books don't pui yo 3 When we move on from that, we can see that
4 sleep, his books are actually riveting. tifihem 4 Cunnison's description of the goz continuesthier of
5 exciting. If you read -- and the names aréhen 5 his works. He also defines more specificalpart of
6 screen, but he is a learned man. He wroteHDmer and 6 the goz as the Bahr el Arab, and he distifgsishat
7 their Land, The Social Role of Cattle, Baggarabs, 7 from the Bahr itself. The Bahr el Arab itsel$ part
8 Some Social Aspects of Nomadism in a Baggake Tand 8 of the Bahr generally, is the area betweeiKtinend
9 one of my favourite is on giraffe hunting bt 9 the Ragaba ez Zarga,; it's that strip betwieemNgol
10 Messiriya in the region, which is a particdpecialty 10 and the Kiir/Bahr el Arab.
11 of his apparently. But he knows this aregequell. 11 When we look at a 1953 article he wrotéhe Homr
12 He describes the region, geographicady ¢f 12 and their land, he quotes:
13 all, in a way that is quite consistent withatv 13 "The river system is known to the Arabstee Bahr,
14 Professor Allan did. He divides the regibis entire 14 although they subdivide the area into theaRag
15 area, into four zones. 15 consisting of the Ragaba ez Zarga and the
16 First there's the Babanusa, which heritbescas 16 Ragaba Umm Biero, and the Bahr, or the Blafrab,
17 a sandy area in the north and northwestsoftlintry 17 which consists of all riverbeds between the
18 which is used by the Messiriya for grazingrmiythe 18 Ragaba ez Zarga and the main river. The noaiere of
19 rains. 19 the rivers is confusing"”, he says.
20 Second, he describes the Muglad, whielicktes 20 He is clear that the Bahr el Arab isjost the
21 from Babanusa in the north to the goz, thelwaarid 21 Kiir/Bahr el Arab down at the southern bouwydz the
22 strip. He describes that as the headquaf¢ine 22 Ngok Dinka territory, but instead it's theteravays
23 Messiriya. 23 between the Kiir and the Ngol.
24 Third, he refers to the goz. He dessribas 24 He repeats this description of the teahrBel Arab
25 being between Muglad and Wadi el Ghalla értbrth and 25 in his giraffe hunting article. He says:
Page 37 Page 39
09:49 1 the river system, the Babhr, in the solith.describes 09:52 1 "Giraffe move from Upper Nile provinicethe early
2 the goz as a transit stage between MugladrenBahr. 2 rains and distribute themselves over the wrda known
3 Finally, of most importance to the Ngo&, h 3 as the Bahr el Arab, penetrate north over the
4 describes, south of the goz, the Bahr itde#. 4 Ragaba ez Zarga and Ragaba Umm Biero andtbatgoz
5 describes it as the area -- which | previousigrred 5 district between there and Muglad ..."
6 to -- of dark, deeply cracking clays and nwusr 6 We can make light of the fact -- the Goweent no
7 winding watercourses, all connected eventuweilly the 7 doubt will -- that this is an article aboutadfe
8 Bahr el Arab. It contains also two permariekes: 8 hunting. What's important about it is thaells you
9 Keilak, which lies slightly southeast from teglad, 9 about the region, and what it says is thateen of
10 and Abyad in the southeast corner of thetcpun 10 the Babhr is the region that extends south fitee goz
11 Cunnison notes that north of the Bahr igythe 11 down to the Kiir.
12 Recall this is exactly what ProfessoaAll 12 That makes perfect sense because thaegion
13 described and showed you on the satellitgéma It 13 that is defined environmentally as the biclely
14 shows starting at the southern boundaryeoftiz the 14 fertile soils that are damp and subject &sseal
15 Bahr begins. The Babhr is the dark, richptiee 15 flooding. You can see it from the satellitagery.
16 cracking clay soil that extends down to tfie Krhat 16 Professor Allan, whose evidence has not bealtenged,
17 is how Professor Cunnison described the mediais 17 explained it to you: the goz starts to themadhe
18 the description that Professor Crawford ydu w 18 Bahr starts to south. Cunnison and Allae@giNobody
19 remember stumbled on; that's because theit tiave 19 disagrees.
20 an expert on this topic and because theytdidmt to 20 Cunnison goes on and then repeatedlyidesdhe
21 focus on Professor Cunnison. 21 existence of numerous permanent Ngok Dinkkesents
22 When you look at the evidence which yee en the 22 throughout the Bahr region. This squarefypsuts the
23 slide in front of you now and when you lodkvaat 23 SPLM/A's case and squarely contradicts thee@onent's
24 their own fact witness said, the Bahr isréggon that 24 case, which | would suggest is why Profe€samison
25 starts from the goz; it stops when it goasrdo the 25 isn't here. His 1962 article is titled "SoSwial
Page 38 Page 40
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0953 1 Aspects of Nomadism in a Baggara Trie%aid: 09:55 1 the bush for two years, explained this. skid: the
2 "The Nuer and the Dinka have permanentdsdinom 2 Ngok Dinka have permanent homes, that's their
3 which they move part of the year." 3 traditional land, there are settled farmsugtmut
4 This is a recognition of the permanentreabf the 4 that land. That is Ngok Dinka land, it's the
5 Ngok settlements. 5 Government's land. The Government case sn thi
6 In his 1966 book, Baggara Arabs, Cunnigmes on 6 proceeding is essentially to take that landyathe
7 and says: 7 way their own witness said they shouldn't dy&ars
8 "Much of the Bahr has permanent Dinkdesagnts, 8 ago.
9 although during most of the time that the Hogoupy 9 Cunnison's witness statement is to theesffact.
10 it..." 10 He says:
11 Recall he spent his time with the Megairi 11 "During the wet season the Homr livedettled
12 "... the Dinka are with their cattle doaf the 12 camps to the north in Babanusa. As theelgan came,
13 Bahr el Arab." 13 the Homr moved first briefly to the Mugladheve the
14 Cunnison explicitly concludes that pererdn 14 cattle grazed on the remains of the millevést ..."
15 Ngok Dinka villages were located throughobathe 15 That's where the back-burning is thaMessiriya
16 repeatedly calls "much of the Bahr". Agdis was 16 did, not down in the Bahr:
17 the area extending south of the goz. 17 "... then they moved south through theresive
18 In his article on "The Social Role of (&t 18 sandy goz to the area called the Bahr."
19 Cunnison specifically addressed the questievhether 19 Of course, the Bahr starts when the tozss
20 it would make sense to try to encourage thedifiya to 20 "This is the area around the Bahr el Awadh the
21 cultivate in the Bahr. The Messiriya hasaug 21 Ragaba ez Zarga."
22 culture, as we saw, that did not includecagjure. 22 One wonders how exactly that particutamiulation
23 They were cattle herders and they were pobitel 23 got in there. What the Babhr is, as we haea s
24 rightfully so. But he answered a Governnseigigestion 24 emphatically, is the area that starts sofitheogoz
25 that they be settled in the Bahr, and hetsatiois: 25 and it goes down to the Kiir. It's defingdtbe soil.
Page 41 Page 43
09:54 1 "It might be possible but [and | engiba this 09:56 1 Then at the end:
2 language] this is the traditional land of Biaka, who 2 "For part of the year they shared the wittathe
3 return there and cultivate during the rains." 3 Dinka, whose permanent homes were dotted drdur
4 That tells you who was in the Bahr. Tikithe 4 shortly after the arrival of the Homr sectiom®st of
5 Government's own witness in response to the@ment's 5 the Dinka would decamp further south to tdejrseason
6 proposal to put the Messiriya in the Ngok [2iskand. 6 areas."
7 Cunnison, their witness, said: no, you camthet 7 As with his published views, Cunnisonasyw
8 because it is traditional Ngok agriculturalda. That 8 clearly acknowledging the existence of the NDmnka
9 is precisely consistent with the Whittinghampnwhich 9 throughout the Bahr region; they migrate sauthe
10 showed the cultivation, that the Governméit'tigive 10 dry season. Not all of them migrate soutbstnof them
11 to us. 11 did, Cunnison describes, but some of thermdwtay,
12 He went on and said the same thing ithengaper. 12 and we are going to see why they stayed.
13 This was called "Settlement of Nomads inShdan: 13 He goes on in the next slide to explaw:h
14 A Critique of Present Plans". He said agddte -- 14 "It would be useful for the Messiriyacamp
15 you can see it on the slide: 15 regularly near a Dinka settlement, with whosenbers
16 "There are settled farms throughout mafche land 16 one might become friendly and even make brbtiod."
17 [that's the Bahr] and all areas are usedring by 17 Recall the witness testimony about haNgok and
18 nomad herds. It could be argued that Balzanus 18 the Dinka are brothers:
19 bordering the Hamar people in the north, irfigh 19 "One can then exchange milk for graimftbem to
20 preferable.” 20 avoid sending back to the Muglad for one's gvain or
21 Look at it again: "settled farms throughmuch of 21 buy wild honey or use their houses [the Ngmkses] for
22 the land"; that's the Bahr. You saw whatBhbr was 22 leaving baggage if occasion should arisetorg
23 from Professor Allan. He wasn't cross-exaahion that, 23 a visit elsewhere."
24 he wasn't challenged on that. 24 Think about the Government's case: & be
25 Professor Cunnison, their expert whaditreere in 25 true, Cunnison is wrong; there are no Ngalshe there,
Page 42 Page 44
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09:58 1 there are no Ngok people there, theylbsewath of 10:00 1 environmental evidence, and it's exaahsistent with
2 the Kiir. 2 the SPLM/A case.
3 This is why the witnesses talk about daHadnood. 3 There's one point on which Cunnison disegmwith
4 This is why the Ngok have to be in this atesrause 4 both the ABC experts and the SPLM/A, and it's
5 when the Messiriya come south into the Béday tamp 5 a disagreement that was created by the Goeertrend
6 next to the Ngok Dinka permanent houses; lireye 6 which is wrong. Cunnison says that he was:
7 their belongings in those houses; they get foum the 7 "... informed that the effect of the AB@&xision
8 Ngok. That's why they're brothers: becausg likie 8 would be to exclude the Homr from the summmazigg and
9 together during part of the year. 9 living areas in the Bahr."
10 If, on the Government's case, as Proféasavford 10 And that he believed that that would be
11 would have you believe, that can't be becthese 11 "fundamentally unjust".
12 aren't Ngok there, that's just not true. ohnison, 12 It would be. It would be fundamentalhjust.
13 their own witness, who they didn't bring heedis you 13 That should not happen. And that's whaexmerts
14 it's not true. 14 held: it would not happen.
15 Let's look at the Abyei Protocol; it $eflou the 15 We looked at what they said. They dadd the
16 same thing. If you look in the Abyei Prothdbyei -- 16 Messiriya, precisely consistent with Artitld.3 of
17 and | showed you this before -- is the bridgeveen 17 the Abyei Protocol, would retain their tramtial
18 the people. It's not a bridge that stopsigiair 18 grazing rights in the Babhr, in the Abyei Area
19 with nobody on it; it's a bridge that hashjetople on 19 The parties foresaw this. Professor Gamnwvas
20 it together. That's why it's a brotherhood. 20 misinformed by the Government. He was tdidtthe
21 It's the same thing in the other provisiof the 21 effect of the ABC decision would be. In faghat the
22 Abyei Protocol that the parties agreed tatremy to 22 experts said -- and you can read this; thises from
23 what Professor Crawford told you. You lobk and 23 their report:
24 you see in Article 1.1.3 that: 24 "The experts want to stress that the thaynthat
25 "The Messiriya are nomads and they wilehtitled 25 is defined and demarcated will not be a batd the
Page 45 Page 47
09:59 1 to exercise their traditional grazing t&gim the 10:01 1 interaction between the Messiriya and\igek
2 area." 2 communities. The decision should have notjoac
3 That's what the experts said and thatet thie 3 effect on the traditional grazing patterns #redtwo
4 Abyei Protocol says. 4 communities."
5 Third, Cunnison also describes -- andjdlll 5 That goes back to the notion of brothedhom the
6 through this quickly -- the nomadic charactethe 6 notion of a bridge, and to Article 1.1.3 oé th
7 Messiriya's life. You can see the slides tlestcribe 7 Abyei Protocol, which preserves those tradélo
8 this. It describes how nomadism is the ordy wf 8 grazing rights.
9 life, a proud way of life to which they aréusied, how 9 Professor Cunnison's only disagreementonahis
10 the tribesmen are continually on the move. 10 point. It was a legal point, as to whichwas given
11 He goes on and in the next slide descrilieere the 11 a legal conclusion which was wrong, by the€®oment.
12 Messiriya have their home. He says: 12 Taken together, Cunnison's writingswitaess
13 "The Muglad is regarded by the Homr ag thome. 13 statement and his other statements, arelyrank
14 Their arrival there from the Bahr ['from Behr is 14 devastating for the Government's case. Heritbes the
15 the occasion for great rejoicing and anttgjpa This 15 existence of permanent Ngok Dinka homes girout the
16 is almost the only place where the people laything 16 Bahr region. That is precisely consistertih e
17 like permanent homes. It is where theyvaié [where 17 environmental evidence. It is consistenhwlie
18 they cultivate: not down in the Bahr] andestihieir 18 documentary record, so far as one can akeful
19 grain, as their forefathers did. If people@vay, 19 conclusions from that record.
20 they want to return to it." 20 He describes the Messiriya as cominghsiotn that
21 “It", Muglad, up in the north, above tiez. 21 region to live as brothers with the Ngok Rinkrhey
22 Similarly he wrote elsewhere that neallly 22 couldn't live as brothers if the Ngok Dinkeran't
23 Messiriya cultivation is in the Muglad; their 23 there, like the Government tells you.
24 cultivation is otherwise in Babanusa, furtherth. 24 Cunnison isn't here for a reason. Hidence,
25 Once more, this is exactly consistent with th 25 though, is extraordinary powerful, and | vebsliggest
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10:02 1 that you pay close attention to it. 10:05 1 report -- and these are people who spaatdut in the
2 His evidence is also supported by Mr Mathi&bbs, 2 field -- said early in the dry season:
3 somebody who the Government has not refeoredthe 3 "The Ngok cattle camps congregate initimaediate
4 slightest. Looking at the next slide, Mr Tshiefers 4 vicinity of Abyei. By the height of the drgason
5 to the fact that to the west the Ngok wentralway 5 Ngok Dinka herds are far to the southeastipgson
6 to the boundary with Darfur: 6 the borders of Nuer territory. As soon d®ijins to
7 "As | note in Sudan Sunset, Grinti, | bed, 7 rain a bit, the herders can turn back towaAtmdgi. As
8 though I'm not sure, is on the north bankefKiir 8 the land grows wetter, the herds can movaiapthe
9 River [is within the Ngok territories]. Trdiiag from 9 sandier areas on Abyei's northern perimeter."
10 Abyei Town to Grinti | would see Ngok villaggust 10 Where are the sandy areas? We know wheandy
11 clusters of two or three tukuls [you'll renfEmthat] 11 areas are now because we spent so muchotkiad at
12 and luaks [you'll remember that also] tortbeth of 12 it. Cunnison told us where they are: theyieegoz.
13 the watercourse we travelled along. | findeff 13 Professor Allan told us where they are: tiegy'st on
14 unable to give an eastern boundary to théNdmnds, 14 the goz. We saw from the satellite imagmgy're on
15 as my travels throughout the district did take me 15 the goz. That's where the Ngok went. Thdtat the
16 through the eastern part of the Ngok's ldnds. 16 Harvard Development Project told us. Thaltiat
17 I should apologise: | recall now as rdze 17 Cunnison told us. And, as we're going to teg's
18 reference to Sudan Sunset that there wdsramee to 18 what the Ngok Dinka tell us.
19 that book being self-published by Tibbs, #urik 19 I'd like to sum up then, going back to
20 there must have been some reference in ther@uoent's 20 Professor Crawford's statement that thece's n
21 presentation. 21 documentary evidence or other evidence imetberd
22 But let's return to the Tibbs descriptibie 22 showing that the Ngok were up to the Ngol¢imiess
23 explained that: 23 north of the Ngol.
24 "There was no defined boundary betweerNipk and 24 We have Professor Cunnison's detailsethfind
25 the Messiriya in the north. Abyei was theteeof the 25 description of permanent Ngok villages dottedughout
Page 49 Page 51
10:04 1 Ngok, as Muglad was the headquarterseoMissiriya."” 10:06 1 the Bahr, based on two years of livindnwlie
2 He said: 2 Messiriya.
3 "l always considered the area south framtilé 3 We have Mr Tibbs's firsthand descriptién o
4 [which is north of the Ngol], on our directabfrom 4 permanent Ngok villages 25 miles north ofKlig well
5 Muglad to Abyei, to be within Ngok territorfzrom that 5 north of the Ngol at Antila.
6 road, as soon as we reached Antila, | woudd\gok 6 We have Whittingham's recently discoveragh
7 luaks, which were permanent round cattle bimeblgok 7 showing cultivation north of the Ngol.
8 cattle herds, otherwise referred to as ‘dugidagd 8 We have the 1910 Hasoba map identifyingiiNtugdugs
9 typical Ngok villages dotted about.” 9 and villages well north of the Kiir.
10 He went out of his way to say: this isatvhe saw 10 We have the 1912 Kordofan handbook, wHe&dctribes
11 from the road; he wasn't able to go to otineas; he 11 the Bahr el Arab as the southern -- not tirehern --
12 didn't go anywhere in the wet season. | @subgest 12 boundary of the Ngok Dinka; and which shawshe
13 that that also provides powerful evidenceé e Ngok 13 accompanying map, Dar Jange extending frenkiin up
14 were well to the north of the Ngol. We démow 14 to 10°20' latitude.
15 exactly how far north because people simjalg'tigo 15 We have the 1913 Kordofan map, whichtifles the
16 there. This is an area the size of Belgium. 16 Ngok Dinka as located almost entirely noftthe Kiir.
17 | used the example previously of drivimgthe 17 We have Dupuis's 1921 sketch map shogak
18 highway south from Brussels, and seeing wiatcan on 18 dugdugs in villages throughout the locatimthe north
19 either side of the road; this was far woyser just 19 of the Kiir, extending up to Bok, which isan¢he goz.
20 didn't know what existed on the other siBet you can 20 We have Howell's 1951 observation desgyithe
21 tell from the environmental evidence; frorm@ison, who 21 Ngok as living throughout the Bahr el Arakteading
22 lived out there for two years; and from wiaatwe're 22 northwards along the main watercourses, aftwthe
23 going to see, the Ngok people themselves say. 23 largest is the Ragaba Umm Biero.
24 We can also tell from the Harvard Deveiept 24 We have the 1965 and 1966 Abyei agreesnienivhich
25 Project which studied the region in 1970¢ Ploject 25 the Messiriya acknowledged the Ngok livingtiom
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10:08 1 Ragaba ez Zarga. 10:10 1 conclusions that they drew from the wisrtestimony
2 And we have the Harvard Development Report 2 are powerful.
3 describing the Ngok living up to where thedsaregions 3 They were educated, smart people. Thaikyvtheir
4 stop. 4 efforts, demand respect; and not, as | sdatde
5 Professor Crawford is just wrong. When gotually 5 contempt. We should show humility towards tthay
6 look at the record and try to think abouiviten you 6 did. Think about it if you could spend six/davith
7 don't just pull soundbites out of it that suati, what 7 witnesses from all these areas. Wouldn'ttéiyou
8 the record shows you is, undeniably, the Niyirkg 8 a lot more than those snippets of testimoat/ybu got
9 throughout the entire Bahr region. 9 yesterday? | think we all saw the qualitytef
10 It's also not surprising that the monestipeople 10 interpretation. We saw that, right?
11 spent out in the field, the more detailed ed 11 The experts didn't complain about tHdtey had
12 further north their descriptions of the Nguk Think 12 immediate access to all those witnessesnk the
13 about it: who tells you most about the Ngok? 13 judgments that they drew are entitled togileatest of
14 Professor Cunnison, the Harvard DevelopmepbR, 14 respect. We should approach those with lityraihd not
15 Mr Tibbs; people who actually lived there. 15 with contempt.
16 Who doesn't tell you much? People liemdterson, 16 I'm not going to spend a lot of timeechuse I've
17 who Professor Crawford relies on, who rode ruck 17 used too much time already -- on going thincihg
18 from Muglad down to Abyei. The people thetually 18 witness testimony. It's on the slides, &mekican
19 lived there are the ones that can tell yostmo 19 just quickly show those.
20 With that | suggest we turn to the peoyhe lived 20 There are a number of specific descmgtipom
21 there most, the Ngok Dinka themselves. @opto what 21 different of the Ngok Dinka elders in theefdbms
22 Professor Crawford would tell you, this is eaidence 22 about particular events in their lives. Yoam
23 that we ought to look at from the perspeative 23 conclude, as | think Professor Crawford tres
24 Rudyard Kipling. I'm sure there was no idtshirony, 24 insinuate, that it's all made up. | wouldio'tthat.
25 but Rudyard Kipling isn't necessarily thetlsesirce to 25 These witnesses are honest, they told thettrare,
Page 53 Page 55
10:09 1 choose in either evaluating oral evidemdeoking at 10:12 1 they told the truth in the proceeding®tethe ABC
2 a colonial people, a tribal people. 2 experts, and the ABC experts believed them.
3 | would suggest that the views of the Cizara 3 With that | think | would like to move @o the one
4 Supreme Court, which we've referred to invettten 4 witness that we will present, Deng Chier.
5 submissions, which underscore the importahpaying 5 (10.13 am)
6 respect to the testimony of indigenous peapla,lot 6 MR DENG CHIER AGOTH (affirmed)
7 more useful than Rudyard Kipling's poem inltte 7 (Evidence interpreted)
8 19th century. The Canadian Supreme Countta®d on 8 Examination-in-chief by MR LINDSAY
9 a fair bit since Rudyard Kipling's views iretlate 9 Q. Can you please confirm for the Tribunal that ave in
10 19th century. 10 front of you the witness statement that yavetmade in
11 Again, you can see on the current shddaces of 11 this arbitral proceedings?
12 the various Ngok Dinka who have given testiynoere. 12 A. Honourable court, we have come here, itvierg far
13 I'm going to move on relatively quickly thgbuthat. 13 distance, and nobody can move such a lotandis if he
14 | would note that we have seen somecdifff in 14 is not moving with the facts. So I'm comith real
15 the formalities of this particular proceedaidaving 15 facts.
16 oral testimony. | would suggest that thasiitt in 16 Q. I'wantto ask you some questions about teeplof
17 the slightest devalue oral testimony. | wigulggest 17 your people during the time of paramountfchie
18 that it instead underscores the wisdom optrges 18 Arop Biong. Before we get to that can yaesgk tell
19 agreeing to the ABC experts' means of praeedu 19 the members of the Tribunal which of the migeok Dinka
20 You will recall that the ABC experts spsix days. 20 chiefdoms you belong to.
21 You got six minutes; they spent six day$aAbyei 21 A. | belong to Abyior sub-tribe.
22 Area. They met with 100 people; you'll hagen one or 22 Q. Canyou please tell the Tribunal where yorevieern?
23 two. They met with 100 people in open megstinvith 23 A. Ican tell them where | was born; even whaye
24 lots of interpreters. They were able towakktever 24 grandfathers were born.
25 questions they want. | would suggest that th 25 Q. Canyou please tell the Tribunal where yorevoern?
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10:16 1 A. I'was bornin Abyei. 10:23 1 the Ngok lived during the time of youttfats father;
2 Q. Do you know how old you are? 2 how do you know that?
3 A. I'm 75 years old. 3 A. Well, we came to know those places. We argiyei,
4 Q. Would you be able to tell the members of thibuhal 4 and when we are children we move along witthecand
5 where your father was born? 5 we -- as we go to those areas we will be tdldese
6 A. Ican tell them. 6 are the places where we were staying hered wire
7 Q. Canyou please tell the members of the Tribwhare 7 herding cattle and we had a continuous movemen
8 your father was born by specific referencenéo 8 Q. So which of the places would you take youtteat
9 village or place where he was born? 9 A. Those days, when things were normal, no arsflno
10 A. My father was born in Wun Bial, a place cal&un 10 disputes, we used to go as far as the névthgraze
11 Ameth, between the river and the village \Biad. 11 alongside -- we graze in the areas of thé\darring
12 Q. Canyou please, if you're able, describé&ier 12 the rainy season, and in the dry seasonriies/also
13 Tribunal how far that place is from Abyei TroRv 13 come down to our areas. But when things weong,
14 A. In actual fact Wun Bial and Wun Ameth aregtically 14 there were conflicts, we shifted the pattérnerding
15 part of Abyei; it is the same. It is just thames of 15 southwards. We go up to Rek.
16 small further locations. 16 MR LINDSAY: Thank you. That's all we've got &rfor
17 Q. Could you please tell the Tribunal where yather's 17 today. So thank you very much, Deng-dit, yray
18 father was born? 18 return to your seat.
19 A. I will tell them. My grandfather, the fathef my 19 THE CHAIRMAN: Thank you. The Government?
20 father, was born in a place called Kol Arouth 20 MR BUNDY: We have no questions, Mr Chairman.
21 Q. And where is Kol Arouth? 21 THE CHAIRMAN: Questions from the Tribunal? Teere no
22 A. Thisis a place the Arabs refer to as Mellarthe dry 22 questions, thank you.
23 land, but we call it Kol Arouth, beside tieer. 23 MR BORN: Thank you for coming from so far.
24 Q. Does the name Kol Arouth have any meanitigarDinka 24 (The witness withdrew)
25 language? 25 MR BORN: Mr Chairman, in terms of organisatiboyw am
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10:19 1 A. The Dinka referred to a number of hippapais. When 10:26 1 | doing on time? | think I've used 90 utés now.
2 there are many we call them "routh" and whenet is 2 THE CHAIRMAN: You have used 90 minutes.
3 one we call it "rou”. 3 MR BORN: Should we take a break at this point?
4 Q. Just so the Tribunal is clear, is Kol Aroutteference 4 THE CHAIRMAN: Yes.
5 to a village or a wider area? 5 MR BORN: Very well, thank you.
6 A. Kol Arouth is an open area. Itis in the sarea 6 THE CHAIRMAN: We will be back in 25 minutes.
7 where a railway station has been built, atef dfat 7 (10.27 am)
8 the name Mellum came. 8 (A short break)
9 Q. During the time of your father's father, did t 9 (10.54 am)
10 Ngok Dinka have any villages or settlementsinof 10 THE CHAIRMAN: Mr Born.
11 Kol Arouth? 11 MR BORN: Thank you., Mr President. Perhapslllwgie
12 A. Yes. North of Kol Arouth you would be confited with 12 30 seconds of my time to allow the peoplthef
13 Awol Beth and Dhony Dhoul Beth, and furtherenthere is 13 region to return. | think they've had tlediance.
14 Mienway and Malith. And in fact those dayswere just 14 I'd like to go back and look then, aayl,sat the
15 bordering the Maalia and Rizeigat tribes. 15 people of the region in a little bit moreadet As
16 Q. Can you please confirm for the Tribunal whi€those 16 you know, there are 26 witness statements fro
17 places you just spoke of, Deng, is the fsttherth? 17 Ngok Dinka chiefs, elders, the paramountfchiemen,
18 Can you please confirm which of the placasrgferred 18 others, in the record before you.
19 to, Deng, is the furthest north, the moghtzst away 19 The nature of these proceedings doesg'tygu the
20 from Kol Arouth? 20 chance, the way the ABC experts had the &by, to
21 A. They are not very far. They are places wigetecan go 21 see or hear all of those people, but | wbladto
22 in morning, you spend the day, and if yoeridtto 22 walk you through a few of the things thalthay, with
23 return by the evening, you can do so. 23 a little less haste than | used before thakor
24 Q. Thank you. 24 That testimony collectively describeby-the
25 Now, you've described that these arespladere 25 people who know the land best, by the peeplte didn't
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10:55 1 just ride in a truck through it or leadomtingent of 10:58 1 we had reference to Noong yesterday froenod the
2 40 Arab cavalry men through it -- where thek®inka 2 government's witnesses -- to Riet, Kol-Langgék,
3 people were. 3 Awol, and other places. There are furthesregfces to
4 I'd like to look first at what the chieftbe 4 the Ngok along the river; that's the Ngol afirse.
5 Abyior, Kuol Alor Makuac Biong, says. You csee on 5 North of the Alei, the Achueng had morttlements,
6 the current slide he describes the Abyiordand 6 and there are references there, and therighere
7 extending as far as Wun Deng Awak in the meg#i and 7 a description of what the biggest village is.
8 Rumthil or Antila -- you will recall Antila isvhere 8 The current slide is what | promised yoevipusly:
9 Mr Tibbs had first seen, on the road comingmérom 9 this is a base map of the Abyei Area andatshin red
10 Muglad, Ngok Dinka homes, and that insofahasAbyior 10 various locations. The villages that arevalibe
11 one -- just one -- of the nine subsectionsh@fdoms 11 Ngol, you can see they're shown on the custigle,
12 of the Ngok Dinka is concerned. 12 and | apologise for the quality of it.
13 I'd like to move on and look just briediywhat 13 These are the locations that are idedtifi the
14 an Abyei Area resident and elder of the Adgis. He 14 various witness statements that are befare m
15 described how the Alei moved to Thuur, whgchurda, 15 going to bring you back to another map, arnanity
16 far in the north, and also to Nyama, alsarféhe 16 mapping map; this is just the witness statéme
17 north. The Alei made this move during theetiof 17 references to the villages above the Ngohvtleave
18 Paramount Chief Arop Biong and when Chol lwas the 18 already talked about.
19 paramount chief of the Alei. He described fitovas a 19 The Government has challenged the evidbefore
20 good life because there was lots of watesdgwops 20 you in the Ngok witness testimony on the btsit it
21 and fishing. 21 was taken for the purpose of this litigatidmat's
22 An Achak elder -- this is another on¢hef nine 22 hardly surprising; it was taken for the pwgof this
23 chiefdoms -- it took me, | have to say, hedame 23 litigation.
24 familiar with it, some time to understand anche to 24 Litigations around the world are conddata the
25 terms with the nine separate chiefdoms.ppsse it's 25 basis of witness testimony, on the basisitfesses
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10:57 1 a little bit like one of the people fronetAbyei 11:00 1 coming and providing evidence about theeot
2 region coming to Europe and coming to termik tie 19 2 proceedings. There's no reason to disbeliate
3 or 27 or however many states there are hete¢héy 3 evidence, and | would recall for you the thett the
4 have their own separate areas, their own apar 4 ABC experts had a chance to consider thairtesy at
5 cultures, their chiefdoms. 5 some length.
6 But an Achak elder describes how wherBititessh 6 I'd like to move on and look at some @f th
7 came the Achak were at Nyama, Ruba, Kol Lambcgher 7 Government's specific criticisms of the withes
8 place, and recites when that was. Thera@smakhe 8 testimony. The Government describes thattesly as
9 other witness evidence further descriptionstioér 9 lacking specific details, and has complairtealiathe
10 villages that you can see on the curren¢slid 10 existence of vague and generic terms.
11 The Bongo chief -- and we've heard refezdo the 11 If in fact you look at the witness tegiimy, it
12 Bongo in the Percival and Wilkinson desooipsi -- were 12 does no such thing. It contains a numbspetific
13 in settlements such as Mabek, Ahany, whicle# 13 descriptions of particular places -- we'veady seen
14 Nyama, again far to the north -- Amiet, Miy&@odac and 14 some previews of that -- and personal rectities
15 other permanent settlements. 15 about doing particular things in particulkces.
16 Again, | won't read out the names becauseme 16 We can look first at the slide descriktimg
17 sense it's not so meaningful to you, it's jus 17 testimony of an Abyior elder. He was bori914 or
18 a number of names on a list, but I'm goinghimw you 18 1915, he was Sultan Rob's grandson, andgiaiex how
19 a map at the end of this review of what thieaegses 19 he was born in Abyei Town, his father was KAiop, the
20 said that show you where the places are. 20 paramount chief of the Ngok Dinka, from 1906.945.
21 The same witness describes how in hizdfssher's 21 He explained how:
22 time, in the time of Arop Biong and the Makydi, there 22 "We would graze to Nyama ..."
23 had been certain movements. 23 Which was a permanent Ngok settlemettteMareng,
24 Then if we can go on to the chief of Ambueng, he 24 Manyuar, Achak and Bongo:
25 says going further north and the northwestadng -- 25 "... and then further northwest to Wum®&wak and
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11:.01 1 then to Meiram. The Abyior of my fathee and my 11:.04 1 remained in the north.
2 grandfather's age would also use this graziag and 2 I won't read out the rest of the slidg;, migives
3 meet the same settlements of the Ngok." 3 a detailed description of what he has beehkplhis
4 An Achueng chief, Ajak Malual Beliu, whawborn in 4 family, what he knows, what he learned fromttiibal
5 the mid-1930s, recalls the birthplaces ofdtiser and 5 elders, and that is the way that informatias w
6 grandfather. He says: 6 conveyed. They didn't have written recor@sie can
7 "The following are some of the Achuengpanent 7 criticise them perhaps in the sense thatdbesn't
8 settlements that | know of and have beenhylthy 8 provide a sort of documentary record the viiay t
9 father and grandfather. Mading and Agany werenanent 9 Percival or Wilkinson might, had we had a &dtess to
10 settlements southeast of Abyei Town and rafrthe 10 it, but it is the way they record their higto
11 River Kiir. North of Abyei Town, Noong [whiove heard 11 As we have seen from the Supreme Coaoada in
12 reference to previously] was a village of Avhueng." 12 the Inter-American decisions that we've reféto in
13 An elder of the Mareng chiefdom, Malu&ifdDeng, 13 our written submission, there is not any i
14 who was born in 1940, recounts: 14 devaluing those oral traditions and this ebdral
15 "The lands of the Mareng chiefdom haaditionally 15 testimony.
16 been centred in the place called Nyama,emtith, 16 One has to look at it with care, of ceur®ne has
17 and further south of Nyama towards Abyei Towlved 17 to recognise that these statements wererngifia
18 in Nyama and so did my Mareng from my fatharid 18 a litigation, of course. On the other ham can't
19 grandfather's time." 19 simply dismiss it because that was what wagd This
20 As we've seen, Nyama is well to the nofitine 20 is how those people, who we must respecthoa/
21 Ngol. 21 humility towards, record their past, recdreit
22 Adol Kwot Mual, a Manyuar elder, testifie 22 present. That is how they live. It is tHaid,
23 "I was born in the ... 1940s ... My gifather was 23 those people, their land that you must desimbert, and
24 born in Thuba and lived there until he wasee. 24 in doing that taking into account how thegdibe
25 | have been told that my grandfather wagied in 25 their history is among the paramount tasksree/ou.
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11:.02 1 Thuba." 11:05 1 We have put in significant numbersvithess
2 Again, all of these statements -- and¢ason 2 statements which coincide exactly with whatABC
3 | take you through them, and | realise to sertent 3 experts themselves -- five impartial men,glotthem
4 it's tiresome, but | take you through therpant out 4 African, two of them African experts, the thargicked
5 the specific details that these witnessesi¢esto. 5 by IGAD, chosen by the parties, congratulégthe
6 One can challenge their recollection, care 6 parties, including the Government, at the @&frttie
7 challenge where places are and so forth -gdiimg to 7 proceedings for being impartial and doing the
8 show you a map that puts everything togethest 8 proceedings right -- they looked at this wéte
9 showed you a small selection of places tha¢ we 9 evidence and reached the same conclusione¢hsay
10 referred to in the first witness statememas t 10 you should reach, and | would suggest tteitjthigment
11 | referred to; | will show you a map thatgpatl these 11 is entitled to the greatest of respect.
12 places on a single map -- but the notionttieste are 12 I could go on through more witness steigs) but
13 unspecific or that they are unreliable | khimsimply 13 | suspect that that would not be enormouslgfhl for
14 speculation. | think when you look at whre t 14 you. | would urge, though, that you readvfteess
15 witnesses who describe their territory -- gogtve 15 statements and give deference to the facthhgis
16 seen these are straightforward people, thpgople 16 the way that these people speak. They didafh
17 who tell you what they know, and that's whatr 17 documentary records, they didn't do trek ntspthat's
18 witness statements do. 18 not how they did it. Instead they have traditions
19 If we can move on to the next slide, BElb 19 that must be taken into account and deserive taken
20 Chol Akuei Deng, who is the chief of the Aldgscribes 20 into account.
21 how during the chieftaincy of Chol Lual ireth 21 If we could look at a map, though, thigistto
22 mid-1800s -- and again this is reporting wiehears 22 give modern description to what is on theness
23 from his father, his grandfather, the peaple elders 23 statements. Here is a map that shows thédos of
24 of his tribe -- the chief's family settledther south 24 the towns that are referred to in the witness
25 in Thuba, among Alei settlements, and otbglesnents 25 statements. The black dots that you sekeomap are
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11:.06 1 the towns that are referred to in theouariwitness 11:10 1 That's consistent with what | said priotite break
2 statements. That's also included in our rias$er 2 about how the Messiriya and the Ngok wouléhlsmilar
3 This is not vague or generalised testimcFtyere 3 areas. It's inaccurate because it so serudely
4 are a number of specific villages and settlgmthat 4 segregates the two peoples when in fact, dsvow from
5 are referred to. Consistent with Cunnison and 5 all the evidence, they in truth overlapped.
6 consistent with the Harvard Development Repod 6 Importantly, what the map doesn't showhat
7 consistent with everything else that we'venstreese 7 happened in the wet season. And for alléhsans we
8 are villages dotted throughout the Bahr. Tdweynorth 8 talked about [before] the break, we know ihite
9 of the Ngol, south of the Ngol; there are Viery of 9 dry-season grazing was in the south, thew#teseason
10 them beneath the Kiir. 10 home areas and permanent settlements thatstun
11 What I'd like to do next is to brieflydrdss the 11 described so graphically were in the nocthitsred
12 so-called "Civsec map" which was referrebyto 12 throughout the Bahr. That, | would suggeshe true
13 Professor Crawford at some length. Youlatethis 13 value of this map, whatever its provenance.
14 was a 1933 sort of cartoon sketch. It lod@dething 14 The idea, though, that you can from asgrgson
15 like this, and it's in the arbitrators' dadyndle, 15 grazing area in the south deduce what thiéotsrof
16 and much was made of it by the Government. 16 the Ngok Dinka was is childish. That mapsdoeething
17 First, it's somewhat curious in that@mernment 17 of the sort. It is a dry-season reflectiborertain
18 submitted this twice. It was submitted fikith their 18 provenance that has no bearing at all onenimer Ngok
19 counter-memorial at Annex 39, and it wasechlCivsec 19 themselves lived for most of the year.
20 66/4/35, minutes of the meeting 28th Octdi9a3". 20 I'd also like to turn on, though, to gpntizat does
21 Then it was submitted again at Annex 40 ef th 21 have more value. We were mindful of the Gowent's
22 counter-memorial, and it was described asd@mreement 22 criticisms of the witness evidence which,duse it was
23 made at Wunrog, 7th March 1935". 23 only 26 witnesses and because it was prepasine
24 Obviously the SPLM/A and the Ngok donibw what 24 extent under the time pressures of this casgdn't
25 the provenance of the meeting was or thewaep but 25 fully capture -- we would have liked to fuigpture
Page 69 Page 71
11:08 1 it's somewhat peculiar that the Governmentd have | 11:11 1 all the Ngok Dinka villages that one coue couldn't
2 submitted it twice, describing it in a diffatevay. 2 do that in the time allowed. So we also ranmitted,
3 Be that as it may, the map shows nothirayethe 3 for the Tribunal's assistance, a community.map
4 territory of the Ngok Dinka that has any vdoethese 4 The Government has scoffed at this, botroanity
5 proceedings. 5 mapping is a recognised and sophisticated snafan
6 First, it concerned disputes between dtiters: 6 trying, in a scientific manner, to identify ere it is
7 the Malwal, the Rizeigat and the Homr. Itrdid 7 that people live.
8 involve discussions with the Ngok in the siagtt. 8 One can criticise the methodology of thige can
9 Therefore, whoever it was -- and, as the Gowent 9 question the way that it was conducted; tifait's
10 says, they have no idea who drew it -- whoiweas 10 enough, that's litigation. One should exantis
11 didn't have information from or, so far as tecord 11 evidence like the other evidence in the eath care
12 indicates, about the Ngok that has the dgjht 12 and discretion, and try to assess wherstitager
13 veracity. 13 and where it's weaker; we don't disputeithtite
14 Second, it is completely obvious fromitep -- and 14 slightest. What one can't do, though, isgisniss
15 Professor Crawford at the end of the daydroudnd 15 it. One has to look at it and try to undemdtwhat it
16 didn't really try to deny that -- that it s 16 shows.
17 dry-season grazing areas. The reason youm ikishows 17 What this shows, | would suggest, isr pewerful
18 dry-season grazing areas is, when you loitkiahas 18 picture of Ngok Dinka villages scattered tigloout the
19 the Homr substantially down in the southatTh 19 area that the community mapping group wass @bbtudy.
20 Cunnison tells us and all the environmentaleace 20 We are fortunate to have with us today
21 tells us, is where the Messiriya would comthe dry 21 Dr Peter Poole. Dr Poole is one of the wetiehding
22 season. 22 community mapping experts. He in fact, bdt
23 Therefore, to show, as that map didNipek in 23 prepared the world's first community mapefehs
24 a particular area of the south, basicalthansame 24 a recognised methodology and technique &paring
25 latitude as the Messiriya, is not at all g8ipg. 25 community maps. It is a technique that eeb
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developed to address exactly the evidgrimblem

that the Canadian Supreme Court and the Artegrican
Court identified in their judgments. It iethroblem

of: how do you determine where a people tbaiat have
written records, and who do not have the sirts
technological instruments for record-keephmg tve do,
where they live, where they lived in the palsi@w does
one do that?

What Dr Poole and numerous other expétti
sort around the world have done is to harmextern
technology with pre-modern knowledge of aaarlt
puts the members of a community, communitgpimey,
together with modern mapping techniquesctimemunity
mapping project, and attempts to identifpregisely
and carefully as possible where it is thappelive,
and where they describe their ancestors\aisghived.

Again, one can challenge how this is dtre
Government is free to cross-examine Dr PoBldt. it
provides a way to respond to the Governmeritisisms
of the witness testimony.

Unfortunately Dr Poole, given the exiges®f this
arbitration process, didn't have time to dgée same
period that he might ordinarily have donene@ight
ordinarily spend a year to study an areathrearters
of the size of Belgium. He nonetheless vides t@
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conscience that my statement will be goetance
with my sincere belief.
Presentation by DR POOLE
THE WITNESS: On the slide you are going to sestdipics

that I'm going to address one by one ovendxt
10 minutes or so. I'm going to spend a lititere
time on community mapping, that's item 2, nsea
there's quite a lot of unfamiliarity with énd
there are people doing it in different ways in
different places. So I'm going to take d¢are
describe the methodology that myself and aligagues
developed in the early 90s.

My academic background: the last itemetltmesn't
have a date on it. | actually got the PhD980, and
| spent the preceding six or seven yearseaditector
of national parks planning for the Canadiactid.
During that time | spent pretty well six masbf every
year visiting Inuit in their communities, abene,
Gwitchen and other peoples of the Canadiaticir
talking about conservation, talking abouirttssues.
In fact | wrote my thesis on relationshipsasen
indigenous peoples and conservation, goodadd

After that | spent the rest of the 1980sking on
a series of projects, again with indigencmpfes, not
just in Canada but then throughout CentrdlSouth
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spend a significant period of time in tbgion, with
a significant number of Ngok Dinka people, eihat
recording permanent villages and other sitastwwould
be of assistance to the Tribunal.
All told he came up, in a study area wittadius
of some 40 miles, with 150 permanent settlesjen
56 burial sites, 74 grazing sites, 35 cultorasites,
45 community meeting and court locations, Bhdacred
sites.
Again, the Government can cross-examimegnd
challenge those various points, but it islzstantial
and more detailed picture than the witnestsnteny
itself was able to present. That's not ssimy: we
could only put in 26 witness statements; he able to
draw on a much broader range of material.
The Government has challenged both ttieen
concept of community mapping, but also thg that
Dr Poole conducted that particular studye st
person in the world to answer that is, Dri@edo
I would now like to invite to address youhahk you.
(11.16 am)
DR PETER POOLE (called)
THE CHAIRMAN: | welcome Dr Poole. Please rehd t
affirmation.
THE WITNESS: | solemnly declare upon my honaa a
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American. Towards the end of that de¢alolg a series
of chances, was asked to conduct an experiméms
Arctic with a new form of search-and-rescueicks
which had been invented by a Canadian company.

I had just heard about GPS from one ofdélsearch
scientists. So | managed to get hold of drikeo
first civilian GPS units that were becomingitable.
And | spent a year or so in the communityarfighirtung
in Baffin Island with the Hunters and Trappers
Association, who'd set up their own seardivascue
system, and they did very well.

The whole complex we were dealing witls wa
a Russian-American rescue satellite, resmaeegdures
in Canada, and the GPS itself, radio comnatiies, and
so forth. And within a year they had devebbp very
efficient methodology for doing community-bdsearch
and rescue, which cost about 100th of theafos
airborne search and rescue in the Arctibatttime.

So about a year or so later the pricednapped
from 30,000 to less than 1,000 and | wagedvio work
with the Ye'kuana people of the Cunucununtaén
Venezuelan Amazon. | wasn't sure what it asmit, but
| went down and said "So, what's the plan?"

They said, "We're going to unilateralgnthrcate
our territory, and then the Government wakspaying

Page 76

21 (Pages 73 to 76)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 5 Wednesday, 22nd April 2009
11:20 1 attention to us and we will negotiate vifitam®. It 11:23 1 that is communities mobilising to gathroimation
2 was guite a smart move because there waswiola 2 from elders, other authorities and from tha@renment
3 indigenous peoples in Venezuela at the tiB@] said, 3 and to compile themselves, to compile mapshviepict
4 "Well, what do you want me to do?" And theids 4 their forms of resource use and enable thesedabon
5 "Well, we want you to make the white man's pimgrause 5 an equal footing with outside interests or petimg
6 if we make our map the Government won't pay an 6 interests.
7 attention to it". 7 These are not all -- originally a lot diiat we
8 So | had one of these new units with nuklasaid, 8 call tenure mapping was about land claimsabuhese
9 "Look, | can teach you to make your own whiign's 9 methodologies became more varied and commoafitey
10 map". They said, "Well, let's do the demioca 10 started to address other issues.
11 first", so we did that and mapped that, éed they 11 Like, for example, last year in the Deratic
12 took the GPS and | spent about three weaksrig 12 Republic of Congo, the Rainforest Foundafiiom London
13 a group of about 12 Ye'kuana who didn't leawe 13 coordinated a very large project involvingrenthan 100
14 concepts of north/south, our familiar consegft 14 communities to do mapping of their resouraesd, the
15 orientation, and within that period they wiedéy 15 express purpose of this project was to pdestre
16 conversant with using a GPS unit. 16 Congo Government to change the laws andigslic
17 | had made them a huge map of theittoeyrivhich 17 regarding forestry in order to accommodatégenous
18 | had stripped off all the names, everyttérgept the 18 interests and community possibilities fomdatheir
19 rivers, and the rivers are people's way is-their 19 own forestry.
20 latitude and longitude, the rivers. Solaythad was 20 | just made a short list here of the fmain
21 a big, blank, no-name map with latitude amdjitude 21 characteristics that spring to mind.
22 and the rivers on it, and | left them withttfor 22 We always did the training within the coomity, and
23 a year, and when | came back they had théewhap 23 what was interesting about the training @ede that
24 covered with their names, their resources. 24 that process, which would take anything ftam to
25 This was basically a method that mysaif my 25 three or four weeks, started a process lefotedn
Page 77 Page 79
11:21 1 colleagues worked on over the next fewsyemd we 11:25 1 within the communities that we were pag#iimough as
2 worked on about -- well, | was involved in abten 2 we did the training. That in itself generagelot
3 projects in Venezuela, Colombia, Guyana anch&uon. 3 more interest.
4 The last project in Surinam, which | thimés 4 They were saying such things as, "Loadl, ithfor
5 finished in 2001, was very successful insonthehthe 5 our land claim, but when we've done it we staint
6 NGO that | was working with, the Forest Pesple 6 doing forestry or we can start doing watefishreries
7 Programme in England, successfully took tho 7 management". A lot of them have done théadh
8 Inter-American Court human rights tribunal. 8 because they owned the map, they had theitapghey
9 After about five years of back and fodttring 9 didn't rely on somebody else outside to mhakenap for
10 which | had to go to the Tribunal myself wiitle two 10 them.
11 maps | had made of Saramaka territory, or lael made, 11 Even if they did -- some of them do r@lyme and
12 they were successful. They got a judgmetitair 12 still ask me to help out with the computelesdf
13 favour about two years ago. 13 things, but they control the content. Euvene
14 During the 1990s community mapping gobglised, 14 | change something, | send it back to thémould say
15 and | was glad to see that a lot of peoptelier 15 over the years that of all the groups I'aéned or
16 countries were sort of getting the samedafort 16 worked with, 80% now have their own littlahey are
17 technology and putting it to the same sottsafs that 17 in complete control of the whole mapping pss; from
18 we were. It was very encouraging. 18 gathering the data to printing the final map.
19 There's a list of projects on the boatdch 19 So these are the four major attributes.
20 I won't go into detail now because it withgly take 20 The information comes more or less exalsfrom
21 too long, but | think you could say that etleough in 21 community informants.
22 each of these cases, and other cases, ttiegbol 22 We localised the technology as much asiple.
23 legal situation differed from country to ctynas 23 Sometimes there are choices betweemgraci huge
24 well as the propensity or readiness of thegonent to 24 sheets versus digitising, which requiregyiising
25 recognise land rights, they all had a comtheme, and 25 table and lot of money, so we do tracingacing is
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11:26 1 just as accurate as digitising becauseay®still 11:30 1 12 young men -- well, medium-sized memesgoung, some
2 following a line with a modem or a pencil. 2 older -- and we started off with the GPS uaitd
3 Finally, community ownership: they own thap, and 3 within about three or four days -- some ofriteready
4 that makes a tremendous amount of differemtieet way 4 had used a GPS unit and after | sort of cliecke
5 they use it and the confidence with which ths it. 5 everybody's sort of way they approached ittaadvay
6 So coming to the Abyei mapping projeciGasy has 6 used it, it was very clear to me that theyengming to
7 just mentioned, he has mentioned the genarpbpes of 7 move quite fast.
8 the project. 8 So on the third or fourth day we wentamibne of
9 I should point out that my remit on thigsito 9 our first exercises, which entailed drivingtjao or
10 collaborate with International Mapping, wheregoing 10 30 kilometres down the road from Agok to Abpad
11 to produce the maps, the community maps lhiftea 11 maybe now and then | would stop and say,&Eejoint
12 other maps related to the project. My rewais not to 12 here", and there was an appropriate legentaly we'd
13 frame the mapping process so it led towaltutsuadary 13 already worked on the legend, and we singagnded
14 of any kind; it was simply to direct the traés 14 a dozen points.
15 towards collecting evidence of presence hawihg that 15 When we went back | asked them to plaose points
16 presence go back to 1905. That was my remit. 16 on the topographic base map, which had dgtiaind
17 There are two more points here whictousdhpoint 17 longitude lines on it, and they did that el
18 out. In this methodology that we use, ebeugh you 18 discovered that the road between Agok anctiAlugis in
19 can localise GPS -- it's a perfectly obviand simple 19 fact, as depicted on the map, inaccurateplip u
20 thing to do -- you can't necessarily localiseother 20 9 kilometres in one case. So the line ofs@e that
21 bits, the computer and the printer, espscialplaces 21 the trainees plotted went this way and tlae meent
22 like humid tropics. 22 that way (indicates).
23 So the community mapping process evalveda kind 23 So that told us something about the acgunf that
24 of complementary form of organisation in maigces 24 map, and it became another factor which wiettnéake
25 where the community teams would actuallyhgeones 25 into account in: how can we plan field trgsen we are
Page 81 Page 83
11:28 1 going out and getting the information egwbrding it 11:31 1 not absolutely sure that we can get flumpoint to
2 on logbooks, and then a community association 2 that point without having to go around?
3 a support NGO, or me, would take that inforamaaind 3 So that was another delaying factor théiged us
4 just put it on the final map. All we did was 4 to think: well, maybe we should concentrate@maller
5 regularise it and digitise it, really. Buetactual 5 area that we know we can cover, or we fediident we
6 collection, the design of the legend, wasvittin the 6 can cover, without assuming that we can gg lon
7 community. 7 distances and assume that the roads as shotlie map
8 Coming to this project specifically, thest step 8 would be there.
9 always is to look for the best source map,feord that 9 So along with that field training and slagm
10 source map we will derive whatever we need as 10 training we went into logbooks. Now, theldogk is the
11 a background upon which the trainees wilt@ldeir 11 key. In the logbook the trainee will regidtee
12 information. 12 number, the date, the names and the peopiatof
13 It was not easy here because the satieflages of 13 group. We had 12 people divided into theaerts, 1, 2,
14 the area tend to be rather low scale or e 14 3.
15 expensive. | think we calculated it wouldtamore 15 So each page of the logbook had: teanp2,
16 than 100,000 if we were to get high-resotutinagery 16 from here going to there, and then there was
17 of the whole area. 17 an observation number, with its latitude Emdjitude,
18 The other option was a medium-scale 250,000, 18 the legend symbol, the number of the phopdgoa
19 from that area made by the United Nationsea8diiss 19 photographs that were taken and some comments
20 agency. So International Mapping productzpagraphic 20 So every single observation that the rnimgpi@ams
21 map and we brought satellite images anywd#yarevent 21 made is traceable. It can be checked byagiytvho
22 that they might prove useful. 22 takes a GPS unit and keys in those coordinaeill
23 So I'm now going to go through the ofoer items 23 take him to that point. So in that sensenapping
24 on the slide there, the methodology. 24 process was quite transparent.
25 The first step was to train the mappdisere were 25 The community meetings had been arrafayags, and
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11:33 1 there were nine of them, each one wital@&rs who had | 11:36 1 radius from Abyei.
2 been invited on the basis of previous involeehin the 2 As my colleague has already pointed betJist of
3 case or the fact that they were local autiesrivho 3 settlements, which | would say, from all thepping
4 had something to contribute. 4 projects I've done, this is pretty good.
5 During those meetings the trainees andliBiang, 5 The first one or the second and third laaeer did
6 who was sort of the lead trainee, had aHgst had 6 took people a year, a solid year, and theyeaagprwith
7 been drawn from various sources, a sort okiwgrist 7 4,000 observations, but that's never beenledusnce
8 of potential sites in that area, in that afeef, and 8 in my experience. Some of the people whoaensunity
9 simply went through them. 9 mapping come back with like 20 observationsAfrica
10 This sort of generated a discussion wiaisted 10 and Bolivia I've seen examples where the iddtarly
11 anything from five to six or seven hours, #évis 11 skimpy.
12 a long, thorough discussion. You couldttedre was 12 Now, on that kind of continuum | would/ghis is
13 a tremendous amount of interest and resporthe 13 in the upper half, quite good, and | havestheng
14 points that were made: no, it's not herethire, 14 impression that if we hadn't had the problefreccess
15 and: it should be there, and so forth. 15 and mobility that a lot more sites would haeen
16 So by the end of the community meetindhae 16 recorded; but that is speculation, of course.
17 a pretty good idea where the sites werenibaded 17 Finally we come to the map. One of thesee
18 visiting, and at the end of the meeting ttmef®ur 18 already gone over. The second one was thliycof
19 elders came forward or were selected to apaagnthe 19 the data.
20 mappers. 20 Now, my point of comparison for this ther
21 So what happened next was the mapperstavirat 21 projects that I've worked on, and a veryrgiro
22 area, and in each case they made two viSite was 22 indicator is how disciplined the mappersiarfling
23 a sort of reconnaissance visit to find owt ho 23 out their logbooks. The whole thing haseddrused
24 accessible the sites were; because the elolaidn't 24 on the record, which has to be transparahhas to be
25 put them on a map because we weren't surthevtibe 25 something that they can come back to latespmebody
Page 85 Page 87
11:34 1 map was accurate, so they said, "Wellyvikeake you | 11:38 1 else can inspect if they wish.
2 there by this road and that road". 2 So in that sense | looked really hardhattay the
3 So they took us there, and | would sayithenost 3 people filled out their logbooks, the thineyt put
4 cases the sites that were registered in gimtiks 4 in, the diligence and the care, and in thepeet
5 were sites that had already been talked aiyout 5 | thought that they were very good, | woulg.sa
6 discussed. There were only a few cases vdoeneone 6 The methodology -- they didn't reallyhistis one
7 said, "Oh, there is also a grave", or thers wa 7 of the first times that I'd used camerastainees
8 a village that we missed. But by and largeeiders' 8 had used cameras, and we set the camerasgtlaw
9 meetings covered pretty well a large proportibthe 9 resolution so that the whole -- | thought, TWeou're
10 data that was eventually mapped, so in traesthey 10 not going to take more than 2,000 photogragiaseach
11 were very, very useful. 11 camera was set at a resolution where thdy get
12 | think the next slide refers back to deeision, 12 2,000 photographs without having to changedibk or
13 based partly on the fact that we couldn'eddpipon 13 anything else like that, which made it eelasier to
14 the maps being reliable, based on the fatitth 14 record the photographs because it went fioerto@
15 wasn't possible to say, "All these pointsrei¢alked 15 several hundred.
16 about are here, here and here" -- it's eathei 16 | think that the contribution of the efslavas
17 Amazon, you're always on a river, but in tase it 17 really interesting. It came in two batch€sie was in
18 was completely the opposite in terms of acces 18 the meetings, which were extraordinarilyliiy¢hey
19 Then there were problems of visibilityhe burning 19 were lively, but at the same time peopletiet to
20 hadn't taken place in some areas where wax®agit to 20 each other, and that was always interesting.
21 have taken [place], so there was not goaddiltsg, 21 The other one was that during the ttigdfithere
22 and there were the problems of the roadsijtbes 22 was a continual conversation going on abdnatt w
23 being flooded and not passable. 23 happened here, what used to happen th&seety
24 So all of these factors combined ledhéodecision 24 much like the conversations | alluded toiearbne
25 to concentrate on a limited area of 40 kiloes 25 would be in one place for a while and peoglald start
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11:40 1 talking about all the kinds of things threyuld like to 11:43 1 and the time for gathering the databésn up to
2 do with their territory if they could. Thisppened in 2 a year, in the Ye'kuana case, but it couldsbghort
3 the vehicles. If you spend all day in a vihic 3 as three months.
4 there's a lot of information flying back aradth. 4 The time after that for the compilation of
5 So that convinced me that the people witbm we 5 a provisional final map, going back to the ommity so
6 were travelling had a deep knowledge and faritif 6 they can review it and make sure it's exaetigt they
7 with their landscape, not just their persenflom 7 want, and then the final printing, you coulidl about
8 their lives, but from their ancestors' livesl avhat 8 a couple of months, simply because of thelpnab of
9 their fathers had told them. 9 getting big packages back to remote places, &ad
10 As | said, | thought that the team didyweell. 10 forth.
11 It was a great advantage that some of theaksp 11 So | think six months is a good periad,ib
12 English, or most of them spoke English, archad the 12 wouldn't be six months of continual activity.
13 languages split between the teams, so tileésmwho 13 Q. You say in page 7 of your report:
14 spoke Arabic only, or Arabic Dinka but noiglish, were 14 "...  would ordinarily expect a projettthis
15 not disadvantaged in any way. 15 type to require at least a year of work."
16 I think the results are consistent. ety 16 What you've said in effect confirms tiet's what
17 satisfied with the results. | am, in facrsised 17 your expectation was.
18 because, given the obstacles that were atirfgous in 18 A. Yes, that was before | got on the plane.
19 terms of access and bad base maps and Isol foes 19 Q. Right. What was the total period of timerirthe
20 not optimistic, and having seen the reshls they 20 beginning of training to the completion af tieport?
21 achieved, | think they were excellent. 21 A. The completion of the report? Well, it startn
22 Thank you. 22 November --
23 THE CHAIRMAN: | thank you. 23 Q. The report is dated February.
24 Questions from the part of the Governfment 24 A. Yes, so it would be four months.
25 PROFESSOR CRAWFORD: Thank you, sir. 25 Q. Thank you.
Page 89 Page 91
11:42 1 (11.42 am) 11:45 1 Did you instruct the team to enquivewd any sites
2 Cross-examination by PROFESSOR CRAWFORD 2 or locations other than those of the Ngok Bk
3 Q. Dr Poole, we met informally yesterday; | nawaduce 3 A. No.
4 myself formally. My name is James Crawford aam 4 Q. You're aware, of course, that the contexthicivyou
5 counsel for the Government in this mattenave a few 5 were asked to produce this report is of a viaggrous,
6 guestions to ask you. 6 we should say, litigation between the SPLMM ¢he
7 What's your extent of previous experienfcie 7 Government?
8 Sudan? 8 A. Yes.
9 A. | haven't been to the Sudan before. 9 Q. And you're aware that the Ngok are deeplyliraein
10 Q. How significant is your method in terms ofiy&nowing 10 that litigation?
11 the place you are working in? 11 A. Mm-hm.
12 A. Ithasn't proved an obstacle because prettyal the 12 Q. Did the 12 Ngok members of your enquiry teataad to
13 places in which | have done community mappirjects 13 gain from the outcome of your report?
14 are places that | haven't been to before. 14 A. | --1don'tknow. |don'tknow. | had nethought
15 Q. How long would a community mapping exercés &s 15 about them gaining.
16 a matter of desirability? 16 Q. Do you know if any of them are witnessedis tase?
17 A. It's a bit like saying, "How long is a pieakstring?" 17 A. I don'tthink so. I'm not sure. | don'tibek they
18 | know that's not perhaps a very good ansBet.my 18 are.
19 estimate that | was asked to give before egrout to 19 Q. The mapping team coordinator is Kwol Biong?
20 the Sudan and getting a sense of how laggarda was 20 A. Yes.
21 and not having too many ideas about how raackss 21 Q. Is he awitness in this case?
22 there was, | said a year, it could take wpyear for 22 A. |l don't think so, because | got an email fiam
23 an area that size. 23 yesterday.
24 | would say that the average time faning for 24 Q. On the assumption that one way or anothévichal
25 the projects I've done is about three taveevieeks, 25 members of the team may have felt that tlaely h
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11:46 1 something to gain from the process, whedsuares did 11:50 1 meetings, and | assume that this was bite them.
2 you take to safeguard against, say, uncorsties? 2 | wasn't on all trips; we had three cars @nrtiad.
3 A. | wouldn't know how to deal with unconsciouad) but 3 So my assumption is that they came togitaise
4 | did impress upon them that they -- their kvand 4 site, the elders said, "This is the grave' sied
5 their results were transparent, and openadbtectge by 5 they took a photograph of it.
6 anybody with a GPS unit and an interest ipeotng 6 Q. How many burial sites purporting to be frorowenrd 1905
7 the results. That's the way it was set upth8y 7 did you find in Abyei Town?
8 were aware of that. 8 A. They didn't do mapping in Abyei Town as fal &saow,
9 Q. Who prepared the questionnaires that werel@ske 9 unless they did some after | left.
10 A. The -- my legal colleagues on the case. 10 Q. You referred to the study area. How farmditl the
11 Q. Did you approve them? 11 study area extend?
12 A. | approved of them, yes. 12 A. 40 kilometres, roughly 40 kilometres.
13 Q. No, that wasn't my question. I'm not askitngther you 13 Q. Sointerms of the northwards coordinate twizes that?
14 approved of them, because my understandihgtisou 14 A. Il just have to check.
15 don't take responsibility for the contenttef 15 Q. Can I representto you it was 10°7' north?
16 material as distinct from the orderly methodhich 16 A. Okay, | can't read it, it's too small, so --
17 the material is gathered. Is that correct? 17 Q. I've been having the same problem.
18 A. Yes. 18 A. Okay. This is -- you're looking at the conmity
19 Q. Sol am not asking whether you approvedefti'm 19 mapping map here? Is that the line alongape
20 asking whether you approved them? 20 1007
21 A. Well, I didn't -- | wasn't asked to approtern. 21 Q. They way we achieved 10°7' north was to 48kmniles
22 Q. No. So the answer is "no"? 22 north of Abyei in a direct northwards line --
23 A. Yes. 23 A. 40 kilometres, sorry.
24 Q. What were the procedures for independentrgispmn of 24 Q. 40 kilometres. I'm sorry, are we miles dorkietres?
25 the mapping teams when they were in the &alghging 25 A. I'm going to go back to my slide on that one.
Page 93 Page 95
11:48 1 in their activities? 11:51 1 Q. By all means. We understood that it widessm
2 A. There wasn't an independent supervisor. 2 A. Okay, I'm so used to see kilometres.
3 Q. Can | take you to the burial sites. I'd likdook at 3 Q. So | think counsel accepts that we're talkipgut
4 a picture which is figure 21 of your reporhieh we 4 miles.
5 will put on the screen, just before page 2thef 5 A. Okay.
6 report. The caption is "Grave of Deng Akonon, 6 Q. So the 10°7' was what we achieved by takingifs
7 Taj Alei". 7 from Abyei Town.
8 You say that -- sorry, it's figure 21,tjbefore 8 A. Mm-hm.
9 page 25 of your report. 9 Q. What's the northernmost point that the mapgam
10 A. Taj Alei, okay, yes. 10 plotted on the map?
11 Q. The bottom figure on that page. 11 MR BORN: Professor Crawford, if | could justdmupt
12 A, Mm-hm. 12 for a moment, we've taken the liberty ofipgtthe
13 Q. How do you know that that grave dates fro@629 13 map up so that perhaps you can read iteabitt
14 A. That -- the -- when the mapping team werthénfield, 14 more closely.
15 they were there with elders, and the eldenddvhave 15 PROFESSOR CRAWFORD: That's fine, thank you.
16 said, "That is the grave site”, and evendbesn't 16 What's the northernmost point that thppimey team
17 look like a grave site, that for the mappess the 17 reached within the study area?
18 authority upon which they were resting. 18 A. The name of it?
19 Q. So the mapping team simply worked on theshthst they 19 Q. Well, the coordinates will do; the name wdogd
20 were told that that was a grave site? 20 helpful.
21 A. Yes. |imagine that that grave site wasstilgiect of 21 A. Ican't read the coordinates.
22 the -- a community meeting, the relevant comity 22 Q. I'msorry. We regarded it as Raantilraang¢hvive put
23 meeting for whichever chiefdom it is in, ahdt came 23 at 10°3' north.
24 up in discussion. There was a whole ligirafre sites 24 A. Okay.
25 to be discussed with the elders, during lifers 25 Q. You're happy with that?
Page 94 Page 96

26 (Pages 93 to 96)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 5 Wednesday, 22nd April 2009
11:52 1 A Yes. 11:56 1 southwestern Kordofan and the northerrr BeGhazal.
2 Q. The SPLM/A at paragraph 51 of the rejoindatest 2 The peoples of those regions, includirg th
3 "... the community mapping project, shgp@emanent 3 Ngok Dinka, were in effect sovereign. The
4 Ngok Dinka villages were located throughoet Bahr 4 Anglo-Egyptian colonial administration, whikhd just
5 region extending north to ... latitude 1098%th, 5 been proclaimed in Khartoum, was only verydgedly
6 both in 1905 and for decades thereafter." 6 widening the area it claimed to control, ameat t
7 There are two different issues here. iOtige 7 nominal control did not include actual "govesmt” in
8 Bahr region. But I'm interested in the aspéthat 8 any sense that we would understand the wdial/to
9 statement that says "extending north totitutke 9 While the beginnings of administration t&nseen
10 10°35' north". Do you accept the accuradhef 10 in a few towns along the Nile north of Khartoand in
11 statement that you showed that the Ngok Diilleges 11 the central region, there was literally ngegoment
12 extended to 10°35' north in 19057 12 administration of any kind in southern Korttofind the
13 A. I'm sorry, who made that statement? 13 northern Bahr el Ghazal before the trandfé005.
14 Q. That was made by the SPLM/A in a commentaum yeport. 14 British officials in Khartoum had verytle or no
15 A. Ah. Iwasn'tinvolved in taking the mappimwject 15 idea of who the Ngok Dinka were, where theyeaytheir
16 that far north, so -- 16 population, the extent of their territorye thature of
17 Q. Let me just read the sentence again, daftieseo 17 their society, or the relations with theirgidours.
18 the area furthest north. Community mappigept, 18 A few points about the vast Bahr el Ghhaain
19 paragraph 51 of their rejoinder: 19 illustrate what | have just said. You wiétall that
20 "... the community mapping project, shgpesmanent 20 the Anglo-Egyptian Condominium was estabtisbely in
21 Ngok Dinka villages were located ... extegdiorth to 21 1898, and until 1902 there was not even e
22 ... latitude 10°35' north ... in 1905." 22 called Bahr el Ghazal. In fact, Bahr el Ghazmained
23 Do you accept that the community mappirgect 23 under marshal law until at least 1907.
24 shows that? 24 Only a few British administrators wereieal in the
25 A. Thatinformation may have been gathereditbuasn't 25 entire Southern Sudan, of which the Bahrtelzal was
Page 97 Page 99
11:54 1 included in the study area. That 10°3&ildrhave been 11:58 1 only a part, and until the 1920s, thdie was largely
2 outside the study area. 2 what was called loosely "pacification”. So,
3 Q. And the community mapping project, to whicatth 3 appropriately, most of the officers in South8udan in
4 sentence refers, is your community mappingept® 4 this period were soldiers rather than civiVaats.
5 A. Yes. 5 By 1905, the year that most concernshesStidan
6 MR CRAWFORD: Thank you, | have no further questio 6 Government was still notifying indigenous pespf its
7 THE CHAIRMAN: | thank you. No questions? | ttkayou 7 existence, and the province had not even begamised
8 very much, Dr Poole. 8 into districts with military and police post8s for
9 (11.54 am) 9 administration, in the sense of an actualacti
10 (The witness withdrew) 10 government involvement in the lives of losabples,
11 MR BORN: Thank you, Mr President. That tooktelbit 11 there was none at all. | repeat, there was n
12 longer than I'd anticipated, and I'm goingitmve 12 administration at all.
13 directly to Professor Daly, who will addressene of 13 Because Kordofan on the map is adjacetmet
14 the Condominium historical issues. Thank you 14 modern metropolitan area of Khartoum, peoptght think
15 THE CHAIRMAN: | thank you, and | call Profesddaly. 15 that it was more modern or advanced than the
16 (11.55am) 16 Bahr el Ghazal. This was not the case. #farditself
17 PROFESSOR MARTIN DALY (called) 17 was a vast region extending from the NilBaofur, and
18 THE WITNESS: | solemnly declare upon my honod a 18 from the Sahara to equatorial regions. & wa
19 conscience that my statement will be in atzace 19 established as a province only in 1900. Egi@ the
20 with my sincere belief. 20 provincial capital, had been destroyed duttireg
21 Presentation by PROFESSOR DALY 21 Mahdiyya, and was occupied by Anglo-Egypf@oes only
22 THE WITNESS: Perhaps the most salient poinetar in 22 in 1900/1901.
23 mind when considering the mountains of exidehat 23 Efforts at administering the province sviarrgely
24 both sides have produced is that in 190% thvais no 24 limited to the area around El Obeid, the euglof the
25 authority of any kind above the tribes theresein 25 original area of Kordofan, which was about
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12:00 1 500 kilometres from the Abyei area; antheomain 12:03 1 general was certainly true of the Abyeza\in
2 east-west route far to the north of the regfian 2 particular. There was no administration of kind
3 concerns us. 3 other than what the Ngok Dinka provided fartiselves.
4 Southern Kordofan, in particular, wasasetl and 4 The British had no interest in the Abyei Aned.898,
5 remote. During the rainy season it was almost 5 in 1905, or for that matter in 1920 or 193he
6 impassable by outsiders. More to the point, 6 British established no government post theweschool,
7 outsiders -- and here | mean the British et ha 7 no health clinic; indeed no presence atHilere was
8 reason to go there. The few officers who vetaioned 8 no economic development. The Ngok Dinka vefteon
9 in the province's capital, El Obeid, wereyfwtcupied 9 their own, the way they had always been.
10 there, and had no particular reason to gaptain to 10 As long as the colonial Government heardeports
11 the province's remote south. 11 of tribal fighting, the British stayed awayhe Abyei
12 Until long after 1905 there was no Bhitis 12 region was remote and inaccessible exceheidry
13 administrative process or presence of any ikin 13 season and, | emphasise again, simply afteceist.
14 southwestern Kordofan, the Abyei region.sTdears 14 The little the British did know of the i region
15 repeating: there was no British administeapivesence 15 in 1905 was based on what a few British effichad
16 of any kind. There were no posts, no saidien 16 seen while passing through for a few days fid Obeid
17 police, no representative of the Government. 17 to the Bahr el Ghazal.
18 It should have come as no surprise tdtheinal, 18 Because they had no interest in the negiey
19 therefore, that with no administration in theun 19 naturally have left very brief records ofitheief
20 Kordofan in 1905, and no administration i@ tlorthern 20 treks. There were in fact only three Britifficials
21 Bahr el Ghazal, there was simply no need for 21 who passed through before 1905. These #imeed to
22 a provincial boundary between the two. Wimaild such 22 see the Ngok paramount chief, whom they dalle
23 a boundary have accomplished? Since thes@awa 23 "Sultan Rob". Otherwise they saw only a fiayt of
24 colonial government in either place, thereawe 24 the huge Abyei Area. By the time of the 18@Bsfer
25 government services, there were no revemues t 25 most of the region remained entirely unexgdorThe
Page 101 Page 103
12.01 1 collected or divided, there were no scsgavices. 12:04 1 British had no idea of what was in thearhey had
2 There was, simply put, no point in delimiting 2 never visited. And the areas they had negéed
3 a boundary. 3 accounted for the vast majority of the teryito
4 For this reason, when British officer§anaway 4 It is worth remembering that the reasaritfese
5 El Obeid or Wau, or even more distant Khartotefer to 5 few British treks was simply to show the logabple
6 one province or another, to Kordofan or to the 6 that the British had arrived in the Sudarft@show
7 Bahr el Ghazal, their terms of reference weaigtie and 7 the flag", as it's often put. British offitdaon
8 uncertain. Instead the British were simphgtical, 8 treks knew nothing of the Ngok Dinka language
9 a hallmark of British imperialism all over therld, 9 customs, and there is no evidence they wegeested
10 dealing with local peoples from whichevertpos 10 in learning anything about them.
11 barracks was closest or most convenient Wieneed 11 It is very likely that the Ngok Dinka wdihave
12 arose. In this way a working boundary wageoed. 12 been afraid of British officers who did vithie
13 This is why no boundary is found in ti994 13 region. | refer now to some of the commémds have
14 Intelligence Office map of the Sudan whichithe 14 been made in the last two days. As thodesBri
15 1905 Gleichen handbook. This is also whysagno 15 officers travelled in sizeable groups witmed --
16 references to a provincial boundary in ttieiaf 16 often -- northern Sudanese or Arab soldard,on
17 Sudan Government gazettes, which is wheinitied 17 horseback, just as slave raiders had dotie ipast.
18 acts of the colonial regime were published. 18 In fact, the Anglo-Egyptian colonial neg was
19 There is nothing surprising or even uatiabout 19 known throughout the northern Sudan as theotsd
20 this lack of a definite boundary. The coédmegime 20 Turkiyya", referring to the era of the Turkgyptian
21 had very few officers, very few funds, argt@at deal 21 regime of the 19th century that had beentlor@wn in
22 of practical work to do. Lines on maps divigl 22 the nationalist revolution of the MahdiyyEhis was
23 internal regions of the vast country were@toncern. 23 the slang expression for the new regime,dbeond
24 Provincial boundaries simply did not matter. 24 Turkiyya" since, as far as the Sudanese emreerned,
25 What was true of Kordofan and the Bal@lehzal in 25 the British were just another foreign exgnitThey'd
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12:06 1 seen them before, like the Turko-Egyptfem® the 12:09 1 We have to bear in mind that thedestveere not
2 north, or the French and Belgians encroadnorg the 2 for the purpose of recording the location ileahtity
3 west and south. 3 of local inhabitants. The purpose of theseBeitish
4 The Ngok Dinka are likely to have beenaawned for 4 treks was nothing more than reconnaissanojish the
5 their and their community's safety in the preg of 5 flag, announcing the existence -- literallg th
6 European officers. And they had no reasamaicdy, 6 existence -- of the new regime in Khartourweak's
7 to trust them. 7 journey away.
8 Because the British administration was so 8 Because the documentary record is soysddgok
9 rudimentary and focused on practical issugerahan 9 witness testimony becomes important. Theildetd
10 with details, the 1905 transfer decision wlaearly 10 breadth of that testimony is, as | think yeiseen to
11 about people, not land. The stated purpbgeo 11 some extent this morning already, impressimenany
12 transfer was to place slave raiders andebplp they 12 cases the Ngok witness statements are thevidence
13 raided under one administration. No effaswnade to 13 we have on the issue of who inhabited theeAtgion
14 define the territory that this decision woundolve. 14 in 1905. In other words, for large partshef Abyei
15 There was no reason to define that territory. 15 Area before and in 1905 we have no contemypora
16 The covering letter transmitting to Cahe 16 documents, and no witness testimony from regbse.
17 material for the 1905 Governor-General's ntepo the 17 Indeed, for all the reasons | have aijread
18 Sudan was a typical summary of informatiomamy 18 discussed, this is simply not surprisingve®ithis
19 departmental and provincial reports. TheaBud 19 meagre record, the Ngok witness testimony is
20 Government, or the Anglo-Egyptian Condominiwas 20 particularly interesting and important to kigtorian
21 highly bureaucratic. This 178-page coveetetas no 21 of the region and the historian of the permdviding
22 doubt compiled in the usual way by Sir Relgina 22 evidence of Ngok land use well north of tler
23 Wingate's civilian and military staff offisgithen 23 systems of the Bahr and up into the gozerptriod
24 likely drafted by the private secretary &f Budan 24 around 1905.
25 Government, Lee Stack; whose career, inatlgntvas 25 Thank you.
Page 105 Page 107
12:07 1 the subject of my London PhD thesis. 12:11 1 THE CHAIRMAN: | thank you very much, Profes&aly.
2 The important point, however, is that ttoser 2 Questions on the part of the Government?
3 letter changed nothing. It merely noted thatNgok 3 (12.11 pm)
4 people would forthwith be under the authaooity 4 Cross-examination by MR CRAWFORD
5 Kordofan, as a people. 5 Q. Professor Daly, my name is James Crawford| ke
6 In that cover letter there was nothingutbo 6 asking you some questions.
7 a provincial boundary. Why would there befere was 7 You said -- and | hope | don't misquota yothat
8 still no reason for a provincial boundary.€efénis no 8 there was in effect no British administratafrine
9 evidence that Wingate or anyone on his stadfdny 9 Ngok Dinka under Sultan Rob at the periodchef t
10 idea of the extent of Sultan Rob's lands. 10 transfer?
11 Moreover, we know that by the time of titzasfer 11 A. Yes.
12 there still was confusion about the locatiod names 12 Q. In 1903 the Kordofan administration gave him
13 of the local rivers. We therefore still dat even 13 a second-class robe of honour?
14 know what was meant then by the Bahr el Azal, 14 A. Yes.
15 Wingate confesses as much in this very deter of 15 Q. Which he subsequently wore when he wentaapital
16 which so much has been made. 16 of Kordofan. Do you know that that is truenot?
17 The few British officers who trekked thgh the 17 A. | know that the second-class robe of honcas w
18 Abyei Area before 1905 saw only a fractiomhef region 18 bestowed. | did not know he wore it on assgjoent
19 that they passed on the route they had tealelt is 19 trip.
20 absurd to imply that the Ngok must have ladesent from 20 Q. ltisinfact recorded that he did. He wagaaently
21 the remaining areas. It is likewise unhistdrand 21 extremely versatile, | understand, and heswo
22 unreasonable to think that because a feusBiitek 22 second-class robe of honour when that wamppate,
23 notes do not mention the Ngok Dinka as ptésen 23 and nothing at all when that was in accordavith what
24 a certain area during a certain season thieyrmust 24 the Dinka would do.
25 not have used that land during another season 25 A. You are equating the two garments, | belieNe,
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12:12 1 | didn't know that. 12:14 1 to a particular page, and obviously if gou't
2 Q. Prior to the transfer in 1905 there had bedézaat 2 remember the page or deny that he says It,deehat
3 two complaints, one from the Twic and one fittbi Ngok, 3 later on.
4 about raiding from southern Kordofan Arabay'y@aware 4 MR BORN: Which publication are you referring to?
5 of that? 5 PROFESSOR CRAWFORD: Hill.
6 A. Yes. 6 MR BORN: What's the name of the book, so thataretry
7 Q. And that was the motivation for the transfer? 7 to look at it in the record while you're agkihe
8 A. That was the announced motivation, yes. 8 guestion?
9 Q. Isthere any reason to think that it wase't th 9 A. It's called -- shall I? -- Richard Hill, Egyjpt the
10 motivation? 10 Sudan, 1821-1881, published Oxford, | thir8§9.
11 A. I haven't found one. 11 MR BORN: Do you know the page number, ProfeBsdy?
12 Q. Sothe answer is: no? 12 A. Too many people are here to check! No, Itdon
13 A. The answer to what? 13 PROFESSOR CRAWFORD: He says that the Condominfum
14 Q. The answer to my question is: no. | saidhése any 14 basically took the Turko-Egyptian provincesrowhen
15 reason to think that wasn't the motivaticar®i you 15 the administration was established.
16 said -- 16 Perhaps we'll leave this. I'll comehtis in
17 A. I don't have any reason. 17 submission.
18 Q. You said in your statement that Kordofan established 18 A. If I might, the significance of this is thhie
19 as a province in 1900? 19 boundaries of Kordofan were never fixed, Wwaetinder
20 A. Yes. 20 the Turkiyya, or indeed late into the Condaom
21 Q. That's a province of the Condominium? 21 period, and certainly not during the Mahdjywaen
22 A. Right. 22 Kordofan ceased to exist as a province.
23 Q. Following the military victory. Of courséhiad been 23 Q. Inthe 1903 annual reports there's a stateabent the
24 a province under the Turkiyya since the 18&0that 24 boundaries of Kordofan?
25 right? 25 A. Mm-hm.
Page 109 Page 111
12:13 1 A. Yes. 12:16 1 Q. I'm sorry, can you say yes or no?
2 Q. My understanding, and you'll correct me if Wmong, is 2 A. Oh,I'm sorry, | didn't know it was a question
3 that when the Condominium Administration wsigblished 3 Q. Yes, itis a question. Everything | ask you i
4 they basically took the existing provincial 4 a question.
5 boundaries -- or the existing provinces, letpat 5 A. | was waiting for a change of tone of voice.
6 it -- let me rephrase that: they took thetéxds 6 Q. I'msorry, I'm an Australian and my tone oiceds
7 provinces as they were? 7 very flat. That's not a question!
8 A. No, | think that is wrong. They did, as yaegan to 8 A. Thenlwon'tanswer it! | don't have it ahba
9 correct yourself, take the existing namespok some 9 | can't tell you.
10 of the existing names from the previous pehitilyya 10 Q. But my question was this: is it the case tit@nnual
11 region. Kordofan is an example of that. 11 reports for Kordofan prior to 1905 made testeent
12 The name "Kordofan" extends at least baetbout 12 about provincial boundaries?
13 the 1820s, if not earlier, but originallyeetd only 13 A. Every year --
14 to the area around Jebel Kordofan, justecstiuth of 14 Q. The annual reports.
15 El Obeid, the capital. As the 19th centuggpessed 15 A. I don't know off-hand.
16 the term "Kordofan" expanded, as controhef t 16 Q. Thank you. You said that the British adntiaiers who
17 Turko-Egyptian regime from El Obeid expanded. 17 passed through couldn't communicate withatal
18 But as Hill, the recognised source orpigod, 18 people because they didn't know the language.
19 has stated in his classic book "Egypt inShdan" 19 A. Right.
20 there is still to this day no map from theKiyya, 20 Q. Isthat accurate?
21 from the 19th century, that shows provinb@indaries, 21 A. Yes, | said they didn't speak Dinka.
22 including provincial boundaries between Kdéadcand the 22 Q. That's true, you said they didn't speak Dirfka how
23 Bahr el Ghazal. 23 would they have communicated if they'd met?
24 Q. Hill also says -- and I'm sorry that in tlatext of 24 A, If they had met they would have communicaiteat, all,
25 this cross-examination I'm not in a positotake you 25 through interpreters.
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12:17 1 Q. Can | take you to Percival's route repbrt 12:20 1 Q. Yes, since one writes a lot, it's true.
2 December 1904. 2 Then we know from the 1904 annual regaat t
3 A. Yes. 3 Lieutenant Bayldon was told by Wingate to gd work
4 Q. Thisis at tab 31 of the common bundle. Hgéng 4 out the little-known rivers, the Bahr el Ardlhe Kiir,
5 about Sultan Rob, who he met at Burakol, e Sahere 5 the Lol; that comes from the annual reportlier Sudan
6 Sultan Rob is at present living". He makesesoemarks 6 of 1904, and he did in fact do that?
7 about the region. Then he says: 7 A, Mm-hm.
8 "There are no Dinkas west of Burakol asifa 8 Q. Sothere is some evidence, isn't there, ohaesn by
9 | could see, and Sultan Rob told me that there only 9 the British Government to discover the hydyglof the
10 Homr Arabs west of him. He told me the 10 rivers?
11 Bahr el Arab ..." 11 A. There was certainly an interest. | thinkvtorth
12 By which | think we agree that he mehstriver or 12 pointing out that the basin of the Bahr edlAwas the
13 part of the river to the north, not what veevrcall the 13 last, or certainly one of the last, of therisystems
14 Bahr el Arab? 14 in the Southern Sudan to be so opened upebBritish.
15 A. Yes. 15 I think we tend to telescope things becafisieeo
16 Q. "...is uninhabited, he told me, except fmrasional 16 concern over Abyei in this particular litigex, but
17 wandered [is what he says] parties of Arabs." 17 the Blue Nile had been completely openedezathe
18 A. I know the passage. 18 White Nile entirely opened as far as the dgarborder,
19 Q. "He knew Chak Chak, which he said was th¢ Ioénf 19 the Sobat, the Pibor, the Bahr el GhazalJtineo
20 natives to those he ruled.” 20 Wawu, other tributaries of the Bahr el Ghazal.
21 For someone who couldn't communicaté'sthair 21 So what really this was is a way of tidyup, if
22 bit of information? 22 you like, opening up through sudd clearameead the
23 A. As | say, there must have been some means of 23 last river systems.
24 translation. It's possible of course -- kikely 24 Q. Let's turn to the question of Ngok populatidvould
25 I think, in fact -- that Sultan Rob spoke stinng of 25 you agree with the estimate of 50,000 forpibyeulation
Page 113 Page 115
12:18 1 what we would call today Juba Arabic,sbe of 12:22 1 of the Ngok in 1905?
2 lingua franca of the borderlands, and cestaiome of 2 A. No.
3 the British officials' entourage would havelsgn 3 Q. How would you go about estimating that popoiet
4 Arabic. 4 A. | am not a demographer, | don't have a wdyavie only
5 Q. Inyour second report at page 3, fourth bpitént, 5 the historical sources. | have looked extegi
6 you say: 6 through the nine volumes of the 1955/56 Sudmsus --
7 "Southern Kordofan's complex hydrology whiitle 7 Q. Yes.
8 or no concern to the Sudan Government in 1905. 8 A. -- and taken to heart its findings. | havereason to
9 Do you agree with that still? 9 argue with them.
10 A. Yes. 10 The only way to go back and look at papah
11 Q. In The Empire on the Nile, which | have tg seand 11 statistics before that is to use very corapdid
12 this isn't a question -- | enjoyed very myahy say at 12 mathematical formulae to extrapolate backwiaigdu
13 page -- 13 like, from a census.
14 A. lwon't thank you, since it's not a question. 14 Q. You would expect --
15 Q. Atpage 135 -- | think we're having commexstsvell as 15 A. It's hard to do that, especially for someongained
16 questions. 16 in demography, because these involve epiddiseases,
17 MR BORN: On both sides. 17 migration, other factors, so | wouldn't abein
18 PROFESSOR CRAWFORD: Page 135, Empire on the yile 18 Q. You would expect that the population of thgol like
19 say: 19 other population groups in Kordofan, woulgiéa
20 "The first task of the Government in soeith was 20 increased after 19007
21 to extend and secure its river communicatlons 21 A. Yes.
22 You refer to a command by Kitchener takeeto 22 Q. Thank you. Can we turn to Wilkinson's ragjgort.
23 reconnoitre the Bahr el Ghazal and the Baleleel; 23 Here's a clean copy of it. (Handed)
24 you recall that? 24 A. Thank you.
25 A. I'msure | wrote it. 25 Q. Inyour first report at page 49, third pasgdr, you
Page 114 Page 116
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1223 1 say: 12:27 1 go back to some of these slides if necgésathe
2 "We are left then with the conclusion ttreg best 2 purposes of clarification.
3 documentary evidence so far located for ththam 3 | am very honoured to be here presentinges
4 boundary of the area of the nine Ngok Dinkiafdoms in 4 evidence. The last time | was here | beligas about
5 1905 remains, in the opinion of this historgad as of 5 eight or nine years ago, when | was showimgesof my
6 the date of the present report, Wilkinsoireiary of 6 MA students around the wonderful ICJ museumndtairs,
7 1902, which establishes a permanent Ngok peesen the 7 recommended for everybody if it's open.
8 Ragaba al-Zarga." 8 Some of my details are here, you can tteask at
9 That's what you say in your report? 9 your leisure, but | should state at the outsat] am
10 A. Yes. 10 not a Sudanese expert, nor would | ever putpde,
11 Q. Can you point me to the words in Wilkinsonigte 11 but | have been recognised as an expertooritins
12 report, his itinerary of 1902, which establis 12 of international boundaries and boundary tipres more
13 a permanent Ngok presence on the Ragabarga”Za 13 generally within the Middle East, particwairi the
14 A. Well, Wilkinson never uses a phrase like.that 14 Gulf and the Arabian peninsula. Obviouslykmgwledge
15 Q. So the answer is you can't? 15 tends to be best where Britain has had a bbsoime
16 A. | cannot point you to anything in the itingréhat 16 sort.
17 establishes -- where Wilkinson says thereblesah 17 | am going to begin by looking at soméhef
18 established a permanent Ngok presence on the 18 terminology that we might use in order t@btsh the
19 Ragaba ez Zarga. What I'm doing there istsanising my 19 boundaries' various degrees of health.
20 view of the meaning of Wilkinson's itinerary. 20 | was reminded of the way in which theeggament's
21 PROFESSOR CRAWFORD: Thank you, Professor Dahave no 21 expert, Mr MacDonald, stated at the timeheftransfer
22 further questions. 22 that the Bahr el Arab was fit for the purpgose
23 THE CHAIRMAN: | thank you. There are no questidrom 23 delimitation, ie hadn't yet been delimitegt, the
24 the part of the Tribunal. | thank you vernya, 24 feature was robust enough to be considered fo
25 Professor Daly. 25 delimitation.
Page 117 Page 119
12:25 1 THE WITNESS: Thank you. 12:28 1 | think | would have to say that | miake issue
2 MR BORN: Thank you, Professor Daly. 2 with that particular comment for the criticegion of
3 (12.25 pm) 3 the river along the borderlands, the indeteatei
4 (The witness withdrew) 4 borderlands, simply on the first hand becgluses was
5 MR BORN: | apologise for failing on this occasion 5 confusion as to its identification held at tighest
6 introduce Professor Daly. I'd mentioned hasyou 6 levels between the governors and the govegeoeral
7 will recall, yesterday in glowing terms. Irtk he 7 themselves, and that was during the dry seagon can
8 demonstrated his historical mastery of thiel fie 8 imagine that the picture would have been anlote
9 | am trying to manage my time judiciouahd will 9 complex during the wet season, as Tony Allgiides
10 therefore move directly to Mr Schofield, whalso will 10 would have attested yesterday.
11 not introduce. | introduced him in glowirgrhs 11 Yesterday Professor Crawford of Cambridg#ersity
12 yesterday and he will now address you. 12 made the point that state boundaries arerdbgvgtate
13 THE CHAIRMAN: Please, Mr Schofield. 13 actions, drawing our attention and reinfaydime
14 (12.26 pm) 14 centrality of the state in establishing baries,
15 MR RICHARD SCHOFIELD (called) 15 whether they be international or internal.
16 THE CHAIRMAN: Could you read the affirmationfiront of 16 Now, this may seem like a geographengryo talk
17 you, please. 17 to lawyers, and | suppose it is in many whyswhat
18 THE WITNESS: Certainly. | solemnly declare upoyn 18 | say here is back to basics: what is a baynand
19 honour and conscience that my statemenbwiih 19 when is it delimited?
20 accordance with my sincere belief. 20 Well, | am going to take a functionalidigion of
21 Presentation by MR SCHOFIELD 21 a boundary which may be applicable at eitter
22 THE WITNESS: ['ve got around ten minutes tolgough 22 international or the provincial level. kse
23 quite a few slides here and to make one @pwints. 23 provided by the leading geographer to havitenrabout
24 What | would ask is that anyone on the Trébduany 24 international boundaries, Victor Prescote ddys that
25 of the people surrounding me on either sigecould 25 itis:
Page 118 Page 120
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12:30 1 "... aline separating areas of déffeipolitical 12:32 1 references didn't constitute a centrahifef action
2 administration, authority or jurisdiction.” 2 by the Condominium government allocating ¢algsshing
3 Of course, if we are actually going td @bout 3 a boundary. Of course, as we'll find, theas actual
4 delimitation then we ought to look at the othe 4 confusion as to the course of the featureqsting to
5 recognised stages very briefly in a boundary's 5 represent the provincial boundary, in our impin- and
6 evolution. 6 my opinion -- rendering the territorial lintibth
7 Recognised by de Lapradelle in 1928 afida@ by 7 indeterminate and indefinite.
8 the American geographer Stephen Jones in 1194 are 8 A legacy of uncertainty. Again, in manany ways
9 three stages to this. Generally the stagdlafation 9 we can say that the Bavarian traveller Igisaallme,
10 allocates the territory in a line will in €ue be 10 his description in 1844 of an Ottoman bouperich
11 drawn. Note that it doesn't allocate a baoyds 11 contracted and retreated, and did so reguadr
12 such. 12 a period of years, as recorded in many Otioma
13 The second stage would be delimitatidrere the 13 salnameh -- not here, but elsewhere in then@in
14 line is established, and of course, as wevktiee line 14 world -- that was a fairly standard depictidn
15 has no width; it needs to be specified. maeation, 15 an Ottoman provincial boundary. Some wereerfionly
16 although there are many instances of confusioply 16 established than others, it must be saicgriépg
17 physical marks out that line on the groubelt's go 17 where you looked.
18 on. 18 But certainly by 1898 we had the defimtat the
19 Delimitation requires, | would purport labth 19 bottom. This mudiria was vaguely defined,rhay have
20 levels, inasmuch as the way | describeahigx@cutive 20 been described as enclosing the entiredistéter by
21 act determining a boundary line, geographic 21 the southern tributaries; very vague, anthdy
22 identification of the boundary line, the lineing the 22 a zonal implication.
23 point here, detailed description of the lmrabf 23 Uncertainty continued to rein into th@®Q9. Abyei
24 a boundary line, ideally to the degree theain be 24 had not been defined, numerous Condominidicial$, as
25 mapped, and a fourth stage will often bertakesurvey 25 we've heard very eloquently over the lastdews, had
Page 121 Page 123
1231 1 of the immediately surrounding borderlasmishat 12:34 1 referred to the Ngol/Ragaba ez Zargaes th
2 a delimited line can in fact be demarcated. 2 Bahr el Arab. The Government seems to havepaed
3 Now, we can say -- and | don't think areyeill 3 this designation, and that the following déls made
4 particularly challenge here -- that as of 18@%e had 4 such an admission: Wilkinson, Percival, Boigne
5 been no delimitation of a provincial boundafhere 5 | don't know if it's an anglicised or a French
6 had been no Sudan action establishing orrdetirg 6 O'Connell and Lloyd.
7 a boundary line. There had been no geographic 7 Whatever the reason, they did acknow!¢dae
8 identification of a boundary line and no deti 8 reality. The important thing is that the Gaoweent
9 description of the location of that boundang! No 9 appears to suggest that references by thernggeof
10 boundary line certainly was capable of beragpped and 10 Kordofan and Bahr el Ghazal, separate oneach of
11 demarcated. On to the next. 11 their administration reports to the Bahr elh\as
12 Now, if we haven't had delimitation,dejb back 12 a provincial boundary, were sufficient tcabtish
13 to that earlier stage of allocation and kbiisk 13 a boundary.
14 about the putative definition of a provincial 14 I would reckon, although | couldn't bealotely
15 territorial divide which appeared in the gyears of 15 sure, that provincial boundaries cannot liatenally
16 the 20th century. Remember, an allocatiesgibes 16 determined by provincial governors. Someraésed
17 a boundary zone or an area, or an area chvthe 17 executive action is probably needed. Even,thoth
18 boundary will be drawn. 18 Kordofan and Bahr el Ghazal governors weneamstrably
19 References to the Bahr el Arab were taitein 19 confused as to the location of the Bahr eb/at the
20 1905, and therefore | would say that anytifieation 20 time of transfer. So any putative boundargly, by
21 of the Bahr el Arab as the boundary musefloee have 21 extension, could only be indeterminate addfinite.
22 been indeterminate and indefinite. 22 Reflecting this uncertainty. | don't dée spend
23 The Bahr el Arab was referred to in alsty 23 too much time on it, other than to say: he the
24 minimal terms: three words, "Bahr el Arals', a 24 governor of the Bahr el Ghazal at the timeanisfer.
25 a boundary in provincial administrative réporThese 25 Unfortunately he would die in the Bahr el @aegion
Page 122 Page 124
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12:35 1 actually in May 1905. But again recountiercival's 12:39 1 the Arab, the Lol and the Kiir; again Kig

2 march in late 1904, he acknowledged that ifvenias in 2 distinguished differently and clearly from theab.

3 fact 50 miles south of the Bahr el Arab. 3 If we go on a few years later -- and l'ob n

4 James O'Connell. | know this was ackndgéel as 4 providing any context for this statement;atsthe

5 a mistake by Government the other day, onetwitiey 5 record -- it confirms a reality that was aéddo by

6 said was quickly corrected. Nonetheless, & tive 6 my colleague Martin Daly, where Wingate sayenen

7 Governor of Kordofan, the top dog if you liked he 7 1909 that much of the course is the Bahr abAs

8 located Hasoba on the Bahr el Arab, meaniad\Ntol or 8 still unexplored.

9 the Ragaba ez Zarga. 9 So if we come to a conclusion, clearly¢hgas no
10 Here are the words from the appropriepet: 10 delimited boundary between Kordofan and Bhl@hazal
11 "l at once proceeded to Hasoba on the 8akrab.” 11 provinces in 1905. | would say that bothKleedofan
12 Uncertainty: cartography. The point wast905 no 12 and Bahr el Ghazal Governors were confuséd e
13 Sudan Government map had determined, detiroite 13 location of the Bahr el Arab at the timerahsfer in
14 designated any provincial boundary. Thisheen 14 1905. If we were charitable we would say tha
15 established, but we'll have another lookatli904 15 governor-general himself was confused in late
16 War Office map. And the insert of courseéhéhe 16 January 1905; but perhaps later, as I'veeduo.

17 Bahr el Arab is running along the Ngol. 17 | still said still some uncertainty; perhégss
18 On to the next one. Uncertainty: Wingakais was 18 uncertainty, but uncertainty nonetheless.
19 noted in the Government's representationstbedast 19 Logically, therefore, any putative BahAgab
20 two days, that there was uncertainty in $@4lannual 20 boundary must have been indeterminate aredinmite.
21 report. | refer to some of the highlightedt®ns 21 There had been no central allocation, newed m
22 there, particularly the individual specificatin the 22 delimitation; while significant leading Comdimium
23 first paragraph of the quote as Bahr el Akdin,and 23 personnel didn't know where it was.
24 Lol are separate rivers. 24 There was uncertainty as to the extept@fincial
25 On to the next one, please. Therelsstihe 25 administration in the emerging territory'siefined
Page 125 Page 127

12:37 1 uncertainty, it must be said, in the 186B6ual report, 12:40 1 margins therefore.

2 which was dated January 1906. We were tdkengh -- 2 So | would say that Mr MacDonald's asearthat

3 very, very eloquently again -- by the Governtrewunsel 3 the Bahr el Arab's pre-transfer depictionhef tiver
4 elements of this report. | refer to pagesuii® 11 of 4 was fit for the purpose of boundary delimdatat the

5 the annual report for 1905. But if we loolpage 10, 5 time does not hold, other than perhaps iwétstern

6 the Bahr el Ghazal exploration, the last sa@esays: 6 reaches, west of the Kordofan/Bahr el Ghagaldylands

7 "Much of the course of these rivers i sti 7 themselves.

8 unknown ... and doubt still exists as to theaxrt 8 I'd leave it there, thank you.

9 names of the intricate waterways which intetrtds 9 THE CHAIRMAN: | thank you very much.

10 part of the Sudan." 10 Questions?
11 On the next page, of course page 11 ,wheheard 11 (12.41 pm)
12 about yesterday, we had a very full treatroéttte 12 Cross-examination by MR BUNDY
13 sudd clearing in the Bahr el Arab. It wa\avident 13 Q. Mr Schofield, | know we know each other vamsll, but
14 from this that Wingate, the governor-gendrati begun 14 for the record I'll introduce myself: RodnBundy,
15 to think about clearing up the question ehtifying 15 counsel for the Government of Sudan.
16 rivers in the Southern Sudan. That's bedreaded 16 You will probably be aware that | asked
17 yesterday. The point | would make is thdtivealy got 17 Professor Allan yesterday about your printanyclusion
18 so far in this process. 18 in your report at paragraph 2. You state:
19 If we look at the second paragraph oepkpof the 19 "Our primary conclusion is that in 1906re
20 report, there is still an indication that \Qéte is 20 existed no provincial boundary between BaBtezal
21 confused in January 1906, whereupon he repéabst 21 and Kordofan provinces."
22 the same phrase as was made in the previousla 22 Is it your opinion that Condominium oféits at
23 report, saying that the various waterwayee-asked 23 that time considered there was no provirmaindary?
24 Lieutenant Walsh to go back to penetrateaad 24 A. Well, there was certainly no provincial boand
25 possible along the various waterways knowallg as 25 delimitation. If there was a putative bouyda
Page 126 Page 128
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12:41 1 recognised -- or "inter-provincial limitiight be 12:44 1 Q. Andit's your view that that's not a dgsimm of

2 a better term -- recognised as separatinglsomthe 2 a provincial boundary?

3 two adjoining provinces, | don't think it cdlde 3 A. Not a defined one, no.

4 considered a definite boundary at all, sintyglgause of 4 Q. Ifthere was no provincial boundary in 1905,

5 the pertaining confusion over the feature dcatially 5 Mr Schofield, why was there a need for a fiemisom

6 constituted the boundary; as | say, one wivieht right 6 one province to another?

7 the way up to 1905. 7 A. It's been alluded to earlier today that a peogre

8 So in effect you could not be sure, whafarring 8 transferred from one province to another.

9 to the Bahr el Arab, which feature, for muéithe 9 Q. How could a people be transferred from ongipoe to
10 early part of the decade, was actually bexeyred 10 another if there was no distinguishment betvibe two
11 to. And as | say, that was in the dry season 11 provinces, if there was no provincial boug@ar
12 Q. You accept, though -- 12 A. Because the margins of the borderlands, dngebland
13 MR BORN: Please, if you could let the witnesisfi his 13 margins of the two provinces weren't adedydefined.
14 answer. 14 Q. If the Condominium's intention had beenxo fi
15 MR BUNDY: | have specific questions. My specifi 15 a provincial boundary on a line of latitude,you
16 question was: is it your opinion that Conddn 16 accept that that would have been a straigyhdial
17 officials took the view at that time thatréevas no 17 exercise that could have been done?

18 provincial boundary? He can answer, "Nad'd 18 A. It's beyond my competence to talk about livfes
19 think they took that position”, or, "Yes't'sl 19 longitude and latitude in a technical sense.
20 a simple question. 20 Q. I'mjust saying: if they had wished to fie thoundary
21 MR BORN: Ithink he was answering your question, 21 as a line of latitude, would it have beeatreély
22 Mr Bundy. 22 easy just to say "The boundary follows suwhsuch
23 A. Ithink | was trying to provide a contextdarthink 23 a latitude", if that had been their wish?
24 if you read through the report, and if yatidned to 24 A. If they'd gone for a very -- it's a hypotleti
25 what I've just said, | don't think | couldgisuch 25 question because they never decided to dlo tha
Page 129 Page 131
12:43 1 an easy "yes" or "no" [answer], simplydaese in my 12:45 1 Q. It's entirely hypothetical, | agree.

2 mind no boundary had been allocated, no boyridal 2 A. It's often commented, isn't it -- and | think

3 been delimited, no boundary had been noteat dthn 3 Stephen Jones, the famous American geographek the

4 running along a river in an administrationarep But 4 point -- that nomination of lines of latituded

5 that, to my mind, did not constitute a bougdar 5 longitude and nominations of rivers are a guarantee

6 definition. 6 of absenteeism in boundary drawing.

7 MR BUNDY: But do you accept in these administnati 7 Q. My question --

8 reports -- are you referring to the annuabregby 8 MR BORN: If you could let him answer the question

9 that? 9 MR BUNDY: I'm sorry, Mr Born. Mr President, |"asked
10 A. Yes, I'mreferring to the 1902/1903, obvigusl 10 a simple question.

11 Bahr el Ghazal, those independent -- 11 If it had been the intention -- I'm nayisg it

12 Q. The annual reports. Do you accept in thosea 12 was -- to draw a provincial boundary, anypraial

13 reports there is a section entitled "Province 13 boundary, along a line of latitude, could gimply

14 Boundaries"? 14 have been stated in reports or other offanauments?

15 A. laccept that. It's absolutely on the recpes. 15 A. Inmy opinion, no, because for a deliberatinuitation

16 Q. Do you accept that under those headingtiteern 16 along lines of latitude there would needeaéntral

17 boundary of Kordofan and the northern boundér 17 action sanctioning such a development. lildvaeed to

18 Bahr el Ghazal is stated as the Bahr el Arab? 18 be official.

19 A. Inindividual reports, yes. 19 Q. Are you aware of any boundaries in Sudanfdtiatv

20 Q. Thankyou. If there was no -- 20 lines of latitude?

21 A. No, it's not stated as a boundary. I'm stwry 21 A. I haven't looked much beyond this one, no.

22 interrupt again. It's under a headinguitder 22 Q. The references in the annual reports befa®8 tinder

23 a box, "Provincial Boundaries". 23 the heading "Province Boundary" refer to the

24 Q. And then it sets out a description? 24 Bahr el Arab. Would it be fair to consideatt

25 A. Yes. 25 Condominium officials were considering a rigs the
Page 130 Page 132
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12:47 1 province boundary, even if we accept ywaposition 12:51 1 area of cultivation, what the SPLM/A dité, as it did
2 that the location of the river was uncertain? 2 before the ABC experts -- and which is haadly
3 A. Obviously from the content, yes. 3 surprise -- is to try to use manageable aadtioal
4 Q. Professor Daly, in his second report, hagdaNingate 4 straight-line boundaries. It used some thetdy
5 "the only official who mattered". Do you agreith 5 exist, it extended some that already exist,ian
6 that? 6 relied on the evidence -- which I've demortetta
7 A. | subscribe -- | would subscribe to his exisert 7 | think in great detail -- as to why the Nddinka
8 inasmuch as he has written, as far as | kttenonly 8 territory extended up to latitude 10°35' north
9 biography of the individual; | know of no othe 9 That's not -- and | won't pretend it iprecise.
10 MR BUNDY: Thank you very much, Mr Schofield. 10 I'm not saying that there wasn't a Ngok Divikage
11 I have no further questions, Mr President 11 just to the north, or it didn't go quite ogttie north
12 THE CHAIRMAN: | thank you. 12 of that line. But in terms of putting forwaa claim
13 | thank you very much, Professor Mr SieHdf 13 in these proceedings, as was put forwardedfie ABC
14 (12.49 pm) 14 experts, that is a line that provides a fair
15 Submissions by MR BORN (continued) 15 representation of the extent of the Ngok Bink
16 MR BORN: Thank you, Mr President, and thank you, 16 territories in all directions. And the suggen that
17 Mr Schofield. 17 it was some sort of cartographically chaleshgrishmash
18 I've been working hard to manage my time 18 has no more substance than the accusatioinéhaBC
19 judiciously. I'm not sure | have succeededhly 19 experts' report was a scientific shambles.
20 well in that. 20 With that, Mr President, I'd like to thayou all
21 I only now in closing want to address imsee. 21 very much for your attention during this er@sition.
22 Professor Crawford referred to us not qustbaly as 22 Thank you.
23 he referred to the ABC experts; he didn'tteay our 23 THE CHAIRMAN: | thank you very much, Mr Born.
24 memorial was a scientific shambles; but desdiy we 24 I understand that there is a questiothermpart of
25 were cartographically challenged in how wequu 25 Judge Schwebel.
Page 133 Page 135
12:49 1 statement as to the delimitation of thgeh\rea in 12:52 1 (12.52 pm)
2 the event that the Tribunal were to go onaddtess 2 Questions from THE TRIBUNAL
3 the question under Article 2(c). I'd juselikery 3 JUDGE SCHWEBEL: Thank you, Mr President.
4 briefly in closing to address that questitits 4 A question for Mr Born, to which counset the
5 a relatively straightforward and simple point. 5 Government may also wish to respond, both kfteh.
6 The Government seems to want to havetlit lays. 6 The witness statement of Zakaria Atem Dijhibek
7 When we draw what they call "fuzzy boundaribgy 7 Deng Kiir, who testified not this morning tarlier,
8 castigate us. When we draw precise boundiuess 8 states in paragraph 33 as follows:
9 castigate us also. The truth of the matterasd 9 "A great deal of this conflict has beense by
10 we've, | think, been very straightforward atitbis, 10 the fact that the SPLM/A had realised toe that the
11 the ABC experts were straightforward aboutiftthe 11 boundary which they accepted denied the Nyek
12 Tribunal were to address the question ung@gra2 12 rights to the land they used north of therBhiArab
13 identifying the precise territory of the Ndokka 13 after 1905. This territory is known by thgdk Dinka
14 chiefdoms, that's difficult. It's hard t@drprecise 14 to have been in Kordofan before 1905, andtiuzsnot
15 lines, we don't deny that. 15 part of the area transferred. The Ngok weteat all
16 On the other hand, the SPLM/A also fdloes 16 happy about the SPLM decision to accept 865 1
17 practical -- and to some extent politicalificulty 17 boundary. The SPLM wanted to cover up feirth
18 in that there will need to be an Abyei refigiam, there 18 political embarrassment by clinging to tte hiuoy
19 will need to be an Abyei Area that is adnterisd, 19 thrown to them by the experts. This compdidahe
20 there will need to be an Abyei Area thatsith the 20 situation further as it raised serious feameng the
21 other provincial boundaries that are in Sudan 21 Ngok."
22 Therefore, in delimiting the Abyei Areada 22 I'd be grateful if you would give youew as to
23 recognising that it was impossible, partidylen the 23 the thesis that inheres in that statementetisas
24 timescale of this arbitration, to go out dedharcate 24 its factual inferences. Thank you.
25 each stream, each riverbed, each area dilsmy each 25 THE CHAIRMAN: | thank you very much. The heasnare
Page 134 Page 136
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12:55 1 adjourned until 3 o'clock. 15:02 1 describe exactly how many of the Bals, ibut it's
2 MR BORN: Thank you, Mr Chairman. 2 clear it's a big chunk. It goes up beyondtwrelve
3 (12.55 pm) 3 called the Ngol, the Ragaba ez Zarga, in Atevords,
4 (Adjourned until 3.00 pm) 4 the Government's witness's words.
5 (3.00 pm) 5 He then goes on in that paragraph andmlso
6 THE CHAIRMAN: A question was asked by Judge Sdbelgust 6 paragraphs 25 and 26 to describe why thah,
7 before the break to Mr Born, with the posttipilof 7 I think it's helpful to look at why that isdause it
8 course, for the Government to answer it iftvant. 8 coincides very nicely with the Governmentfseot
9 Reply to the Tribunal by MR BORN 9 witness, Professor Cunnison, who wasn't abbethere.
10 MR BORN: Thank you, Mr Chairman. 10 He says, and this is in the next sentefce
11 Turning to the relevant paragraph, 33 of 11 paragraph 23:
12 Zakaria Atem's witness statement which wad ceit, the 12 "The area to the north of Abyei is gooddattle
13 question is: what was the thesis of thatgragh and 13 grazing and has always been the grazing yor m
14 what factual inferences might be drawn frt i 14 sub-section."
15 The thesis we would submit is almost fidahto 15 "Always". He goes on in paragraph 25&p:
16  the Government's legal case, and one carissihow the 16 "Beginning in October, the Messiriya raigrsouth
17 Government's legal case found its way intoAkdm's 17 of Abyei where they stay for the entire sumpeziod
18 witness statement. That legal case is, wiseg that 18 until the first rain when they return. Tleason for
19 the Abyei Area is defined as a transferred énat lay 19 this is that the Messiriya cattle are serssitio the
20 to the south of what the Government takémtthe 20 flies."
21 Kordofan/Bahr el Ghazal boundary in 1905, vthey call 21 We've seen that referred to before indlerd:
22 the Bahr el Arab or the Kiir/Bahr el Arabgdahat the 22 "The Ngok Dinka build luaks for the rasgason and
23 transferred area can only be that area tsdtth of 23 our cattle can survive the flies."
24 the Kiir. 24 I'd like to take us back to the desooipf the
25 The thesis as well -- and this is gomgake me 25 Bahr region, the environmental evidence whietput in
Page 137 Page 139

15:01 some time | think to work through in Aterstatement -- | 15:04

is that that was by no means all of the Ngok®

1 1 and which is uncontroverted. Atem hefienad that in
2 2 terms. He explains how it is that the Ngak sarvive
3 territory, which instead, for reasons that Bready 3 throughout the Bahr region, which we lookedhdtiere
4 explained today at some length, extended sty 4 there is seasonal flooding and where theréhare

5 to the north, above the Kiir/Bahr el Arab, abthe 5 flies: they build luaks, and they have thestegyged,
6 Ngol, and that not just the SPLM/A but indé&dAtem 6 non-humped cattle which are able to survivthan

7 himself thought that that was unfair. 7 area.

8 He draws a conclusion from that in parplyi33 that 8 Then he gives another reason that | visttezbit

9 it caused political difficulties for the SPLiMcause 9 embarrassed frankly that | hadn't made thisyin

10 when they realised in effect, in his view &émel 10 presentation, but he goes on in paragraph 28y:

11 Government's legal view, that they had givetheir 11 "If a Ngok wishes to take his cattle into

12 traditional ancestral homelands to the nofthe 12 a Messiriya area he is not prohibited."

13 Kiir/Bahr el Arab, people were angry withrthe 13 That, of course, is above the goz. Ke:sa

14 That is what | would submit quite cleadyhe 14 "But he does not need that ..."

15 thesis of Atem's witness statement. |'dtikeake 15 He doesn't to go need to go up into thewkas

16 you to paragraph 23 of his witness statenaewt,we can 16 above the goz:

17 look through at how that thesis is elaborated 17 "However, grazing to the north of ourmal areas

18 "Before the 1965 conflict the Ngok Dirlkeed 18 is unsuitable for our cattle. The grassaheslled

19 around Abyei, with some to the north and \aest some 19 lisaig, makes our cattle sick. The Messicgtle are

20 to the east. All nine chiefdoms were intexghing, 20 used to it and the people have methodsdatiiig the

21 there were no boundaries among them eiffiee. 21 symptoms of that we Ngok Dinka do not know."

22 settlements were in Thigai, Dawas, Antile, Rgaba 22 I will come back in closing and explainybu what

23 Zerga and Fawel." 23 lisaig is. You won't be surprised, thoughew!| tell

24 Then he goes on, and I'd just like tcspahere. 24 you now that lisaig is a grass that growsaimdy

25 That is a substantial chunk of the Bahr; desd't 25 areas. It doesn't grow in the goz, it grapvén the
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15:05 1 north. 15:08 1 What he tells you there is, if youegaidhe
2 I'd finally like to take you to paragrap®. If 2 Government's legal theory, which he had ptisn
3 you look, he gives an explanation which, not 3 statement, it is in his view unfair becaudakes
4 surprisingly, coincides with the governmeletal 4 away from the Ngok Dinka their traditional disn
5 thesis. Then in the second-to-last senteacays, 5 The good news is it isn't unfair. The djoews
6 and he is describing the Abyei Area in acoacdawvith 6 is -- we've seen it before, we're going ta fitea
7 the Government's case: 7 again -- the legal formula in Article 1.1.2tbé Abyei
8 "This clearly excludes areas of Ngok settints 8 Protocol does not adopt the bizarre interpicetahat
9 which were in Kordofan before the transfer." 9 the Government has put. Instead the expettis g
10 So here he's referring to the areas dite 10 exactly right.
11 Bahr el Arab which were in Kordofan before ttansfer 11 Thank you, Mr Chairman.
12 and which caused, from his perspective, tfiéqal 12 THE CHAIRMAN: I thank you very much.
13 problems. This was the area to the northeKiir 13 Does the Government want to answer teestqn
14 which supposedly got given away. 14 raised by Judge Schwebel?
15 The important thing, the important fattua 15 Reply to the Tribunal by PROFESSOR CRAWREO
16 inferences to draw from this, is that the &oment's 16 PROFESSOR CRAWFORD: Most certainly, yes, dis |
17 witness, Zakaria Atem, who they brought hieréjs 17 an important question, and we would as aenaft
18 witness statement does two important thihgs: 18 courtesy have answered it in any event.
19 describes how the traditional Ngok territeestended 19 However, | have to say that we've now\lat
20 well north of the Kiir/Bahr el Arab, up tocaheyond 20 amounted to a ten-minute speech going sonidelyand
21 the Ngol/Ragaba ez Zarga. 21 the implications of the question and | resehe right
22 We saw him. He's not a scientist, butdretell 22 to come back tomorrow in my discussion of the
23 us about the area, and he told us why thaldise the 23 travaux préparatoires of the Abyei Protooaleal
24 case. He told us about the luaks, he toltbost the 24 further with the implications of what coung®l the
25 flies, he told us about the rains and heusld 25 SPLM/A have just said.
Page 141 Page 143
15:06 1 something we didn't even know about teddigrass. 15:09 1 The first point | would make is tHag twhole of
2 The last thing that he said isn't in égesment 2 that statement was Mr Zakaria's testimonyragust
3 but I'd like to read from page [45, line 2 page 46 3 the bits that suit counsel for the SPLM/As ttbvious
4 line 5] of his witness [testimony], in respers 4 if you read our witness statements that theyat
5 questions from the Tribunal. He said in refiee to 5 completely consistent with each other. Tlasoa for
6 the Abyei Area: 6 that is that there are different views helabagst the
7 "Danforth ... said that this is the plageere the 7 various people who gave witness statementsvardidn't
8 Dinka have been transferred, but this is dlsma 8 try and homogenise them.
9 triangle ..." 9 It's clear that Mr Zakaria, as a respeetddr
10 This is in reference to what took to e t 10 member of the Ngok community, takes a brogigsy of
11 transferred area beneath the Kiir: 11 the extent of historical Ngok lands than@wernment
12 "... this is a small triangle, so it i enough 12 does; that's his prerogative. But he alkestthe
13 to accommodate even the owners of the area." 13 view, which is his own view as | understandhiat the
14 That takes us back to what | told youhltioe 14 Danforth compromise involved a territoriartsfer to
15 Government's theory that you really need-higg 15 Kordofan. It's not a very surprising viewchase
16 condominiums in the 14 miles of swamplandeuneath the 16 that's what it says.
17 Kiir to accommodate all the Ngok Dinka thauld need 17 He expresses the corollary of that: Wiagn that
18 to live there. There's not enough room tHdreAtem 18 compromise was reached, after intensive emgthy
19 told us; "it is not enough to accommodatendiie 19 negotiations, as | said in my first speeclebrd was
20 owners of the area". 20 considerable disquiet amongst the Ngok conitsnas to
21 Then he went on and said, and this ig ver 21 the implications for them, as well there nigave
22 important: 22 been. The agreement was reached by the 3Pai not
23 "So as a Dinka tribe member | think thé is 23 by the Ngok, and that gave rise to disqulétat's
24 unfair, because Dinka used to extend fronsdigh -- 24 what he's saying.
25 from the north and to the south as well.” 25 What its implications are for this Trilaliof
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15:10 1 course is unfathomable, but the Governeiéinins the 15:14 1 interject a brief comment. Yesterdayrafien Mr Born
2 truth of what he is saying in the paragraplfich you 2 purported to quote something that | said ydate
3 refer, and then the context of the testimbiay he 3 morning in my first-round presentation. Agpd83 of
4 gave allowed him to say what he thought ofraits. 4 the transcript counsel said that | said:
5 Thank you, sir. 5 "It is self-evident that as of 1905 Goveemt
6 THE CHAIRMAN: | thank you very much. We are ntmbegin 6 officials would have had no knowledge of tfiba
7 the second round of replies, this time on the 7 locations."
8 delimitation issue. | recall that each sidkhave 8 That's what counsel said that | said: aisadf
9 80 minutes and the Government begins. 9 1905 Government officials would have had nowWedge of
10 Please, Mr Bundy, you have the floor. 10 tribal locations.
11 (3.11pm) 11 As an advocate | can certainly have rjeatibn if
12 Submissions by MR BUNDY 12 opposing counsel tries to cite my words ajaire. But
13 MR BUNDY: Thank you, Mr President, distinguishadmbers 13 when he does so, I'd prefer it if he couldtgune
14 of the Tribunal. | shall begin the Governtizereply 14 correctly. 1did not say that it's "self-@ent that
15 to the SPLM/A's first-round pleading on thestion: 15 as of 1905 Government officials would havémnowledge
16 what was the area of the nine Ngok Dinkafdbias 16 of tribal locations".
17 transferred to Kordofan in 1905? I'll bddwaled by 17 If one checks the actual transcript gep20 --
18 Professor Crawford, who will discuss the SPAS 18 Mr Born's reference to the transcript wasiirect, but
19 tribal case. 19 if one checks the actual transcript, it éllseen
20 We've heard two very different accoumtstuat 20 that what | actually said was:
21 happened at the time. The SPLM/A has pamigidture 21 "It is self-evident that as of 1905 Gaweent
22 of confusion, ignorance, uncertainty in thads of 22 officials would have no knowledge of tribat#tions or
23 Condominium officials as to the area that was 23 other factors that only emerged after theg.tda
24 transferred from Bahr el Ghazal to Kordofafi905, and 24 By dropping the final words that | saidunsel
25 the people of that area. 25 seriously distorted my point.
Page 145 Page 147
15:12 1 According to our opponents there wapnovincial 15:15 1 As both Professor Crawford and | heh@wn, by 1905
2 boundary between the two provinces at the.tifffet, 2 Condominium officials did have a good ideavbEre the
3 as you'll recall from this morning, was thapipal 3 Ngok Dinka were located, and of the areavtrzat
4 conclusion of MENAS: no provincial boundaifhe 4 transferred in that year.
5 location of the pre-transfer boundary and the 5 The litany of points of confusion, lackkwiowledge
6 post-transfer boundary is thus irrelevantdorytask. 6 and uncertainty posited by our opponents briag
7 That was repeated by Mr Born on Sunday. 7 least to my mind, the eloquent words of Y &atss
8 Boundaries have not been established anr$o any 8 poem "The Second Coming":
9 decree or proclamation; a point raised by 9 "The falcon cannot hear the falconer;
10 Professor Daly. There was no administratiothe 10 "Things fall apart; the centre cannothol
11 ground; a point also raised by Professor Baty 11 "Mere anarchy is loosed upon the world,
12 morning. 12 "The blood-dimmed tide is loosed, andewvbere
13 No one knew for sure which river was wahior where 13 "The ceremony of innocence is drowned,;
14 the rivers lay, a theme that permeates th&/5®s 14 "The best lack all conviction, while therst
15 pleadings; and that the Governor-Genera\wvihat 15 "Are full of passionate intensity."
16 the districts transferred, that were formesyt of 16 It's a moving verse, but it's not the way
17 the Bahr el Ghazal province, and that layéosouth 17 Condominium officials viewed the situatiorite time.
18 of the Bahr el Arab, that those were inccapemt into 18 The transfer decision was not controaéisi1905,
19 Kordofan should be disregarded; which is ipetg what 19 and it was not complicated. Condominiumoidfs had
20 the SPLM/A's memorial and counter-memorid)| dlong 20 a well articulated intention. There had beemplaints
21 with the MENAS report and the first daily oep 21 from Sultan Rob and Sheikh Rihan of raidBajgara
22 They also say that Condominium offictasl little 22 Arabs living in Kordofan on Dinkas living in
23 idea where the Ngok Dinka were really locat€dat's 23 Bahr el Ghazal. It was thought that thigagibn
24 from paragraph 114 of their rejoinder. 24 could be better controlled if those terresrof the
25 On that last point, Mr President, | need 25 Ngok Dinka and the Twic, those territori¢aated in
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15:17 1 the Bahr el Ghazal province at the timerew 15:20 1 not diminish its importance, although &ynsay
2 transferred to Kordofan so that all the protasts 2 something about the ABC's work. The centesdondeed
3 would be under the same administrative authofithe 3 hold; nothing falls apart. Perhaps, if | nhay
4 Governor of Kordofan. 4 permitted to say so, this Tribunal is in ayweal
5 There was no dispute in 1905 over theseets 5 sense the second coming when compared toBke A
6 Condominium officials were not trying to settl 6 experts' report.
7 a territorial dispute where different posigdrave 7 Now, we have been told by the SPLM/A wot t
8 been advanced. No one was posturing foatitig 8 second-guess or rewrite what Government adtramors
9 purposes. All that was involved was a strifigtvard 9 wrote at the time, and that the most reliapleroach
10 administrative transfer of an area from am¥ipce to 10 is to look at what Government administragatisl they
11 another. It did not involve large-scale geto 11 transferred to Kordofan in 1905.
12 Sudan's provincial boundaries. Relativetytid -- 12 The SPLM/A memorial in fact, at paragrapii9
13 though nonetheless important -- areas westake. 13 called the 1905 Condominium official docunagytrecords
14 This was not a complex matter for Conafiunn 14 "decisive". Precisely. And we encourageTttieunal
15 administrators in 1905, and we would subhgit it does 15 to take that approach.
16 not need to be a complicated task for thiguhal 16 Yet yesterday afternoon counsel for tReNd/A took
17 either. The pieces of the documentary refiord 17 exactly the opposite approach. He now enigpdmhat
18 together like a jigsaw puzzle; they add The 18 the documentary evidence should be lookedtlat
19 essential task for this Tribunal, we woulspetfully 19 scepticism because of its so-called limitetio
20 submit, is to examine that record as a wimole 20 From what we heard for a good part oferesy
21 assessing the parties' positions. 21 afternoon, what is more important is to labkvhat
22 Does it really support the propositioat th 22 Condominium officials did not say, ratherthehat they
23 Condominium officials in 1905 intended taster from 23 said, and the Tribunal is invited to playedtive and
24 Bahr el Ghazal to Kordofan areas that exegeto the 24 speculate as to the alleged missing gaps.
25 10°35' north latitude, or even the 10°2218f¥th 25 In short it turns out that we should seguess
Page 149 Page 151
15119 1 latitude? Is that what the record restigws? Or 1522 1 the Condominium officials after all, anday we've
2 does the record support the proposition tiet t 2 actually heard virtually no discussion whaisoef the
3 transferred area was viewed by Condominiurciaf§ 3 documents that the SPLM/A previously said vek€isive.
4 themselves as much more limited, and as giogg the 4 There's been no mention today, for exanublthe
5 Bahr el Arab and to its south? 5 March 1905 Sudan Intelligence Report, no menti the
6 Unlike many boundary disputes dating froore than 6 1905 annual reports. These were documerits\iba
7 a century ago, the basic facts relating tdrémesfer, 7 Professor Daly in his first report termed ‘tidation
8 and the evidence of the intention of Goverrtimen 8 texts", and yet he couldn't even remembeaiimeial
9 officials who effectuated the transfer, ardl we 9 reports in questions put to him this morning.
10 documented. 10 Now, we also have had by Mr Schofield,gogd
11 Despite counsel's complaint that thesepaty two 11 friend and colleague, a passing referen@éihgate's
12 dozen or so documents referring to the Ngokdor 12 memorandum, but nothing at all focusing oawingate
13 Messiriya from the time, the fact is thathese 13 actually said about the transferred areaat Was the
14 numerous intelligence reports prepared oty 14 passage we all recall where Wingate saictieat
15 basis, annual reports for the relevant paesrof 15 transferred areas comprised the districtseofwo
16 Bahr el Ghazal and Kordofan for each of theiicant 16 Sultans to the south of the Bahr el Arab,fanderly
17 years; very detailed accounts from Governroffitials 17 a portion of Bahr el Ghazal province, that haen
18 who visited the area, including with theietsh maps, 18 incorporated into Kordofan.
19 and the views of the seniormost Governmemiirgsigtrator 19 In considering the evidence it's perfeciéar
20 which he recorded contemporaneously and whiehred 20 that Government administrators were notmglyin oral
21 specifically to the transfer and its location 21 tradition or on post-1905 events when thesgidieed the
22 It is a rich and informative body of dowentary 22 transferred area; nor did they feel that thessded to
23 evidence. We know what happened at thehizoause the 23 know where all the areas were that the Ngokd&
24 relevant documents are on the record. TdidHat the 24 allegedly occupied or used.
25 ABC experts did not refer to much of thisorelcdoes 25 They didn't need to know and they wetaterested
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15:24 1 in connection with the transfer in clinmatonditions, 15:27 1 Bayldon was in the relevant area. It Bagldon who
2 soil, vegetation and other environmental elgmeThey 2 was the one that Sheihk Rihan of the Twicdwdplained
3 weren't interested in those, and those didigute 3 to as reported in the February 1905 intelligereport
4 into their decision and their descriptiontu# t 4 about raiding. Bayldon was the one -- in fhetonly
5 transfer. 5 one -- who explored the Ragaba ez Zarga irdatajls.
6 Condominium officials make no mentionlute kinds 6 He went up 40 miles. He also had been engalgadusly
7 of factors in relation to the transfer deaisiand 7 on the Bahr el Arab, the real Bahr el Arab.
8 indeed Professor Allan confirmed in respopse t 8 What is clear is that there is not a @nfgicument
9 a question put to him that there's no document 9 on the record -- there's not one -- suggestiagthe
10 evidencing that Condominium officials consatkthese 10 transfer decision was motivated by and cgetinon
11 kinds of environmental factors relevant htathe 11 identifying the extent of the territory ocegbor used
12 transfer decision or to their descriptionheaf 12 by the Ngok Dinka in 1905. Condominium aéfis were
13 transferred area. 13 simply not concerned with that issue. Theyeasolely
14 Those officials were focused on a muchentimited 14 concerned with the transfer of an area framrovince
15 exercise: transferring the districts, thasaréhe 15 to another to control raiding in areas tbaterly had
16 territories, the country -- those are thengethat are 16 formed part of the province of Bahr el Ghazatl to
17 used -- of two tribal chiefs previously loggin 17 accomplish that task they were only concewiéidthe
18 Bahr el Ghazal to Kordofan. The locatiomhef 18 Ngok Dinka and Twic areas situated in Bal@Glehzal,
19 transferred area must be viewed in the bflte 19 since it was only this area that would bedferred.
20 object and purpose behind the transfer. 20 As | said, areas or even people alreadfordofan
21 That purpose was only to transfer an tr&awas 21 did not need to be transferred to Kordofaorder to
22 previously in Bahr el Ghazal province to Kafeth so 22 achieve the object and purpose of the transfence
23 that the area would be placed under the same 23 Wingate's description in his 1905 memoranthanhit's
24 administration, and the only areas transflenere 24 the districts of the two sultans to the saith
25 those necessary to fulfil that purpose, éasithat 25 Bahr el Arab, and formerly in the Bahr el Gila
Page 153 Page 155
15:26 1 previously had been in Bahr el GhazabpRealready 15:29 1 province, that have been transferred taléfan.
2 living in Kordofan did not need to be transéerto 2 Nor were colonial administrators tryingdigide up
3 Kordofan. 3 the goz, or to allocate permanent or secorgtazing
4 On Sunday counsel for the SPLM/A said that 4 rights in an equitable manner, or to applyiasin
5 decisive issue for the ABC experts was totkca 5 principles of law. The Tribunal will seardtetrecord
6 "... the extent of the territory of theai 6 in vain for any trace of evidence that thesdkof
7 Ngok Dinka chiefdoms as they stood in 1905 time 7 considerations were in the minds of Condommiu
8 location of the putative provincial boundary . 8 administrators when they carried out and viheg
9 | don't intend to return to the questiontp the 9 reported on the transfer. Such concepts utezdy
10 ABC experts -- it's possible that Professawiord may 10 alien to the whole raison d'étre underlyhmgtransfer
11 in closing tomorrow -- but what | would saythat that 11 decision.
12 formula, simply "the territory of the nine digDinka 12 Let me turn to the actual transfer domis)e
13 chiefdoms as it stood in 1905", is most daltanot 13 despite the fact that they've been virtugihpred by
14 a correct description of this Tribunal's ahiation 14 our opponents in their first round preseatatiWhat
15 mandate. The words "transferred to Kordotamhot 15 do they tell us was the Condominium's conteany
16 simply be suppressed, as counsel does, ahis th 16 understanding of what they were doing, anittwareas
17 certainly not the way that Condominium oéflsiin 1905 17 they considered they were transferring? 1&ingly
18 viewed the situation. 18 the March 1905 Sudan Intelligence Report feporting
19 Officers such as Wilkinson, Percival &ayldon 19 on the transfer has not, at least as fdnaaware,
20 were not dispatched to investigate the lonatf areas 20 been even referred to by our colleaguesen th
21 occupied or used by the Ngok Dinka. Bayldmwe 21 delimitation phase of these proceedings.
22 know, was sent with very different instruogo 22 Even to the extent it referred to SuRa or
23 specifically to explore the relevant rivexhjich was 23 Sultan [Rihan's] people -- and it's not cteat
24 the primary interest of Government officials. 24 "people” is in the large sense, or just rafgrto
25 Contrary to the submissions of our oppts)e 25 Sultan Rob and Sultan Rihan -- but evenréfirred
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15:31 1 to Sultan Rob's people, those people ltadigtry. The 15:34 1 subsequently carried out in the samelye&ciplini
2 Sudan Intelligence Report of March 1905 clestdtes 2 and Walsh. We know that because he refeorétese in
3 that the country of Sultan Rob is on the Kilhere's 3 his 1905 memorandum. And yet, as is clean fitee
4 never been any confusion about where thewés. It 4 submissions of the other side, either by donissr by
5 didn't say his country was on the Ragaba egaZar the 5 denigration, the description of the only aélavho
6 Bahr el Homr further north; it said it wastbe Kiir. 6 mattered, his description of the transfermea ahould
7 Then of course we have, as I've explained, 7 be given no weight. Once again, I'd respégtask:
8 Governor-General Wingate's description of the 8 which party is now trying to rewrite or seceguess
9 transferred area. On Monday counsel for PleNFA 9 what Condominium officials said?
10 asserted -- and this is in the transcripoge 90 -- 10 I turn to a related issue which concénes
11 that Condominium officials had: 11 relevance of the provincial boundary. IBsiously
12 "... no idea of what the territorial bdarnies of 12 another issue on which the parties remaiideiiz The
13 the thing that they would have been transigmwas." 13 SPLM argues that the location of the proahlbbundary
14 Well, that's certainly not the case for 14 is irrelevant to the question posed. Weitsayot.
15 Governor-General Wingate; he had a very giea of the 15 Indeed we believe an assessment of the modihets
16 thing. It wasn't a thing; it was two distsithat was 16 of the transferred area is inextricably lshke the
17 being transferred to the south of the Bat#rab. 17 guestion of the provincial boundary, andiitsed
18 It can't be disputed that Wingate wasbet 18 both before and after the transfer, andttiatis how
19 senior official in the Sudan. Let me justaiehow 19 Condominium officials at the time viewed #iiation.
20 Professor Daly has described him: his poves w 20 As I've already noted in my first round
21 absolute; he was a virtual dictator; the sogar 21 presentation, three of the four transfer duemnis,
22 military and civil command in Sudan was véstehim; 22 three of the four documents from 1905 speatify
23 and lastly, the governor-general in Khartauas "the 23 referring to the transfer do so under headingric
24 only official who mattered”. The only offidiwho 24 dealing with provincial boundaries and chartge
25 mattered. That's in Professor Daly's secepart at 25 provincial boundaries.
Page 157 Page 159
15:32 1 page 19. 15:36 1 In contrast we have the SPLM/A's caimp) repeated
2 Wingate was not thus merely some admatist 2 by their expert, that there was no administnato
3 official, as was intimated by the SPLM/A'sg@ptation 3 speak of in the area in question, and thaetbee the
4 the other day; he was the only official thatttered. 4 very existence of a provincial boundary was
5 Moreover, he was interested in where the agiesivers 5 inconsequential. We would respectfully suytjest
6 lay, as his 1904 memorandum and the annuaitrizp 6 that line of argument is ill-founded on a nemobf
7 that year clearly shows. And even Professdy D 7 grounds, both legal and factual. Let me sttt the
8 acknowledged this this morning. 8 legal.
9 Previously in Professor Daly's writtertestaents he 9 As was pointed out as far back as thedistd
10 had said, quite categorically, that the hiydyp of the 10 Palmas case, but it's a passage that hasibegmith
11 region we're concerned with was of littlexorconcern 11 approval in the court's recent case in Siogap
12 to Condominium officials in 1905. This margihe said, 12 Malaysia, state authority should not necégdae
13 and | quote, "there was certainly an intérest 13 displayed in fact at every moment or evelntpaf
14 It's been suggested in the MENAS rejadttipugh 14 territory. As Max Huber stated in his award:
15 not repeated in testimony this morning, Betldon's 15 "... in the exercise of territorial sasignty
16 March 1905 report, where he correctly idéedithe 16 there are necessarily gaps, intermittentienie and
17 Bahr el Arab River, would have been keptetefor 17 discontinuity in space ... The fact thataestannot
18 months and even years. That is pure spémldiut 18 prove display of sovereignty as regards sugbrtion
19 I'd note that if that was the case thanrtesfer 19 of territory cannot forthwith be interpretesishowing
20 decision which was reported in the sameligézice 20 that sovereignty is inexistent. Each casst toel
21 report would have been kept secret for maalasfor 21 appreciated in accordance with the particular
22 years as well, and we know that that is metase for 22 circumstances.”
23 either of those. 23 We submit that these same considerasipply to
24 Wingate knew about the transfer, and \Ategnew 24 administrative boundaries. Displays of seiggty or
25 about Bayldon's 1905 explorations, as wethase 25 of administration vary according to the natof the
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1537 1 territory being administered. When teryitis 15141 1 one province to another? If you havertt g
2 relatively remote, a display of modest amouoiits 2 a provincial boundary, why do you need a fearfsom
3 administration does not imply that a proviigeot 3 one province to another province?
4 administered as a unit, or that provincialimtaries do 4 In a situation where there are no proainci
5 not exist or were not deemed to be important. 5 boundaries, it would have been meaninglesany out
6 Factually we know that Sultan Rob was gigeobe 6 an administrative act the sole purpose of vhias to
7 of honour; it's actually reported in gazetleduments 7 transfer the districts of two sultans from the
8 that the SPLM/A is so fond of, an administraiact. 8 administration of Bahr el Ghazal to that ofd#afan in
9 We know that both he and Sheihk Rihan appeshtie 9 order to place them under the same governor.
10 Government to control raiding; we know thnet t 10 Condominium officials would not have needdrthasfer
11 Government responded; and we know that otfeeof 11 if there was no provincial boundary.
12 responses was the transfer. That transféside was 12 It's precisely because the district$eftivo
13 quintessentially an administrative act. 13 sultans, as so clearly shown in Wingate's onendum,
14 MENAS's primary conclusion, which | canyoassume 14 had formerly been situated in the province of
15 that the SPLM/A shares, is that in 1905 tlesisted no 15 Bahr el Ghazal that they were incorporatetién
16 provincial boundary between the two provincgaed this 16 transfer into Kordofan, and it's why he désas it
17 morning Professor Daly asserted that in Waiga&over 17 under the heading "Changes to Provincial Baries",
18 letter -- he called Wingate's memorandum \Afie'g 18 and it's one of his principal changes.
19 “"cover letter". In speaking of Wingate's eoletter 19 As | noted in my first-round presentafiid's true
20 he said: 20 that prior to 1905 there were large portioinhe Bahr
21 "There was nothing in there about a prciad 21 el Arab that remained unexplored, but Condami
22 boundary." 22 officials knew that. That was the whole ceashy
23 We disagree with that, and based on Goirdom 23 Lieutenant Bayldon was sent to explore ther rat the
24 accounts and contemporary accounts of thatgih it's 24 end of 1904.
25 quite clear that Government officials of tay did not 25 Nonetheless, the Condominium officialserswvare
Page 161 Page 163
15:39 1 share that view either. Certainly, asésor Allan 15142 1 that areas remained unexplored, but tbatat prevent
2 confirmed yesterday, there's no documentcdrabe 2 them from still considering the Bahr el Arab t
3 pointed to, referenced during the relevaribgein 3 constitute the provincial boundary betweente
4 which Condominium officials said there waspnovincial 4 provinces, just as it was the provincial bamd
5 boundary. In fact, quite the opposite isdhse. 5 further west between Bahr el Ghazal and Darfur
6 Frankly, | cannot see, Mr President anchivess of 6 a boundary which cannot be questioned.
7 the Tribunal, how, when the pre-transfer ahregorts 7 First of all, rivers can and do represent
8 for the two provinces contain a specific 8 administrative boundaries and even internation
9 section entitled "Province Boundaries" -- thase the 9 boundaries, and there is no general principlaw
10 ones that Professor Daly could not recadl thi 10 that requires rivers to be surveyed in thefirety to
11 morning -- and when they state that the banid the 11 be considered delimited administrative cerimational
12 Bahr el Arab, and when Wingate makes referémthe 12 boundaries, and | would suggest that the bi@sdv
13 changes in that boundary brought about byrémsfer, 13 El Salvador case to which | have made referbefore
14 and when he discusses the transfer undetiersef 14 supports that proposition.
15 his memorandum, or covering letter if yougre 15 When the Bahr el Arab was correctly idieat by
16 entitled in bold type "Changes to ProvinBialindaries 16 Bayldon in March 1905 and later referredytd\ingate
17 and Nomenclature", | do not see in the ligtthose 17 in his memorandum, there was no suggestadritiat
18 materials that it can be maintained thattlesisted 18 river was somehow no longer thought to haentihe
19 no provincial boundary or that such a boundas 19 pre-transfer boundary.
20 irrelevant to the transfer or to assessnfemhere the 20 Why else would Wingate, under his seatiatitled
21 transferred area lay. 21 "Changes to the Provincial Boundaries", steethe
22 But there's a further point: if in 195t before 22 two districts of the sultans south of the BalArab
23 the transfer, there really had been no poisdin 23 had formerly been part of Bahr el Ghazal jpicer and
24 boundary between the two provinces, thenwibyld there 24 that they were being transferred? That secibs
25 have been a need for a transfer in thedieste from 25 implies that the Bahr el Arab, the Bahr eff\that he
Page 162 Page 164
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15:44 1 had referred to in his long paragrapragepll as 15:47 1 Tribunal, the Government of Sudan subtha@swhen the

2 where Bayldon, Walsh and Sciplini were cagyauit 2 documents are looked at as a whole, the dausrtieat

3 their operations, that implies that the Bdt#rab had 3 shed light on and evidence what Condominiuiicials

4 been the pre-transfer boundary. 4 intended with respect to the 1905 transfertaad

5 We have, in short, four key factors relgtio the 5 location of the transferred area, the follayvin

6 provincial boundary. 6 conclusions emerge.

7 Prior to 1905 it was expressly recordethe 7 First, there was a clear purpose behied th

8 annual reports for both provinces that thevipmal 8 transfer.

9 boundary was the Bahr el Arab; not the putativ 9 Second, that purpose was to transfer &elaaging
10 Babhr el Arab, the Bahr el Arab; not a pataife 10 to the two sultans, and necessarily the pdojihg in
11 latitude, the Bahr el Arab. That was theedasthe 11 those areas or districts, that formerly heehb
12 Kordofan/Bahr el Ghazal boundary and it wasady the 12 situated in the province of Bahr el Ghazah&o
13 case for the Darfur/Bahr el Ghazal boundétryvas the 13 province of Kordofan, so that such areas d/belunder
14 only river in this area that fit that destiop going 14 the administration of the same provincialegaer, the
15 east to west from Darfur to its origins ie tast 15 Governor of Kordofan.

16 surveyed by Saunders and Peake. 16 Third, there was no need and no interiton
17 Secondly, we have the 1905 annual repditey 17 transfer anything that was already in Korddfafore
18 show the description of the provincial bougddanges, 18 1905. That would have been meaningless.
19 and instead of referring to the Bahr el Analwv as the 19 Fourth, the transferred area as deschpaflingate
20 provincial boundary, they record the transfEnose 20 is consistent with the fact that the MarcB35L9
21 are foundation texts that we should pay cidtion 21 intelligence report situates Sultan Rob'swogon the
22 to; "essential" is the word that the SPLMsuse 22 Kiir, as to which there's no dispute, andilghRihan's
23 We then have Wingate's memorandum tatkioayit the 23 between the Kiir and the Lol. The Percival a
24 transfer in connection with the provincialhdaries, 24 Wilkinson sketches show Sultan Rob's tegrjtargreat
25 and we have after the transfer the new petadin 25 swathe of it, lying, particularly in the Pigat
Page 165 Page 167

15145 1 boundary, not fully delimited becausesbethern area | 15148 1 sketch, to the south of the Kiir.

2 of the transferred districts had not beenipedc 2 Next, the transfer decision was obviouslsited to

3 identified -- it did not necessarily followriger like 3 the location of the provincial boundary. Hlaere been

4 the northern limits which were transferretiut you 4 no such boundary, there would not have begmisaas

5 had the new southern boundary, the new 5 which could have been said to have been ipritvnce

6 Kordofan/Bahr el Ghazal provincial boundatgyting to 6 of Bahr el Ghazal that needed to be transféoe

7 be shown on maps like the Lloyd map | projgeted the 7 Kordofan.

8 whole series of sheet 65 maps that are iretterd. 8 Sixth, the transfer documents, the scedall

9 That's the boundary that ultimately becomesl856 9 foundation texts -- the decisive documentspalting to
10 boundary on independence. 10 the other side -- refer to the transfer innEztion
11 That is why, for example, the 1911 AnBlgyptian 11 with the provincial boundary and the chamgehat
12 Sudan Handbook, when it describes the narther 12 boundary that the transfer gave rise to.

13 boundaries of Bahr el Ghazal province, siases 13 Seven, Wingate's memorandum: Wingateorthe

14 follows: 14 official who mattered, bears this out. Hismorandum

15 "The actual boundary line is not yetmékd, but 15 also provides the clearest and the bestigésorof

16 it follows the course of the Bahr el AralRizeigat 16 the location of the transferred area: tha afehe

17 from the Nile/Congo watershed [that's in Dgrintil 17 two sultans situated to the south of the BhArab

18 the frontier of Kordofan is reached, whenlibendary 18 that had formerly been in Bahr el Ghazal i

19 divides certain tribal districts to Lake No." 19 Eighth, that is why the post-1905 proighc

20 Previously, in 1903, the boundary haahtibe 20 boundary changes and is situated on mape touth of

21 Bahr el Arab to Lake No. Now it's saying btoeindary 21 Bahr el Arab.

22 divides certain tribal districts. That's d&nese of the 22 Finally, our conclusion on this is thebilows

23 transfer. The southern limits had not beenigely 23 that the transferred area in 1905 that wesidted and

24 identified, but the northern limits were. 24 carried out by Condominium officials was &nea

25 So in conclusion, Mr President, membéthe 25 between the Bahr el Arab and the new progitmundary
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15:50 1 further south. 1553 1 an anthropological fact, and he has dssmithe entire
2 Thank you very much, Mr President, membéthe 2 case in what is known as the anthropologiczdent;
3 Tribunal. I'd be grateful if you could nowlean 3 that is to say on the assumption that alldate
4 Professor Crawford. 4 compressed and that everything that is hapgaraw is
5 THE CHAIRMAN: | thank you, Mr Bundy, and | givle floor 5 deemed always to have happened. Yet dats, an
6 to Professor Crawford. 6 especially 1905, are crucial to this case.
7 (3.50 pm) 7 The fourth element of the tribal delinmiatcase
8 Submissions by MR CRAWFORD 8 is what | might describe as environmental rdeitésm.
9 PROFESSOR CRAWFORD: Mr President, members of the 9 It's not too much to say that he discussed the
10 Tribunal, Mr Born's presentation on delinidat 10 environment rather than the evidence. Thi#@ment
11 insofar as it concerns the so-called tribal 11 was used to generate a presumption thattairegythat
12 interpretation demonstrated six general 12 happened in a grossly extended area of toalkl
13 characteristics. 13 Bahr was attributable to the Ngok in caséanfbt.
14 The first is that as it concerns the iafudate of 14 His fifth characteristic is the continued
15 1905, it's based entirely on inference. H@wvenuch 15 cartographical challenge, amounting in soases to
16 Detective Sherlock Born -- or it may be ia fresent 16 incompetence, as in his treatment of the Métin map
17 context, Mr President, Hercule Born -- tiiedtretch 17 and route report to which | will come; arxtlsi
18 it. There is no smoke without fire, and éhisrno 18 a pronounced tendency to miss the point.
19 fire without the Ngok; there is no dung withoattle, 19 My anthropological fact -- he said a very
20 and there's no cattle without Ngok, and solts 20 complicated question of fact -- related dolyhe
21 a new form of prima facie title: if you aresomeone's 21 tribal definition, and | made that perfeagar. In
22 presumptive area, any activity is presumesktthat 22 our view, if we are right on the territorgigfinition
23 someone, no matter how large the area. 23 of the mandate, the question is not verycdilf
24 The second characteristic was a highécsee 24 Of course there is still a question dindi¢ation,
25 attitude to sources, with which is associated 25 and on the view of delimitation put forward b
Page 169 Page 171
15552 1 an unwillingness to actually address eal argument. 1555 1 Mr Schofield, unless the delimitation iigually
2 On the latter point they almost seem to hivamdoned 2 already achieved, it's beyond the reach obartal.
3 any claim to area 1, which seems to have peen over 3 But you would understand the questions ofaitdition
4 wholly to the Twic. 4 that would involve a certain degree of diffigu The
5 One need only look at the article he dised at 5 degree of difficulty is by no means excesgivine
6 length yesterday -- one by scientists, hesste:-- by 6 context of the run of delimitation cases.
7 Stubbs and Morrison regarding the Ngok agsigpal way 7 My point was different: to determine theihdaries
8 of life. The opening sentence of the artiekeds as 8 of the area transferred in 1905, if that mehas
9 follows: 9 boundaries of the area of the Ngok in 1905, is
10 "The western Dinkas, who now number sad®000 10 an extraordinarily difficult thing to do.'dinot
11 persons living along the Lol, the Chel, thadb and 11 a case, according to their position, simply o
12 the Bahr el Arab.” 12 determining the outer edges of the Ngok B618nd then
13 "Along", | stress. These four riversrpai rough 13 straightening the lines; it's a case of agsyimhat
14 geographic box, with the Bahr el Arab formihg 14 they extend to vast swathes of area.
15 northern side. And yet it is suggested ahauntry 15 Area 4, the area north of the RagabaaegaZ
16 the size of Belgium sits on top of them. 16 I remind you, constitutes a majority of thB@experts'
17 A third remarkable fact for someone whbdves as 17 area, 11,000 square kilometres. There extant
18 rigidly as Mr Born does in the rules of Esglgrammar 18 definition of the goz which would producetthesult.
19 is the complete tone-deafness to the critiatd in 19 I will come back to each of these points.
20 this case. 20 My first point of substance then is eonmental
21 He purported to accept my characterisaitfadhe 21 determinism and the idea that you are allpasd
22 anthropological fact, although characterdiicthere 22 were, to give the Ngok the benefit of thelitauhenever
23 is no sentence of Mr Born that doesn't inegome 23 any doubt arises on environmental grounds.
24 twisting of the argument and he didn't actepipoint 24 One of the features of this case is thyg iw which
25 | was making. But he said: yes, there is 25 the SPLM/A rely on their experts to say tkiagd to do
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15:56 1 things that their experts do not agree séiv that 16:00 1 black soil predominates."”
2 this morning with community mapping as well. 2 We entirely accept that that may be tsue enatter
3 It's remarkable that Professor Allan wheveered 3 of geographic fact; it doesn't determine wtileeeNgok
4 questions entirely fairly and openly yesterdmgepted 4 were in 1905. It doesn't even begin to db theghat
5 that he was not an environmental determirigt.said 5 Mr Born omitted to say yesterday was that ks eiting
6 and | quote: 6 from a 1907 Lloyd article, "'Some Notes on e Homr",
7 "As a geographer as part of my professiona 7 in which Lloyd says:
8 experience, geographers learn that envirorahent 8 "Dar Homr, or the country of the Homr Asals
9 determinism doesn't work. You can't say, [\Veht 9 situated in the southwest corner of the pieviof
10 particular tract of land will lead to thatpeular 10 Kordofan."
11 livelihood' ... So I'm not at all suggestthgt the 11 If the ABC experts are right, it's natiated
12 Bahr region determines anything, or the ggion 12 there anymore.
13 determines anything." 13 With regard to the heralded black sdibyd later
14 That's a perfectly fair statement, artdhyat of 14 writes:
15 course is precisely what the SPLM/A coungkltd 15 "The southern half of Kordofan, whichlirted
16 determine that, on the basis of an inflatthifion 16 Dar Nuba, consists of black soil in the eeofrwhich
17 of the Bahr and of the goz, all the Bahr laaifithe 17 rise the Nuba Mountains. The plains arebiibd by
18 goz belongs to the Ngok on environmental rgalsu 18 cattle-owning Baggara Arabs and the mountans
19 The SPLM/A's environmental claim is esiséin 19 numerous tribes of Nuba."
20 based on two points. The first is that beedahe Ngok 20 He doesn't mention the Ngok. | acceqit tfie Ngok
21 crop, dura, is ideally suited to the Bahiaegthey 21 live also on black soil, but they didn't havgriority
22 must necessarily have lived throughout ther Begion. 22 right to it. There are no patent rightshef Ngok in
23 The same argument is made with respect tcettie 23 the black soil. This is a sort of agricuddur
24 being adapted to the Bahr region's damp tdirmad 24 determinism. MacMichael, the prolific Sudaholar and
25 terrain. 25 former Condominium governor, refers to theriddving
Page 173 Page 175
15:58 1 Now, there is of course an importamiiphere. We 16:01 1 on black soil; it was not exclusive to hgok. Nor
2 accept entirely that the environment of tlggaie does 2 was cultivation, as Lloyd equally points out.
3 influence the movement patterns of the grobgslive 3 Nor does the environmental cattle arguraignt
4 there, both with respect to the cattle oftioenr and 4 comfortably with the assertion that the Ngak h
5 the cattle of the Ngok. But that doesn't mean it 5 permanent villages as far north as 10°39arde part
6 doesn't establish, that the Ngok are in aagepin 6 of this area is the goz, a sandy, waterless. alNgok
7 which dura can be grown or their cattle cawige. 7 cattle do not move well in that area. Of seuthe
8 In particular, whatever may have happesiece 8 Ngok may move around it for various purpobesthe
9 1905, it doesn't establish that that was #se n 9 idea that they live there permanently is fstitaand
10 1905. There are all sorts of reasons whiNthek may 10 the idea that the Messiriya should haveweithat
11 have been further to the south in 1905 than t 11 area on a 50/50 basis because of only someliffezent
12 environmental capacity of their main crop #redr main 12 lifestyles is equally fantastic.
13 form of livelihood, which was milk from cagtlwould 13 | turn to Professor Cunnison. He defimes
14 have sustained, including political factding 14 paragraph 6 of his first witness stateméetBahr as
15 Mahdiyya itself, which forced them towarde #outh, 15 "the riverine area around the Bahr el Aradh the
16 and which also forced the Messiriya towandssouth, 16 Ragaba ez Zarga". That was his translation.
17 as we will see. 17 There is, it is fair to say, a slight aegof
18 Moreover, the whole area is much moregated 18 imprecision in that language. The reasqui®e
19 than the simplistic black and white picturesented of 19 obvious: that a ragaba doesn't stop a gl tyf you
20 it by counsel for the SPLM/A. Mr Born cited article 20 are in an area of soil type and you come tionportant
21 by Governor Lloyd, who said: 21 river channel or a channel of an importamairkthe
22 "In the north the soil is reddish santktispersed 22 chances are that soil patterns will contisumiLieast
23 with tracts of sand and clay mixed. Thigigedly 23 for some period of time.
24 increases further south until the red sasagiears 24 But | remind you again that the area restaking
25 and black soil commences. South of latitL@R80' 25 about is 11,000 square kilometres to thenrafrthe
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16:02 1 Ragaba ez Zarga, and the mere fact thag stight 16:05 1 materials in the record, given the shegred time,

2 areas to the north of the Ragaba ez Zargat inéyle 2 but since it is said that Professor Cunnisgperts

3 black soil doesn't begin to establish Ngok ewship of 3 the SPLM/A, | have no choice but to read thebe

4 those areas. You have to look at the ach@lments 4 paragraph. He says:

5 which demonstrate where the Ngok were in 1605 5 "The goz overlaps the so-called 'sharglisiarea’

6 establish that. 6 of the ABC report. In describing that are#hiis way,

7 I have two other points in Cunnison wHichake 7 it seems to me the ABC was fundamentally rkésia

8 incidentally in the context of this reply. &first 8 | did not observe this."

9 relates to his non-appearance here. 9 He refers to his two and a half yearsitivin the
10 Mr Born suggested that we deliberatetpiéld him 10 region with the Homr, travelling down asdarthe
11 as a witness on the ground that his evidesase 11 Bahr el Arab:

12 unfavourable to us. I've already had occasioemark 12 "... 1 did not observe this as an areshafed
13 about the normal etiquette amongst legakgsibnals 13 rights at all. Nor was the dividing line draby the
14 of not inferring bad faith in the contexttiéir 14 ABC within that area in any way regarded beandary
15 handling of a case. 15 between the Homr and Dinka. The Dinka werthé
16 In fact we specifically said why ProfasSonnison 16 south, as | have said. Some Dinka soughtogmment in
17 is not here in a letter to the Tribunal of 17 Muglad. It was not unknown for individuairfdies to
18 20th March 2009. We said: 18 travel north and be, so to speak, adoptedoiné or
19 "The Government of Sudan is willing tokeall of 19 another of the omodiyas of the Homr. Theghmnalso
20 its witnesses available to attend the hedtfmey 20 take surplus cattle north to market, but tieynot
21 didn't ask to see them all] except for Mr @Gumnison, 21 exercise regular grazing or similar rightthia
22 who will be unable to attend due to his poealth.” 22 so-called 'shared rights area'."
23 He was born in 1923. He is 86. Somegmiarians 23 The real area of sharing was furthertsouthe
24 manage to travel to The Hague with considerab 24 Bahr, as he defines it. There the two grawesisted
25 frequency; some do not. The judgment thatwade, in 25 for a fairly short season, but this was nobst-guest
Page 177 Page 179

16:04 1 consultation with his wife, was that hes\mat well 16:06 1 relationship. For him it was the Bahe #nea to the

2 enough to travel. If the SPLM/A had askethtk to 2 south, which in the early 1950s was the shagéds

3 him, arrangements could have been made to de e 3 area. That bore no relationship to the réagomhich

4 offered to do with the vice president. Thayrbt do 4 enabled the ABC experts to transfer 11,00@rsqu

5 So. 5 kilometres of Kordofan to the Abyei Area.

6 | do not take kindly to the suggestiort tha 6 He said much the same thing in paragrapth&

7 engaged in the suppression of evidence. 7 second statement, which | will not read.

8 The second point relates to the suggestaate by 8 I made the point yesterday that there is

9 counsel for the SPLM/A that except on one painich 9 an extraordinary problem. Let's accept ferghke of
10 was put to Professor Cunnison by counsehtor 10 argument that the Civsec area is simply erigg®n of
11 Government, Professor Cunnison agrees wéih th 11 where the Ngok are in the dry season. dithe back to
12 position. 12 the Civsec area in a little more detail laterbut
13 First of all, on the point that ProfesSomnnison 13 the point is this: the Civsec area of thelNgo
14 was told about, about the effect of the sheights 14 represents 500 square miles. Is it serigigigested
15 area, he makes it quite clear in his firshess 15 that that group of Ngok, a rather small grioup905,
16 statement that this is something he was tdlel. 16 somehow exploded?

17 expresses -- unlike certain experts witnefssdhe 17 Assume for the sake of argument thaptiiple area
18 SPLM/A -- no view on any legal issue. You cead his 18 shown on the Civsec map represented theohtka Ngok
19 witness statements for yourself. 19 in 1905; we don't concede that, but let'srassit. Is
20 He does, however, express a very impoviaw 20 it suggested that in 1905, without a tracevidence
21 about the concept of shared rights as herstathels 21 except the odd wisp of smoke in the distattnze,the
22 them, and he does this in paragraph 9 dirkis 22 Ngok exploded from this 500 square milescitupy
23 witness statement. 23 23,000 square kilometres? That is a faatasti
24 We had taken the view that we would eatrout to 24 suggestion, and there is no basis in theeaui for
25 you large slabs of witness statements aret oth 25 it.
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16:08 1 Counsel quoted Cole and Huntingdenopdern account | 16:11 1 broadly northwest. Then he walks back somewhat
2 based on fieldwork in Abyei in the 1970s ofiagtural 2 different route, again to the river that hiische
3 patterns in the region. Cole and Huntingdwddight 3 Bahr el Arab.
4 on the difficulties of the region and its extrely 4 The two small villages which Mr Born saidre Ngok
5 variegated character, which anyone who knowthang 5 villages on the Ragaba ez Zarga are El Jadrt a
6 about the geography of riverine areas will fi;m not 6 Um Geren. He said they were Ngok villagesbse they
7 surprising. This is what they say at pagef@8eir 7 have the characteristic mode of there onlgd#iree
8 study: 8 or four houses in a rather separate aress i3 hi
9 "First, it was generally assumed [they mieavas 9 a wonderful example. This would be an architel
10 generally assumed before they began thelystoat 10 monopoly. No one else is allowed to havedtmouses
11 there was a huge amount of cultivable lasthjaiting 11 in a small village; it has to be six or eighsome
12 to be utilised with the available technolagyhe 12 other number.
13 general area around Abyei. In part this myels 13 If you look at how it's described, h&sahbout
14 fostered by the northern Ministry of Agricuk 14 a series of settlements. It's true that éetions
15 officials, who compared the apparently fertiben 15 some being Arab settlements, but he's gigéergeral
16 lands of Abyei to the drier and sandier laodbhe 16 descriptions. He refers to a few Homr Adabsg in
17 north. The supposed vast sources of larttieofiood 17 various places. While he's north of Fauweb-far as
18 plains of Western and Southern Sudan wergtla umder 18 one can tell the whole area up to now has Beab --
19 existing technologies, at least in the Al®yeia and 19 he says:
20 probably to a greater or lesser extent imgkeof 20 "Fula Hamadai with a little water [is]ffstient to
21 the region as well." 21 water animals ... dry on 9.2.02."
22 In fact Willis and Wilkinson knew wheteetNgok 22 It's amazing how these administrators dilo't
23 went in the wet season. They were more egaded 23 administer were concerned about the avatiabil
24 together; and, at the time Willis and Wilkinsvere 24 water for the locals.
25 writing, more or less immediately after trensfer, 25 He then says:
Page 181 Page 183
16:09 1 that was very much in the south. 16:13 1 "Small villages: mere collection afeté or four
2 I turn to the second issue of cartographic 2 huts passed to the El Jaart and Um Geren."
3 incompetence. Here | want to deal in the: fitace 3 And that is said to be an acknowledgeroktite
4 with Wilkinson's report. There are three pminThe 4 Ngok.
5 first relates to the alleged Ngok villagesbiaart 5 Then he refers to:
6 and Um Geren. 6 "Fula Hamadai ... a village named 'Fut'."
7 It's fair to say -- and one does try tddie 7 Well, these are villages. There's absbjuto
8 even under provocation -- that counsel forlSREM/A 8 evidence that they're Ngok villages at thigeti And
9 accepted that this was an inference or a hgpis. 9 one would infer from the text of the repodttthey're
10 | have to say, when counsel for the SPLM/éepts that 10 not, because he goes on to say, after repEhimwel
11 something is an inference, he would, on therside, 11 with its large Arab settlements, and crostieg
12 take that as a definite admission. His nbfaransic 12 Bahr el Arab", he finds the road to a Dink&tnamed
13 mode is that of carpet-bombing, so to sugg@siething 13 Ruweng; bearing in mind of course, there veéner
14 is an inference is already to admit a higkllef 14 Dinka in this area, though this was the Rigven
15 doubt. But curiously enough there's not mdabbt at 15 Then he says:
16 all if you look at the document. 16 "The first Dinka village of Bombo is réwed."
17 This is of course taken from the volumees of 17 According to counsel that should havenlibe
18 the Anglo-Egyptian Sudan, and it's the roep®rt 18 fourth or possibly the third Dinka villagé/hen he
19 which begins at page 151 of volume 2, Majdkison, 19 said "first" he meant first; that's what h&ls There
20 the route report of January and Februarpof1 20 was no reason to refer to every clutch efratiouses
21 There are basically three stages todhie that 21 at an earlier stage as being Arab for thebetarab
22 Wilkinson took. There's the stage south,re/he meets 22 from the context; and there's no indicatiat they
23 a river which he is told is the Bahr el Arabd then 23 were not, in particular because they're destas the
24 goes further south to see Sultan Rob. Tharshort 24 first Dinkas. And the first Dinkas he sesseven
25 stage in a direction which we'll come bagckntbich is 25 later, at Etai.
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16:14 1 It's pure supposition to suggesthleatiuse 16:17 1 of any human presence found by Wilkinsamof the
2 Condominium officials didn't describe a clutfthuts 2 real Bahr el Arab on this trip, on the retlag of his
3 north of Fauwel, they're somehow presumeelong to 3 journey, was a Homr settlement.
4 the Ngok. 4 I make the point, incidentally, that tpatticular
5 We now come to the second phase of Witkilss 5 village, Abu Kareit, if you look very carefulat the
6 journey after he leaves Sultan Rob. Mr Baroted the 6 map -- I'll leave it to your cartographicahsaltants
7 following extract, and he did it in order tendonstrate 7 to do so -- is actually not on the real RagabZarga;
8 that there was Ngok settlement well to themof the 8 it's on a tributary. It lies on a stream whians
9 Bahr el Arab in 1902. 9 into the Ragaba at Mellum.
10 | interpolate to say: we don't deny thate was 10 In any event, our basic proposition is:tive have
11 Ngok settlement to the north of the Bahr elbAin 11 never said that there was a mistake of tr@endourse
12 1902; we could not do so in light of the evide. What 12 of the Ragaba ez Zarga in or around 1908éor
13 we deny is that it reached anywhere near the 13 Bahr el Arab; there was not, for the perfegtiod
14 Ragaba ez Zarga, and that is a crucialrfiettiis 14 reason that the course of the Ragaba ez Zaggmeral
15 case. It's one which, since each partyigptiase 15 was not known at the time. That was whyais wossible
16 has to prove its own case, the onus is oSEhdVI/A to 16 for people like Wilkinson to mistake the BahArab:
17 doit. 17 they weren't looking for another river.
18 Mr Born tried valiantly, | have to saybtt 18 But | would draw the attention of younsaltants
19 everything he does is valiant -- to provepbiat, and 19 to the fact that the river which is identifias the
20 he quoted the following passage: 20 river on which Abu Kareit lies, the Ragab&Zarga, is
21 "Leaving Sultan Rob's settlement the road 21 actually not the Ragaba ez Zarga but a #ifgudf it.
22 northwest, and the river is left on the lettt is 22 Mr Born called for detective work andesttific
23 struck again 2.5 miles on, and the path kekywg the 23 appreciation. Looking at a map would hawente good
24 left bank. The country here is all open amh dura 24 start.
25 cultivated." 25 | would also refer to the concessiono;-Im
Page 185 Page 187
16:16 1 It is not in dispute that this countrgs Ngok 16:19 1 sorry, | won't use that word. | will alsder to the
2 country: 2 response made by Professor Daly this moriaimgyt
3 "Dinka dwellings are dotted about, anddbentry 3 guestion in relation to Percival's report.e Thibunal
4 presents a most prosperous aspect.” 4 will remember | asked him: where in Percivadigort do
5 Even the quickest look at Wilkinson's map 5 you find an express reference to Ngok settigsnen the
6 demonstrates that what he was doing was vgpitiong 6 Ragaba ez Zarga? Professor Daly said hercofital
7 the Bahr el Arab. He crossed the Bahr el Amain 7 an express reference; it was simply his imeggpion.
8 Sultan Rob's village on the south bank, theadhd 8 | pause in what | have to accept is ahtllig
9 northwest, along or close to the north barthef 9 disconnected presentation -- the Tribunal feilhive
10 river. He only turned away from the rivetts 10 me for this -- to make two other historicharks.
11 village of Gohea, which he described as en th 11 The first concerns the differential impactha Mahdi.
12 riverbank. So of course he encountered Ndlaiges 12 We have dealt with this in our pleadings,ibuias
13 and cultivation, but they were on the Bahkralb; to 13 trotted out in the last day and it needseto b
14 the north of it, of course, but on it. 14 mentioned.
15 Heading northeast and then north, théthexe 15 The suggestion is that the Ngok were imerto the
16 things he mentioned were the Regabet el Lau, 16 factors which, it is true, had a very mataiverse
17 a watercourse; El Niat, described by Wilkmss 17 impact on the Homr during the Mahdi peri@d,reasons
18 a large swamp, now dry, but referred to, a8btn 18 we don't need to go into, but the suggeskiahthe
19 claimed it yesterday, to be a Ngok village] ghen 19 Ngok were immune is without foundation, foe reasons
20 Abu Kareit, a Homr settlement. 20 stated in our rejoinder.
21 The inference is that where he's be&imtabbout 21 Professor Cunnison writes of this pericahd he
22 settlements of one particular group, and toenes upon 22 had obviously looked at the history ratheeftdly
23 a settlement of a different tribe, he saybait 23 himself:
24 point, as he did on the way down -- he dbes the 24 "The tribe [he is referring to the Horhtlee end
25 way back when he comes to Abu Kareit -- itse $ign 25 of the Mahdi period] lived among the riverbedrth of
Page 186 Page 188
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16:20 1 the Bahr el Arab [that is in the riverarea] and 16:23 1 yourself.
2 rebuilt their stocks of cattle by trading iyahey 2 Mr Born did not refer to the majority bktroute
3 hunted for cattle from traders who establidtigging 3 reports and associated information which k tgmu
4 centres there." 4 through yesterday. He has a rather snottysalettive
5 So they were well to the south at thaefiiding 5 view about colonial administration, it seems.
6 from the impact of the Mahdi and the extrenuiyurbed 6 Instead the primary basis on which the 2L
7 conditions to which that had given rise. 7 constructed its case is the combination of its
8 A second point in the immediately post-@aminium 8 environmental argument, its form of environtaén
9 period related to the Government's concerntabe 9 determinism, with oral history.
10 river system. | would simply make the point, 10 | have already commented on oral histbgon't
11 supplement to the questions that | askedeBsof Daly, 11 deny its value in determining a general mosibut it
12 that the Sudan Intelligence Report for Noveni904 12 has to be checked against the other eviddtisesaid
13 makes it clear that Bayldon was beginningvestigate 13 that Sultan Rob, who was himself of courdeect
14 areas to the north. 14 actor in the event, was lying when he sadethvere no
15 In February 1905, the month before thedfer, 15 Ngok to the west of his settlement in Burakol
16 there was a report in Bayldon's progresdemed in 16 What we suggest is you look at the oglveence on
17 the Sudan Intelligence Reports which refetié raids 17 that particular point. To take one exampieat is the
18 on Sultan Gorkwei of the district of Toj, esays that: 18 other evidence? The other evidence is thte r@port
19 "The Camel Corps Company, now in Bal#rab, will 19 which someone walks from Gerinti, which i$ adNgok
20 investigate their case on the way to Korddfan 20 settlement and certainly was not a Ngokegattht in
21 Professor Daly presented this picturenasof 21 1905, to the new village, to Burakol, andi§imo
22 complete absence of Government administra#dh 22 treks, and then says that on the Ragabadhely
23 | would say is: read the documents for ydtirSeney 23 Arabs travelling south to go to the villagebtiy
24 may be colonial documents; they are colatoaliments. 24 grain.
25 One doesn't like colonialism in principle.h&¥is 25 There is a concordance of evidence comifigy with
Page 189 Page 191
16:22 1 clear is that the coming of the Condonminivas 16:25 1 Sultan Rob, who may have lied on occadiohgloesn't
2 an unqualified blessing for the people of$lelan, 2 seem to have been lying on this occasionftzere is
3 including both the peoples primarily invohiedhis 3 much other evidence of the non-involvemerthefNgok
4 case. 4 on the Darfur boundary, north of the Bahr A
5 Professor Daly fully accepted my view izt 5 But the principal new element about tred bistory
6 population estimate given by the SPLM/A oftB®, was 6 is the community mapping report. Now, onencareny
7 wrong. He wasn't prepared to put his owmedg on 7 the value of community mapping in certain eatg, but
8 it. We've given an estimate based upon hthodelogy 8 frankly it's the case that the informatiorhgaéd may
9 of 5,000-10,000. Counsel distorted my statenvehich 9 be gathered in a more systematic way, baritanly be
10 was a slight modification of our earlier piosi, by 10 checked in a very careful manner. We sirdplyt have
11 giving the number of 15,000, but didn't ekplahere 11 the data, the data produced by the commuratyping
12 that came from. 12 project that was conducted in a hurry.
13 The consequence was that it's obvious fhe 13 You heard the circumstances in whichaig w
14 evidence that there was significant intdogghe 14 conducted, but in particular you heard thecession by
15 Government in clarifying the river situatian 15 Dr Poole when | asked him whether he accapeed
16 precisely the time when the transfer occumed that 16 SPLM/A's representation of what he had eistaddi.
17 incidentally in the course of those programithere was 17 I will quote it again from paragraph 51 of th
18 something which is indistinguishable from 18 rejoinder:
19 administration. 19 "The community mapping project shows zeremt
20 Can you imagine, if you were counsel in m 20 Ngok Dinka villages were located throughtet Bahr
21 hypothetical case between the British Goventrand the 21 region, extending north to latitude 10°3%tmdoth
22 French Government for the delimitation of loeindary 22 in 1905 and for decades thereafter."
23 between a French Bahr el Ghazal and an Hrigbsdofan, 23 He obviously accepted under some preslate¢hat
24 how much you would leap on these documeritsjoy as 24 was not the case. Itis a clear misrepratent The
25 evidence of administration? But you know fha 25 community mapping project can establish mgtleixcept
Page 190 Page 192
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16:26 1 for the area in which it was covered. ¥ao look at 16:29 1 shows.
2 the outcome as to what you would think intrefato 2 If they are not on the Darfur boundargrtitheir
3 areas to the north of the Ragaba ez Zarga. 3 own theory of the case means that the AbyeaAloes
4 | come back to my point about hybrid baanebs 4 not include an area so far to the west, aftdiSRob
5 which | made yesterday and which counselferSPLM/A 5 was right in saying that more or less at itne of the
6 responded to very briefly this afternoon. ill revert 6 transfer.
7 to some of the issues about the determinafitime 7 You can determine the anthropological fexause
8 tribal area of the Ngok at 1905 in my finagentation 8 that is your mandate in the context of thétdtion
9 tomorrow, but | do want to address this idseEause it 9 exercise. We say, of course, that it is
10 is of fundamental importance. 10 an extraordinarily difficult fact to demorattr, and
11 When | was making a point about beingygegahically 11 I think the process of the last two days halve
12 challenged, | was not making that point Iatien to 12 satisfied you of that proposition, on whicluesel do
13 the hybrid issue; | was making the poiniiation to 13 in fact agree.
14 rather more, let us say, trivial questions/béther 14 We say the fact of that is the reason thibye was
15 their submission actually contained the cetephrea or 15 an excess of mandate in this case, becasisactithat
16 not, and whether particular references todinates 16 was determined was actually a fact relating t
17 were geographically accurate. 17 provincial boundaries, without the most calici
18 The broader point is this: if the SPLMiAnts to 18 provincial boundary being taken into accairll.
19 live by the tribal boundary hypothesis, tttegy die by 19 Mr President, | think I've reached thequkat
20 it as well. They can't pick and choose. yT¢an't 20 which we are supposed to stop at this phesejill do
21 say, as they now seem to be saying, there vitnally 21 it, but with, | hope, the assurance thdtef¢'s
22 no Ngok in area 1, the area below the BahArad, and 22 anything that I've left out in these rattettered
23 then say that as a matter of tribal integpian it 23 remarks, | can come back to it before Mr Bwas the
24 belonged to the Ngok. 24 last word tomorrow morning.
25 On the basis of the assumption thatates was 25 Thank you, sir. Thank you, members efTtibunal.
Page 193 Page 195
16:28 1 virtually empty, it did not belong to tNgok; 16:31 1 THE CHAIRMAN: I thank you very much, Profes§trawford.
2 apparently it belonged to the Twic, who acedtheir 2 Are there any questions on the part of theuhal?
3 being moved to the south in a boundary which 3 No. Then we'll break until 5 o'clock.
4 Titherington showed was some considerablarist south 4 (4.31pm)
5 of the river and which was coexistent with hoeindary 5 (A short break)
6 between the Ngok and the Twic. 6 (4.59 pm)
7 The positions they're taking don't addtbpy 7 THE CHAIRMAN: Mr Born.
8 don't make sense. There is no actual evidbate¢hey 8 Submissions by MR BORN
9 were on the Darfur boundary. Mr Born saysl itla 9 MR BORN: Thank you, Mr President.
10 true, that the agreement to which one versidhe 10 I would like to turn now in our rebuttalbmissions
11 Civsec document was attached -- the reasayavweyou 11 to the interpretation of the definition oétAbyei
12 two versions is that it was an annex to atimgéeld 12 Area. | addressed this in some detail, asgmember,
13 in the 1930s, which is one of those annexbarmhe 13 on Monday, but it seems that | need to dagsdn.
14 mentioned. But it obviously was brought in&ng for 14 You will remember that on Monday and Hagsthe
15 another purpose and was used in the corftext o 15 Government, both Mr Bundy and Professor Guedyfargued
16 a discussion about grazing rights for thelNjoka 16 at some length that the Abyei Area can cbosiy of
17 south of the Bahr el Arab and south of theba 17 the territory that was located to the sofithe
18 boundary. 18 putative Kordofan/Bahr el Ghazal provincialibdary in
19 It's obvious that the Ngok had no inteiresvhat 19 1905. As we've seen, they argue basicadly th
20 was being discussed at that meeting, alththegmap 20 Article 1.1.2 of the Abyei Protocol refershe
21 itself was being used as an apparently viduaduition 21 transfer of an area or a territory in 190 aot to
22 to the body of information about grazing t&im the 22 the transfer of the nine Ngok Dinka chiefdoms
23 general area. But the fact that they haiditecest in 23 | promised you yesterday that | would comeklzand
24 it demonstrates the point, which is that tveye not 24 address this in some detail.
25 on the Darfur boundary at all, as the othefemce 25 I'd like to start by just referring biiefo the
Page 194 Page 196
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17:00 1 consequences of the Government's definitiowould 17:04 1 sort of enquiry by this Tribunal, the Goweent's
2 mean that, irrespective of what the historgcal the 2 interpretation of Article 1.1.2 is wrong; it's
3 factual evidence showed, even though the Ngok' 3 demonstrably wrong in substance.
4 historical and ancestral homelands were |dd2886, as 4 It's important as we turn to interpretihgt
5 Professor Crawford put it, or 98% to the naoftthe 5 definition of the Abyei Area to look to thenfuage of
6 Kiir/Bahr el Arab, that would be irrelevartiat 88% or 6 the Abyei Protocol. That's something thatBvindy, who
7 98% of the Ngok's territory would be excludiedn the 7 revisited this issue for the Government toalay
8 Abyei Area would result, in Mr Crawford's subsion, 8 yesterday, did not do. He and the Governnventd
9 entirely by virtue of the parties' agreemer2005 in 9 instead define the Abyei Area more or lessdfigrence
10 the Abyei Protocol. 10 to Wingate's memorandum and by referencentd they
11 As we saw at the question just at thecétiae 11 call the transfer documents, and not by eefez to the
12 morning's session that | came back and argwénat is 12 language or the purposes of the Abyei Priitocan
13 essentially the thesis also of Zakaria Atemitisess 13 fact, as we come to see soon, to the drafisigry of
14 statement on behalf of the Government. 14 the Abyei Protocol.
15 I would like to turn now to the Governriien 15 Let's start then, as we set about triorgjve
16 interpretation of Article 1.1.2, but I'd like do that 16 a substantive interpretation to Article 1, Wh the
17 in a way that's a bit different from how thevernment 17 language of what the parties agreed to, thee@ment
18 has done it, which, as you will recall, isatmress 18 and the SPLM/A in 2005.
19 Abyei Protocol's language in its first preatians and 19 What they agreed to -- you can see therscreen,
20 then to spend time dwelling, in these predimts in 20 and it's language we've had read to us regligdiut
21 the last couple of days, on the historicauaaents, 21 it's worth looking at again -- the territasydefined
22 I'd like to put those two pieces together laok at 22 as the area of the nine Ngok Dinka chiefdarssferred
23 them together. Naturally what I'd like toisl@o 23 to Kordofan in 1905. That's the place wet.sta
24 begin with the language of Article 1.1.2. 24 | discussed at some length on Sundayrtfibe
25 Preliminarily, though, as we've seemé this 25 English language the plain meaning of Articte 2
Page 197 Page 199
17:02 1 goes back to excess of mandate provisidhe 17:.05 1 refers to the area of the nine Ngok Dictkafdoms
2 Government's claim that the experts misinetegl 2 which were -- which were -- collectively tréersed to
3 Article 1.1.2 is not a basis for an excesniahdate 3 Kordofan in 1905. It does not refer to transfer of
4 claim. The experts' misinterpretation ofdieénition 4 some sub-part of an area of the nine Ngok ®ink
5 of the Abyei Area in Article 1.1.2 would be emor of 5 chiefdoms, as the Government would have ytevse
6 law or an error of interpretation, not an esoef 6 We also saw how that interpretation wasiooed by
7 substantive mandate. 7 the expert report of Professor Crystal OBE.
8 | would suggest -- | will probably be ased of 8 Professor Crystal explained and applied tmplsi but
9 misinterpreting counsel's submissions, bainftdhink 9 very important English grammatical rule ofpnoity.
10 | do here; I think Professor Pellet forthtigh 10 It's a common-sense rule. It makes senseapilied
11 acknowledged that in the questions from fttilguial, 11 it in other contexts. The Government didafaiose to
12 Professor Reisman in particular, and thagsigely 12 challenge that report, did not seek to ceossnine
13 consistent with the Government's memoritiiat 13 him. His evidence on that issue, the rulprokimity,
14 an error in substantive interpretation isthetbasis 14 is unchallenged and uncontroverted in therdec
15 for an excess of mandate claim -- the Tribdoas not 15 He said, and it's worth looking at hisar, that:
16 sit as a Court of Appeal -- and an error, 16 "The analysis of all the grammatical dast
17 a misinterpretation, in how the definitiortloé Abyei 17 involved in this sentence [that is to saydletl1.1.2]
18 Area is set forth in Article 1.1.2 is not 18 taken in textual isolation [that means loghkar
19 a jurisdictional excess; it's not an excéssandate 19 Article 1.1.2 itself] points to the clear ctrsion
20 within the meaning of Article 2(c) of the Atrition 20 that it is the chiefdoms which are beingsfamed.”
21 Agreement. 21 That means not a particular area thairegb
22 If I'm right on that, that's an end & thatter, 22 transferred, but rather the chiefdoms, the ni
23 and in a sense | don't need to keep talkirthie 23 Ngok Dinka chiefdoms, which is what the SPAM/
24 issue, but I will. 24 position has been, it's what the expertstiposvas,
25 In any event, even if that were the biasisome 25 as we are going to see.
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17.07 1 Let's take a step away from just éimgliage of 17:10 1 that they wanted to choose, to vote fraaty
2 Article 1.1.2 and look at the entire provision 2 democratically on whether to be included mgbuth or
3 a little broader context before sort of taking 3 in the north.
4 successive steps back, further away, andrigaki the 4 That's why Article 1.1.2 referred to thgdK Dinka
5 language in a broader context as well. 5 and referred to the nine Ngok Dinka chiefdonmsthose
6 That conclusion -- Professor Crystal'sctasion, 6 circumstances, it would make no sense -- itldvbe
7 our conclusion -- is confirmed by the factttha 7 absurd -- to say that the referendum shoulddle some
8 Article 1.1.2 included the phrase "the arethefnine 8 of the chiefdoms or some of the Ngok Dinkagbeo That
9 Ngok Dinka chiefdoms"; not seven, not threx,however 9 would be completely contrary to the basic pagpof the
10 many may have been beneath the Kiir, butausall 10 referendum.
11 nine. It referred to all nine because it twdrio 11 | note that the Government has not oaitktie
12 include all of the Ngok Dinka chiefdoms.didin't want 12 word "referendum”. They haven't referreth®
13 to include some of them or some indeterminateber, 13 purposes of the Abyei Protocol in 2005. Thayen't
14 but the parties wanted specifically to capalf of 14 confronted the reason it was that thesegsattie
15 the Ngok Dinka chiefdoms. 15 Government across the table from us, the SRLdM this
16 As we've seen, they did that because tvese the 16 side, sat down and agreed to that langu@bey agreed
17 Ngok Dinka people. That's how you definezlXigok 17 to that language basically for the purpodeosi to
18 Dinka tribe: all nine Ngok Dinka chiefdomsden 18 decide who would get to vote freely and dematdzally
19 a single paramount chief, whose witnessrsgteyou 19 in the Abyei referendum.
20 have. The parties sought specifically imgdhat to 20 In those circumstances | would submitrédason
21 ensure that they caught the territory obfthe 21 that Professor Crawford and Mr Bundy haexitressed
22 Ngok Dinka chiefdoms, not just some of thénould 22 this issue is because they don't have armgthisay.
23 suggest that that's a very powerful and inapbaspect 23 When you think about what the purpose oftbgei
24 in giving meaning to Article 1.1.2. 24 referendum was, and put it together withHdhguage of
25 We also saw how it is important to nat jook at 25 Article 1.1.2, there is no answer but thaichih have
Page 201 Page 203
17:08 1 the words of Article 1.1.2. Those wordsaear. 17:11 1 given.
2 Those words are very clear. You can applyifimgules 2 Let's look now at how some other peopleeha
3 of grammar; that confirms what the words meBat it's 3 interpreted the Abyei Protocol, and in patécthe
4 also, | would suggest, important to look aatithe 4 definition of the Abyei Area. This is the ABRperts'
5 parties meant in 2005, because that confirroanfirms 5 transcripts. It's how they, time and agairtheir
6 powerfully -- what the words that they usecame 6 meetings with the parties, with the Governrsent
7 This is a subject where again, just ag thdn't 7 delegation and with the SPLM/A, as they weggeeted to
8 answer Professor Crystal, they have not aresivee; and 8 do under the procedural framework set outtfem, how
9 more importantly, I'd say, they haven't angaehe 9 they referred to what the Abyei Area was.
10 language that they agreed to in the Abyeidead. 10 Ambassador Petterson said:
11 Those purposes recorded in the Abyeoeobare 11 "Our job is to define and demarcate tiea af the
12 clear. The basic purpose for defining thgehlirea in 12 nine Ngok Dinka chiefdoms that were [not thhivas',
13 the Abyei Protocol was to specify that regidrose 13 ‘that were'] transferred to Kordofan from BahGhazal
14 residents would be entitled to participatthamAbyei 14 province in 1905."
15 referendum which is provided for in Articl®Bthe 15 Precisely consistent with what Profesxgstal
16 Abyei Protocol. Only residents of the Abjega will 16 said, precisely consistent with what | hagerbsaying,
17 be entitled to participate in the free deraticr 17 precisely contrary to what the Government says, but
18 elections, in the referendum, conducted samebusly 18 the Government didn't say anything then jeciton.
19 with the main southern referendum in 2011then 19 Let's look at the meeting in Agok on
20 question of whether they will go south or thiee they 20 18th April 2005. Ambassador Petterson dwedetthat
21 will go north. 21 the mandate of the ABC was:
22 It's undisputed that the entire reasomhie Abyei 22 "... to define and demarcate the areéaeohine
23 referendum was to permit the people of thekN@inka 23 Ngok Dinka chiefdoms which were transfereed t
24 chiefdoms, all nine chiefdoms, who had cdesity said 24 Kordofan."
25 over the past decades that they belongédeteauth or 25 Again, precisely the same language hémteeting
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17:13 1 on April 16th in Dembloya, he said aghit tvhat they 17:15 1 chiefdoms at the time they the chiefdorasew
2 were setting out to do was: 2 transferred to Kordofan in 1905. That isdkénition
3 "... determine the boundaries of the Ngek Dinka 3 of the Abyei Area.
4 chiefdoms as they existed 100 years ago." 4 With that we arrive at where Mr Bundy bega
5 A different formulation, but every singime it 5 yesterday, when he addressed the issue défhmtion
6 had the same essential meaning. It refeorétetnine 6 of the Abyei Area.
7 Ngok Dinka chiefdoms which were transferreat;to some 7 You will recall that Mr Bundy began hisepentation
8 specific territory that was transferred. Ette the 8 by addressing the reference to what he desteb the
9 Government sat there, the Government didjécob 9 Condominium orders of the 1905 transfer, whielsaid
10 didn't protest, didn't say, "That's wron@he reason, 10 were before the Government and the SPLM/Awvthey
11 | would suggest -- and we are going to com#at -- 11 negotiated the Abyei Protocol, and you can-se
12 is because the Government knew perfectly, aed 12 | don't want to be accused of misstating sbateone
13 didn't disagree that that's what the languaggnt. 13 said -- you can see here that he said:
14 That is one of the reasons that theygpicke ABC 14 "Yes, the negotiators of the Abyei Protagere
15 experts. They didn't pick people that mabpt 15 aware of the 1905 transfer documents."
16 a sort of abstract, cold, arbitrary provihbsundary 16 Preliminarily. Mr Bundy's reliance oretsupposed
17 definition that the Government urges; thexked 17 negotiating history of the Abyei Protocol,what was
18 experts that would evaluate historical evigesnd they 18 before the negotiators of the Abyei Protoisod bit
19 put in -- with the greatest of respect tormountains 19 of an about-face about the Government.
20 of evidence -- their own mountains of evidenc 20 The Government's initial position wag tha
21 They put in 100 witnesses to talk notéibo 21 Tribunal did not need to pay attention tséhe
22 provincial boundaries, not to read on whatesiaor 22 so-called supplementary means of interpogtatl’ou
23 Wingate said or didn't say, but to talk atibatland, 23 will recall that our memorial put in a sulpgial
24 to talk about the people, to talk about tiseoly, to 24 discussion of the drafting history, while Gevernment
25 talk about the traditional areas of both pedpecause 25 devoted essentially no attention to it beeaparsuant
Page 205 Page 207
17:14 1 that's what they had in mind. 17:17 1 to this paragraph from their memorialyttigin't think
2 They didn't object when Ambassador Petters 2 it was appropriate, didn't think it was neeegs
3 provided these comments, and he didn't adgpt a 3 In any case, about-face or not, Mr Bundy's
4 peculiar interpretation here; this is just tvha 4 discussion of the drafting history of the Ableotocol
5 Article 1.1.2 says in the English language. 5 is wrong. In fact, when you go and look ait th
6 Even the Government's counter-memoriagnyou 6 drafting history, it confirms -- it confirms
7 look at it, does not disagree that what 7 powerfully -- what the language said, whatlishg
8 Ambassador Petterson said at these meetirgs wa 8 grammar rules say, and what the purposes mearay
9 an acceptable interpretation of the mandate. 9 be a secondary means of interpretation, Isutitl
10 Flipping back, even if Professor Pelkd hnswered 10 one that supports the primary means.
11 Professor Reisman's question differentlytettisaid: 11 What we will see when we look at thisftiing
12 yes, if they made a serious error in mispriting 12 history is the opposite of what Mr Bundy tptili.
13 Article 1.1.2 that would be an excess of ras@dhe 13 Mr Bundy would have you think that the negtatis of
14 Government conceives here that these weeptatite 14 the Abyei Protocol focused on Wingate's memduam.
15 interpretations. That is a concession wét deed to 15 There's no evidence at all -- none -- they #wen
16 rely on. It's because Article 1.1.2 is asrphs day 16 knew about it. There's no evidence that &ven
17 when you read it. 17 referred to it.
18 So, if we can stop here for just a momehat we 18 Instead, as one would think, and as vleseg the
19 see from the language of Article 1.1.2, wimatsee from 19 record clearly shows -- and as the Governimast
20 the grammatical rules of the English languggsied to 20 conceded repeatedly, even under Professarf@és
21 Article 1.1.2 and what we see from the puepaxf 21 standards for concessions -- what the pdd@sed on
22 Article 1.1.2, and indeed of the whole 22 was Sudan Intelligence Report No. 128, andiiliéook
23 Comprehensive Peace Agreement, is a sirighe, ¢ 23 at that too. What we will see is the Sudaelligence
24 inescapable conclusion, and that is thatl&rti.1.2 24 Report No. 128 talks about a tribal tranefgreople,
25 referred to the entire area of the nine Ngwka 25 the Ngok Dinka people.
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17118 1 You will recall on the first day ofsthearing, in 17:21 1 about a slave raid by Homr Arabs which ¢eadied off
2 a bit of a shift from the Government's meripria 2 some 30 Dinka and 1,000 of their cattle."
3 Professor Crawford told us -- and you carhéee 3 It's only a small fraction of the 60,000s0 that
4 comments here on the screen -- that: 4 we heard about. Then the record says:
5 "... the travaux of the Abyei Protocotan be 5 "Two runners who arrived at Fashoda on
6 referred to in order to confirm the meanindved at 6 13th September from the Dinka district repbaa the
7 on an analysis of the text ..." 7 cattle and slave raid."

8 He then went on to say, as part of theatra of 8 I would like to move on from that for jussecond.
9 the Abyei Protocol, that: 9 There was then, in January 1905, a similaortépm
10 "Reference was specifically made to thea® 10 the Twic Dinka, who complained, as Sultan Rad), to

11 Intelligence Report of March 1905, one oftthasfer 11 the Condominium authorities about a similadlof

12 documents."” 12 raid. Sheihk Rihan made the complaints yadcan see
13 Let me repeat that so that we don't iniss 13 them on the screen there. | won't readtibegause
14 "... specifically made to the Sudan ligehce 14 it's just the point of the complaints.

15 Report [No. 128] of March 1905." 15 As we know, it was these complaints dedraids
16 Professor Crawford didn't make that ¥pu can 16 that they referred to that resulted in agleniby the
17 look at the Government's memorial, whichxaody 17 Sudan Government to ensure that both thengcthe
18 consistent with it. It's on the screen fouy This 18 Ngok and the Twic, and the perpetratorsHiwar, were
19 is the Government's memorial, and it said: 19 placed together under a single administrativtbority.
20 "It was precisely this passage ..." 20 The rationale was that if you had theesgovernor
21 The passage there just above the qhet@assage 21 looking after both peoples, then it woulddss likely
22 which quotes Sudan Intelligence Report N8: 12 22 that the two peoples, and in particular thehern

23 "It was precisely this passage whichidetthe 23 Arabs, would do bad things to each othere idlba was
24 formulation of the ABC's mandate and thahisf 24 to place the tribes together under a singflecaity.

25 Tribunal." 25 We heard Professor Daly, the world's leadurority

Page 209 Page 211
17:20 1 You can see the Government's memamigthe screen: 17:23 1 on this subject-matter, describe that geevery

2 precisely this passage which led to the foatmh of 2 clearly this morning.

3 the disputed text. The precise passage thatre/ 3 So, with that background, let's look ndawvhat the

4 talking about is the definition of the trandfe 4 Government has said is the text that thegsasti

5 Sudan Intelligence Report No. 128. 5 these parties, the SPLM/A and the Governmemad in
6 | would note that there is no suggestiothe 6 front of them when they negotiated Article.2.1

7 Government's memorial, there's no suggestion i 7 We can see it on the screen there, arldakeat

8 Professor Crawford's comments, there's noesiign 8 the passage which the Government has saigpneesely
9 anywhere else in the record that anythingSmatan 9 the passage that led to the formulation oBE's
10 Intelligence Report No. 128 is what the partiad in 10 mandate. It makes it unmistakably clear et
11 front of them when they thought about thglaye in 11 transfer in question was not a transfer roftoey,
12 Article 1.1.2 of the Abyei Protocol. 12 not a transfer of an area, but the trandfartobe,
13 That is what the travaux refers to; thathat the 13 the transfer of a people.
14 Government said, it didn't say anything défe; and 14 Look at the slide, look at what it says:
15 that is what, if we are going to look at trax, we 15 "It has been decided that Sultan Rob setwountry
16 have to look at. So let's go look at it. 16 [yes, he had a country] is on the Kiir Rivaard
17 Before we look at it, though, let's guhia bit 17 Sheihk Rihan of Toj are to belong to the Kdad
18 of context. First, you will recall -- and \wave had 18 people."
19 expert testimony about this from Professdy Oaut we 19 "Are", those: Sultan Rob and Sheihk Rihan
20 can look at the record for ourselves tooond®minium 20 "These people have on certain occasiomplained
21 records reported that: 21 of raids made on them by southern Kordofaabdyand it
22 "In September of 1903 residents of tHlage of 22 has therefore been considered advisablate phem
23 Sheikh Rob [he had either been demoted ongted, I've 23 under the same governor as the Arabs of wdwsguct
24 never figured out quite which, from SultarbRio the 24 they complain.”
25 Dinka district of Gnok [presumably Ngok] haamplained 25 It's perfectly clear that the objectho$t
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1724 1 transfer, the 1905 transfer, the thing,abject or 17:27 1 Twic Dinka people. That's what the largguaf the
2 the subject that was transferred in 1905, thes 2 report says, that's what the purpose of thesida was
3 Ngok Dinka and Twic Dinka people, and not fineel 3 meant to be.
4 territorial area, not an area. 4 Itis, as | said -- and I'll no doubt lxe@sed of
5 That's plain when you read the langudgeefers 5 being unduly adversarial in my advocacy stylaut it
6 to, "These people have on certain occasi@ngfers 6 is absurd, quite literally absurd, to say theias
7 to placing "them", not "it", under the sameguor. 7 just Sheihk Rihan and Sultan Rob that weresteared.
8 Beyond any conceivable doubt it was Sultan,Rob 8 No. It's right that people were transferiigslwrong
9 Sheihk Rihan and their people who were torigeto 9 that it was those two people. It was the NQolka
10 Kordofan and be under the administratiornefkordofan 10 people and the Twic Dinka people.
11 governor. 11 I shouldn't in a sense even have toldbial
12 Mr Bundy argued on Monday, and with a liéi less 12 I shouldn't have to be harsh. | should the tbbe
13 conviction today, that the reference to "pebis 13 understanding, because the Government agiitreche.
14 really just a reference to Sultan Rob andHiteihan. 14 Let's look at what their memorial said. Teention
15 | would suggest to you that although thdeast 15 that we heard just recently of a transfe8ufan Rob
16 acknowledges that it was people, not teyjtibrat was 16 and Sheihk Rihan or of an area isn't whaGiseernment
17 transferred, that the suggestion that itjuststhose 17 said before. You can look in their writtemissions.
18 two individuals, Sultan Rob and Sheihk Rihan, 18 The Government said:
19 hopeless, it's desperate. 19 "It was decided in early 1905 to trangferlatter
20 Sudan Intelligence Report No. 128 didtrasisfer 20 groups [ie the Ngok Dinka and the Twic Dint@]
21 just Sultan Rob and Sheihk Rihan. It wasspate sort 21 Kordofan."
22 of late 19th century/early 20th century wse 22 The Government didn't say to transfete®uRob and
23 protection programme. This was a transféhef 23 Sheihk Rihan; didn't say an area. Theyisaids
24 people. When we look at what happened béfere 24 decided in early 1905 to transfer "the groug$en,
25 transfer, when we look at what the transdat, svhen 25 just to make sure we didn't miss the polimgty tsaid it
Page 213 Page 215
17:26 1 we look at why the transfer was done, \illesee that 17:29 1 again:
2 that is inescapably true. 2 "Apparently investigations were carried aod
3 First, it doesn't make much sense in tigligh 3 a decision was promptly made to transfer buHNgok
4 language -- and perhaps that's why Mr Buni/sa 4 and the Twic to Kordofan."
5 wasn't a grammarian -- to refer to just twdividuals 5 They couldn't have put it much more clearl
6 as people in this context. People is a broealecept 6 Perhaps they could have, actually; they chale just
7 in the English language. 7 referred to Sudan Intelligence Report No. ¥#8ch
8 More fundamentally, though, the Condomimiu 8 itself is crystal-clear. But just to makeesure
9 officials weren't referring to just Sultan Rard 9 didn't miss the point, the Government said ihe
10 Sheihk Rihan; indeed, it's literally abswadtiggest 10 plainest of language.
11 that just those two individuals were transfer 11 There can be no doubt from the languéde® no
12 It wasn't they, those two individuals,ontad 12 doubt from the language of the Governmerg'sanial, no
13 personally been the targets of the Arab ratush are 13 doubt from any reasonable interpretatiomefiurposes
14 referred to in the transfer decision; it waesr 14 and the context of this that what was happewas
15 people. Sultan Rob wasn't carried off, henitane of 15 a tribal transfer of the Ngok people.
16 the 30 Ngok boys who was carried off as itepeit was 16 Exactly the same interpretation of tHevant
17 his people. 17 Sudan Intelligence Report and the Condomiranision
18 It wasn't Sultan Rob who went and conmgidito the 18 was made by the Government during the ABGgmtations.
19 Condominium officials; that's why | showediythe slide 19 It wasn't that the Government made someoslipe pen
20 that said two runners did, two Ngok Dinkarers went 20 in its memorial which its counsel might noanwto
21 and did. Those people complained, the Ngok® 21 explain away. No. Here's what the Goverrrsaid to
22 complained. 22 the ABC experts. Let me read it out fromsfde:
23 It wasn't Sultan Rob and Sheihk Rihan o 23 "The decision to transfer the Ngok Diaka Twic to
24 themselves were placed under the Kordofaergovent; of 24 Kordofan ..."
25 course not. It was the Ngok Dinka peopletard 25 It didn't say, "The decision to trandfex area
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17:30 1 beneath the Kiir to Kordofan”, as Mr Bundguld have 17:33 1 On Monday Mr Bundy said:

2 you say. That's what they said there: thésibecto 2 "I shall discuss each of these documentisri,

3 transfer the Ngok Dinka and Twic to Kordofarhose are 3 but before doing so | might just note in pagshat it

4 tribes, those are people; that's not an area. 4 is absolutely extraordinary in the Governngeview

5 Let's look at the next slide. The Goveentrthen 5 that the ABC experts referred to none of tliese

6 said: 6 documents in connection with the transfeheirt

7 "The reason of transferring the Ngok dredTtwic to 7 report, despite the fact that all of them been

8 Kordofan ..." 8 submitted to the experts by the Governmeént ...

9 Again, not an area, but the Ngok and theT And 9 It's a bit like Professor Crawford's aetion of

10 guess what you see underneath: you see Sudan 10 a scientific shambles. And, like Profess@v@ord's
11 Intelligence Report No. 127, which has tmgiage that 11 accusation, when you go and look at the tepitin even
12 | referred to you previously, explaining tkason for 12 the slightest care, it's wrong.

13 protecting the people of the tribes. 13 Let's look. Far from ignoring the tragrsf

14 Let's look at the next slide, and hésaitittle 14 documents, the ABC experts' final reportreetirectly
15 bit obscured: 15 and specifically to Sudan Intelligence Repiwt 128.
16 "The decision to transfer.” 16 You can see that on the screen, you cartimead

17 The decision to transfer the Ngok andTivee to 17 footnote, you can read it on the text. Mn&udidn't
18 Kordofan. And guess what you see underribathyou 18 do it for you, but let me take you to it.

19 see Sudan Intelligence Report No. 128, whdgls what 19 The experts said specifically that thdeBu
20 we've already seen, and which, just as | gatlas 20 Intelligence Report provides:
21 the Government's memorial said, just as te@qus two 21 "... the official principal reason foettransfer
22 slides said, just as the ABC experts sadad,ittwas 22 of the nine Ngok Dinka chiefdoms ..."
23 a decision to transfer the Ngok and the Twic 23 This is the part of the report that sigepity
24 Kordofan. 24 didn't exist. This is the thing which, extdinarily
25 It did not, as Mr Bundy sought to do,alé this 25 in the Government's view, the experts neaéat p

Page 217 Page 219
17:31 1 as a transfer of territory and an arelaeyTook the 17:34 1 attention to. When you look at what tkigests did,

2 same position as the Government's memottal. | 2 they did just what everybody else who's evekéd at

3 described precisely the passage that was asdie 3 this document concluded: they said that it thas

4 Government put it, to formulate Article 1.1.2. 4 principal reasons for the transfer of the nine

5 Not surprisingly, in the experts' repbatts what 5 Ngok Dinka chiefdoms to Kordofan, again aatib

6 they said about exactly this document. Kistve seen 6 transfer.

7 how the experts described this in the varioastings 7 If you don't read the experts' report aitly care,

8 with the people. We heard also -- I'm goimgdme on 8 maybe then you say it's a scientific shaminhegbe

9 in a moment to describe the ABC report itdif, 9 then you say they didn't even bother to rieféine
10 before we do let's look at what Professoyake 10 transfer documents. But if you do read iainou see
11 world's leading expert on the Condominium Sadan has 11 is the same thing that the SPLM/A has sh&lsame
12 to say about this, what he said about it in 12 thing that | have said, the same thing theeBonent's
13 cross-examination. He said: 13 memorial has said, the same thing the Gowenmtisn
14 "Because the British administration was s 14 presentation to the experts said.
15 rudimentary and focused on practical issatkger than 15 In addition, if you go and look at progios 7 in
16 with details, the 1905 transfer decision wlaarly 16 the experts' report, they described thectuikext of
17 about people, not land. The stated purpbeo 17 the Sudan Intelligence Report. They endéld aviother
18 transfer was to place slave raiders andebplp they 18 conclusion that this was a tribal transfet, n
19 raided under one administration. No effaaswnade to 19 a territorial one. They said that the Ngekyge were
20 define the territory ..." 20 regarded as part of the Bahr el Ghazal pcevimtil
21 That's Professor Daly under cross-exainima 21 their transfer -- “their transfer" -- in 1905
22 Mr Schofield said exactly the same thiAgain, he 22 So | don't think there really can be daybt about
23 defended that position on cross-examinatiom f 23 it. It's completely clear that the transfecision in
24 Mr Bundy. He answered clearly that it wameaple that 24 1905, which is recorded in Sudan IntelligeReport
25 were transferred. 25 No. 128, which is precisely the passagettieparties
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17:36 1 had before them when they negotiated theifProtocol, 1739 1 the provincial boundary in the next ye@sntrary to
2 and as to which that's no evidence that tiagyamy 2 the Government's claims, Kordofan's boundavire not
3 other passage, any other document in frotitesh, that 3 extended to encompass any particular areaspaujfic
4 this passage, precisely the passage whichufated 4 area in 1905; again, because it was only the
5 their views, shaped their views, was a trarsfféhe 5 administration of the Ngok people, and noetngd
6 tribes. 6 territory, that had been transferred.
7 That's what Sudan Intelligence Report N said. 7 In 1905, as we've seen, the Condominidivialk
8 That's, when you go and look at the ABC repulnat the 8 had no idea about what territory the Ngok Rink
9 ABC experts said. That's what Professor Balg. 9 inhabited. Mr Bundy said this, and | will tivall
10 That's what Mr Schofield said. That's what t 10 respect, stick to my interpretation of whashid.
11 Government's presentations to the ABC expgaits 11 In 1905, as we've seen, the Condominifficials
12 That's what the Government's memorial s@ite only 12 had no idea about what territory the Ngokidin
13 person who has said something different i8Nhdy, and 13 inhabited. Mr Bundy said this -- and | willith all
14 he is just plain wrong on this issue. 14 respect, stick to my interpretation of whatshid --
15 Mr Bundy then went on and addressed tlest@pn of 15 very clearly when he made the statementsiopéning
16 the provincial boundaries. He treated tfereaces to 16 comments that:
17 the provincial boundaries in the annual respas some 17 "It is self-evident that as of 1905 Gawaent
18 sort of extraordinary revelation. He empbdihow 18 officials would have had no knowledge ofatib
19 there was a reference to changes in therpmiavi 19 locations ..."
20 boundaries. 20 The qualification that he added [earldidn't
21 That's hardly surprising; it's not susimg in the 21 change the substance of it, but if it didaésn't
22 at least. It's obvious that if you transfgreople, 22 matter. You saw from the evidence, you h&ard the
23 especially if you transfer a large and widdspersed 23 evidence, you heard from Professor Dalyttiet
24 people like the Ngok Dinka, there will beriterial 24 Condominium couldn't have begun to definedhetory
25 consequences. A transfer of people wilbatespoint 25 of the Ngok Dinka in 1905; they had no chygte
Page 221 Page 223
17:37 1 entail -- or at least potentially entdépending on 17:40 1 literally, about where the Ngok Dinkalsitery might
2 where they are -- territorial consequencdsat'’s what 2 start and where it might stop. Professor Ralyfirmed
3 happened here: after the transfer decisioe there 3 that. What they did was wherever the Ngokewtrey
4 territorial consequences. 4 put administration of the Ngok in the handghef
5 But critically, the critical passage beftine 5 Governor of Kordofan, and they did it for aywsimple
6 parties when they negotiated the Abyei Prdtaes 6 and logical practical reason.
7 a tribal transfer that only subsequently leaudtorial 7 When you look at what actually happenetthénext
8 consequences. It was the tribal transfenef t 8 years, the Condominium took no steps to detinei
9 Ngok Dinka people that defined subsequendetiea. 9 territory because they didn't know what thettey
10 That is not a case of the Condominiurnciaf, as 10 might be. The Government concedes:
11 Mr Bundy has said and as the Governmentrigaed, 11 "The southern limit of the transferredearemained
12 defining some area beneath the Kiir or soneesvblse. 12 to be delimited in 1905."
13 They had no idea of what sort of area theghtrbe 13 Likewise the Government says that it wraly in
14 transferring; they didn't think about it. ®¢lhey 14 1912, seven years after the transfer, tpab\ancial
15 transferred, as everybody said, including the 15 boundary line was established between Kordafal
16 Government, was a people: the Ngok Dinka lpeop 16 Bahr el Ghazal and then, AS we've seen, mewes than
17 Mr Bundy relied in particular on the aahieports. 17 25 kilometres from the Bahr el Arab.
18 We can see references in the annual repditis t 18 Mr Bundy also acknowledged this poinadiein his
19 changes to the boundaries, but it's uselobloat 19 oral submissions on Monday, when he saidd-yau can
20 them as well. They refer in both caseséo th 20 see it on the slide:
21 Ngok Dinka people, the Dinka Sheikhs: SuRab and 21 "The southern limits of the transferreebaand
22 Sultan Rihan Gorkwei are now included in Kdah. 22 hence the new post-transfer Kordofan/Bakstelzal
23 Again, this is the territorial consequencéhef 23 boundary, were not precisely establishe®d51
24 previous tribal transfer. 24 That's a bit of an understatement. ean f
25 That's exactly how the Condominium offisitreated 25 precisely established, they weren't estadistt all.
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17:41 1 It makes perfect sense for the reasonsvétae 17:44 1 Ngok don't really live anywhere: they'ot north,
2 discussed that they couldn't have. They tidwe any 2 they're not south of the Kiir. But peoplelide
3 idea about the territory of the Ngok Dinkaowhnot 3 somewhere, and if you transfer a people thérbe
4 what, who -- they had transferred. 4 territorial consequences.
5 Even after 1912, the southern boundaiooflofan 5 But the essential question that the Gawent tries
6 remained indeterminate and ill-defined bec#luse 6 to confuse is that what Article 1.1.2 refersst
7 Government didn't even at that stage know evtiex Ngok 7 a transfer of people. That's what Sudanligégice
8 really were, and you can see what Mr MacDooalkkd 8 Report No. 128, which was precisely the pas#aaf was
9 the spaghetti bow! of different boundaries there 9 used to formulate Article 1.1.2, said. Theeze
10 there. 10 subsequent territorial consequences, buggbential
11 It's also instructive to consider how the 11 guiding point is that there was a transfea péople,
12 Twic Dinka, who we haven't heard that muabualand who 12 which is just the way the English languagthef
13 were transferred along with the Ngok, weeatd by 13 Abyei Protocol reads.
14 the Government. 14 Again, as the Government describes &,hts
15 In 1929 the Twic Dinka, who had beersitib 15 a transfer of people, the Twic, not of aitery. If
16 transferred as a people in 1905, were rdeaed back 16 that's not clear enough, we can also lobloatthe
17 to Bahr el Ghazal. That's undisputed between 17 Government has described this retransfer.
18 parties. Again, everybody treated the Twitsansfer 18 Let's look at their memorial. They ttikre about
19 just the way they had treated their transfemely, as 19 the retransfer of the Twic Dinka to Bahr éb@al.
20 a tribal transfer of people, not of areas. 20 They don't talk about a territory. They the# phrase
21 We can see -- and this is the best versithe 21 multiple times in their memorial and you cae it in
22 document that's in the record; it comes filoen 22 the slide.
23 Government's presentation to the ABC expétsthe 23 Professor Crawford said the same thingnite
24 published gazette notice of the alteratiothef 24 talked about this part of the case in hisrés&ions.
25 boundaries of Kordofan and Upper Nile proggicJust 25 He said: a retransfer of the Twic. Agaistju
Page 225 Page 227
1743 1 parenthetically | note that this is howrtary changes 17:45 1 inevitably lapsing in his case into thaplEnglish
2 and boundary creations were noticed in the&udf 2 language of what the transfer was: it wasuastier of
3 there was a boundary, it was noticed in tizeige, the 3 people and tribes. The retransfer of the Twés
4 way this is done. 4 exactly on the model of the original trangfethe
5 It is important to look at this reportddnok at 5 Twic, and the original transfer of the Ngokka, not
6 it closely. It refers as you can see to thesfer of 6 of abstract pieces of territory.
7 the Ruweng Ajubba, the Ruweng Await and thevég Alorr 7 The simple point is that the descripticasw
8 sections of Dinka from Kordofan to Upper Nilevince. 8 precisely parallel to the earlier transferisiea that
9 Those are transfers of people. What follaemfthat 9 we saw in the Sudan Intelligence Report.
10 transfer of people? As a result then thexeartain 10 Finally Mr Bundy took us to what he wohlave
11 territorial consequences which if you lookhat 11 defined -- the ABC defined -- the Abyei Ardde took
12 gazette notice are described. 12 us to Governor-General Wingate's memorandmnghjn
13 Note down at the bottom of the page tbeeBment's 13 particular to the statement that:
14 comment on this: 14 "The districts of Sultan Rob and Okwaittte south
15 "By then the Twic were already returred t 15 of Bahr el Arab, and formerly a portion of th
16 Bahr el Ghazal, probably in 1929." 16 Bahr el Ghazal province, have been incorpdratto
17 It's a sequence. You can look at ithepet. 17 Kordofan."
18 There's a transfer of people, a tribe, thedRig, which 18 This is treated as some extraordinargletion
19 has a consequence of result as a conseqofence 19 also. That frankly has no more weight thengrovince
20 transferring people which is to alter thermtaries. 20 boundary references previously discussed.
21 It's no revelation that after you transfeeaple 21 Of course there would be consequencesthe
22 there will then subsequently be a boundajystdent or 22 transfer of the people. Those consequencaklwe the
23 a territorial consequence; of course. Pduple to 23 incorporation of an as yet unspecified afeheNgok
24 live somewhere. 24 and Twic territories into Kordofan. Thatia way
25 The Government | think seems to belibeg the 25 changed of course the fact that the 1905feamas
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17:47 1 a transfer of the Ngok people, not a fearcf 17:50 1 grammar; Professor Crystal has told ug wia means.
2 a particular area. 2 We look at the purposes, the purpose805;2not,
3 Wingate did not try to define the boundaf 3 as the Government would try to have you depilirposes
4 an area that was supposedly transferredandérdm 4 in 1905. Those weren't the purposes of thee@ment
5 it. He didn't try to define the way that tvevincial 5 and the SPLM/A in 2005. You look at the pwgmof the
6 boundaries would be changed, because they Kidiw, 6 Abyei referendum in interpreting the Abyei f@aml.
7 it would have been impossible. 7 Then, if you're going to have recourstho
8 As Mr Bundy told us yesterday, the Condoom 8 travaux, as we think you can, you pay attertiiowhat
9 officials didn't know what the area of the Mdainka 9 it was they paid attention to, what the Gomreent told
10 was. That's clear equally -- even if he Hadmceded 10 you they paid attention to. That was not §fslie's
11 it -- from the actions of the Condominiumicitfls 11 memorandum, that was not what Mr Bundy taid bout.
12 between 1905 and 1911, when they didn'btghinge 12 Instead, as has been repeatedly said bydiher@ment
13 the boundary. 13 itself, indeed on Saturday, precisely thesags they
14 Nor did Wingate's reference to the Balirab in 14 paid attention to was Sudan Intelligence Rdyo. 128.
15 any way purport to fix a northern boundays. 15 Therefore, even if you were to redo whatexperts
16 Mr Schofield demonstrated this morning,utislear 16 looked at -- it's not an excess of mandagstipn, but
17 what Wingate meant by the reference to the BbArab, 17 even if you were to redo it -- you would feazactly
18 whether it was the Ngol or the Kiir. He mallat very 18 the same question that everybody else had.
19 clear this morning when he took us throughgéie's 19 I'd like to move on from that briefly ttee
20 full memorandum, not just the bits that weentaken 20 question of boundaries. We had a lot ofudision
21 to. 21 about it this morning. You'll excuse metifi |
22 More fundamentally, though, in referringhe 22 cartographically challenged in this. I'llahy best to
23 Bahr el Arab Wingate was merely describirggganeral 23 try to explain my understanding of the bouisga and
24 location of the Ngok and the Twic. He was no 24 if | make mistakes I'm sure you'll ask quesiso
25 purporting to define the extent of some teryithat 25 | can correct myself.
Page 229 Page 231
17:48 1 had been transferred. No. He was simgérring back 1751 1 The Government's case is that there's
2 to what the territorial consequence would tthe 2 a well-established provincial boundary in 18@5veen
3 tribal transfer. Of course there was a teniet 3 Kordofan and Bahr el Ghazal, which was locatethe
4 consequence, but nobody would know what tlatadvbe 4 Kiir/Bahr el Arab. The Government argues that1905
5 until 1911. 5 transfer, as we've seen, was a transfer pécifec
6 Of course Wingate's memorandum playedleoat all 6 area, from south of the boundary to nortthef t
7 in the 2005 negotiations of the Abyei Protodtle've 7 boundary.
8 seen what did play a role in those negotiatidVhat 8 As we've seen, the Government concludsstile
9 did play a role was Sudan Intelligence Rejort128. 9 purported provincial boundary is decisivehte t
10 That is what reference was specifically madéhat 10 definition of the Abyei Area, because onlyitery
11 was the passage that was precisely relidy dine 11 south of the boundary could have been trenesferorth
12 parties. There was no hint of Wingate's nramdum in 12 of the boundary to Kordofan.
13 those discussions. 13 For all the reasons that I've alreadyaéned,
14 There was frankly virtually no hint of kgate's 14 that argument is irrelevant. That is notitha
15 memorandum in the Government's memorial. Woe go 15 Abyei Protocol in Article 1.1.2 refers tootlydon't
16 back and look at that memorial, and you esnos the 16 need to look -- you can't look, frankly, dwyproperly
17 screen the references to it, there was noveegt of 17 interpret Article 1.1.2 -- to that boundaigstead
18 the sort that Mr Bundy has made. It wastime as in 18 you look at the territory of the nine Ngolnka
19 the previous presentations to the ABC exptmsfocus 19 chiefdoms.
20 was on the transfer decision, the transfénef 20 But even if we did try to look at the @ovment's
21 people, not on some supposed territoriasfeasn 21 boundary, the Government's boundary thaspagh
22 In sum, where all that takes us is backttere we 22 a decisive role in its analysis, we'd seeitha
23 started. If we're going to interpret Artidld..2 of 23 argument is wrong. Even if it were a relevssue,
24 the Abyei Protocol, we start with the langriaiVe've 24 the Government's claim that there was somi@&o
25 seen what that language means. We payiattéatthe 25 "established provincial boundary" simplytis@rrect.
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1752 1 There wasn't in 1905 any determinatietined 17:56 1 two."
2 Kordofan/Bahr el Ghazal boundary. That's bseano 2 You can see the rest of his answer thetbe
3 such boundary had been established; and B euen if 3 slide.
4 there had been some reference to the Battiadabas 4 We also heard how Bahr el Ghazal had loaeén
5 a real boundary, that wouldn't have meantramyt 5 established as a province in 1902, less tivae tyears
6 I'll briefly look at both points. Agaiwe've 6 before the tribal transfer. No boundary betwe
7 heard testimony on this from Professor Daly faom 7 Kordofan and Bahr el Ghazal was included gn an
8 Mr Schofield, who have addressed it specliicdlll 8 Government map before 1914, nine years dfeer t
9 try to summarise as best | can what's in tigeace. 9 transfer. Even when that happened -- ané'thiére
10 Their expert testimony on it | would suggestuch 10 cartographic evidence in the record, refetoed our
11 more to the point, much more decisive. 11 memorials -- it was only referred to as goreximate
12 Preliminarily, it's clear that in 1905/an 12 provincial boundary.
13 provincial boundary in Sudan was approxinaai 13 The Government claimed that there's siigle
14 uncertain. Professor Daly explained it. "dqust had 14 mention in the record of any boundary, othan the
15 17 years of civil war, and Sudan was justiogro 15 Bahr el Arab, between the two provinces leefoe 1905
16 grips with peace. Nobody was paying attertiotrying 16 transfer; you can see the cite to that irptegious
17 to establish boundaries. There were no itotishal, 17 slide.
18 there were no legislative, there were no @xex 18 In fact there were multiple referenchat t
19 pronouncements. There was no gazette thatianed the 19 Mr Schofield referred to, to other boundaties had
20 existence of a boundary. 20 been -- albeit in a very indeterminate anckdain
21 There are a couple of references in dmaparts 21 way -- referred to in the preceding yearaiom't
22 to how governors approached their particular 22 bother to take you to each of them, but Kiandevas
23 territories. But | would suggest that's @abdugh to 23 described during the Turkiyya as:
24 create a real provincial boundary of the gat the 24 "... towards the south. No definite goed$ can be
25 Government has relied on. 25 described, as the extent of these dominimisases or
Page 233 Page 235
1754 1 You can tell that in part from thetographic 17:57 1 decreases."
2 evidence. I'm challenged on it, no doubt,lipat 2 The same kinds of references were matleiti877
3 comforted because Mr MacDonald agreed with e only 3 general report; and, if we go on to the néaesin
4 Sudan Government cartographic evidence irett@rd of 4 similar discussions in 1884; and in Gleichéaisdbook,
5 any provincial boundaries is after 1905. dfiyook in 5 where it's said that the mudiria was vaguelcdbed,
6 the transcript Day 3, page 166, Mr MacDonald 6 but may be described as enclosing the eristead
7 acknowledges under cross-examination thag tivasn't 7 watered by the southern tributaries of therRhtrab
8 any Sudan Government map that identified sipcil 8 and the Bahr el Ghazal regions.
9 boundary at that time. 9 The truth of the matter is there was hisatly
10 We can see how there wasn't a provibciahdary in 10 a huge degree of uncertainty, not surprigjrajout
11 the Gleichen map. This, as he discussedawastof 11 where the boundaries might be between whatkee
12 chapter headings; it was not a provinciahoewy. It 12 political entities in this area was. Thegasiion by
13 wasn't even until 1907 that the Sudan Iigeetice 13 the Government that the three or four, twthoee --
14 Office even began the process of trying tatgish 14 however many there were -- references inameports
15 provincial boundaries in Sudan. 15 by the governors created a boundary is sinnpignable.
16 You can see a lengthy quote. I'm natgto try 16 There was a process by which boundaries dmuld
17 to read it, because I'd probably get it wroBgt 17 established. That was a process that Haetytin, much
18 you'll keep it, and it draws attention toThis is 18 less ended, by 1905.
19 how Mr Schofield explained the provincial hdary issue 19 Beyond that, even if one took those sxfees that
20 before you this morning, and he did it vegtiw 20 the Government seizes on so assiduouslyto th
21 Professor Daly said the same thing. dif# s 21 Bahr el Arab as a boundary, that itself doesork,
22 "It should come as no surprise to thedmnal that 22 because the Bahr el Arab, that referenceettioee
23 with no administration in Kordofan in 1905dano 23 words didn't convey a meaning that was defioi
24 administration in the northern Bahr el Ghgattedre was 24 determinate to the Condominium officials.e¥ldidn't
25 simply no need for a provincial boundary lesathe 25 have the same understandings of what thos#gswaeant.
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17:58 1 We've seen numerous references frofeszor Daly 18:.01 1 that was identified by 1905, and thattgrealicted by
2 and Mr Schofield to the different meaningsveht 2 essentially all the evidence in the recortie &xperts
3 through some of the different meanings frontkivgon 3 correctly concluded that the confusion lastetil at
4 and Percival and Lloyd and others. 4 least 1907. If | can quote:
5 The Government has suggested that this was 5 "1905 and [1906] surveys correctly ideadifthe
6 an isolated error by Wilkinson; that was itstf 6 Kiir as the Bahr el Arab and the Ragaba egaaigol
7 characterisation. It's since become somelghat 7 for what it actually was (and labelled it the
8 isolated: it's in Wilkinson and Percival, armiv Mahon 8 Bahr el Homr). It was not until 1908, howetbat the
9 and Lloyd and O'Connell and others. But ismi 9 local administrators in Kordofan consistergaiived
10 an error that had been rectified, as the ovent puts 10 the Ragaba ez Zarga as Bahr el Homr in dffiécial
11 it, by 1905. On the contrary, nobody knevatihe 11 reports."
12 situation was, nobody knew what the BahrrebAvas in 12 The historical record, if we go through i
13 1905 in the Condominium Administration. 13 briefly -- Mr Schofield did this and | heséao
14 Preliminarily -- and moving on to the hslde -- 14 repeat it too much, but Mr Schofield didlitwe go
15 it was the ABC experts who identified thisiftsion. 15 through the historical record, we will seattivas
16 We've heard a lot of criticism of their wobkit the 16 precisely confirmed. It wasn't just Wilkimsand it
17 experts said: 17 wasn't just Percival who made the mistakerydody was
18 "Wilkinson was not alone in erroneousdyndircating 18 confused.
19 geographic features in the Sudan ... otlparte make 19 You can see how Percival referred td\igel in
20 it clear that administrative officials miskoihe 20 May 1905, two months after the transfer ef th
21 Ragaba ez Zarga/Ngol for the Bahr el Arabthodght 21 Ngok Dinka people. He said that the wildlifas thick:
22 the Kiir was a different river." 22 "... between the Lol, Kiir and Bahr ebhr"
23 This is the report that has been castigat such 23 He thought still in May 1905 that theyrevénvo
24 harsh terms, but this was something thag¢xperts 24 separate rivers.
25 themselves identified in their archival resba They 25 That's the same reference that Percadlised
Page 237 Page 239
18:00 1 identified not just a single error by Vifikon, as the 18:03 1 earlier in his reports in 1905, when Herred to the
2 Government would have had us believe, budesygread 2 Ngol as what he took to be the Bahr el Arabe
3 error and a widespread confusion. 3 Government essentially concedes that not/jlikinson
4 The experts were right in reaching thisabasion. 4 but Percival made that same mistake.
5 As you've seen from our reply memorial, it was 5 Then the Governor of Kordofan, O'Connglthe
6 a confusion that was shared by Percival, Mahon 6 1906 annual report for Kordofan located Hasulbéch
7 Boulnois, Gleichen, Lloyd, O'Connell and Witega 7 everybody agrees is on the Ngol, on what hectthe
8 himself, whose reports between 1903 and 1807 a 8 Bahr el Arab. Again, that reference to théarBal Arab
9 proceeded on the premise that the Ngol wasides as, 9 plainly meant the Ngol, that reference in 1B@éhe
10 referred to as, the Bahr el Arab. 10 Governor of Kordofan.
11 That's not surprising when you think abouThe 11 The Government put Governor-General Waiga
12 MENAS report explains why that would be thse 12 memorandum front and centre in its case Sthofield
13 Professor Crawford referred to a "featurgbdsis” on 13 walked you through what was in that memoramdnod
14 the first day of the proceedings. That imesense 14 explained how Wingate himself in that memdtan
15 was right. It's completely understandabilesrythe 15 continued to be confused about what the BbeArab
16 nature of the watercourses, that the Condamin 16 was. That confusion was reflected and expthivell by
17 officials wouldn't know where the rivers wen®uldn't 17 Mr Schofield.
18 know which river they had reached. 18 I am not going to take you through thoseicular
19 Indeed, Mr MacDonald acknowledged theestimg. 19 provisions because I'm worrying about my timé you
20 You can see the language that was used in his 20 can see the references there that Mr Sctiaéiek you
21 cross-examination on the current slide: ithaould be 21 to. He talked about the much-vexed questidhe
22 very difficult to identify the course of apgrticular 22 Bahr el Arab and the Bahr el Homr. Muchhef tourse
23 river. 23 of these rivers is still unknown. Doubtlstitists,
24 The Government tries to pretend thatdbigusion 24 he said.
25 over what the Bahr el Arab was was a shegtllimistake 25 Then, moving on, he also talked about\théous
Page 238 Page 240
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18:.04 1 waterways, known locally as the Arab Badr el Arab], 18:08 1 I'd like to finally turn to two poinébout the
2 the Lol, the Kiir"; treating the Kiir and the 2 witness testimony.
3 Bahr el Arab as separate rivers. 3 I made reference this morning to Whittiaugt's
4 Again, if you look at the map that acconipd the 4 sketch map which we put in. | was searchegpdrately
5 Gleichen text -- we can see this is the map\Wingate 5 for the Ngok Dinka dugdug and couldn't findritmy
6 would have had in front of him, this was thamthat 6 slide. I've now found it. Here you can sedh® map,
7 was created in 1904, this was the map thaviktDonald 7 just to the south of the Ngol, a reference to
8 was guestioned about -- when you look at tap and how 8 a Ngok Dinka dugdug. You can just see ihangecond
9 it labels the rivers, you will see how the Nigo 9 white box there.
10 referred to as the Bahr el Arab, the Ngd, th 10 There's no question but that this wad\ipal
11 Ragaba ez Zarga. 11 river. Obviously this is one dugdug; onealgydoes
12 It's hard to read on this -- | guess we'tchave 12 not a kingdom make. On the other hand, diten
13 a blowup -- but the Ngol Ragaba ez Zargaimoes on 13 extraordinarily sparse and fragmentary nattitke
14 the 1904 map, which wasn't replaced until pebt 14 record, this provides yet another piece efpilizzle,
15 1907, as the Bahr el Arab. 15 another piece of the evidence that contradict
16 Actually here we have the blowup andaitittle 16 Professor Crawford's repeated assertiorttibeg's not
17 easier for all of us to see. You can seethew the 17 any documentary evidence that shows Ngokdankthe
18 Bahr el Arab is clearly referred to as th@Ng 18 Ngol or north of the Ngol. Here you havegokiDinka
19 So the only official map that the Goveemtnhad at 19 dugdug exactly on the Ngol.
20 its disposal at the time when the 1905 tearsfcurred 20 | would remind you that this is the mhattthe
21 left undecided and indeterminate, becausigeof 21 Government didn't produce. They producedrgthrts of
22 confusion that Wingate referred to, what the 22 this map; this is the piece they didn't poeduThis
23 Bahr el Arab really meant. We've also sken t 23 is the piece that we had to go to the SuB&gartment
24 statements by Boulnois and O'Connell and teng 24 and copy on the world's worst copying machime try
25 I'd like to move quickly on to what diig 25 and put in front of you. | apologise for theality,
Page 241 Page 243
18:06 1 geographical confusion meant, and themtb 18:09 1 but it's the best that they would give us.
2 This geographic confusion on this reldgiwnall 2 Finally turning, as | promised, just biyetb the
3 part of the case, | would suggest, meantthizat 3 witness evidence. We heard a question toobleRhis
4 references by the Government to the provifmahdary 4 morning, Professor Crawford put to Dr Pooke th
5 didn't have any force, they didn't have angaot. 5 following question:
6 Even if there had been a provincial boundaay had 6 "Question: ... the community mappingjgch
7 been established, which there wasn't, theaefes to 7 shows permanent Ngok Dinka villages were kxtat
8 the Bahr el Arab were confused; they didniehany 8 throughout the Bahr region extending north.to
9 determinate or definite meaning in 1905. 9 latitude 10°35' north, both in 1905 and faratkes
10 The Government's effort, therefore, imnfbits 10 thereafter.'
11 case on the notion that something was taioen heneath 11 "There are two different issues heree Brihe
12 the boundary and put above the boundarytretdhat 12 Bahr region. But I'm am interested in theeas of
13 is decisive, simply doesn't hold up. 13 that statement that says 'extending north to
14 Article 1.1.2 does not require us toluht.t 14 latitude 10°35". Do you accept the accutddiie
15 Article 1.1.2 looks to the error of the ngok Dinka 15 statement that you showed that the Ngok Diilleyes
16 chiefdoms, so we don't need to do this. Hvwer had 16 extended to 10°35' north in 1905?"
17 to approach this from the perspective of the 17 Then we heard in his submissions justrarfioments
18 Government -- which we do not and if we pégrdion to 18 ago how Professor Crawford said: and look,
19 the language of Article 1.1.2 would not dthen the 19 Professor Poole admitted on cross-examin#iatrthe
20 Government's case nonetheless falls apaatibethere 20 community mapping report didn't get you ufp@635'.
21 wasn't a boundary in 1905 that had the sagmite that 21 The truth of the matter was: Dr Poole dead
22 the Government attaches to it; there waslgimp 22 straight honest. He got asked that question,
23 confusion. No boundary had been establistetiing 23 Professor Crawford read it out to him from ou
24 had been gazetted. The only referencesto¢ne 24 rejoinder, he answered honestly and transfhare
25 Bahr el Arab, and that didn't, as we saw,masgthing. 25 You heard, he said: no, my report diga'tip to
Page 242 Page 244
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18:11 1 10°35"; | examined a study area that dginthat far; 18:14 1 accomplished in legal terms. Differerggioilities

2 | couldn't go that far. That's an honest answ 2 are imaginable, starting from the displacenént

3 an honest answer to a question that wadea litt 3 persons to the extension of personal jurigaicir

4 different, to be honest. 4 territorial jurisdiction, or both, to theseopée.

5 Let's put up what our rejoinder said aggeaph 5, 5 So in your view which meaning is convepgdhis

6 and let's blow it up. Here's what Professam@ord 6 term applied in our case, by this term ofritfar"?

7 didn't read to you. He read to you just t bit. 7 Thank you very much.

8 In fact, here's what we said, and it sortuohs up our 8 MR BORN: Thank you very much, Professor Hafrien

9 case: 9 trying to look at the transcript as we speaiake
10 "In sum, as a fair reading ['a fair reggiof (a) 10 sure that | had the question properly undedst
11 the pre-1905 and post-1905 documentary rec(imithe 11 I think, though, that the answer is besterstood
12 cartographic evidence, (c) the environmeantdl 12 in the context of the Condominium adminigrat What
13 cultural evidence (including the MENAS expertort), 13 was transferred was the administration optaple.
14 (d) the testimony of Professor Cunnison ..." 14 That's what you see when you look at theqsap of the
15 Who the Government could have put ordawlink, 15 transfer: it was how the Condominium authesitvould
16 and who was well enough to give two witnéatesents, 16 supervise, would oversee the respective pethyd Homr
17 and who at 86 | think could have come haref teast 17 and the Ngok Dinka. What was transferredtvadNgok
18 been on a video link: 18 from the administration of one place, onesgoar, to
19 "... and Mr Tibbs, (e) the Ngok Dinkanéss 19 the administration of another governor. &fee the
20 testimony [all 26 statements, and all 48&st&nts to 20 transfer referred to the oversight and adstiation of
21 the experts], and finally (f) ..." 21 the Ngok Dinka tribe. Thank you.
22 And this is where Professor Crawfordtsthreading 22 THE CHAIRMAN: Thank you very much. No other gtiens.
23 to Mr Poole: 23 So this closes the reply phase on thmitigtion
24 "... the Community Mapping Project, segermanent 24 issue. Tomorrow, Thursday, will be our Vet day.
25 Ngok Dinka villages were located throughtet Bahr 25 We start again at 9 o'clock, and we finighttearings

Page 245 Page 247

1812 1 region extending north to the goz andtitude 18:15 1 at 12 o'clock, which means that each gid&ding the
2 10°35' north, both in 1905 and for decade=éfter.™ 2 10 minutes left to the Tribunal for asking si@ns,
3 | would suggest that you have to read that 3 will have 75 minutes. | thank you very much.

4 sentence -- just like you have to read therteas 4 MR BORN: Thank you, Mr President.
5 a whole -- completely, carefully and fully. héh you do 5 (6.16 pm)
6 it you see we put the evidence together. @ gluck 6  (The hearing adjourned until 9.00 am the follwwlay)
7 out soundbites and snippets; we put it togethe 7
8 When Professor Crawford put to Dr Poos that 8
9 was what his report said, that wasn't right.Poole 9

10 put it right: that's not what he said. fhité what we 10

11 said either. You have to look at the wheleord. 11

12 When you do look at the whole record | waidgest it 12

13 says exactly what we said there. 13

14 With that, I'll stop. Thank you. 14

15 THE CHAIRMAN: [ thank you very much, Mr Born. 15

16 There is one question on the part of 16

17 Professor Hafner. 17

18 (6.14 pm) 18

19 Questions from THE TRIBUNAL 19

20 PROFESSOR HAFNER: Counsel, you've put quité aflo 20

21 emphasis on the expression of "transfer”. In 21

22 particular you say that there was a traraifer 22

23 peoples and not of territory. This is onlyaént of 23

24 clarification which | want to raise. 24

25 I would like to know how this transfersva 25

Page 246 Page 248
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