THE LAW AND PRACTICE
OF
UNITED STATES ARBITRATION

‘REBUILDING ADJUDICATION THROUGH
ARBITRATION’

SEVENTH EDITION

by

Thomas E. Carbonneau

Orlando Distinguished Professor
Penn State Law

JURIS



Questions About This Publication
For assistance with shipments, billing or other customer service matters,
please email us at: subscriptions@arbitrationlaw.com

For editorial assistance, please email us at: editorial@jurispub.com

To obtain a copy of this book, please visit:
www.arbitrationlaw.com/allbooks/

To learn more about Juris ArbitrationLaw, please visit:
www.arbitrationlaw.com

COPYRIGHT 2020
JurisNet, LLC

All rights reserved. No part of this publication may be reproduced in any
form or by any electronic or mechanical means including information storage
and retrieval systems without permission in writing from the publisher.

Printed in the United States of America
ISBN 978-1-944825-44-7

JurisNet, LLC
www.arbitrationlaw.com




Dedicated to my daughter:

SARA CARBONNEAU—noW, a scholar and teacher in her own right.






Acknowledgements

I acknowledge the word-processing skills and patience of Ms.
Amy Spitler, Ms. Laura Benner, Ms. Alyson Maris, and
Mr. Jordan Reinke. Reading and integrating my (always numerous)
edits could be deemed a form of torture, if not a ‘crime against humanity’.
Trisha-Trisha, an LL.M. student, contributed to the research effort
underlying the project.

At this stage, a new edition might have been considered
premature, but there is ever-increasing judicial interest in and debate
about arbitration, especially adhesive arbitration and class action
waivers. Also, courts disagree about their role at the threshold of
arbitral proceedings. Many federal judges believe that questions of
substantive arbitrability are exclusively within the ambit of judicial
jurisdiction. SCOTUS disagrees and greatly favors the autonomy of
the arbitral process.

In its last term, the Court decided three cases (Schein v.
Archer & White Sales Inc., 139 S. Ct. 524 [2019], Lamps Plus v.
Varela, 138 S. Ct. 1697 [2019], and New Prime v. Oliveira, 139 S. Ct.
532 [2019], in addition to the earlier opinion in Epic Systems v. Lewis,
138 S. Ct. 1612 [2018]). The rulings provided greater definition to the
direction of American arbitration.






Summary Table of Contents

INErodUCHION ..o ———— Xii
Chapter One: First Principles..........ccrrnrnnnnnnnnnnnns 1
Chapter TWo: The FAA......... s 81
Chapter Three: Objections to the Federal Policy on

Arbitration and Arbitrability ...........covnnninnnnn. 153
Chapter Four: Contract Freedom, Federalism, and Statutory

Arbitrability........cccocrnnn s ——— 255
Chapter Five: Adhesive Arbitration ..o 353
Chapter Six: Award Enforcement ..o 447
Chapter Seven: A Snapshot of International Commercial

Arbitration Under U.S. LaW .........cccounninnnnnnmnssnnnsssnesssen: 523
Concluding Observations............c.ovmnnn. 547
Table of CaSses.......cccvvnnimnnn s ——— 551
INAEX .. ————— 571

vii






Table of Contents

INtroduCtion ... ———— Xii
Chapter One: First Principles..........ccrrnrnnnnnnnnnnnns 1
1. A Definition of Arbitration ..........ccecceveeevieriieesieesieenieenaen. 1
2. Terms and COnCePLS.......cceereereerververrerreereereereenseeeens 9
(1)  Contract Freedom .........cccoeoviiiiiiiiiiieiieciee e 10
(1)  Arbitration Agreements .........ccceeeevveerveeeereeenneenns 11
(iii) The Terms of Reference ..........ccccvevvevierieinennnnnns 12
(1v)  ArDItrability .....cccvvveveeiieieeieeeeeeee e 13
(v)  The Separability Doctrine and Kompetenz-
KOMPOLONZ ... 18
(vi) The Arbitrator’s Adjudicatory Powers.................. 19
(vil) Award Enforcement...........ccceeeveieeiieniiencnie e, 23
(viii) Class Action WaiVers........cccueeeeveeeirveenveescreeenneenns 26
(ix) Fast-Track Arbitration ..........cccceeevevveereervervenenens 30
(x)  Choosing Arbitrators..........cceeeueereerieeneereeneennenns 32
(xi) Waiver and Equitable Estoppel.........ccccccccvveennnnn. 33
(xii) Arbitral Immunity .........ccceevevvevienienie e, 38
3. A Survey of U.S. Arbitration Law .........ccccvevrverreenenne. 40
(1) Preface ....cococoveeeiiiiiieeeeeee e 40
(1) TTLOZICS ..eeveerieceieeereereere et et e seeeseeesereeraeesre e 41
(ii1)  Guiding Principles .........cceeveevieerienieneeseenieeiens 46
(iv) The Decisional Law ..........cccoeeeeiiiiiieeciieecieeeieas 53
(v)  Current Developments........c.ccccceeevvieriieeceeenneenns 60
4. Labor Arbitration: A Successful Use of the
Remedy ....ooovveiieiieiie e 68
Chapter TWo: The FAA......... s 81
1.  The Early ‘HOStlity” ...coooeiiiiiiieieeieeeee e 81
2. The 1925 U.S. Arbitration Act.......ccccoeeeerereneeneneeneene 82
3. The Significant Provisions and the Law That
Underlies Them.......ccccoooiiiiiiiniinenciiecee e 85
(1) SeCtioN 1 .ooiieiieciieeieeiecre et 85
(a) The Dominance of Federal Law.................... 86
(b) The Wide Reach of Interstate Commerce .....87
(¢) “The Employment Contract Exclusion” ....... 90
(d) The “Adams” Ruling...........cccecvevvverierirennens 94
(¢) The Remand to the Ninth Circuit.................. 99

X



X THE LAW AND PRACTICE OF UNITED STATES ARBITRATION

4.

(1) SECHION 2 ..oeeeeeiieciieeiieeeree ettt e 101
(a) Signed Agreements........c.ceeeveerveeecreeennnennns 104
(b) E-mail Agreements ...........ccceeevverreenreennnenne 106
(c) An Opportunity to Read..........ccceevereenennne. 107
(d) Adhesive Contracts........c.ceeevveevveerveennnneenns 109
(€) “Armendariz”.........cccccveevrierreerreenieeneeneneens 113
() “Waffle House”........coceeevvieeirieiciieeieeeieas 116
(g) Change of Circumstances.............cccceeveenee. 121
(111)  SeCtiON 3 .ooviieiieiieieeeeeeee e 123
(1V)  SeCHION 4 .oovviieieeieeieeeceeee e 127
(V) SECHION S ..ottt e 132
(VD) SECHON 7 ovvieiieeeeiieeiieeeieeeree e e e 133
(VI1) SeCtiON 9 .oovveeiiciiciieieceeee e 135
(Viil) Section 10 .....c.eeecviieiiiiiiieeiie e 136
(1X)  Section 11 ...ccovvieeiiiiiieiiecee e 142
(X)  Section 15 .ueoviiiiieiieiieeeeeee e 147
(X1)  SeCtion 16 ...ocvuvvveieeiieiieiieieeree e 148
The Revised Uniform Law for States (RUAA)............ 149

Chapter Three: Objections to the Federal Policy on

Arbitration and Arbitrability ..........covnnninnnn. 153
1. The Rise of the Federal Policy........ccoceevvvevveenreennnnn. 153
2. The Initial Confrontation.............ceccevereerenirceeneneenee. 164
3. The Role of the Ninth Circuit........ccccoeceeverirceneneennens 167
4.  Minimum Due Process in Arbitration ...............cccueen.... 172
5. Instances of Corruption.........ccceeevvveeveveenveeecneeenreeennen. 181
6. The Enigma of Engalla .........c..coevvevvevienieenirenineannns 183
7. The ‘Sanctuary (Renegade) City’ Syndrome Reaches

Arbitration: State Supreme Courts Defy

Federalization...........ccooooeieiienieieeeeeecee e 188
(1) In New Hampshire: Finn v. Ballentine .............. 188
(i) InTexas: NAFTA Trader v. Quinn .................... 204
(ii1) In California..........ccceevvevvenienieeieereesee e 215
(a) Cable Connection v. DIRECTV .................. 215
(b) McGill v. Citibank.............ccoeveeveeeenrannnne. 217
(c) Sanchez v. Valencia ............ccccceuveecueeaennnans 225
(d) Attempts to COmMPlY....cccevvevrierreerrerrenenennn 232
(iv) Florida: Basulto v. Hialeah................ccccuvenn.... 241
(v) SCOTUS: DIRECTV, Inc. v. Imburgia............... 244

CONCIUSION. ....eoiiieeiieee e 252



TABLE OF CONTENTS xi

Chapter Four: Contract Freedom, Federalism, and Statutory

Arbitrability........ccoconn e ————— 255

1. “An Edifice of Its Own Creation”............ccccceeveerueennen. 255

2. Freedom of Contract ..........cceeeveeienerienenieeeeeenee. 259

(1) Mastrobuono..............cccveeeeeeeeeeeccreeecieeeieeenennn 260

(1) KAPLAR ..o 263

(i) The Arbitrator’s Threshold Authority................. 270

(iv) Functus Officio and Hall Street ..............uueu...... 282

3. FederaliSm........cccoooiiiiiiiiiiicieecee e 292
(i)  The First Movements Toward

“Federalization” ...........ccoceeveeveneesienenieeneeeenne 292

(i1)) The Federalism Trilogy .......cccccevveeiienieniieenee. 302

(ii1)) Le Faux Pas: Volt.....ccccoeoeeieceiiniiieiiecieeene, 315

(iv) Affirming the Federalization Policy ................... 319

4. The Arbitrablility of Statutory Claims ............cccceueee. 324

(1)  BankruptCy.....cccocveevviieeiiieeieeieecee e 327

(1) ANTEUSE veevieieciecreeeereeee e 331

(1)  Civil RightS.....ccovvviiiiiiiieiieeeeeceeee e 333

(1v)  Class ACHON......cceeeeiieeiieeiie ettt eree e 334

(v) Magnuson-Moss Warranty Act..........ccceeeeveennenn. 336

(vi) Anti-Waiver Statutory Provisions....................... 337

(vii)) McCarran-Ferguson Act.........cccocceevienieenieenneenne 340

(viii) Retainer Agreements.........ccveeeveeecveeecieeenveennnnnn 345

(1X) PAGA e 348

Chapter Five: Adhesive Arbitration.........ccocevvviniercnrnsescsennns 353

L. AN OVEIVIEW .oooviiiiiieciie ettt e 353

2. Consumer Arbitration..........cceeceeveeneenienienieeieeeeenn 367

() The CaseS...ccccuverrieeiiieiieriie e e seee e 367

(D) ENGalla......uoceeeeeeciieiieieeecee e 377

(c) Remedying Imbalanced Relationships................ 379

(d) Class Action WaiVers........cceeeveerreerreeneesenenenennns 383

3.  Employment Arbitration ..........ccceeeververveniencienireennens 408

4. Securities Arbitration ...........cccceveeeereeeiieecieeeree e 423

5. Modifying the Rules of Adhesive Arbitration.............. 434

Chapter Six: Award Enforcement ...........ccccooevrrrnnnsisisissenenen 447

L. INtroduction .......ccooeriereninieieeceesceee e 447

2. The General Policy and Practice .........cceceeevveviveneennen. 453

3. Public POLICY ..cocviiiiiiieiiecceeee e 458



xii THE LAW AND PRACTICE OF UNITED STATES ARBITRATION

4. Arbitrary and Capricious or Irrational Awards ............ 463
5. Manifest Disregard of the Law..........cccccovvevirenreennnenn. 465
6. Undue Means ........ccocoeeeviirerienieniinieseeeeteeeeeee e 474
7. Excess of Arbitral Authority ........ccccoeeeevivvcivniierieenenns 475
8. Arbitrator Misconduct.........c.ccoeevverereenenenecnieneenenn. 493
9. Evident Partiality.........ccccoeeveveriecriiiienieesiiesee e e 494
10. Penalties for Frivolous Appeals ......c.cccceevvevvervenennnnen. 502
11. The Action to Clarify Awards.........cceceeeeerieeieeieennen. 509

Chapter Seven: A Snapshot of International Commercial

Arbitration Under U.S. Law .........cccovnnnnennnsenesnssnensssnnnnns 523
L. INtroduction ........coeceenieenieiienie e 523
2. SCOTUS N ICA ..ot 528
3. The Need for Uniformity........cccccoveviervenienieesenenrennenns 539
4. The Upshot of ICA Considerations ..........ccccceeeerueruennee. 542
Concluding Observations............ccovmnn. 547
Table of Cases.......corrnmrnn s ——— 551




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


