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Introduction 

Emmanuel Gaillard * 

International arbitration involves jurisdictional issues that 
go beyond those encountered in traditional judicial proceedings.  
This is especially true of investment treaty arbitration, where the 
scope of an arbitral tribunal’s jurisdiction varies considerably 
depending on the underlying instrument of consent, be it an 
investment contract, an investment law, or an international 
investment agreement (“IIA”).  The ICSID Convention itself raises 
specific jurisdictional issues. The jurisdictional phase of an 
investment treaty arbitration may indeed be more lengthy and hard 
fought than any eventually ensuing merits phase.  In many 
instances, jurisdiction becomes the focal point of the arbitration, 
not only because jurisdictional objections give rise to some of the 
most difficult and challenging legal questions, but also because 
jurisdiction may be the entry and last point for an investor: there 
are cases where a respondent State prevails on jurisdiction even 
though, prima facie, there may have been clear breaches of a 
treaty’s substantive protections. 

The parts of this volume are organized according to the 
three jurisdictional thresholds that a claimant must cross in order to 
reach the merits phase of an investment treaty arbitration.  Part I 
concerns the requirements for jurisdiction ratione materiae, or the 
existence of an investment, which is at the heart of the investor-
State arbitration system.  Boaz Moselle opens the discussion by 
considering the notion of investment from an economic, rather than 

                                                           
*  Emmanuel Gaillard is a Professor of Law and teaches at Yale Law 

School as a Visiting Professor of Law.  He is the founder and Head of Shearman 
& Sterling’s International Arbitration Group. 
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a legal, standpoint.  Stanimir Alexandrov addresses the question 
whether there is a legal definition of “investment” by reference to 
the definition chosen by State parties to bilateral and multilateral 
investment treaties or free trade agreements.  Professor Pierre-
Marie Dupuy discusses the meaning of investment under the 
ICSID Convention, which establishes the jurisdiction of ICSID 
tribunals, and which has intentionally left the notion of 
“investment” undefined.  Judge Stephen Schwebel addresses 
whether the consent of the State parties governs the requirement of 
an investment as specified in Article 25 of the ICSID Convention.  
Michael Polkinghorne and Sven Michael Volkmer address the 
legality requirement in investment protection.  Margaret Clare 
Ryan discusses whether an investment must meet any nationality 
requirements in order to enjoy treaty protection. 

A second series of contributions discuss the intention of 
State parties when negotiating and entering into treaties for the 
protection of foreign investments.  Megan Clifford and Christophe 
Douaire de Bondy address the perspective of Canadian 
Government officials when they develop Canada’s IIA policy, 
negotiate IIAs, and represent Canada in investor-State disputes.  
Robert Echandi considers factors impacting the decisions of 
developing States to enter into IIAs.  Jae-Hoon Kim addresses 
these same issues from the perspective of the Government of the 
Republic of South Korea. 

Part II of the present volume addresses the requirements for 
a tribunal’s jurisdiction ratione personae, i.e., which individuals or 
entities may be a party to an investment treaty arbitration.  Doak 
Bishop and Magrete Stevens examine whether there is a standard 
definition of a protected “investor” in international investment 
agreements.  Yas Banifatemi analyses denial of benefits clauses, 
which enable State parties to an IIA, under certain conditions, to 
exclude from the treaty’s protection certain types of investors.  
Professor Geneviève Bastid-Burdeau addresses whether there are 
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accepted criteria for identifying and defining a respondent State to 
an investment treaty arbitration. 

Finally, Part III of this Volume examines one of the most 
complex questions in matters of jurisdiction, that of jurisdiction 
ratione temporis, or the temporal jurisdiction conferred by a treaty.  
Veijo Heiskanen focuses on whether there is a distinction between 
jurisdiction ratione temporis and substantive protection ratione 
temporis, while Zachary Douglas analyses the nature of the cause 
of action and the point in time in which an investment treaty claim 
arises. 

With the exception of the contributions of Boaz Moselle 
and Margaret Clare Ryan who stepped in for the original speakers, 
all articles in the present volume are based on the talks given in 
October 2010 at the IAI Conference on “Jurisdiction in Investment 
Treaty Arbitration”, under the chairmanship of Dr. Laurent Lévy 
(jurisdiction ratione personae), Judge Charles Brower (jurisdiction 
ratione temporis) and the undersigned (jurisdiction ratione 
materiae).  Given the time that elapsed between the Conference 
and the issuance of this publication, the editors are grateful to the 
authors for having completed and updated their contributions 
where such updates were necessary.  
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