Treaty
between the Federal Republic of Germany
and
the Republic of the Sudan
concerning the Encouragement of Investments

THE FEDERAL REPURLIC OF GERMANY
and
THE REPURLIC OF THE SUDAN

Desiring to intensify economic cooperation between
both States, ’

Intending to create favourable conditions for invest-
ments by nationals or companies of either State in the
territory of the other State, and

Recognizing that a contractual protection of such
investments 1s apt to stimulate private business initiative
and to increase the prosperity of both nations,

Have agreed as follows:—
Article 1

Fach Contracting Party shall in its territory admit
investments, in accordance with its legislationm, policies
znd administrative practices, by nationals or companies
of the other Contracting Party and promote such invest-
ments as far as possible. It shall treat these investments
in a fair and equitable manner.

Article 2

(1) Investments owned by, or under the effective
control of , nationals or companies of either Contrzcting
Party shall in the territory of the other Contracting
Party not be treated less favourably by that Party than
it treats investments of its own nationals or companies
or investments of nationals or companies of any third

State.
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(2) Neither Contracting Party shall in its territory
subject nationals or companies of the other Contracting
Party, as regards cccupational or business matters in
connection with investments made by them, to coanditicns .
less favourable than it imposes on its own nationals or
companies or on nationals or companies of any third State.
The same shall apply in respect of the management, use, OT
enjoyment of such investments.

Articie 3

Tz

(1) Investments by nationals or companies of either
Contracting Party shall enjoy full protection and security
in the territory of the other Contracting Party.

(2) The investments of natiomals or companies of either
Contracting Party in the territory of the other Contracting
Party shall not be expropriated except for the public
benefit and against compensation. Such compensation shalil
represent the equivalent of the investment affected; it
shall be actually realizable, freely transferable, and
shall be made without undue delay. Adequate provision shall
have been made at or prior to the time of the deprivation
for the determination and the giving of such compensation.
The amount of compensation shall be subject to review by ‘
due process of law. ]

(3) Nationals or companies of either Contracting Party
who owing to war or other armed conflict, revolution or
revolt in the territory of the other Contracting Party
suffer the loss of investments situate there, shall be
accorded treatment no less favourable by such other Contract-
ing Party than that Party accords to its own nationals or
companiles, as regards restitution, indemnification, com-
pensation or other valuable consideration. With respect to
the transfer of such payments, each Contracting Party shall
accord to the requests of nationals or companies of the
other Contracting Party a treatment no less favourable than
is accorded to comparable requests made by nationzals or
companies of any third State.

(4) The provisions of paragraphs 1, 2 and 3 above shall
likewise apply to returas from investments.

(5) The nationals and companies of either Contracting
Party shall enjoy most-favoured nation treatment in the
territory of the other Contracting Party in respect of the
matters provided for in the present Article.
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Article 4

Either Contracting Party shall guarantee to nationals
or companies of the other Contracting Party the transfer
of the capital, of the returns from the investment and ,
in the event of liquidation, of the proceeds from such
liguidation.

Article 5

If a Contracting Party makes payment to any of its
naticnals or companies under a guarantee it has granted
in respect of an investment, the other Contracting Party
shall, without prejudice to the rights of the former
Contracting Party under Article 11, recognize the transfer
of any right or title of such national or company to the
former Contracting Party and the subrogation of the former
Contracting Party by virtue of law or of legal tramsaction
to any such right or title (devolved interest) which the
former Contracting Party is entitled to exercise to the
same extent as its predecessor in title. As regards the
transfer of payments to be made by virtue of the devolved
interest to the Contracting Party concerned, paragraphs
2, 3, 4 and 5 of Article 3 as well as Article 4 shall
apply mutatis mutandis.

Article 6

(1) To the extent that those concermed have not made
another arrangement admitted by the appropriate agencies
of the Contracting Party in whose territory the investment
is situated, transfers under baragraphs 2, 3 or 4 of
Article 3, under Article 4 or Article 5 shall be made
without undue delay and at the rate of exchange effective
for current transactions on the day the transfer is made.

(2) The rate of exchange applicable to current trans-
actions shall be based on the par value agreed with the
International Monetary Fund and shall be within such
spread regarded by the International Monerary Fund as
commensurate with the cbligations of members under Section
3 of Article IV of the Fund's Articies of Agreement.

(3) If at the date of transfer no rate of exchange
within the meaning of paragraph 2 above exists in respect
of the Contracting Party concerned, the official rare




fixed by such Contracting Farty for its currency in relation
to the US do. lar or to another freely convertible currency
or to goid shall be applied. If no such rate has been fixed,
the appropriate agencies of the Contracting Party in whose
territory the investment ig situate shall admit 2 rate of
exchange that is fair and equitable.

Article 7

1f the legislation of either Contracting Party or inter-
narional obligations existing at present or established
hereafter between the Contracting Parties in addition to
the present Treaty, result in z position entitling invest-
ments by naticnals or companies of the other Contracting
Party to a treatment MOTe favourable than is provided for
by the present Treaty, such position shall not be affected
by the present Treaty. Either Contracting Party shall observe
any other obligation it may have entered into with regard
to investments within its territory by natiomnals or companies
of the other Contracting Party.

Article 8
For the purpose of this Treaty:-

(1) The term "investment” shall comprise every kind of
asset znd more particularly, though not exclusively:-

(a) movable and immovable property 2as well as any other
rights in rem, such as mOTLZAgeSs, liens, pledges,
usufructs and similar rights;

(b) shares or other kinds of interest in companies;

(¢) titles to money OTr to any performance having 2an econonmic
value;

(d) copyrights, industrial property rights, technical pro-
cesses, trade-npames and goodwill;

{e) business concessions under public law, including con-—
cessions regarding the prospecting for, or the extrac-
tion or winning of, natural resources, &S give to their
holder z legal position of some duration-
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anv zlteration of the form in which assets are invested
shall not affect their classification a&s investment, pro-
vided thzat such alterzstion is not contrary to the admission,
if any, granted in respect of the assets originally invested.

{2) The term "'returns” shall mean the amounts derived
from an investment as profit or interest for a specific
period.

(3} The term '"mationals" shall mean:-

{a) in respect to the Federal Republic of Germany Germans
within the meaning of the Basic Law for the Federal
Republic of Germany:

(b} 1in respect of the Republic of the Sudan & person who
is a2 Sudanese within the meaning of the Nationality
Act.

(4) The term "companies” shall mean:-

(a) in respect of the Federal Republic of Germany any
juridical person as well as any commercial or other
company or association with or without legzl person-
zlity, having its seat in the territery of the Federzl
Republic of Germany and lawfully existing consistent
with legal provisions, irrespective of whether the
liability of its partmers, associates or members is
lipited or unlimited and whether or not its activities
are directed at profit;

{b) in respect of the Republic of the Sudan any company
with a limited 1liability incorporated in the territory
of the Republic of the Sudan, or any juridical person
or any association of persons lawfully constituted in
acecordance with its legislatiom.

Article ¢

The present Treaty shall also zpply to approved invest~
ments made prior to its entry into force but not earlier
than the 1lth of February 1956 by nationals or companies
of either Contracting Party in the territory of the other
Contracting Party in accordance with the latter's legisla-
tion.



Article 10

Either Contracting Party shall grant national treatment
within the framework of the present Treaty in consideration .
of the fact that national treatment in like matters is also )
granred by the other Contracting Party.

' Article 11

(1) Disputes concerning the interpretation or applica-
tion of the present Treaty should, if possible, be settled
by the Governments of the two Contracting Parties.

(2) 1f a dispute canmnot thus be settled, it shall upon
the request of either Contracting Party be submitted to
an arbitral tribunal.

(3) Such arbitral tribumal shall be established in each
individual case, each Contracting Party appointing cone
member, and these two members shall then agree upon a nation~
al of a third State as their chairman to be appointed by
the Govermments of the two Contracting Parties. Such members
shall be appointed within two months, and such chairman
within three months, after either Contracting Party has
made known to the other Contracting Party that it wants the
dispute to be submitted to an arbitral tribunal. 7

(4} Ir the periods specified in paragraph 3 have not
been observed, either Contracting Party may, in the absence
of any other relevant arrangement, invite the President of
the International Court of Justice tc make the necessary
appointments. If the President is a national of either
Contracting Party or if he is otherwise prevented from
discharging the said function, the Vice-President is a
national of either Contracting Party or if he, too, is
prevented from discharging the said function, the Member of
the Intermational Court of Justice next in seniority who is
not a national of either Contracting Party should make the
necessary appointments.

(5) The arbitral tribunal shall reach its decisions by
a majority of votes. Such decisions shall be binding. Each
Contracting Party shall bear the cost of its own member
and of its counsel in the arbitral proceedings; the cost
of the chairman and the remaining costs shall be borme in
equal parts by both Contracting Parties. The arbitral
tribunal may make z different regulation concerning costs. o
In all other respects,the arbitral tribunal shall determine
its own procedure.

o
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Article 12

The provisions of the present Treaty shall remain in
force also in the event cf a conflict arising between the
Contracting Parties, without prejudice to the right of
taking such measures as are permitted under the general
rules of international law. Measures of this kind shall be -
repealed not later tham on the date of the actual termina-
tion of the coanflict, irrespective of whether or mot diplo-
matic relations have been re—established.

Article 13

With the exception of the provisions in paragraph 7 of
the Protocol, referring to air tramsport, the present Treaty
shall also apply to Land Berlin, provided that the Govern-
ment of the Federal Republic of Germany has not made a con-
trary declaration to the Government of the Republic of the
Sudan within three months from the entry into force of the
present Treaty.

Article 14

(1) This Treaty shall enter into force one month after
the day on which the two Contracting Parties notify each
other that the comstitutional requirements for the ratifica-
tion of this Treaty have been fulfilled.

(2) This Treaty shall remain in force for a peried of
five years and shall continue in force thereafter umless,
after the expiry of the initial period of five years,
either Contracting Party notifies in writing the other Con-
tracting Party of its intention to terminate this Treaty.
The notice of termination shall become effective ome year
after it has been received by the other Contracting Party.

(3) In respect of investments made prior to the date
when the notice of termination of this Treaty becomes ef-
fective, the provisions of Articles 1 to 13 shall remain in
force for a further period of twenty years from that date.

Done at Khartoum on the 7th Day of February, 1963, in
four originals, two in the German and two in the English
languages, each text being equally authentic.



For the
Federzl Republic of Germaay:

de Haas
Dr. Kurt Daniel

Tor the
Republic of the Sudan:

A. R. Mirghani

Protocol

On signing the Treaty concerning the Encouragement oI
Investments concluded between the Federal Repubnlic of
Germany and the Republic of the Sudan the undersigned
plenipctentiaries have, in addition, agreed on the follcw-
ing provisicns which should be regarded as en integral par:
of the said Treaty:-

(1} Re Arcicle 1

Ianvestments made in accordance with the legislation of a
Contracting Party in its territory by nationzis or companies
of the other Contracting Party shzll enjoy the full protec-
tion of the preseat Treaty. To the extent that any admission
procedures are required for making an investment, such invest-
ment shall enjoy this protection from the date the admission
has been granted.

{(2) Re Article 2

a) The following shall in particular be deemed conditioms
less favourable as referred to in paragraph 2 of
Article 2: restricting the purchase of raw or auxriliary
materials, -of power or fuel, or of means of productien
or operation of any kind; impedinrg the wmarketing of
products inside or outside the country, as well as any
other measures having similar effects. Measures taken
for reasons cf public security and order, public health
or merality shall not be deemed conditions less faveour-
able within the meaning of paragraph 2 of Article 2.



b) Either Contracting Party may, in admitting an invesrment
by mationals or companies of the other Contracting Party,
agree with them on specific stipulations deviating from
the treatment provided for in Article 2. If specific
stipuiations of that nature have been agreed the provi-
sions of Articie 2 shall, to that extent, not be ap-
plicable. Suci. stipulatiomns shall only be effective if
the deviating measures have been described in detail
and laid- down individually in the document of admission
or, if no such document of admission is required, in 2
special written agreement made with the nationals or
companies of the other Comtracting Party priocr to ef-
fecting the investment.

¢) Paragraph 2 of Article 2 shall not apply to entry,
sojourn, and activity as an employee.

(3) Re paragraph 2 of Article 3

Expropriation shall be deemed to be any kind of deprivation
by acts of sovereign power of any asset or right which
constitures an investment or is a part therecf, other acts
of sovereign power which are tantamount to expropriation,
as well a2s measures of natiomalization.

(4) Re Article &

2) Ligquidstion within the meaning of Article & shall be
deemed to include any disposal effected for the pur-
pose of completely or partly -giving up the invesiment
concerned.

b) Article & shall not be applicable to the extent that in
respect of an investment foreign exchange has been
imported In an inconvertible currency into the terri-
tory of the Contracting Party where the investment is
nmade .

(5) Re paragraph 1 of Article 6

A transfer shall be deemed to have been made "without undue
delay" within the meaning of paragraph 1 of Article 6 if
made within such period as is normally required for the
completion of transfer formalities. The szid period shall
commence on the day on which the relevant request, fully
documented, has been submitted and may on 20O account exceed
two months. ‘



(6) Re paragraph 3 of Article 8

Without prejudice to any other method of determining nation-
ality, any person shall in particular be deemed to be a
‘national of a Contracting Party who is in possession of a
national passport issued by the approprizte authorities of
the Contracting Party concerned.

(7) Either Contracting Party shall refrain from any
measures which, contrary to the principles of free com-
petition, prevent or hinder the participation by sea-going
vessels or aircraft of the other Contracting Party in the
transportation of goods that represent an investment within
the meaning of the present Treaty, or of persons if such
transportation takes place in comnection with such invest-
ment. This alsc applies to goods acquired in the territory
of either Contracting Party or of any third State with the
funds of an enterprise in which capital has been invested
within the meaning of the present Treaty, and to persons,
1f such transportation takes place on behalf of such an
enterprise.

Done at Khartoum on the 7th Day of February, 1963, in

four originals, two in the German and two in the English
languages, each text being equally authentic.

For the
Federal Republic of Germany:

de Haas
Dr. Kurt Daniel

For the
Republic of the Sudan:

A. R. Mirghani
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The Chairman
of the Sudan Delegaticn

Khartoum, 7th February, 1963

Mr. Chairman,

I have the honmour to refer to the Treaty between the
Republic of the Sudan and the Federal Republic of Germany
concerning the Encouragement of Investments signed to-day
and to confirm the following additional understanding
reached during our negotiations:-

To facilitate and promote investments made by German
nationzals or companies in the territory of the Republic of
the Sudan in accordance with Article 1 cf the Treaty and
paragraph 1 of the Protocol, the Republic of the Sudan under-
takes to grant the necessary permits to German nationals,
who in comnection with such investments desire to enter into
and stay in the Republic of the Sudan and to carry on an
activity there as an employee, unless reasons of public
order or security or public health or morality warrant
otherwise.

I shall be grateful if you would kindly confirm the
above understanding.

Accept, Mr. Chairman, the assurance of my high consider-
ation. .

A. R. Mirghani
Deputy Permanent Under Secretary
Ministry of Finance and Economics
and
Chairman of Sudan Delegation

To

The Chairman

of the German Delegation
Dr. Kurt Daniel,

¥Xhartoum
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The Chairman
of the German Delegaticn

Mr.

Khartoum, /th February, 1963

Chairman,

I have the honour to acknowledge receipt of your letter

of to-day which reads as follows:-

"I have the honour to refer to the Treaty between
the Republic of the Sudan and the Federal Republic of
Germany concerning the Encouragement of Investments
signed to-day and to confirm the following additional
understanding reached during our negotiations:-—

To facilitate and promote investments made by German
nationals or companies in the territory of the Republic
of the Sudan in accordance with Article 1 of the Treaty
and paragraph 1 of the Protocol, the Republic of the
Sudan undertakes to grant the necessary permits to
German nationals, who in comnection with such invest-
ments desire to enter into and stay in the Republic of
the Sudan and to carry on an activity there as an
employee, unless reasons of public order or security or
public health or morality warrant otherwise.

I shall be grateful if you would kindly confirm the
above understanding."”

I have the honour to confirm the understanding comntained

in your letter.

Accept, Mr. Chairman, the assurance ¢of my high consider-

ation.
Dr. Kurt Daniel
Ministerial dirigent
Federal Ministry for Economics
and
To Chairman of German Delegztion

The Chairman
of the Sudan Delegation
Mr. Abdel Rahim Mirghani,

Khartoum

[

12

)




