Agreement
between the Federal Republic of Germany
and the Republic of Indonesia
concerning the Encouragement and Reciprocal Protection
of Investments

THE FEDERAL REPUBLIC
OF GERMANY

and
THE REPUBLIC OF INDONESIA

DESIRING to intensify economic
cooperation between both States,

INTENDING to create favourable
conditions for investments by nation-

als and companies of either State in-

the territory of the other State, and

RECOGNIZING that encouragement
and contractual protection of sudh in-
vestments are apt to stimulate private
business initiative and to increase the
prosperity of both nations,

HAVE agreed as follows:
Article 1
For the purpose of this Agreement:

(1) The term “investment® shall
comprise every -kind of asset and
more particularly, though not exciu-
sively: ’ .

a) movable and immovable property
as well as any other rights in rem,
such as mortgage, lien, pledge, usu-
fruct and similar rights;

b) shares of companies or other kinds
of interest;

¢ claims to money or to any per-
formance baving an
value;

d) copyrights, industrial property
rights, technical processes, trade-
names, and goodwill; and

e) business concessions under public
law, including concessions regard-
ing the prospecting for, or the ex-
traction or winning of, natural re-
sources.

Any alteration of the form in which
assets are invested shall not affect
classification as investment, provided
that such alteration is not contrary to
the admission, if any, granted in respect
of the asseis originally invested.

(2 The term “retumns® shall mean.
the amounts derived from an invest-
ment as profit or interest for a spe-
cific period.

(3) The term °nationals® shall
mean:

a) in respect of the Federal Republic
of Germany, Germans within the
meaning of the Basic Law for the
Federal Republic of Germany, and

b) in respect of the Republic of Indo-
pesia, a person who is a ctizen of
the Republic of Indonesia accord-
ing to its Constitution and the
Law on Nationality.

(4) The term *companies® shail
mean:
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a) in respect of the Federal Republic
of Germany, any juridical persoa
as well as any commercial com-
pany or other company or asso-
ciation with or without legal per-
sonality, having its seat in the
territory of the Federal Republic
of Germany and lawfully existing
consistent with legal provisions
irrespective of whether the liabil-
ity of its partners, associates or
members is limited or unlimited
and whether or not its activities
are directed at profit, and

b} in respect of the Republic of Indo-
nesia, any company with a limited
liability incorporated in the terri-
tory of the Republic of Indonesia,
or any juridical persons lawfully
constituted in accordance with its
legislation.

Article 2

(1) Each Contracting Party shall in
i.b territory promote as far as pos-
sible the investment of capital by
nationals or companies of the other
Contracting Party and admit such in-
vestments in accordance with its
legislation and administrative prac-
tice. It shall in any case accord such
investment fair and equitable treat-
ment.

(2) Investments made in accordance
with the laws and regulations of ei-
ther Contracting Party within the
area of application of that Party's
legal system by nationals or com-
Panies of the other Contracting Party,
shall enjoy the full protection of the
present Agreement To the extent
that an admission procedure is re-.
quired for making an investment, such)
investment shall enjoy this protection
as from the date of the granting of
the admission.

Article 3

(1) Investments by nationals or
companies of either Contracting Party
shall enjoy full protection as well as
security in the territory of the other
Contracting Party.

(2} Investments by nationals or
companies of either Contracting Party
shall not be expropriated in the terri-
tory of the other Contracting Party
except for the public benefit and
against compensation. Such compensa-
tion shall represent the equivalent of
the investment expropriated; it shalil
be actually realizable, freely trans-
ferable, and shall be made without
undue delay. Provision shall have
been made in an appropriate manner
at or prior to the time of expropria-
tion for the determination and the
giving of such compensation. The
legality of any such expropriation and
the amount of compensation shall be
subject to review by due process of
law,

(3} Nationals or companies of ei-
ther Contracting Party whose invest.
ments suffer losses in the territory of
the other Contracting Party owing to
war or other armed conflict, revola-

tion, a state of national emergency,
or revolt, shall be accorded treatment
00 less favourable by such other Con-
tracting Party than that Party accords
to its own nationals or companies, as
regards restitution, indemnification,
compensation or other valuable coan-
sideration. Such payments shall be
freely transferable.

(4) Nationals or companies of ei-
ther Contracting Party shall enjoy
most-favoured-nation treatment in the
territory of the other Contracting
Party in respect of the matters pro-
vided for in the present Article.

Article 4

Either Contracting Party shall in
respect of investment guarantee to
nationals or companies of the other
Contracting Party the free transfer of
the capital, of the returns from it and,
in -the event of liquidation, of the
proceeds from such liquidation.

Article §

I either Contracting Party makes
payment to any of its nationals or
companies under a guarantee it has
assumed in respect of an investment



in the territory of the other Contract-
ing Party, the latter Contracting Party
shall, without prejudice to the rights
of the former Contracting Party under
Article 11, recognize the assignment,
whether under a law or pursuant to
a legal transaction, of any right or
claim from such national or company
to the former Contracting Party as
well as the subrogation of that Con-
tracting Party to any such right or
claim, which that Contracting Party
shall be entitled to assert to the same
extent as its predecessor in title. As
regards the transfer of payments to
be made to the Contracting Party
concerned by virtue of such assign-
ment, paragraphs 2 and 3 of Article 3
as well as Article 4 shall apply mu-
tatis mutandis,

Article 6

{1} To the extent that those con-
cerned have not made another ar-
- rangement admitted by the appro-
priate agencies of the Contracting
Party in whose territory the invest-
ment is situated, transfers under
paragraphs 2 or 3 of Article 3, under
Article 4 or Article 5 shall be made
without undue delay and at the rate
of exchange effective for current
transactions on the day the transfer
is made.

(2) The rate of exchange effective
for current transactions shall be based
on the par value agreed with the
International Monetary Fund and
shall lie within the margins above
or below parity admitted under sec-
tion 3 of Article IV of the Articles of
Agreement of the International Mone-
tary Fund.

(3) If at the date of transfer no rate
of exchange within the meaning of
paragraph 2 above exists in respect
of either Contracting Party, the of-
ficial rate hxed by suck Contracting
Party for its currency in relation to
the US Dollar or to another freely
convertible currency or to gold shall
be applied. If no such rate has been
fixed, the appropriate agencies of the
Contracting Party in whose territory
the investment is situated shall admit
a rate of exchange that is fair and
equitable.

Article 7

{1) If the legislation of either Con-
tracting Party or international obliga-
tions existing at present or estab-
lished hereafter between the Con-
tracting Parties in addition to the
present Agreement, contain a regula-
tion, whether general or specific, en-
titling ipvestments by natiopals or
companies of the other Contracting
Party to a treatment more favourable
than is provided for by the present
Agreement, such regulation shall to
the extent that it is more favourable
prevail over the present Agreement.

{2) Bither Contracting Party shall
observe any other obligation it may
bave entered into with cegard to in-
vestments in its territory by nationals
or companies of the other Contract-
ing Party.

Article 8

(1) The present Agreement shail
also apply to investments made prior
to entry into force by nationals ot
companies of the Republic of Indo-
nesia in the territory of the Federal
Republic of Germany consistent with
the latter's legislation.

{2) In respect of the Republic of
Indonesia the present Agreement
shall apply to investments made prior
to its entry into force by nationals or
companies of the Federal Republic
of Germany only if a document of
admission is granted on application.
The Government of the Repablic of
Indonesia shall accord sympathetic
consideration to such applications.

(3} This provision shall not affect
the Agreement of 27 February 1953
on German External Debts.

Article 9

(1) Except for the stipulations made
in No.6b) of the Protocol annexed
hereto neither Contracting Party shall



in jts territory subject investments
owned or controlled by nationals or
companies of the other Contracting
Party, to treatment less favourable
than it accords to investments of its
own nationals or companies or to in-
vestments of nationals or companies
of any third State.

{2) Except for the stipulations made
in No.6b) of the Protocol annexed
bereto neither Contracting Party shail
in its territory subject nationals or
companies of the other Contracting
Party, as regards their activity
connexion with investments, to treat-
ment less favourable than it accords
to its own nationals or companies or
to npationals or companies of any
third State.

Article 10

Either Contracting Party shall grant
natiopal treatment within the frame-
work of the present Agreement in
consideration of the fact that national
treatment in like matters is also
granted by the other Contracting
Darty.

Article 11

{1) Disputes concerning the inter-
pretation or application of the present
Agreement should, if possible, be set-
tled by the Governments of the two
Contracting Parties.

(2) 1t a dispute cannot thus be set-
tled, it shall upon request of either
Contracting Party be submitted to an
arbitral tribunal

(3) Such arbitral tribunal shall be
constituted for each individual case
as follows: Each Contracting Party
shall appoint one member, and these
two members shall agree upon a
national of a third State as their
chairman to be appointed by the
Governments of the two Contracting
Parties. Such members shall be ap-
pointed within two months, and such
dhairman within three months. from
the date on which either Contracting
Party bas informed the other Con-
tracting Party that it wants to submit
the dispute to an arbitral tribunal.

(4) If the periods specified in para-
graph 3 above have not been observed,
either Contracting Party may, in the
absence of any relevant agreement,
invite the President of the Inter-
national Court of Justice to make the
necessary appointments. If the Presi-
dent is a national of either Contract-
ing Party or if he is otherwise pre-
vented from discharging the said
function, the Vice President should
make the necessary appointments. If
the Vice President is a national of
either Contracting Party or if he, too,
is prevented from discharging the said
function, the Member of the Inter-
national Court of Justice next in
seniority who is not a national of ej-
ther Contracting Party should make
the necessary appointments,

(S) The arbitral tribunal shall reach
its decisions by a majority of votes.

Such decisions shall be binding. Each
Coatracting Party shall bear the cost
of its own member and of its counsel
in the arbitral proceedings; the cost
of the Chairman and the remaining
costs shall be borne in equal parts by
both Contracting Parties. The arbitral
tribunal may make a different regula.
tion concerning costs. In all other
respects, the arbitral tribunal shall
determine its own procedure.

Article 12

The provisions of the present Agree-
ment shall remain in force also in the
event of a conflict arising between
the Contracting Parties, without pre-
judice to the right of taking such
temporary measures as are permitted
under the general rules of interna-
tional law. Measures of this kind shall
be repealed not later than on the
date of the actual termination of the
conflict, irrespective of whether or
not diplomatic relations have been
re-established.

Article 13

With the exception of the provi-
sions in paragraph 7 of the Protocol,
referring to air transport. the present
Agreement shall also apply to Land
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Berlin, provided that the Government
of the Federal Republic of Germany
has not made a contrary declaration
to the Government of the Republic of
Indonesia within three months from
the entry into force of the present
Agreement.

Article 14

(1) The present Agreement shall be
ratified; the instruments of ratification
shall be exchanged as soon as pos-
sible in Bonn.

(2) The present Agreement shall
enter into force one month after the
day of exchange of the instruments
of ratification. It shall remain in force
for a period of ten years and shall
continue in force thereafter for an

unlimited period except if denounced

in writing by either Contracting Party
one year before its expir. ion. After
the expiry of the period.of ten years
the" present Agreement may be de-
nounced at any time by either Con-
tracting Party giving one year's
notice.

(3) In respect of investments made
prior to the date of termination. of
the present Agreement the provisions
of Articles 1 to 13 shall continue to
be effective for a further period of
twenty years from the date of termi-
nation of the Agreement.

DONE at Djakarta on November 8,
1968
in six originals, two each in the Ger-
man, Indopesian and English lan-
guages. In the event of a divergence
between any of the texts of this
Agreement the English text shall
prevail.

. For the Government
of the Federal Republic of Germany
Bassler
German Ambassador

- For the Government
of the Republic of Indonesia
Malik
Minister of Foreign Affairs

Protocol

At the time of signing the Agree-
ment concerning the Encouragement
and Reciprocal Protectiocn of Invest-
ments conciuded between the Federal
Republic of Germany and the Re-
public of Indonesia, the undersigued
plenipotentiaries have, in addition,
agreed on the following provisions
which shall be regarded as an integral
part of the said Agreement:

(1) Ad Article 1:

2) Returns from an investment, as
well as returns from re-invested
returns, shall enjoy the same
protection as tke original in-
vestment.

b) Without prejudice to any other
method of determining nation-
ality, any person in possession
of a national passport issued
by the appropriate authorities
of either Contracting Party
shall be deemed to be a natio-
nal of that Party.

(2) Ad Article 2:

In respect of the Republic of In-
donesia the admission within the
meaning of paragraph 2 of Ar-
ticle 2 is granted in form of a
documment of admission by the
relevant Ministry of the Republic
of Indonesia in accordance with
its legislation and administrative
practice.

(3) Ad Article 3:

The provisions of paragraph (2)
of Article 3 shall also apply to the
transfer of an investment to public
ownership, to the subjection of an
investment to public control, or
to similar interventions by public
authorities. Expropriation shall
mean the taking away or restrict-
ing of any property right which.
in itself or in conjunction with
other rights constitutes an invest-
ment.

(4) Ad Article 4:
*Liquidation® within the meaning
of Article 4 shall be deemed to
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(6)

inciude any disposal effected for
the purpose of completely or
partly giving up the investment
concerned.

Ad Article 6:

A transfer shall be deemed to
have bLeen made °“without undue
delay” within the meaning of
paragraph 1 of Article 6 if made
within such period as is normaily
required for the completion of
transfer formalities. The said pe-
riod shall commence on the day
on which the relevant request has
been submitted and may on no
account exceed two months.

Ad Article 9:

2} The following shall more part-
icularly, though not exclu-
sively, be deemed “activity*®
within the meaning of para-
graph 2 of Article 9: the man-
agement, maintenance, use and
enjoyment of an investment.
The following shall in partica-
lar, be deemed “treatment less
favourable® within the mean-
ing of paragraph 2 of Article 9:
restricting the purchase of raw
or auxiliary matenals, of pow-
er or fuel or of means of pro-
duction or operatioc of any
kind, impeding the marketing
of products inside or outside
the country, as well as any
other measures having similar
effects. Measures that have to
be taken for reasons of public
security and order, public
health or morality shall not be
deemed “treatment less favour-
able® within the meaning of
Article 9.

b) In derogation of the national
treatment proyided for in Ar.
ticle 9 of the present Agree-
ment,

aa) existing legal provisions
wiich preclude the acquisi-
tion of landed property by
aliens shall remain unef-
fected.

bb) Certain taxes, charges or
levies {of a discriminatory
nature} imposed by lower
governmental agencies and
existing before Januarv '9, -
1967, may continue tc e
ievied with the urncer-
standing that the Govern-
ment of Indunesia will
work towards their abol-
ishment to the best of its
ability and in the shortest
possible time,

When, pursuant to present or
subsequent legisiation the Indo-
nesian Government extends ad-
ditional advantages to Indo-
nesian investors, the Indone-
sian government shall, in
order to ensure fair and equit-
able treatment, grant identi-
cal or compensating facilities
to investment of capital by
companies and nationals of the
Federal Republic of Germany
in similar economic activities.

¢} Article 9 shall not apply to
entry, sojourn, and activity as
an employee.

Whenever goods or persons con-
nected with the making of invest-
ments are to be transported, ei-
ther Contracting Party shall nei-
ther exclude nor hinder tranms-
portation enterprises of the other
Contracting Party and shall issue
permits if required to carry out
sud transports.

This includes the transportation of:

a) goods directly intended for an
investment within the meaning
of the present Agreement or

" acquired in the territory of ei-
ther Contracting Party or of
any third State by or on behalf
of an enterprise in which as-
sets within the meaning of the
present Agreement are in-
vested;

b) persons travelling in connec-
tion with the making of in.
vestments.



DONE . at Djakarta on November 8,
1968
in six originals, two each in the Ger-
man, Indonesian and English langua-
ges. In the event of a divergence be-
tween any of the texts of this Proto-
col the English text shall prevail

For the Government
of the Federal Republic of Germany

Bassler
German Ambassador

For the Government
of the Republic of Indonesia

Malik
Minister of Foreign Affairs

The Minister
of Foreign Affairs
of the Republic of Indonesia

Djakarta, November 8, 1968

No. 1

Mr. Ambassadeor,

intending to facilitate and promote
the making and developing of invest-
ments by German nationals or com-
panies in the Republic of Indonesia
the Government of the Republic of
Indonesia will grant, to the extent
specified in the document of admis-
sion relating to such investments and
in accordance with the procedure
laid down under its law and legis-
lative and administrative regulations,
the necessary permits to German
nationals who in connexion with in-
vestments by German nationals or
companies desire to enter and stay
in the Republic of Indonesia and to
carry on an activity there as an em-
ployee, except if reasons of public
order and security, of public health
or morality may warrant otherwise.

Accept, Mr. Ambassador, the ex-
pression of my highest consideration.

Malik

The Ambassador

of the Federal Republic
of Germany

Mr. Hilmar Bassler

Djakarta

The Minister
of Foreign Affairs
of the Republic of Indonesia

Djakarta, Nevember 8, 1968

No.2

Mr. Ambassador,

I have the honour to inform you
that the Indonesian Government will
endeavour to ensure that the prere-
quisites for the entry into force of the
Treaty, signed today, between the
Republic of Indonesia and the Federal
Republic of Germany concerning the
Encouragement and Reciprocal Pro-
tection of Investments are fulfilled as
soon as possible.

The Government of the Republic of
Indonesia will also provisionally ap-
ply as from the date of signature of
the said Treaty the provisions thereof
to nationals and companies of the
Federal Republic of Germany in order
to encourage such nationals and com-
panies to make investments in the
territory of the Republic of Indo-
nesia prior to the entry into force of
the Treaty.

Accept, Mr. Ambassador, the ex-
pression of my highest consideration.

Malik

The Ambassador

of the Federal Republic
of Germany

Mr. Hilmar Bassler

Djakarta



