Treaty

between the Federal Republic of Germany
and the Co-operative Republic of Guyana
conceming the Encouragement and Reciprocal Protection

The Federal Republic of Germany
and

the Co-operative Republic of Guyana,

desiring to intensify economic co-operaton between both

States,

intending to create favourable conditions for investments by

nationals and companies of eithar Stale in the territory of the other
State,

of such investments are apt to stimulate business initiative in this
field and to increase the prosperity of both nations,
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have agreed as follows:

Article 1
For the purposas of this Treaty
the term “investments”™ omprises every kind of asset, in par-
ticular:
(a) movabie and immovable property as well a3 other rights in
rem, such as mortigages, lens and pledges;

(b) shares of companies and other kinds of interest in com-
panies;

{¢) claims to money which has been used to create an
economic value or claims to any performance having an
economic value;

(d)oopynghls.ndustrlalpmpertyﬂgms.m»taIprooeases

trade-marks, trade-names, know-how, and goodwill;

{e) business concessions under public law, including conces-
sions to search for, extract and exploit natural resources;

any alteration of the form in which assets are invested shali not

affect their classification as investment;

the term “retums” means the amounts yielded by an invest-

ment for a definite perior!, such as profit, dividends, interest,

royalties or fees;

the term “nationals” means
(a) in respect of the Federal Republic of Germany: Germans

within the meaning of the Basic Law ot the Federal Repub-
lic of Germany,
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{b} in respect of the Co-operstive Rapublic of Guyana: citizens
of Guyana who are properly accorded that status under the
provisions of the Constitution of the Co-operative Republic
of Guyana and the Guyana Citizenship Act, Chapter 14:01
of the Laws of Guyana;

4, the terrn “companies™ means

{a) in respect of the Federal Republic of Gerrany: any juridi-
cal person as well as any commercial or ather company or
association with or without legal personality having its seat
in the German area of application of this Treaty, imespec-
tive of whether or not its activities are directed at profit,

(b) in respect of the Co-operative Republic of Guyana: corpo-
rations; co-operatives, firms or associations; incorporated
or constituted under the Laws of Guyana.

Articie 2

(1) Each Contracting Party shall in its temritory promote as far as
possible investments by nationals or companies of the other Con-
tracting Party and admit such invastments in accordance with its
legisiation. It shall in any case accord such investments fair and
equitable treatment.

{2) Neither Contracting Party shalt in any way impair by arbitrary
or discriminatory measures the management, maintenance, use
or enjoyment of investments in its temitory of nationals or com-
panies of the other Contracting Party.

Article 3

(1) Neither Contracting Party shall subject investments in lits
territory owned or controlled by nationals or companies of the
other Contracting Party to treatment less favourable than it
accords to invesiments of its own nationals or companies or to
investments of nationals or companies of any third Stata,

(2) Neither Coniracting Party shall subject nationals or com-
panies of the other Contracting Party, as regards their activity in
connection with investments in its temitory, o treatment lass
favourable than it accords to its own nationals or companies or to
nationals or companies of any third State.

(3) Such treatment shail not relate o privileges which either
Contracting Parly accords 10 nationals or companies of third
States on account of its membership of or association with:

a) a customs or economic union, a common market or a free
rade area,

b) other regional economic co-operation agreements which have
similar objectives.

(4) The treatmant grantad under this Articie shall not relate to
advantages which either Contracting Party accords to nationals or
companies of third States by virtue of a double taxation agreement
or other agreements regarding matters of taxation.



Article 4

(1) Investments by nationais or companies of either Contracting
Party shall enjcy full protection and secunty in the temitory of the
other Contracting Party.

{2) Investments by nationals or companies of either Contracting
Party shall not ba nationatised, expropriated or subjected 1o any
other measures which wouid have eflects similar to effects of
nationalisation or expropriation in the temritory of the other Con-
tracting Party except for the public benefit and against compensa-
tion. Such compensation shall be equivalent to the value of the
expropriated investment immediately befora the date on which the
actuai or proposed nationalisation, expropriation or comparable
measure has become publicly knewn. The compensation shall be
paid without delay and shall carry the usual bank interest untif the
time of payment; it shall ba effectively realizabie and freely trans-
lerable. Provision shall have been made in an appropriate manner
at or prior 10 the time of natipnalisation, expropriation or compar-
able measure for the determination and payment of such compen-
sation. The legality of any such nationalisation, expropriation or
comparable measure and the amount of compensation shall be
subject lo review by due process of law.

(3) Nationais or companies of either Contracting Party whose
investments suffer losses in the temitory of the other Contracting
Party owing io war or other armed cenflict, revolution, a state of
national emergency, or revoit, shall ba accorded treatment no less
favourable by such other Contracting Party than that which the
latter Contracting Party accords to its own nationals of companies
or 10 nationals or companies of third States as regards restitution,
indemnification, compensation or other valuable consideration.
Such payments shall be freely transtesable.

Article §

Each Contracting Party shali guarantee to nationals or com-
panies of the other Contracting Party the free transier of payments
in connection with an investment in or out its tefritory, in particular
of the:

(a) principal and additional amounts to maintain or increase the
investment;

(b) retums;

(c) repayment of loans;

(d) royalties and fees for the nghts referred to in Article 1 (1) (d);

(e) proceads from the liquiiation or the sale of the whole or any
part of the investment.

Article 6

it either Contracting Party makes a payment to any of its
nationals or companies under a guaraniee it has assumed in
respect of an invesiment in the territory of the other Contracting
Party, the laiter Contracting Party shall, without prejudice to the
rights of the former Contracting Party under Articie 10, recognize



the assignment, whether under a law or pursuant o a legel
transaction, of any right or claim of such naliona!l or company to
the former Contracting Party. The lafter Contracting Party shalt
aiso recognize the subrogation of the former Contracting Party to
any such right or claim (assigned claims) which that Contracting
Party shall be entitied to assert 10 the same extent as its predeces-
sor in title. As regards the transter of payments made by virtue of
such assignments, Articie 4 (2) and (3) as well as Article 5 shall
apply mutatis mutandis.

Article 7

Transfers under Article 4 (2) or (3). Article 5 or € shall be made
withaut delay at the applicable rate of exchange.

Article 8

{1) if the legisiation of either Contracting Party or obligations
under international law existing at present or established hereatter
betwesn the Contracting Parties in addition to this Treaty contain
a regulation, whether general or specific, entitling investments by
nationals or companies of the other Contracting Party 1o a treat-
ment more favourable than is provided for by this Treaty, such
regulation shall to the extent that it is more favourable prevait over
this Treaty.

{2) Each Contracting Party shali observe any other obligation it
has assumed with regard to nvestments in its temtory by natio-
nals or companies ot the other Contracting Party.

Article 9

This Treaty shall aiso apply to matters arising after its entry into
force in relation to investments made priof 1o its entry into force by
nationals or companias of either Contracting Party in the termitory
of the other Contracting Party consistent with the latter’s legisia-
tion.

Articis 10

(1) Disputes betwesn the Contracting Parties conceming the
interpretation or apptication of this Traaty should as far as possible
be settied amicabiy by the govemments of the two Contracting
Patties.

(2) % a dispute cannat thus be sattied, it shall upon the writien
request of either Contracting Party be submitted 10 an arbitration
tribunal.

{3) Such arbitration tribunal shail be constituted ad hoc as
follows: each Contracting Party shall appoint one rember, and
these two members shail agree upon a national of a thind State as
their chainman to be appointad by the govemments of the two
Contracting Parties. Such members shall be appointed within two
months, and such chairman within three months from the date on
which either Contracting Party has informed the other Contracting
Party that it intends to submit the dispute to an arbitration tribunal.

(4) It the periods specified in paragraph 3 above have not been
observed, either Contracting Party may, in the absance of any



other arrangement, invite the President of the intemational Court
of Justice to make the necessary appointments. if the President is
a nationral of either Contracting Party or if he is otherwise preven- -
ted from discharging the said function, the Vice-President should
make the necessary appointments. If the Vice-Prasident is a
national of either Contracting Party or if he, 00, ia prevented from
discharging the said function, the member of the Court next in
seniority who is not a national of either Contracting Party shoukd
make the necessary appointments.

(5) The arbitration tribunal shall reach its decisions by a majority
ot votes.Such decisions shall be binding. Each Contracting Party -
shall bear the cost of its own member and of its representsatives in
the arbitration procsedings; the cost of the chairman. and:the
remaining costs shall be bomne in equal parts by the Contracting
Parties. The arbitration tribunal may make a different order-con-
ceming costs. In all other respects, the arbitration tribunal shall-
determine its own procedure.

(B)HMCmttachngF‘ar\bsmC«Mtgsmaufﬂn
‘Convention of 18 March 1965 on the Settlement of investment :
mmmwmammmw
tration tribunal provided for above may in consideration:of the-
provisions of Articte 27 (1) of the said Convention not be appealed
to insofar as agreernent has been reached between the nationa
or company of one Contracting Party and the other Contracting
Party under Asticte 25 of the Convention. This shall not affect the
possibility of appealing to such arbitration tribenal in the event that
a decision of the Arbitration Tribunal established under the said
Convention is not complied with (Article 27) or in the casa of an
assignment under a law or pursuant to a legal transaction as
provided for in Article 6 of this Treaty.

Article 11

(1) Disputes conceming investments between a Contracting
Party and a national or company of the other Contracting Party
should as far as possible be settied amicably between the parties
in dispute.

{2) If the dispute cannot be sattied within six months of the date
when it has been raised by one of the parties in dispute, it shali, at
the request of either of the parties 1o the disputa be submitied for
arbitration. Unless the parties in dispute agree otherwise, the
dispute shall be submitted for arbitration under the Convantion of
18 March 1965 on the Settlement of investment Disputes between
Slates and Nationals of Other States.

(3) The awara shal be binding and shall not be subject to any
appeal or remedy other than those provided for in the said
Convention. The award shall be enforced in accordance with
domestic law.

{4) During arbitration proceedings or the enforcement of an
award, the Contracting Party involved in the dispuie shail not raise
the objection that the national or company of the other Contracting
Party has received compensation under an insurance contract in
respect of all or part of the damage.
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Article 12

This Treaty shall remain in force imespective of whether or not
diplomatic or consular relations exist between the Contracting
Parties.

Article 13

With the exception of the provisions in paragraph 6 of the
Protocol, insofar as they refer to air transpot, this Treaty shall also
apply to Land Berlin, provided that the Government of the Federal
Republic of Germany does not make a contrary declaration to the
Govemmment of the Co-operative Republic of Guyana within three
months of the date of entry into force of this Treaty.

Article 14

{1) This Treaty shall be ratified; the instruments of ratification
shall be exchanged as soon as possible in Geargetown, Guyana.

{2) This Treaty shall anter into force one month after the date of
exchange of the instruments of ratification. it shall remain in force
for a period of ten years and shall be extended thereafter for an
unlimited period uniess denounced in writing by either Contracting
Party twelve months before its expiration. After the expiry of the
period of ten years this Treaty may be denounced at any time by
either Contracting Party giving tweive months' notice.

{3) In respect of investments made prior to the date of termina-
fion of this Treaty, the provisions of Articles 1 to 13 shall continue
1o be effective for a further period of twenty years from the date of
termination of this Treaty.

Done at Georgatown on December 6th, 1989 in duplicate in the
Gamman and English languages, both 1exts being equally authen-
tic.

Protocol

On signing the Treaty between the Faderal Repubiic of Ger-
many and the Co-operative Repubtic of Guyana concerming the
Encouragement and Reciprocal Protection of Investments, the
undersigned plenipotentiaries have, in addition, agreed on the
following provisions, which shall be regarded as an integral part of
the said Treaty:

(1) Ad Article 1

(a) Retums from investments and, in the event of their appro-
ved re-investment, the retums therefrom shall enjoy the
same protection as the original invesiment.

(b) Without prejudice to any other method of determining
nationality, in particutar any person in possession of a valid
national passport issued by the competent authorties of
the Contracting Party concemed shall be deemed to be a
national of that Party.

(c) The term “companies” in respect of the Co-operative
Republic of Guyana as defined in Articte 1 (4) covers also



corporations, co-operatives, firms or assocations formed
under the Carnbbean Enterprise Regime provided thay are
incorporated or constituted under the Laws of and seated
in Guyana.

(2) Ad Article 2

(a) Investments appraved by a Contracting Party in its territory
in accordance with its laws and regulations shall enjoy the
protection of the Treaty.

(b) The Treaty shall also apply to the areas of the exclusive
econamic zone and the continertal shel insofar es interma-
tional law permmits the Contracting Party concemed to
exefcise sovereign rights or jurisdiction in thesa areas.

(3) Ad Article 3

{a) (1) The following shall mora particularty, though not exclu-
ively, ba regarded s “activity” within the ina of
Articie 3 (2): the management, maintenance, use and
enjoyment of an investment.
(2) Special incentives grantad by a Contracting Pasty only
10 its nationals or companies in order to stimulate the
creation of local industries are considered compatible
with Article 3, provided they do not impair the invest-
ment or the activities in connection with an investment
of nationals and companies of the other Contracting
Party.
(3) "Treatment less favournbis® within the meaning -of
Articie 3 shall include measures affecting an invest-
ment made under the Treaty, for exampile, but not
limited to
{a) restricting the purchase of raw or auxiliary mate-
rials, of enargy or fuel or of means of production or
operation of any kind,

(b) impeding the marketing of products inside or out-
side tha country.

{4) Measures that have to be taken for reasons of public
security and order, public health or morality shall not be
deemed “treatmem less tavourabie” within the mea-
ning of Article 3.

(b) The provisions of Article 3 do not oblige a Contrac-
ting Party to extend to natural persons orf compa-
nies resident in the tarmiory of the other Contracting
Party tax privileges, lax exemptions and tax reduc-
tions which acconding to its tax laws are grantad
only 10 natural persons and companies resident in
its territory.

{c) The Contracting Parfies shall within the framework
ot their national legislation give sympathetic consi-
deration to applications for the entry and sojoumn of
persons of either Contracting Party who wish to
enter the territory of the other Contracting Party in
connection with an investment; the same shall
apply 1o employees of either Contracting Party who
in connection with an investment wish to ener the



territory of the other Contracting Party and sojoum
thera (o take up employment. Applications for work
permits shall also be given sympathetic considera-
tion.

{4) Ad Articie 4

A claim t0 compensation shall aiso exist when, as a resuitof a
governmental intervantion in the company, in which the invest-
ment is made, the investment or the financial viability of the
investment is severely impaired.

(5) Ad Article 7

A transfer shall be deemed to have been made “without delay”
within the meaning of Articla 7 if ettected within such period as
is normally required for the completion of transfer formalities.
The said period shall commence on the day on which the
relevant request has been submittad and may on no account
exceed two months.

{6) Whenever goods or persons connectad with an investment
are 1 be transported, each Contracting Party shall nelther
exclude nor hinder transport enterprises of the other Contrac-
ting Party and shall issue permits as required to carmmy out such
transport. This shall inciude the transport of

{a) goods directly intended for an investment within the mea-
ning of the Treaty or acquired in the temitory of either
Contracting Party or ot any third State by or on behalt ot an
oenterprise in which assels within the meaning of the Treaty
are invesied;

{b) parsons traveliing in connection with an investment.

6th December, 1989

His Exceliency Mr. Joachim Richard Vogel,
Ambassador,

Embassy of the Federal Republic of Germany,
Port-ol-Spain,

Trinidad and Tobago,

West Indies.

Excsliency,

On the occasion of the signing of the Treaty between the Co-

operative Republic of Guyana and the Federal Republic of Ger-

many conceming the Encouragement and Reciprocal Protection
oilmmmm.lhavamehmrmhlomyounhhs:

The Governmant of the Co-operative Republic of Guyana, after
having taken note of the fact that the competent authorities of the
Federal Republic of Germany may grant measures tor the encou-
ragement of German investments in Guyana aiready prior 1 the
entry into force of the Treaty, wili apply the Treaty on a preliminary
basis aiready as from the date ot its signing. This dectaration of



intert is made in the expectation that the Government of the
Federal Republic of Germany is considering 10 grant guarantees
for German investments in Guyana aeady prior to the eriry into
effect of the Treaty.

Accept, Exceliency, the assurance of my highest consideration.

Carl B. Greenidge
Minister of Finance

Georgetown, December 6, 1989

The Ambassador
of the Federat Republic of Germany

Excefiency,

| have the honour to confirmn receipt of your Note of Decem-
ber 6, 1989 on the occasion of the signing of the Treaty between
the Co-Operative Republic of Guyana and the Federal Repubiic of

“On the occasion of the signing of the Treaty between the Co-
operative Republic of Guyana and the Federal Republic of Ger-
mary conceming the Encouragement and Reciprocal Protaction
of investments, | have the honour to inform you as follows:

The Government of the Co-operative Republic of Guyana, after
having taken note of the fact that the competent authorities of the
Federal Republic of Germany may grant measures for the encou-
ragement of German investments in Guyana already prior o the
entry into force of the Treaty, will apply the Treaty on a pretiminary
basis aiready as from the date of its signing. This declaration of
intent is made in the expectation that the Government of the
Federal Republic of Germany is considering to grant guarantees
for German investments in Guyana already prior to the entry into
eftect of the Treaty.”

Accept, Excellency, the assurances of my highest considera-
tion.

Joachim-Richard Vogal

His Excellency

Mr. Canl Greenidge

Minister of Finance of tha Cooperalive Republic of Guyana
Georgetown



