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5 The United States is s in rccc).pt of the Apnl I ?.OOS lettt.r in the abovcwref?rmcad :
: cabe from Mr Osvaldo Gugl_lclnuno Procurador Del Tesoro de la Nacion of the s
€1 ntina Thc_ Umtt:d Slateq was among sevcral ame» \,nfned on thv

: . : e by and compiy wuh adve.rse-l SID awards, smd hereb3 o
reSpectﬁxl]y requests that the Tribunal accept the present submission, pursuant to A.m 0
37(2) of the ICSID Arbitration Rules, for that purpose. ?_‘_Whl].ﬂ‘ the United States would
not normaliy seek to make an unsolicited submission in an 1CSID _procea,_dmg in whmh i
s not a party, we feel compelied to do o in this case, First, we believe that itis
unponant 1o correct the record in this case, in ‘which the United States’ :mwrpretatmn of
o key ;prowmons uf the ICSID Convention has becn inaccurately characterized Second,
: provisions is of fundamental imporiance as they relate dlrt.cﬂ‘v
_ as a meaningful mechanism for the resolutionof ©
_ _mvestrnent dlspu:es. 'I‘helr mterprctatmn has repercussions for cases well beyond the
- present one, mcludmg a number of dlSpUTﬂb by 1.8, mvestors agamsr Argentina.

:--' In the cvent that thc parnes haw: not agre.ed to accept the ?006 {BYISIGI‘!.!- 1o the ICle Rules for purposes.
- of this arbitration or thnsc revisions do not atherwise spp'y, the United Statc:s Tequests that the Commitiee
~ accept this submlssmn pursuam 10 itz aurhm ity under Armicle 44 of 1 the [CSID Conventicr, consistent wnh
. prior ICSID pmctice See, e.g., Suez, Sociedad Generul de Aguas de Barcelona, S.A., und V. vendi
 Universal 8.4. v. The Argentine Repub.’!_., ICSID Case No ARB/03219, Order in Response (o a Petition for
o ﬁansparency and Participation as Amicus Curiae § 10 (May 19, 2005) (finding thar Articic 44 of the 1CSID.
. Convention “is a grant of residual power to the Tribunal to decide procedural questsons not rreated in the
- 'Convenunn itself or the rules apphcable to a given dispute’” and conc!udmg that il could accepl amicus

: curme subrmsszons pl.n-suanx 10 this power).
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(a tbe submlsqmn wﬂl amst thf.: nb'
he ..preceedmg by bringing paruc:ular knowledg
spuung pames (b) the submission addr;:sse 3
- the uuerpre:tauon of Amclea :3 cmd 34 uf 1

o In 1ts letter, Argentma re_yecls Sxemens s position that Amcie ’<4 of the

n * nIy ¢ me.s o play once an aw.a,rd debtor has; tmh,d to mnmu with it
wckmﬁ

o Amde 53(1) of the ICSID Convention addresses a Comractmn Sidte party’s Pt
i ’ tional obhgauon to*abide by and camply with the terms of the srad
_award sub]ect.. tay. of the award pursuant to other. relevant provisions of the
_ Convention. Accordmgly, Article 33(1) requires a Contracnnz, State party against which
~ anICSID awa:dhas been enxered o sansfy the award onde it has been rendered by the
; Fnblmal - it

Artxcle 54 does not supemde or conditiona C oml‘ac,tmgj Stale party’s obligation
under_Amaic‘SB"- n any way. Rather, Anicle 54 only applies after the losing State fails to
pay an award pursuant to Article 53. In other words, Article 54 szmply addresses the
_ obligation of Contracting States to enforce an award in their territories — mcludmg when, :
. the losing Contra.cnng State has not complied with its Amcle 33 obli eations. The l ;
o :_procx.dural requirements outlined in Article 54 — mcludmg enforcement of an award “as if

it were a final judgment of a court in that State” and executiorn as “governed by the laws
~ concerning the execution of judgments in force in the State” - certainly do not allow a
- losing State to avmd its obhgat:on under Arur..le: 53 to satisfy an IC‘SED award in full.’

S Letter of Apnl 7, 2008 from Osvaldo Guglielmino, Procurador Del Tesoro de la Nacibn Government of
& Arge:ntma o Clandla Fmtos-Pete.rsom Secrerary of the ICSID 44 Hac Commmee atd

Id at5.

L L As Professor Schmuer notes, “[tIhe [Article 53] oblization is mdeﬁ,endcnt of zmy pma,cdural obstacles that
_ ‘may arise in the course of enforcement. Article 54 refers to the law ‘of the State in which wcognmtm and
iy enforcement are sought. But any difficulries that may arise under that law in no way affect the obligation
s iofa party 10 comply with the award.” CHRISTOPH 1. SCHREUER, THF [CSID CONVENTION: A

. COMMENTARY 1087 (2001), See also Aron Broches, dwards R(’.’?’}dbré'd Pursuant 16 the JCSID Convention:
-Bma‘mg Force, Flmmy ngrddon Enforcemeny, Execution, 21C3ID RLY.——FUR Dyv. L], 287,302







