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THE CHAIRMAN: Good afternoon, ladies and gentlemen.

Asyou will recall, we had reserved afew moments before the final presentation by the United

Kingdom to allow for any questions that the Tribunal might want to pose to Professor Sands.

MR GRIFFITH: Professor Sands, | would just like to explore with you briefly your position on whether we have

to identify that any law of the United Kingdom isto be regarded as the law for the purposes of Article
9 under which the contracting parties have ensured that the competent authorities are required to
make available the information as defined under sub-article 2. Isit your contention that we have to
identify the particular regulations for example the Environment Regulations being those that exit for
this purpose, or isit the case that, in the absence of identifying particular regulations rather than, say,
acomposite approach, it isyour contention that there is then no law which meets the requirements of

sub-article 1?

PROF SANDS: | think that our position would be this. Thefirst point isthat one only getsto national legal

system and applicable international regulations when you get to the 9(3)(e) bit of the decision, namely
whether the right has been exercised in an appropriate manner. The next step isto identify what are
the national legal systems and the applicable international regulation. The United Kingdom position is
that the national legal system isthe Environment Information Regulations, as| understand it, and they
accept, as| understand it al so, that the applicabl e international regulationsinclude Directive 90/313.
The language of 9(3)(d) indicatesthat it must be both. Itisnot national legal systems or applicable
international regulations. One must ensure that they are in accordance with both.

With regard to national legal systems, thereis, of course, an issue on the table as to whether
or not the United Kingdomhas implemented specific statutory or other provisions which were
intended to implement into domestic English law the requirements of Article 9.

I think that our position hasto be that for the purposes of the 9(3)(d) exercise, and only for
those purposes, it may not be necessary to determine whether or not the United Kingdom - for those
purposes only, | makeit absolutely clear - whether the Regulations do or do not implement Article 9 or
the Directive. Thereis another way of getting around to that and the way, | think, to get around to that
is by starting with applicable international regulations, where there is no disagreement between the
parties, that the applicable international regulations are or include Directive 90/313. That would be the
starting point. One then looksto which domestic law implements Directive 90/313 and getsto the

position that those are the Environmental Information Regulations, which in the relevant part for this
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exercise include the same standards as Article 9. In that way - and only for these purposes, | am
putting it in that box, because | have not thought through what the broad consequenceswould be of
adetermination or non-determination for other parts of the exercise, but for those purposes, it would
appear, just against that background, not necessary to determine whether the Regulations do or do
not implement in aformal sense Article 9 of the Convention, because they implement the Directive,
which by consensusis part of the applicable international regulations.

MR GRIFFITH: For the purpose of your submissions do we have to identify whether the redaction was
pursuant to Regulation 4(4) of the Environmental Regulations or, perhaps, pursuant to aMinisterial
discretion by the two Ministers? Isthat a matter of relevance for usto determine or doesit make no
difference? There was aredaction, but isit necessary to determine whether there was any
domestic law of the United Kingdom pursuant to which that redaction occurred?

PROF SANDS: | think that there are two distinct elements here. We have relied on the references to Regulation
4(2) in the PA report and elsewhere, in a sense to establish the fact that those Regulations were relied
upon in the redaction exercise that was taken by the initial body, which presumably would have been
the Environment Agency at first stage. But, of course, ultimately the decision was taken by the
Ministers. What happened, aswerecall it, isthat in 1999 they indicated that the redactions went too
far and subsequently arevised published version was put into the public domain, including what we
say isvery limited material which is new but which Mr Plender has indicated a disagreement on. | do
not believe that there is before us any evidence as to the basis upon which the Ministers then acted
beyond the Environment Agency's decision itself, but | would have to go back and look precisely
through the record. | do not recall immediately whether or not we have any information. We have
proceeded on the assumption that the Ministers applied and considered to be applicable the same
standards that were applied by the Environment Agency.

MR GRIFFITH: | am not quite clear whether that carrieswith it that your position is that the Ministers can be
regarded with respect to the final decision, which| would see as the only one with which we may
concern ourselvesin making our decision, whether or not they are acting in terms of Article 9(3) in
accordance with the UK national legal system by reference to particular regulations rather than
pursuant to a general Ministerial power of supervision, and, if it isthelatter, isit part of their concern
to identify whether Ireland or the United Kingdom has to carry in the submissions to us which case it

isorisitirrelevant?
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PROF SANDS: | suppose that we would say at the end of the day that it does not matter because the same
standard is contained in Directive 90/313. We say that that is the same standard asthe Article 9
OSPAR standard. It does not matter for practical purposes, in terms of the standard you are to apply,
which of those instruments they presumed themselves to be acting upon when they took their
decision, because it was the same standard, and it is the same standard of review which you are called
to apply when you get to that stage. Of coursg, itisonly at that stage (the 9(3)) that you have to ook
at the applicable standard.

MR GRIFFITH: So your approach isthat, on any view, thereisabasisfor confidentiality to be dealt with under
9(3) either by reference to laws which might be said to be part of the national legal system or part of
theinternational regulations and you do not haveto takeit any further.

PROF SANDS: Could | ask you to repeat the question, so that | am absolutely precise about what you are
asking me?

MR GRIFFITH: | was concerned to deal with the situation of what if it could be said that thereis no provision
in the national legal system which applied for the purpose of confidentiality? What would be the
position then of the operation of Article 9(3) if one could not identify, asit has not been clearly
identified yet, with clarity at |east to me, what isthe national legal system provision. It seemsto me
that your answer isthat that remains uncertainly. It does not matter because we say that the
applicable international regulations give a clear answer and we do not have to go further. Isthat a
clear summary?

PROF SANDS: That isaclear summary. That isavery fair summary. Beyond that, | would add that, of course,
if the determination is that there was not any applicable national legal system, the United Kingdom's
case encounters an obstacle in relation to the standard it has set itself, namely that Article 9 amounts
to nothing more than to put in place a national domestic regulatory framework.

MR GRIFFITH: What | was really wondering was whether if you got to the position that the international
regulations were not applicable, unless you could identify some specific provision of the national
legal system, which did the work that an Article 9(3) provision could do you would be left with no
such provision and therefore there would be no basis for applying a confidentiality exclusion because
there was no applicable law to carry it. That might be atheoretical position. So far in submissionsit
has not been made clear to me asto what was regarded as the applied law of the national legal system

inthiscase. | am anxious to ensure whether or not that is something that has to be considered to a
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final conclusion.

PROFESSOR SANDS: Logicaly your position as stated must be

MR

correct, yes.

GRIFFITH: But you say it does not matter because the answer isin the international regulations?

PROFESSOR SANDS: Yes, that iswhat we are saying

THE

MR

CHAIRMAN: Thank you very much, Professor Sands.

PLENDER: Mr Chairman, gentlemen, in responding to the submissions made by Ireland yesterday |
can berelatively brief. Our answersto some of those submissionswill be found in our counter
memorial and our rejoinder which the Tribunal has read, and in our previous oral argument which the
Tribunal has heard. | have no intention of repeating the arguments that have already been presented
by myself, by Mr Bethlehem and by Mr Wordsworth. Nor shall | deal with each and every one of the
detailed issues of fact to which representatives of Ireland referred in the course of their closing
speeches. One example isthe point made by the Attorney General about the number of maritime
transports. The suggestion appearsto be that the figures given to Ireland by the United Kingdom
privately or in public cannot be reconciled, or alternatively that now that some figures have been made
known in public there could be no justification for the refusal to disclose others at an earlier date. The
Tribunal can seefor itself that the various figuresto which the Attorney-General referred relate to
different categories at different dates.

| intend in the course of my address to deal, first, with this Tribunal's terms of reference. |
shall then have some brief comments to make about witnesses, before considering the issues arising
under Article 9(1) of the OSPAR Convention, the issues arising under Article 9(2) and certain of the
issues arising under Article 9(3).

I turn first to your terms of reference. The dispute on which this Tribunal is requested to
adjudicate is defined in the Amended Statement of Claim dated 10th December 2001. You will find it
for convenience, though | do not ask you to look at it now, inthe memoria of Ireland, annex O, page 2,
paragraph 2. Under the heading " Subject M atter of the Dispute”, Ireland states that "[t]he dispute
relates to the United Kingdom's failure to provide information to Ireland pursuant to a request for
information by Ireland under Article 9 of the OSPAR Convention." The disputeis further and
explicitly defined in the same Statement of Claim at paragraphs 29-30. Thedispute arisesfrom - and is

defined by reference to - Ireland's claim that the United Kingdom is obliged to supply the information
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that Ireland requested. The request defines the dispute.

I make that point principally because there has been some comment by Ireland about the
adequacy or otherwise of the means by which the United Kingdom transposed its obligations under
Article 9 of the OSPAR Convention into domestic law. The Attorney General for Ireland made the
point yesterday, stating that "the OSPAR Convention has been inadequately transposed into UK
law". Transcript Day, page 4, line 17. That is not the dispute before this Tribunal. It might have been.

Ireland might have brought a claim under Article 32 alleging afailure by the United Kingdom to put
into place an adequate domestic framework to deal with requests for information. It did not do so.
Thisissueisnot beforethe Tribunal. It isnot the dispute with which this Tribunal is seised.

Second, thereistheissue of critical datesin this case, of which the Tribunal will be aware.
The OSPAR Convention entered into force between Ireland and the United Kingdom on 25th March
1998. Nothing done before that date plainly could amount to a breach of the Convention as between
these two States. That date, the date of entry into force of the OSPAR Convention, was after the
publication of the first public domain version of the PA report in 1997. Ireland submitted its Request
for Arbitration on 15th June 2001. That was the latest date upon which dispute between the parties
crystallised inrelation to the PA report. Thedisputein relation to the ADL report crystallised on 5th
September 2001, when the United Kingdom refused to supply to Ireland, at its request, complete and
unedited copies of that report. However, Ireland's claim that the United Kingdom failed to give
adequate reasons, as | observed in my first address to this Tribunal, was made for thefirst timeinits
memorial dated 7th March 2002. That islong after the proceedings had commenced. Assumingin
Ireland's favour that thisis amatter for determination by this Tribunal, the dispute as to reasons
crystallised on that date.

| have taken sometime to lead the Tribunal through the dates, because it isimportant that the
Tribunal bear them in mind since, following the publication of the public domain of the PA and ADL
reports, some of the information which was redacted from them has become public. An obvious case
isthe date for the return of MDF fuel from Japan. For reasons of security aswell as commercial
confidentiality, that date was not made public prior to the return of the fuel. Now that the return has
taken place, the dateis of coursein the public domain. In several cases, datathat were excised form
the PA report were made publicinthe ADL report ... Mr Chairman, Professor Sands wishesto

interrupt.



© 00 N o o b~ W N

W N NN NNDNDRNDDNNNIRR R B R R R B B R
O © 0 ~N o O A W N PP O © 0 N O 00 M W N B O

PROF SANDS: | just point out to the Tribunal that thisisthe very first time that we have heard thisargument
that has been made in the reply stage and my understanding of convention isthat new legal
arguments ought not to be raised at the reply stage, precisely because we have no opportunity to
address them in any way. This has never come up before.

THECHAIRMAN: We take your comment into consideration.

MR PLENDER: Mr Chairman, | believe that | am responding to the first part of the Attorney General's reply
given yesterday. But what | am saying at this particular point isnot alegal argument at al, it isan
observation of fact or state of affairsthat | simply draw to the Tribunal's attention and al so to those of
my learned friends.

It isafact, verifiable on the face of the PA and ADL reports that some of the material excised
from the PA reports was made public in the ADL reportsand it is also possible that, with the passage
of time, information excised from the two reports may enter into the public domain.

My purpose in mentioning thisis certainly not to raise a new submission of law, itis simply
so that members of the Tribunal and independent counsel of Ireland will be aware that the unredacted
highlighted version of the reports that they have seen reflect the situation as it was when the public
domain versions werefirst published. If the Tribunal should ever have to consider the justification for
making excisions, it would need to address that issue at the relevant date and the date relevant in the
case of the PA report would be 15th June 2001 and that in the case of the ADL report 15th September
2001.

I now turn briefly to the question of witnesses, responding particularly to Mr Fitzsimons's
submissions of yesterday.

Before responding in turn to those submissions, | should like to make a brief remark on the
question of evidence. This isan international tribunal, not anational court. The Tribunal will, no
doubt, want to approach the determination of fact in the way that international tribunals do. In doing
s0, perhaps unusually for an international tribunal, it hasin this case had the benefit of some
important witness testimony.

Asfor thewitnesses, | have three pointsto make. First, the suggestion was made by Mr
Fitzsimons yesterday that Mr Rycroft, in his Second Witness Statement, had fabricated two examples
of actual damage caused to BNFL by reason of the disclosure of confidential information in the PA

and ADL reports. | refer particularly to the transcript of oral testimony Day 3, page 48, lines9to 10
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and Mr Fitzsimons's submissions yesterday, Transcript Day 4, page 43, line 16 to pager 44, line 15.

It was suggested that the United Kingdom was complicit in thisfabrication, in that, as he put
it, the United Kingdom found it "necessary ... to produce examples of facts that would be consistent"
with its case. Those allegations were not put to Mr Rycroft. They are wholly unwarranted. Itis
perfectly clear that Mr Rycroft gave examples of actual harm suffered by BNFL in responseto the
point made by Ireland, in its Rejoinder, that no such examples had been given. He did so despite
misgiving arising from the fact that the disclosure of the harm suffered by BNFL would expose BNFL
to further commercial risk.

The United Kingdom invites the Tribunal to conclude that Mr Rycroft was an open, truthful
and credible witness on points of fact. He explained the reasons why the information redacted from
the PA and ADL reports was and remains in the great majority of cases confidential. Mr Fitzsimons
had ample opportunity to put to Mr Rycroft detailed questions about the redacted information.
Indeed, Mr Rycroft himself volunteered to give more information on the subject, but was not
questioned. Thereisno basis at all for inferring that Mr Rycroft fabricated evidence and should it
become relevant the United Kingdom would invite the Tribunal to reject that allegation.

In the case of Mr Wadsworth, Ireland does not challenge the reliability of histestimony. He
was the one witness who had prior and substantial experience of looking at and dealing with
commercially confidential documents and the actual process of redaction. It issubmitted that itis
appropriate to pay particular attention to his evidence, particularly his evidence that where the number
of producersin agiven market is limited, competition may become more intense, so that the harm from
disclosure of confidential information would be all the greater.

In the case of Dr Varley, the Tribunal will note that there are significant divergences between
his evidence and that of Mr MacKerron. Mr Fitzsimons acknowledged that Dr Varley had specialist
knowledge but challenged his evidence on the grounds that he is "unlikely to be ever capable of
altering his own mindset", and that he was “simply not an independent witness, and his evidence and
the content and tone of its bearsthisout”. (Day 4, page 45, lines 8-19). On the contrary, the United
Kingdom submits that he was entirely independent and areliable witness. He had detailed knowledge
of the nuclear industry, including the MOX fuel market and competition in that market. He was also
familiar from his own professional activities with the relationship between BNFL and its competitors

such as Belgonucleaire and COGEMA with both of which he was also familiar.

10
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Where there is a conflict between the evidence of Dr Varley and M<r MacK erron the United
Kingdom invitesthe Tribunal to prefer Dr Varley.

| can now turn to theissues of law in this case. Article 9(1) of the OSPAR Convention
provides that the contracting parties shall ensure that their competent authorities are required to make
certain information available. Addressing that language Mr Sands placed great store on the
distinction between obligations of result and obligations of conduct. In our submission that
distinction does not assist in the resolution of the dispute before this Tribunal. The point issimple.
The United Kingdom and Ireland disagree on the nature of the obligation under Article 9(1). Doesit
require contracting parties to supply specific items of information as Ireland contends, or does it
require contracting parties to take such legislative or administrative measures as may be necessary to
ensure that their competent authorities are required to make that information available, as the United
Kingdom contends? In the course of his address yesterday afternoon Mr Sands acknowledged that
the difference is one of ascertaining the nature of the obligation incumbent on the parties. (Day 4,
page 58 line 17). Inthe United Kingdom's submission as developed by Mr Wordsworth the obligation
contained in Article 9(1) isclear. Itisnot an obligation to supply specific items of information. itisan
obligation to ensure that contracting authorities are required to make information available. That
follows from the plain and ordinary meaning of the wordsin the provision. Indeed, the United
Kingdom;'sinterpretation appeared yesterday afternoon to be accepted by the Attorney-General for
Ireland; Day 4, page 16 line 7-17 and page 19 lines 6-13. He stated that Ireland was entitled to require
and receive specific information from the United Kingdom in this particular case because the
Government of the United Kingdom was in effect the competent authority. But neither the nature of
Ireland's request nor the nature of the final decision on redaction can change the scope of the
underlying obligation under Article 9(1). If the obligation isto take such legidlative or administrative
measures as may be appropriate to ensure that the competent authorities are required to provide
certain information, and if it is not alleged, at least as the subject of these proceedings, that the United
Kingdom hasfailed to put those legislative or administrative measuresin place, cadit quaestio.

The United Kingdom's interpretation of this provision is supported by the fact that the
wording of Article 9(1) was deliberately based on the wording of directive 90/313. AsMr Wordsworth
explained adirective is by definition ameasure that |eaves to Member States the choice of form and

method for itsimplementation. A Member State discharges its obligation under a directive by putting

11
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in place the appropriate legislative or administrative measures. It would be inapt to prescribe by
directive that aMember State shall supply on demand particular items of information. In such acase
there would be no choice of form and methods. Asamatter of European Community law the proper
means of conveying the obligation for which Ireland contends would be by regulation, but the
Member States of the Community chose not to use aregulation; they choseto legislate by directive.
They did so because adirective is the appropriate instrument for the obligation that they sought to
impose. It may beinferred that the parties to the OSPAR Convention intended to assume an
obligation of precisely the same character. That is particularly so given the wording of Article 3(1) of
directive 90/313.

In the course of hisaddress yesterday afternoon the Attorney-General suggested that it
would beillogical if contracting partiesto the OSPAR Convention, not being Member States of the
European Community, were to be subject to adifferent obligation from contracting states which are
parties. (Day 4 page 22 line 7-15). Of course we accept that Article 9 of the OSPAR Convention
imposes the same obligation on all parties, but the point made by the Attorney-General proves
precisely the United Kingdom's case. Contracting parties which were also Member State of the
European Community were under an obligation under directive 90/313 to put in place the appropriate
|egidlative or administrative measuresto require their competent authorities to supply information.

The contracting parties which were not Member States of the Community were not subject to
that obligation. It would indeed be undesirable if OSPAR contracting parties that were also Member
States had an obligation to put into place the appropriate legislative or administrative measures, to
require their competent authorities to take certain action, while OSPAR contracting parties not being
members of thew Community had an entirely different obligation.

The Attorney-General also raised the question of whether it was contended that in certain
circumstances I celand could invoke Article 32 of the OSPAR Convention whereas Ireland could not.
(Day 4 page 23 lines 6-9). | shall change his example from Iceland to Switzerland because Iceland isa
Member State of the EEA and is accordingly subject to an obligation similar to that of Member States
of the EEC.

There is however an important difference between the position of states belonging to the
Community and states not belonging to it. The difference arises from the obligations that Ireland has

assumed under Article 192 of the EC treaty. If | understood him correctly Mr Sands submitted

12
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yesterday that Ireland could have gone to the European Court to seek delivery of the PA and ADL
reports on the basis of directive 90/313. Hereferred in that connection to the existence of alimited
number of cases before the European Court of Justice concerning disputes between Member States
(Day 4, page 64, lines 1-2). But the submission that he makes on that point if | have understood it
correctly ismisplaced. Ireland could bring proceedingsin the Court of Justice complaining of the
United Kingdom's failure to disclose particular documents only if the United Kingdom were under an
obligation prescribed by Community law to disclose or reveal those documents. Thereisno such
obligation under Community law. The relevant obligation under Community law isto put in place an
appropriate legislative or administrative framework. That isan entirely different matter.

Ireland next argues that there is no remedy in English law as the OSPAR Conventionisan
unincorporated treaty and unincorporated treaties cannot be the foundation for rights and duties
justiciable before English courts. The point issound asfar asit goes, but it does not go far. In order
that atreaty should bejusticiablein English courtsit is not, of course, necessary that express
reference should be made to the treaty on the face of the domestic legislation. That isaxiomatic. Itis
by no means uncommon in the United Kingdom for atreaty to be implemented by |egislation that
makes no referenceto it.

AsMr Wordsworth noted on Tuesday the United Kingdom took the view that it had fulfilled
its obligation under Article 9(1) of the OSPAR Convention to put in place a domestic system for
dealing with requests for access to information by the enactment of the Environmental Impact
Regulations. Since the wording of the directive was the origin of Article 9 of the OSPAR Convention
it was no great |leap to conclude that the regulations were effective in implementing the United
Kingdom's obligations under Article 9 of OSPAR. It issimply not sustainable to say that as no
reference was made to Article 9 of OSPAR on the face of the regulations, the regulations cannot be
taken to give effect to the United Kingdom's obligations under Article 9. The Tribunal is not greatly
assisted by Ireland's reference to exhaustion of local remedies. The United Kingdom is not saying
that Ireland cannot bring its claim for specific information yet, but would be able to bring that claim at
some uncertain date in the future, if aclaim had been brought before the English courts but rejected
(seetranscript Day 4 page 20, lines 1-3). At any stage Ireland may bring a claim to the effect that the
United Kingdom has failed to meet its obligation under Article 9(1) to put in place an appropriate

regulative framework. At no stage would Ireland be entitled to bring a claim for specific information

13
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before thisinternational Tribunal. Thisfollows solely from the nature of the obligation under Article
9(1), it has nothing to do with exhaustion of local remedies.

The corollary of thisremark isthat the Attorney-'General's argument under the rubric "aright
without aremedy" fallsaway. Thereisaright under Article 9 and there will always be aremedy under
Article 32 where thereis abreach of acorresponding obligation. Oneis not forced to the conclusion
that a contracting party can only seek aremedy for the wrong in the domestic courts of another
contracting party. (Transcript Day 4, page 25 lines 24-29). Theright that Ireland seeksto enforceis
correctly enforced pursuant to the United Kingdom's domestic legislation. The right corresponding to
the obligation under Article 9(1) - to ensure that competent authorities are required to make available
information as defined therein - is correctly enforced before an Article 32 Tribunal.

In aquestion to Mr Sands this afternoon immediately before | wasinvited to speak Mr
Griffith stated that it was not clear to him what is the applicable national provision on which the
United Kingdom relies. May | refer him to paragraph 3.12 of the United Kingdom's counter memorial ?
The United Kingdom there stated " The United Kingdom has taken the |egislative or administrative
measures necessary to give effect to Article 9 of the OSPAR Convention in accordance with Council
Directive 90/313. It has enacted and put into force the environmental information regulations 1992
which provide for the disclosure of awide range of information including but not limited to the
information envisaged in Article 9 of the OSPAR Convention”. The position of the United Kingdom
was and remains that it has taken the appropriate | egislative or administrative measures to give effect
to Article 9(1) by the enactment and implementation of the Environmental Information Regulations. It
is however anon sequitur to infer from the existence of the Regulations the corollary that that whichis
sought in the present case is information within the meaning of Article 9(2). That is because the scope
of the Environmental Regulationsiswider than that of Article 9 of the OSPAR Convention.

At thisjuncture, | can, therefore, turn to Article 9(2) of the OSPAR Convention.

LORD MUSTILL: You are turning away from 9(1) to 9(2) so perhaps it would be convenient for metoraisea

worry. Incidentally, what you have just said was what | was putting, without necessarily putting it as
correct, to Professor Sands yesterday, namely that the fact that you have got the Regulations did not
mean that they were necessarily there in the shape of acceptance that thisinformation fell within the
scope of Article 9. It istwo different questions. What are the Regul ations there to do? Secondly, what

isthe position about thisinformation? | will leave that because | am not expressing any concluded
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opinion, but that iswhat | was trying to say yesterday and you said it better.

MR PLENDER: Y our Lordship was very clear yesterday and, if you may flatter me by saying that | put it better,

the way that | have put it | have put it because | understood and wished to respond to your

Lordship's point.

LORD MUSTILL: Obviously, nobody expresses a concluded opinion. | just make that preliminary point. |

would like to go on to something else that has been worrying me all the way through and | think that
thisisthelast chanceto raise it, hoping to deflect the suggestion that English judges, past, present or
future, are lexicographers by inclination. We are agreed, | think, that we have to start by reading the
words of the Convention. All thisisto do with your proposition that | have adopted from timeto time
during interventions for the purpose of argument in answering questions that there may be an
obligation to put in place a domestic regulatory framework. The expression of the concept has been
different from time to time, but the idea surfaces throughout the UK's argument and it iscalled up in
what you immediately finished saying. That is the background.

Now the foreground. We have got two verbsin play in Article 9(1). Thefirst isthat the
United Kingdom shall ensure that their competent authorities do something. The second verbisare
required to make available the paragraph 2 information. | think that | know what "ensure" means. It
means make it happen. The United Kingdom is obliged to make it happen, that the competent
authorities do what then follows. | do not find for myself much difficulty with that, but | am rather
perplexed by the words "are required to make available" - note "are required to make available” - "the
information described in paragraph 2". If you compress the effect of the two verbs, you get the
position that the United Kingdom has got to make it happen, that the competent authorities are
required to make the information available. Let usjust test thiswith an imaginary report of 1st May in
aparticular year and assume that it was information and that it was outwith the exceptions. Now, it
could be said, asit seemsto me, that the words "are required to make available" call up the notion of
the person who calls the shots, writing to the competent authority and saying, "I require you to
disclose the letter of 1st May", because that iswhat it looks likein English to me. Not "I require you to
put in place an administrative structure in the framework of which you will decide whether to make
available the information, but | am requiring you to disclose this particular piece of information”,
because | think that, if you require somebody to do something, normally you are insisting on their

doingit. It assumesthat you arein aposition to insist.
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What worries meisthat, although | am perfectly familiar with the general idea which you
advance for the UK of European Community law that the law does not reach directly down to the
individual case, but reaches only so far as setting up asystem. | wonder whether that iswhat Article
9(1) isactually saying. That is, asusual, along question. It may admit of a short answer. Will you
essay one please?

MR PLENDER: | shall certainly try to be brief.

LORD MUSTILL: No, that was not meant to put pressure on you, | was just apologising really.

MR PLENDER: Your Lordship is quiteright in saying that the opening words of Article 9(1) refer to two distinct
obligations. There isthe obligation on the contracting parties to ensure and an obligation on
competent authorities to make available. Thefirst obligation is one derived directly from the words of
the Convention and are accordingly governed by public international law. The second obligationis
one which isimposed and must as a matter of public international law be imposed on the competent
authority by the contracting State in accordance with the national legal system and applicable
international regulation.

LORD MUSTILL: That | understand.

MR PLENDER: Thusthe person who calls the shots, | recollect your Lordship's words, isthe person
demanding the information.

LORD MUSTILL: No, it servesmeright for using informal expressions. | could not think on the spur of the
moment a correct description of the person who was doing the requiring, that isto say, say, the
Minister. The person with authority. Please do not be misled.

MR PLENDER: Therequiring in that sense isthe Member State - the contracting party - which must require -
that isto say, impose an obligation upon - its competent authority.

LORD MUSTILL: Yes, you read me correctly.

MR PLENDER: And it must impose that obligation by itslaw, which must be alaw in accordance with
applicableinternational regulations, but it is an obligation imposed by national law upon the
competent authority.

LORD MUSTILL: All right. Keep going.

MR PLENDER: Then the person desirous of obtaining information has aright governed by the applicable
national law so long as that applicable national law is consistent with the applicable international

regulations to obtain the information.
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LORD MUSTILL: Yes.

MR PLENDER: The two obligations must be perfect obligations, but they are not identical obligations because

they exist at different levels.

LORD MUSTILL: | agreewith that, but itis not quite what | wasasking. If | interrupt you half way through, let

metry to repose the question if the Chairman will permit. 1 am using your time but it will be deducted
from it so do not worry. The applicant for the information goes to the host state, asit were, and says,
"Itisyour job to ensure that the competent authorities are required to make the information available.
Get ahead and ensure it. See that it happens. Turn the wheels of your national legal system so asto
require the competent authority to hand the information over." That seemsto me what the words are
actually saying and | do not know where you, and possibly myself, have got the ideafrom that thisis
anything to do with installing asystem. All that it says should happenis"Y ou are obliged to ensure
something" and that something isrequiring” - requiring - the competent authority to make the
information available. Y ou do not do that by putting asystemin place. You do it by making it
happen.

What isworrying me and has worried me throughout is how you transmute the words "are
required to make available the information” into "are required to set up a system which will examinein
the context of the relevant Community law" - if there isany - "and the national law the information
described", because systems can slip acog. That isthe crucial difference. They do slip acog from
timetotime. It may not matter here, but | felt that | ought to raise this before we go away, because

otherwise | would still be worrying about it after we broke up. Could you help me with this, please?

MR PLENDER: | hopethat | can, but | am not certain that | can remember the opening words of your question

which are actually quite important to the answer. May | do my best?

LORD MUSTILL: Yes, it was an awfully long time ago. My questionsare so long. Try your best, please, Mr

Plender.

MR PLENDER: A person desirous of obtaining information must be able to address himself to a contracting

party to vindicate the right, albeit aright under national law, that the Convention envisages that he

shall haveto require certain information.

LORD MUSTILL: Yes.

MR PLENDER: But he can do so. He can apply, for example, to the courts of the Member State to do precisely

that. What is required, if | can avoid that word - what isimposed by the Convention upon the
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competent authorities - is that they should be required. The information may be in the hands of any
number of organs or institutions of aMember State. It may be, for example, in the hands of alocal
authority. The Convention is silent asto the institution within the Member State which may hold the
relevant information and the institution of the Member State which will compel that institution or
agency to divulgeit. These are mattersthat can only be regulated by the national legal and
administrative system. Wherethe object - final result - of Article 9(1) isto ensure that aprivate
individual shall have access to information in the hands of alocal authority or agency of aMember
State, that final result is realised where the national state hasin place amechanism for the vindication
of hisright, and he has that where the applicable national system makes available methods by which
the particular body holding the information can be compelled to divulgeit.

LORD MUSTILL: I will return to this once more and then | will allow everybody to get on with Article 9(2).
There is a casa sumissus there, which is that a system properly installed does not work properly in the
individual case and, if the demanding person goes to the contracting party and says, "l want you to
perform the first two lines of Article 9(1), get ensuring", if | may put it like that, and the contracting
State says, "Well, we have got this mechanism which regulates the disclosure of thiskind of
information, go and apply to it and set it in motion" and the demanding party does set it in motion,
but, unfortunately, does not produce the desired result. Isit the case with the United Kingdom that in
that situation the contracting party has satisfied the obligation of requiring the competent authorities
to make available the information when it has not been made available?

MR PLENDER: No.

LORD MUSTILL: Even though thereis agood system. If youwant to know what | mean by agood system, |
will say asystem which is conformed with the contemplation of Article9 or of the Directive.

MR PLENDER: | come back to my first answer, but not, | hope, to arepetition of it.

LORD MUSTILL: No, do, because you have got to try to get it into my head.

MR PLENDER: The obligation to ensureisthe obligation of public international law. What isto be ensured isa
requirement imposed upon the appropriate agency of the Member State. That requirement isimposed
by national law. The obligation on the State isto ensure that competent authorities shall have a
requirement. It canonly befor national law to determine and vindicate the requirement. One asks
whether in a particular case the requirement has been vindicated by national law consistently with

international law, but one has to contempl ate at least two categories of case. Thefirst isthe category
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where the implementation by national law of the particular requirement takes the form of a definition of
information and of procedures by which a person may have accessto it and of standards for
determining the application of al the exceptionsin Article 9(3), which iswithin the range of
possibilities properly open to the Member State. In that event, though an individual may be
disappointed by the outcome, he cannot complain of abreach by the Member State of its duty to
ensure that competent authorities are required. The other possibility, of course, isthe converse,
where the Member State in enacting and implementing the domestic rules which impose the necessary
requirement upon the local authority so defines the procedures or the circumstances for the
application of the exceptions under Article 9(3) or otherwise implements its obligation beyond the
range of possihilities contemplated by the article. In such an event, thereis abreach of Article 9(1)
and that is amatter of which a contracting party may complain as against another contracting party,
but that is not this case.

LORD MUSTILL: Thank you, you have answered my question very clearly. Thank you for your patience.

MR PLENDER: | turn now to Article 9(2). Ireland dealt with Article 9(2) briefly initsreply and | shall be brief
also. Ireland's main point was that, since the United Kingdom referred to the Environmental
Information Regulations when assessing commercial confidentiality, the redacted information must be
environmental information within Article 9 (2). Day 4, page 25, lines 14 to 25.

There are anumber of non sequitursin that reasoning. As Mr Bethlehem noted on
Wednesday, the United Kingdom had regard to the Regulations when it came to assessing how much
information could and should be put into the public domain. That was a balancing exercise, conducted
on the premise that there should be placed in the public domain the greatest amount of information
consistent with the requirement to maintain commercial confidentiality. That does not, of course,
amount to acceptance by the United Kingdom of the proposition that the information in question fell
within the scope of the Regulations or the OSPAR Convention. It is perfectly possible and proper to
take account of analogous legislation when conducting an exercise that is not actually governed by it.

Ireland also places great weight on one answer given by Mr Rycroft, who is not alawyer, to
the effect that he understood the 1992 Regulations were applied in the present case. Relying on that
answer, Ireland reverses the position that it adopted on Monday (when it suggested that those
Regulations were not applied). For the record, the United Kingdom sees nothing inconsistent between

the passages in the Proposed Decision that Ireland took you to on Monday and the statement made
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by Mr Bethlehem on Wednesday. For the record, there was no concession on that point by Mr
Wordsworth.

Prof Sands did not deal with any of Mr Wordsworth's submissions on the ordinary meaning
of Article 9(2) on the applicable principle of interpretation, on the fact that the Aarhus Convention
definition of ‘environmental information’ constitutes a new development or on the rationale behind
the Mecklenburg decision. Inthe last respect, Professor Sands continued to maintain that the
definition of information in Article 9(2) isthe same as the definition in Directive 90/313, whereas it has
been shown that that isincorrect. (Transcript Day 4, page 58, lines 1 to 2).

One new argument has been added: it is said that the measures under Article 9(2) include
preparatory acts taken to put the measures into operation, and that the PA and ADL reportsare
preparatory actsin relation to a measure affecting the environment. Day 4, page 58, lines10-14.
Nothing was offered to support this assertion. The United Kingdom did not accept that preparatory
acts are "measures’ within the meaning of Article 9(2) or, indeed, that the two reports are preparatory

actsin relation to a measure affecting the environment.

THE CHAIRMAN: Mr Plender, may | suggest that we take a 5-minute stretch at this point?

MR PLENDER: Yes.

(Short Adjournment)

MR PLENDER: Mr Chairman, gentlemen, | now turn to Article 9(3) of the OSPAR Convention and in particular

to the argument advanced by Mr Bethlehem on the issue of margin of appreciation.

On this Mr Sands made a number of points. He began by suggesting that the commercial
confidentiality exemption required atwo stage analysis. First afactual determination as whether the
release of information would affect commercial confidentiality and second on the premise that it would
affect commercial confidentiality adecision asto whether or not to disclose the information. The
object of thisanalysis was to provide afoundation for his argument that the first question, the
appreciation of whether disclose would affect commercial confidentiality, isaquestion of fact. | quote
from him: "Isnot onewhichisformed in any way by national legal systems and applicable
international regulations”. He concedes however that the decision as to whether or not to disclose
information is a matter for national law.

That argument cannot be correct. Certainly the question whether or not the rel ease of

information would affect commercial confidentiality is aquestion that has to be addressed in an
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objective manner. Mr Sands’ reference to the Birmingham Northern Relief Road case on this point is
indeed appropriate, but this question can only take place by referenceto national law. The
Birmingham Northern Relief Road case was a case before the English High Court. The framework
within which the Judge addressed the questions with which he was faced was that of English law. By
comparison with the Birmingham Northern Relief Road case thiscase poses at |east two antecedent
questions. Thefirstiswhat isthe framework of law within which the question of commercial
confidentiality isto be determined.

The answer to that follows from the chapeau to Article 9(3) of the OSPAR Convention which
provides that contacting parties have the right to provide for requests for information to be reused
where it affects commercial confidentiality. By the express terms of the Convention the law applicable
to thisquestion isin thefirst instance national law. Thereisnothingin Article 9(3) either inits
chapeau or in its sub-parts, to suggest that national law isrelevant to only one element of the exercise
and not the other.

The second antecedent point is more telling. States have a margin withinwhich they can
legislate in exercise of their right in Article 9(3). As Mr Bethlehem observed on Tuesday in response
to aquestion by Lord Mustill (transcript Day 3 page 17 lines 19-28) the United Kingdom may have
chosen to legislate in implementation of the commercial confidentiality exception by defining theterm
in great detail, including reference to items of information that should presumptively be considered to
be confidential. By reference to some of the international instrumentsto which Mr Bethlehem made
reference that would have been an entirely defensible approach. Just as easily some of the
explanatory detail in the DEFRA guidance notes could have been included in the environmental
information regulations. Inthe event commercial confidentiality is not defined in any detail in the
environmental information regulations.

Against that background when a Tribunal such asthisisfaced with the question of whether
the commercial confidentiality exception appliesin the circumstances of a particular case it just cannot
answer that question in the abstract. It must answer it by reference to national law. What isthe
meaning of commercial confidentiality within the applicable national law? Has the contracting party
legislated in exercise of itsright to provide for information to be refused? There is no necessary
reason for it to do so. Theright to refuse disclosureis after all aright, it isnot aduty.

So in the United Kingdom's submission the construct advanced by Mr Sandsis not
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sustainable. The question whether information would affect commercial confidentiality can be
answered only within the framework of national law. | would add for completeness, lest Mr
Bethlehem's submissions on the point should be overlooked (day 3, page 13, lines 3-6) that it iswell
accepted that the margin of appreciation that avails the states extends to the area of legislation.

Mr Sands suggests that the United Kingdom has shifted ground on this point - yesterday's
transcript page 64 line 22 to page 65 line 21. That is not the case. The passage in the United
Kingdom's counter memorial to which Mr Sands referred was addressing the interpretation of Article
9(1), not Article 9(3) as Mr Sands implies. Mr. Sands accepts that the question of whether or not to
disclose information is a matter for applicable national law. He could not do otherwise. He goesonto
ask whether the exercise of thisright in accordance with national law is unfettered. Of courseit isnot.

Mr Bethlehem madeit quite plain that it is not part of the United Kingdom's case to suggest that the
exercise by a state of itsright under Article 9(3) isunfettered. There are limitations of national law, of
European Community law and of international law. The OSPAR Convention is an international treaty.
Disputes submitted in accordance with Article 32(1) are by Article 32(2)(a) to be decided according to
rules of international law. International law is therefore the umbrella under which national law rules on
the question of commercial confidentiality are applied.

Mr Sands suggested on this point that the parties are more or less coming to acommon
position (yesterday's transcript page 65 lines 22-23). | regret | have to disappoint him. We are both
|ooking at the same cases, the Birmingham Northern Relief Road case and the London Transport case,
but we are coming to different assessments. We do not agree with Ireland'sinterpretation of Article
9(3) of the OSPAR Convention.

Mr Sands praysin aid the DEFRA guidance notes on the Environmental Information
Regulations asif they were dispositive of the matter. They are not. AsMr Justice Sullivan observed
in the Birmingham Northern Relief Road case the guidance is not authoritative asto the law. It sets
out a sensible approach to a practical problem.

Let usthen look at the sensible approach to a practical problem to seeif it assistsIreland in
thiscase. Mr Sandsrefersyou first to paragraph 40 of the guidance notes and says that the
Environmental Information Regulations require the United Kingdom to show that there are compelling
and substantive reasons for refusing disclosure. (Day 4 page 56 lines 1-4). In fact what the guidance

notes say isasfollows. Paragraph 40: "The presumption isthat environmental information should be
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released unless there are compelling and substantive reasons to withhold it". | hereinterpolate that
thisisthe sentence quoted by Mr Sands. The guidance note goes on: "The Regulationslist the
conditions under which abody can refuse access". Paragraph 34: "There are some general grounds
for refusing access". Paragraph 44: "There are further specific grounds for refusing access. Some of
these are discretionary, some mandatory”. Regulation 4.2 lists those circumstances where the release
of information maybe refused. Regulation 4.3 lists those circumstances where the rel ease of
information must be refused.

The guidance notes then go on to address the grounds on which access to information may
be refused, including paragraph 55-61 commercia confidentiality. Commercial confidentiality isin
other words one of the compelling and substantive reasons identified in the regulations for refusing
access to environmental information.

Next by reference to paragraph 55 of the guidance notes Mr Sands refersto a reasonabl eness
test. (Day 4, page 66 line 4-6). To describeit asatest isnot quite accurate. Therelevant part of
paragraph 55 actually says: "Therewill be circumstances where the disclosure of information would
prejudice the commercial interests of an individual or abusiness. There might be occasions when
information produced for or by abody is confidential or whose ownership rests el sewhere, for example
data generated by a Government laboratory for a private customer as part of a contract copyright
material produced for sale. Bodies may restrict access to information on these grounds, but they
should be careful not to restrict the release of the information unreasonably".

The United Kingdom does not shrink from this formulation, far fromit. The United Kingdom
first through the environment agency and then through ministers have consistently sought to put as
much information in the public domain as possible. The publication in 1999 of the public domain
version of the PA report attests to this. Onceit became clear that further information had been or
could be disclosed a second public domain version of the report was produced. The ADL report went
further still. As| mentioned at the outset of my submissionstoday, there is still more information that
was once redacted that has become public over the past year. The United Kingdom considers that it
isgoing the extramile on disclosure. It sits rather uncomfortable alwaysto betold by Ireland that it is
dragging its feet in the matter.

In thelight of the statement made by the Irish Minister for the Environment, virtually in the

shadows of these proceedings on Monday, that Ireland's objective was to close down the MOX plant,
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the United Kingdom might be forgiven for wondering on occasion whether Ireland isinterested in the
information that it seeks at all or whether its principal purposeis simply to harass the United Kingdom
at every turn.

Next Professor Sands points to paragraph 57 of the Guidance Notes and says that BNFL has
not provided cogent evidence of the need for protection. Day 4, page 66, lines 13 to 19. Paragraph 57
quite definitely does not contemplate the owner of the information providing cogent evidence of the
need for protection to the person requesting disclosure of theinformation. That could, in certain
circumstances, such as this case, be tantamount to handing over the information itself. On the
contrary, what is contemplated is that the owner of the information provides cogent reasons for
protection to the public authority from which the information is requested.

Inthiscase, it isquite clear that thisis what has happened. Mr Rycroft atteststo this. The
scrutiny process leading up to the preparation of the redacted version of the reports has been
described in the United Kingdom's Counter Memorial. Ministers were persuaded of BNFL's case for
protection on very many points. They were not persuaded on some and required disclosurein the
face of objectionsfrom BNFL. Mr Rycroft's evidenceis that the disdosure of thisinformation has
actually caused commercial harm to BNFL. This has not been an exercise of BNFL coming to Ministers
in some kind of collusive arrangement that would see information withheld from the public the
disclosure of which posed no harm to BNFL's commercial interests. Far fromit. BNFL have had to

justify their case for protection at every step on the way.

LORD MUSTILL: May | ask aquestion? Itisaquick onethistime. | am alittle bit worried about how you

square your argument with the conjunction of Article 9(1) and Article 9(4). Article 9(4) saysthe
reasons for refusal to provide the information requested must be given. In 9(1) theword "request” is
linked with the provision of information to anatural or legal person in response to any reasonable
request. Could it not be said that the person to whom you explained the failure to give the requested
information should be the person who requested the information. | understand your policy arguments

S0 you need not repeat that. | have got those. Itisjust back to the dictionary again.

MR PLENDER: On the proper interpretation of Article 9(4), the person to whom reasons are given is the person

who has requested the information. What | resist isthe interpolation into Article 9(4) of provisions
from domestic legislation or, indeed, Guidance Notes which provide for cogent reasons to be given

where, in that context, what isrequired is that the person seeking protection has to give cogent
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reasons. Itisinapt to interpolateinto Article 9(4) the provisions taken from the Environmental
Regulations or Guidance Notes.

LORD MUSTILL: If it goes no further than that ...

MR PLENDER: It goes no further.

LORD MUSTILL: Thank you. | go no further on that point.

MR PLENDER: It is no part of the United Kingdom's case that there may be refusal without any reason,
although we do say that in determining whether a reason has been given you look at al the
circumstances.

Professor Sands also refers, less specifically, to other paragraphs in the Guidance Notes,
notably paragraphs 58 and 61, Day 4, page 66, lines20to 24. | would simply invite the Tribunal to read
through those paragraphs and others when it comes to deliberate on the matter. The United Kingdom
has sought progressively to put redacted information into the public domain as it has ceased to be
confidential. As| have observed, the 1999 version of the PA report atteststo this, as doesthe very
existence of the ADL report.

I now turn briefly to one or two observations in response to other elements of Professor
Sands' submissions on margin of appreciation. He suggests that the margin of appreciation operates
only at thelevel of law and not at the level of facts. Day 4, page 56, lines5t0 6. Thatisinour
submission incorrect. Once again, we are not here saying where precisely the margin should be. But
itisquite clear from the cases to which Mr Bethlehem referred on Tuesday that margin of appreciation
operates absolutely on the level of facts. Let merecall an example from one such case, the United
States - Wheat Gluten case. Thiswasthe Panel decision that addressed the issue of confidential
information. In this case the Panel noted:

"... we do not see our review as a substitute for the investigation conducted by the United
Nations International Trade Commission. Our roleislimited toareview of the consistency of the
United States measure with the Agreement on Safeguards and Article 1 and XIX of the General
Agreement on Tariffs and Trade. Within the framework established by the Agreement on Safeguards,
itisfor the United States International Trade Commission to determine how to collect and evaluate
data and how to assess and weigh the relevant factors in making determinations on seriousinjury and
causation. It isnot our roleto collect new data nor to consider evidence which could have been

presented to the United States International Trade Commission by interested partiesin the
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investigation but was not."

Professor Sands al so sought to confine the margin of appreciation or standard of review
principles to human rights and trade law. He suggested that no reference was made to these in any
case on general international law in which the doctrine had been cited. We point out in this context
what was said in one of the cases that Ireland has put into the record, the Heathrow Airport Users
Charges case. Ireland urged the Tribunal to look at this case as an example of the approach that might
be adopted (~Day 4, page 59, lines 26 to 29). Mr Bethlehem has already made submissions on the
point, but, in the light of Professor Sands's submissions yesterday, | would neverthelessrefer the
Tribunal to paragraph 2.2.6 of Chapter 5 of the Award, just over the page from the passage that Ireland
took you to on Monday. It reads as follows:

"With regard to the conduct required by the obligation, in the view of the Tribunal a Party is
entitled to recognise the normal margin of appreciation enjoyed by charging authoritiesin relation to
the complex economic situation that is relevant to the establishment of the charges. But subject
thereto, the Party is obliged to use as much effort asit would if it had an unconditional interest of its
own in ensuring that relevant user charges did not exceed what was just and reasonable (eg because
the Party itself was going to have to meet the cost of the charges): if a Party used less effort than it
would have used, it cannot claim to have used its best efforts."

There isample support in international law for the standard of review or margin of
appreciation doctrine that the United Kingdom advancesin this case.

My final point isto deal with the suggestion made yesterday by Professor Sands for the first
time that material may have been excised from the public domain versions of the PA and ADL reports
not because its disclosure would affect BNFL adversely, but because, if it were revealed, it would, as
he put it, "destroy the case economically for the plant”. Day 4, page 68, lines 16 to 19. Wereject that
imputation most vigorously.

The only basis for the suggestion is Professor Sands's reading of a phrase used by the
authors of the ADL report, who are not lawyers, quoted verbatim by Mr Richard Wood in
correspondence (" The case for the MOX plant"). Professor Sands places emphasisin the word
"case". If the Tribunal consults the wording used in the Decision on Justification for the Manufacture
of MOX Fuel, it will find that Ministers used expressions which made it very clear that information was

not withheld so as to put at a disadvantage those objecting to the proposal. They used, for example,
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the following expression, "the only information withheld was that judged to be commercially sensitive
for BNFL, the publication of which would prejudice BNFL's commercial opportunities withrespect to
the manufacture of MOX fuel."

One last point on margin of appreciation requires comment lest it go by default. On
Wednesday, Mr Griffith asked Mr Bethlehem where the Tribunal could find areasoned explanation of
the decisions taken in this case (Day 3, page 37, line 7). Mr Bethlehem responded by referring the
Tribunal to paragraph 35 of his speaking note which, in turn, referred both to the reasons set out on
the face of the PA and ADL reports themselves and to two letters from the United Kingdom to Ireland.

| would simply add two pointsto his answer.

Thefirst isthat thereis a cogent principle to the effect that, when required, reasons given
must be intelligible and adequate in the circumstances of the particular case. One of the seminal tests
on Judicial Review of Administrative Action in English law by De Smith, Woolf and Jowell addresses
the question of the standard of reasons required in the following terms:

"It isclear that the reasons given must be intelligible and must adequately meet the
substance of the arguments advanced. However, it isstill difficult to state precisely the standard of
reasoning the court will demand Much depends upon the particular circumstances and statutory
context in which the duty to givereasons arises...

Some general guidance may be derived from a consideration of the purposes served by the
duty to givereasons. Thus, reasons should be sufficiently detailed asto makeit quite clear to the
partes - and especially the losing party - why the tribunal decided asit did, and to avoid the
impression that the decision was based upon extraneous considerations, rather than the matters
arising at the hearing. Reasons must also enable the court to which an appeal liesto discharge its
appellate function, and when thisislimited to questions of law, it will only be necessary to explain the
exercise of discretion and to set out the evidence for the findings of fact in enough detail to disclose
that the tribunal has not acted unreasonably, ... courts should not scrutinise reasons with the
analytical rigour employed on statutes or trusts instruments, and ought to forgive obvious mistakes
that were unlikely to have misled anyone. Brevity isan administrative virtue, and elliptical reasons
may be perfectly comprehensible when considered against the background of the arguments at the
hearing."

The passage does not of course address precisely the situation with which we are faced
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today. There are, however, some general statementsin that passage which may be extracted with
benefit for the Tribunal. Asit hasdoneinits Counter Memorial, the United Kingdom contends that,
in the circumstances here in issue, the reasons provided for the redactions on the face of the PA and
ADL reports and in the two letters referred to in Mr Bethlehem's answer were both intelligible and
adequate for the purposes for which they were required.

The second point that | can make even more briefly isthat, even wherethereisafailureto
givereasons, it iswell established, certainly in English administrative law, that thisitself would not
require the decision to be set aside. | simply note for the record that there is some discussion of this
point in the text to which | referred amoment ago, De Smith, Woolf and Jowell onJudicial Review of
Administrative Action at paragraph 9-054.

The United Kingdom's conclusions remain as in paragraphs 33 and 34 of our rejoinder. For
the reasons advanced in our written and oral pleadings, the United Kingdom respectfully requests the
Tribunal to adjudge and declare that it lacks jurisdiction over the claims brought against the United
Kingdom by Ireland and/or that those are inadmissible; or, in the alternative, to dismissthe claims
brought against the United Kingdom by Ireland.

The United Kingdom further invites the Tribunal to reject Ireland's request that the United

Kingdom pay Ireland's costs and instead order Ireland to pay the United Kingdom's costs.

MR GRIFFITH: Mr Plender, are the extracts from De Smith, Woolf and Jowell that you refer to usin your last

paragraphsincluded in our bundles?

MR PLENDER: They are not and | have not thought it right to burden you with more paper because | rely upon

them only as statements of some very general principles. If it would be helpful to the Tribunal for us

to supply it, of course, we shall.

MR GRIFFITH: For myself | never know whether | have got the last edition. Itisabit like turning left two

streets before you get to the intersection. If | could perhaps have the relevant pages and the frontis

piece.

MR PLENDER: Asis apparent from my note, that can be done today.

MR GRIFFITH: The second question may be premature but you aroused my curiosity. Firstly, | would liketo

say that how very much we appreciate counsel working themselves to exhaustion to assist us during
thisweek. | seethat the claim for costsis maintained by each party. Isthe costs provisionin Article

32(8) ausual costs provision? Perhaps the parties will think about it, becauseit is probably premature.

28



© 00 N o o b~ W N

W N NN NNDNDRNDDNNNIRR R B R R R B B R
O © 0 ~N o O A W N PP O © 0 N O 00 M W N B O

On one reading it might be suggested that it has a default provision that each party pays their own
costs unless there are particul ar reasons rather than costs survive the event of the default position. |
do not think that we need submissions about this now, but it just crosses my mind that it may not be a
normal cost provision, particularly dealing with the issue of costsin an arbitration under an
international treaty of this sort.

MR PLENDER: We believe that it issimilar to the Rules of Procedure of the ICJ. The provisionin Article 32is
for expenses not costs, but in this case the parties have themsel ves expressly agreed that the Tribunal
shall have jurisdiction to award costs.

MR GRIFFITH: So we do not rely on sub-article 8 at all.

MR PLENDER: No, you do not need to rely upon it. It isthe express agreement of the parties.

MR GRIFFITH: Perhapsthiswill be dealt with later and it is quite premature, but is it your understanding that
that is adefault position that, basically, costs should follow the event?

MR PLENDER: That is a position from which we would start. We of course wait and see the Tribunal's award,
but the position from which we would start would be that costs would follow the event.

THE CHAIRMAN: | am not asking for submissions. Itisjust that my curiosity is aroused because of the
nature of this enquiry as compared with anormal international commercial arbitration.

MR PLENDER: We are well aware, of course, that provision for an international Tribunal to award costs has
been uncommon until quite recently and still may perhaps be considered uncommon, but thisis a case
in which the parties have so agreed.

LORD MUSTILL: Again just to be noted, and no more, since we are on noting questions of costs, there may be
two events, of course, because it may be that Ireland win on the first phase and would open the door
to asecond phase and you would win on that.

MR PLENDER: Yes.

LORD MUSTILL: Itisearly days, | would have thought.

MR PLENDER: Itisand it may bethat, if there were to be a second phase, one party or the other may wish to
submit that it would be premature to make any application in reflation to costs at that stage while
waiting the outcome. These events are so far in the future that it is not possible at the moment to
make any submissions definitively asto costs. Article 22 of the Rules of Procedure embodiesthe
ruleson which | say we have agreed. Itissimply that the Tribunal makes such award as appearsto it

appropriate in respect of the costsincurred by the partiesin presenting their respective cases. A
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broad term, but aterm that is expressly agreed by the two parties.

LORD MUSTILL: | have no questions. | would just like to associate myself with the observations of Dr Griffith

of the very hard and excellent work put in on both sides.

MR PLENDER: | am very grateful to all members of the Tribunal. | would like to say publicly how much

indebted | am to Mr Bethlehem and Mr Wordsworth. May | also on behalf of the United Kingdom
thank members of the Tribunal, much more of whose time has been occupied than he would have
dared to contemplate in advance. We are most grateful for the huge efforts which have been applied

by the Tribunal.

THE CHAIRMAN: Of course | associate myself with the expressions of gratitude of my two colleaguesto Dr

Plender and the counsel for the United Kingdom and, of course, to Mr Fitzsimons, Professor Sands,
the Attorney General and counsel for the Republic of Ireland. Thisisa casethat both parties have
described at various times in the past week and in their submissions as raising a narrow question,
whether that is, in fact, correct remainsto be seen. But it isquite clear that it raises avery subtle
problem and one that isin many ways afirst impression in public international law. The Tribunal has
been enormously helped by the briefing and the oral argument of the parties on these issues.
Speaking for my colleagues and myself, we felt that all this was accomplished with avery high degree
of professionalism and courtesy and honour and it will greatly facilitate the task that we appreciateis
challenging and difficult.

There are anumber of technical matters that | would like to review before we conclude the
hearing. On some of these points| simply note them for the record. The Secretary of the Tribunal has
indicated to you the status of costs. Thisis amatter that she will take up with you in due course. The
unredacted versions, which were made available and accord with the order issued by the Tribunal, will
be at the end of the hearing returned to the Tribunal and the Tribunal will, pending adecision asto
whether there will be a second phase, return the unredacted versions to the United Kingdom. Should
there be a second phase, the procedure of making those documents available for scrutiny by the
Republic of Ireland'sindependent counsel will be taken up.

With respect to the notes that independent counsel for Ireland were authorised to take, those
notes will be at the end of this hearing given to the secretary of the Tribunal who will keep themina
seal ed envel ope pending the determination as to whether there will be another phase. Should there be

another phase, the notes will be returned to the independent counsel for the Republic of Ireland until

30



© 00 N o o b~ W N

N
N o oA o WN B O

the end of that phase, at which point, in accordance with the agreement, they will be returned to the
secretary and will be destroyed. Of course, in the eventuality that the Tribunal should decide that all
or parts of the unredacted versions be made public, then an entirely different disposition will be called
for.

With respect to the question of whether the award will be delivered in public session will be
simply transmitted to the parties and publicised in some appropriate electronic form. Thisis a matter
that the secretary to the Tribunal will take up with the parties and the Tribunal will take account of the
parties wishes on this matter.

| thought that | had said that all the unredacted copies of the reports are returned to the
United Kingdom. The secretary to the Tribunal indicates that | may not have expressed that. |
thought that | had, but that is certainly the intention.

Once again | would like to thank counsel for very splendid work in these very intense
circumstances and acknowledge again our gratitude for the extent to which thiswill facilitate our task.

With those words, | conclude these hearings.

We are adjourned.
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