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Messrs: Managing Director ) Directo
Staatsolie Goologijche Mijnbouwkumdige Dienst
Maatschappij Susiname NV Kleine Watar Siraat # 2-6
State Oil Company Suriname NV Paiamaribo Suriname

<= Gravenberchstraat 18
Paramanbo Suriname

Dear Sirs

RE: PRACTICAL CO-OPERATION BETWEEN GUYANA AND SURINAME IN THE
PETROLEUM SECTOR AND SOLID MINERALS/MINING SECTOR.

During his recent State Visit to Suriname, His Excellency the President of the Co-operative Republic
of Guyana was impressed with the activities your country's indigenous state oil company 'Stastsolie
were engaged. High level discussions between His Excellency the President of the Republic of
Suriname and His Excellency the Presidont of the Co-operative Reppblic of Guyans resulied in 8
strong commitment being reached between the two leaders, which chiled for urgent practical co-
operation between Guyana and Suriname in the Petroleum and Solid Mineraly/Mining Sectors. -

In keeping with the Government to Government Presidential Mandale, the Guyana Geology and
Mincs Commission (GGMC) now extends an invitation for a visit to Guyena to :-

(1) Managing Director & 2) Diréclor Deputy Director
Deputy Managing Ditector Goologische Mijnbouwkurdige Dienst
Staatsolic '

This visit would serve the purpose of reviving dormant refations, fosteri
opportunity to identify areas of new, meaning(ul, practical, technicad ¢

g new ones and provide the
-operation.

"The GGMC eugyests for consideration, an ayenda for the visit which icludes:-

(@)  Discussions related 1o data exchanges for Suriname jnd Guyana's Ofishore and
. I 3
Coastal Arcas where petroleum exploration is in progress.

-
)
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(b) - Discussions related to Suriname/Guyana short term exchan#cs of technical pcisonnel
to cx:upine operations and activities of interest to GuyanafSuriname.

(c)  Discussions related to the formulation of a working docuthent which outlines terms
for exploration of Guyana/Suriname border areas to the mutual benefit of both
countrics. This working document being pursuant to thie 1991 Memorandum of
Understanding signed by the respective countnes.

(d)  Discussions related to the pursuil of a document which eﬁlﬁqhes a micans by which
present exploration in mutual border zones may proceed. to the mutual benem of
Guyana/Surinume pending the resolution of justifiable claifus.

(e)  Discussions refated to the Impact of internatlonal investment on the Minerals’ Sector;
the formulation of a common approach to multinational investors which could
influence on a singular basis, the ability for countrles in the reglon to dictate more
favourable contracts and execution of these contracts

)] Discussions related to the means by which practicat co-operhtion could influence the
positive development of the local mining sectors in the twad countiics.

The GGMC anticipates a favourable response to this invitation and enthusiajtically looks forward to
your early commmnication on this subject.

Thank you

Youss sincerely
GUYANA GEOLOGY AND MINES COMMISSION
]

1
“" he (Mg

........................

482 LAl Qum'é
Conunissioner
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GUYANA GEQCLOGY & MITiES COMMISSION
" UPPER BRICKLGAM TEL: 53047
P.0.BOX 1028 TLX: GUY GEOL 3042
GEORGETOWN CABLE: GEOLOGY
QUYANA . PAX: 53047
)
December 5, 1995
Steatsolie Mij. Sur. N.V
= Mr. S.E. Jharap -
Managing Director ‘ z|>
- Staatsolie, Maastschappij Suriname N.V ks
Industrieterrein 21, Flora Bl L
P.O.Box 4069 A
Flora Paramaribo
Fax #: 597 491105
“AGREED MINUTES” P %
p/
Dear Mr. Jharap 4

Thank you for reviewing and commenting on the Agreed Minutes. The completed document
reflects the changes you suggested and has been signed by the Commissioner, Brian Sucré.

Please sign on behalf of Staatsolie the enclosed copies. One (1) copy is for your records, the
second is for Guyana Geology and Mines Commission (GGMC) and the Ministry of Foreign
Affairs Guyana will have a copy for their records. The Foreign Ministry, you may recall,
orchestrates the wider theme of Technical Cooperation within the context of the Joint Border

Comnittee, .
laa,q_ VERD AR

Once again, my best regards and a pleasant Christmas season to all. Su’" bonde. A

Yours sincerely
GUYANA GEOLOGY AND MINES COMMISSION

Kuﬂl\/ oA

Newell M i)ennison
for Commissioner
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AGREED MINUTES FOR THE MEETING OF APRIL 27, 1995.

AREAS PROPOSED FOR PRACTICAL TECHNICAL CO-OPERATION BETWEEN
STAATSOLIE (STATE OIL COMPANY OF SURINAME) AND THE GUYANA
GEOLOGY AND MINES COMMISSION (GGMC).

Guyana Geology and Mines Commission’s visit to Staatsolie April 24 - 28, 1995,

ke

INTRODUCTION:

As per Section 1 part(e) of the Agreed Minutes dated November 30, 1994 between
Staatsolie and GGMC, a team from GGMC paid a reciprocal visit to Staatsolie during April
24 - 28, 1995 in order to discuss further, areas for possible, practical, technical co-operation
in the petroleum exploration sector and solid minerals/mining sector. Arrangements were
made on arrival, to facilitate meetings between GGMC'’s Deputy Comnﬁssionef, Mr William
Woolford and his Surinamese counterpart Divisional Head, Mr Gemert. Minutes

concerning that aspect of the visit will be separate from these minutes.

The GGMC team were exposed over four (4) days to presentations and visits to Staatsolie’s
various operating facilities in order to identify which areas were most appropriate for the
technical co-operation envisaged. The discussion at the end of the visit was to determine
which of the GGMC’s requests could be entertained and hO\;l to formulate the

implementation of any programnie of co-operation.

- Here-in lies a record of salient issues addressed during the discussion period with Staatsolie
on April 27, 1995.
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~ ATTENDANCE/VENUE

The discussion was held in the Office of the Managing Director, Staatsolie at the Head

Office, Flora Suriname. Present at the meeting which commenced at 09:30 hours were:-

Mr S.E. Jharap - Managing Director, Staatsolie
Mr Brian Sucré - Commissioner, GGMC

Mr H Kartoredjo - Chief Geologist, Staatsolie

Mr William Woolford - Deputy Commissioner, GGMC
Mr N Dennison - Head, Petroleum Unit, GGMC

Mr Woolford departed at 10:30 a.m. for his appointment with Mr Gemert. The meeting was
concluded at approximately 12:15 hours.

MATTERS DISCUSSED

GGMC presented a number of suggestions for Staatsolie to consider. These suggestions

were as follows:-
For Technical Co-operation in the Coastal Onshore Basin.

(1)  Short-term technical assistance in the area of exploration drilling, whereby a
specific number of canididates would gain hands-on experience in Suriname

during Staatsolie’s exploration drilling campaign in 1995.

(2) Short-term technical assistance in the area of well site geology, whereby a
specific number of candidates would gain hands-on experience, as wells were

logged.
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(3)  Short-term technical assistance in the area of data review, whereby the
Petroleum Unit’s Geologist/Geophysicist would spend up to one (1) week
exercising on logs in Suriname, 5o as to become proficient at interpreting well

logs of similar compositional types that may be present in Guyana’s data base

or subsequently generated in Guyana.

(49) Medium-term to long-term technical assistance in the-area of exploration
drilling, whereby Staatsolie would provide a rig and personnel, which would

come to Guyana in order to drill in the Coastal Onshore Basin.

(5) Medium-term to long-term technical assistance in the area of drilling, whereby
Staatsolie personnel would come to Guyana and assist with training Guyanese
drillers in the specifics of oil drilling, or Guyanese drillers have the same

experience in Suriname.

Staatsolie responded to these first suggestions by defining the context in which Staatsolie
could offer technical assistance to GGMC. The following was emphasised:-

(a)  Staatsolie was not in the business of training since they were not qualified to
do so and in fact, paid contractors to. perform non-routine tasks and provide -
specialist training for workers engaged in routine tasks. However, Staatsolie
could provide an environment under which GGMC technicians could observe
certain routine oil field activities and engage themselves sufficiently in the

routine so as to become familiar with it.

Within the preceding context, short-term technical assistance in the areas of
exploration drilling, well site exf;osure and data review as outlined in GGMC'’s
suggestions 1, 2, and 3 were possible. Costs for such programmes would be
calculated and a formula for meeting the expenses determined between -
GGMC and Staatsolie.
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(b)  Recent developments in Staatsolie’s onshore drilling program (blow-out) have
demonstrated to Staaisolie that a drilling program in Guyana with the
equipment they had in mind cannot be carried out in a safe mannef, and in
accordance with the international industry standards. Staatsolie is currently
reviewing its procedures and equipment. When these problems are solved,
Staatsolie is willing to evaluate the drilling-plan again. It is however,
understood that GGMC will’bear the costs of such a drilling program in

Guyana. The proposed technical assistance is to be confined to GGMC direct
activities and its personnel.

GGMC presented further suggestions for Staatsolie’s consideration:-
Technical Co-operation In the Form_of Information Exchange
1. GGMC and Staatsolie should share freely their Onshore data.

2. GGMC and Staatsolie should share freely their offshore data once it did not

contravene any existing proprietary clauses.

Staatsolie had no difficulty with these general suggestions but with just rationalisations,

applied conditions to this form of technical co-operation.

Staatsolie responded as follows:-

(a)  Data facilities at Staatsolie were extensive. It was not Staatsolie’s desire to
have GGMC duplicate their data base. However, any specific reference could
be facilitated or at convenient times, GGMC could send personnel to utilise
the facility.
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Staatsolie would not appreciate third party access to the facility since its

operations were not geared to provide public service.

(b)  Inthe case of the offshore data, Staatsolie preferred requests for specific data
to be judged on a case by case basis. If the beneﬁciary of the requested data
was ultimately, other than GGMC, then the beneficiary must have a vested
interest or contract with GGMC. Scouts and promoters seeking information

on Suriname through GGMC would not be appreciated.

It was at this point in the discussion, that unavoidably, the issue of the ’Area of Overlap’
arose. Understandably, Staatsolie would be reluctant to pursue or continue technical co-
operation with GGMC if it was perceived that Guyana was exercising territorial sovereignty

over certain common areas.
Staatsolie’s position was:-

At this time, co-operation between Staatsolie and GGMC for the Coastal Onshore Basin
would not be threatened by the *Area of Overlap’ issue. Co-operation between Staatsolie

and GGMC in the Offshore Basin would be practically impossible if Guyana negotiated a

concession with a company and inclyded in that concession, was the section of the common

border area where the ’Area of Overlap’ existed.

~ Mr Jharap was of the opinion that some resolution to the issue must be negotiated before

either country should explore in thie ’Area of Overlap’. He declared that it was the

responsibility of the Foreign Ministries of the respective Governments to urgently pursue

the matter.
i

Mr Sucré agreed with Mr Jharap, that there should evolve some resolution to the issue. He

countered with the fact that Guyana’s Foreign Ministry was eager to pursue the matter with -

Suriname, however, Suriname apparently was not as keen to deal with the issue.

5
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Tt was decided that the issue should not be further discussed as it did not fall within
Staatsolie’s of GGMC’s mandate. It was intuitively obvious to both parties how this
important, sensitive, emotional issue could unavoidably hinder the degree to which complete

technical co-operation between Staatsolie and GGMC would be pursued'and maintained.

Mr Sucré requested a list of Staatsolie’s. consultants which Mr Jharap promised to provide.

GGMC could then arrange for any specific needs in oil field technology.
With nothing further to discuss, the meeting was concluded. GGMC'’s team thanked Mr

Jharap and Mr Kartoredjo for the hospitality their company displayed during the visit. Mr |
Jharap responded pleasantly to the courtesies.

The above being a true and accurate account of the issues addressed.

™ ‘
Signed this. 24 day of D&W\ 1995.

W Swe

SE. JHarap = . B.L. Sucré
Managing Director Commissioner
Staatsolie . Guyana geology and Mines Commission
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Canadian Rig to Drill Elsewhere Page 1 of 1

Canadian
(Copyright © 2000 Energy Intelligence Group, Inc.)
Oil Daily Tuesday, June 20, 2000
Click here to close window after printing

A Canadian oil company prevented from drilling an offshore oil concession near Guyana's coast due to a border flare-up with
neighboring Suriname moved its oil rig on Monday to another area nearby.

Toronto-based CGX Energy found itself at the center of the dispute on June 3 when Surinamese patrol boats evicted its rig from
the concession granted by Guyana in 1998 in the Atlantic off South America's northeastern shoulder (OD June6,p1).

it subsequently towed the rig "to a safe location” outside of the disputed area pending talks between the two countries. It was
spending around $80,000 a day to keep it on stand-by.

Three rounds of bilateral conversations at ministerial levels, the |atest ones over the weekend in Suriname's capital Paramaribo,
have failed to bring about an agreement.

In a statement released in Georgetown, the Canadian company said rather than "continuing to incur significant non-productive
stand-by charges, CGX had positioned the jack-up drill rig" at the Horseshoe location.

The company statement said that in light of the developments in the border spat, CGX intended to drill to a depth of 12,500 feet in
the Horseshoe site which is "located weli outside the area disputed between Guyana and Suriname."

(Copyright © 2005 Energy Intelligence Group, Inc.)

hitp://www.energyintel.com/print_me.asp?document_id=32666&pID=35 4/28/2005
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Introduction to the Compendium of Oil Concession Maps

The attached maps prepared by Petroconsultants were copied at the U.S.
Library of Congress.

It will be noted that Petroconsultants’ practice is to prepare separate maps for
Guyana and Suriname/French Guiana.

The maps of Guyana only show Guyana’s concessions, but those maps also
indicate the maritime boundary positions of Guyana and Suriname. Likewise, the
Suriname/French Guiana maps show only the concessions of those respective
countries, but also show the maritime boundary positions of Guyana and Suriname.

Those maps are widely utilized in the petroleum industry and in petroleum
publications and leave no doubt that there is an area of overlapping maritime
boundary claims between Suriname and Guyana.

The use of those commercial petroleum industry maps by Suriname in this
Annex and elsewhere in this Memorandum on Preliminary Objections, dated 23 May
2005, does not constitute Suriname's recognition or acceptance of the illustrated land
boundaries between Guyana, Suriname and French Guiana. The submission of those

maps is without prejudice to Suriname's position on those land boundaries.
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Determining a Transition Point Between Riverbank and Ocean Coast on an
Arcing Headland Using Geometric Principles

Suriname’s position is that a transition point between riverbank and ocean
coast on an arcing headland can be determined by using the following four-step
geometric method that is depicted on the accompanying map.

First, the final sections of bank or coast that do not form the headland are
identified. In this situation, those sections are the easternmost section of Guyana’s
ocean coast that maintains a constant bearing, and the northernmost section of the
Corantijn River’s left bank that maintains a constant bearing.

Second, the general directions of those sections are determined. The general
directions of the left bank of the Corantijn River and Guyana’s ocean coast are
indicated with solid lines on the map.

Third, those general directions are extended toward each other to an
intersection point, or vertex. In this way the two lines of general direction create an
angle opening back toward the headland.

Fourth, the bisector of the angle formed by the general directions is drawn
from the vertex back toward the headland. The transition point between the riverbank
and the ocean coast is the point where the angle bisector intersects the shore.

The application of this method to the western headland of the Corantijn River
is depicted on the accompanying map. The transition point is located at 06° 08’ 32”

N, 57° 11’ 22" W.
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Determining the Transition Point Between Riverbank and
Ocean Coast on an Arcing Headland: A Geometric Method
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THE
BRITISH YEAR BOOK OF
INTERNATIONAL LAW
1957

THIRTY-THIRD YEAR OF ISSUE

Issued under the auspices of the
Royal Institute of International Affairs

OXFORD UNIVERSITY PRESS
LONDON NEW YORK TORONTO

1958
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2

Natural Resource Development (Oil and Gas)
and Boundary Disputes

Rodman R. Bundy

Introduction

The following analysis focuses on the issues arising when natural
resources are found in areas where either no international boundary has
been delimited or where the reservoirs containing those resources
straddle existing international frontiers. These issues can be
highlighted by posing two hypothetical problems:

1 An oil company has a production sharing agreement covering an off-
shore area where oil and gas have been found. The field straddles a
delimited international boundary and oil has been produced normally
on both sides of the boundary for some time. Due to unforeseen
circumstances, whether force majeure or a decision to curtail
prodection as part of a quota or price support plan, production is
dramatically cut on the other side of the line. What, if any, legal
obligation does the company have to follow suit, ie, to cut its own
production?

2 An oil company is operating in an area which has been allocated
pursuant to a valid permit by a Ministry of Petroleum. While
carrying out exploratory drilling, it receives a warning from a
neighbouring State asserting that the area in which the company is
operating forms part of its territory or, in the case of off-shore
areas, is under its jurisdiction. The company is reluctant to stop, not
only because of the commercial interest of the acreage in question,
but also because it has important exploration commitments and has
already committed substantial funds to the project. What should the
company do?

These hypothetical situations arise from actual events which we have
encountered in working with State and private oil companies, and it is
suggested that the responses to each situation depend on both legal
considerations and practical factors.

23
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24 The Peaceful Management of Transboundary Resources
Oil Fields which Straddle International Boundaries

Take the first hypothesis. Figure 2.1 shows the existing maritime
delimitations in the Persian Gulf. If one focuses on the Iran~Abu Dhabi
boundary, it can be seen that a large oil field (the Sassan or Abu al
Bukoosh - ABK field) sits right on the median line separating the
maritime jurisdictions of the two States.

Prior to the Iranian Revolution, the Iranian side of the field was
producing some 200,000 barrels per day (b/d), and the Abu Dhabi side
about 50,000b/d. When the Revolution broke out, disruptions in the
Iranian oil sector resulted in the complete shut-down of production
from the Iranian side for several months. Later on in 1979 oil
production recommenced, but was cut back once more in September
1980 due to the outbreak of the Iran-Iraq war which resulted in Iranian
oil installations becoming prime targets for Iraqi air raids. In April
1988, it was the United States Navy that finished the job: it destroyed
the Sassan producing complex, in apparent retaliation for the USS
Samuel Roberts hitting a mine in the Persian Gulf, and thus halted all
production from the field on a near-permanent basis. This incident is
the subject of a case before the International Court of Justice (ICJ).

Because of the petrophysical characteristics of the Sassan field,
Iran's shut-down resulted in a substantial migration of oil to the Abu
Dhabi side of the field, where production continued. Iran thus lost
significant quantities of crude. In the circumstances, did Abu Dhabi
have an obligation to curtail its own production or to reimburse Iran?

The answer was clearly no, and this for essentially fwo reasons.
. Unlike fresh water resources, to which concepts such as the right of a
" riparian State to a 'fair and equitable share' of the resource, and the
prohibition against causing appreciable harm to other riparian States
can be said to represent emerging trends of customary iniernational
law, the exploitation of international oil and gas reserves is still based
largely on the law of capture. This means that, in the absence of an
agreement to the contrary, a State or international oil company is free
to maximise production from its side of the boundary line
notwithstanding the policies of neighbouring States which share the
same field.

In the Abu Dhabi-Iran example, what actually happened was that
Abu Dhabi increased its production from the ABK field when Iran's
production was shut down. Indeed, even when Abu Dhabi curtailed its
overall production in compliance with OPEC (Organization of
Petroleum Exporting Countries) quotas, it made a deliberate decision
to exclude the ABK field from any prorated decrease. Clearly, this
exacerbated the migration problem from Iran's point of view. Yet Iran
had no cause of action against Abu Dhabi under international law.

It should be pointed out that in this specific example, Iran and Abu
Dhabi had foreseen the possibility that a hydrocarbon deposit might
straddle their boundary and had thus agreed to some fairly rudimentary
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provisions to deal with such a situation. In essence, their delimitation
agreement, like others entered into by Iran with its Persian Gulf
neighbours, provided that where a single geological petroleum
structure or field extended across the boundary line, neither State
would drill within 125m of the boundary without the agreement of the
other. Both States also agreed to 'endeavour to reach agreement as to
the manner in which the operations on both sides of the boundary
could be co-ordinated or unitised' (see, for example, Article 2 of the
Iran-UAE Agreement of 13 August 1974).

It is clear that this was scarcely a very vigorous obligation - the
Parties had absolutely no obligation to reach agreement or to co-
ordinate production; they only had to endeavour to do so. In practice,
only a modest amount of co-ordination was achieved. Prior to the
Iranian Revolution, a joint committee was established primarily as a
conduit for the exchange of technical information relating to the field,
but this line of communication broke down after the Revolution and
remained so during the Iran-Iraq war.

The point is that Iran had no cause of action against Abu Dhabi for
the oil it had lost due to migration, and Abu Dhabi had no legal
obligation to reduce its production.

At present, it is difficult to envisage the adoption of a rule of
international law requiring an 'equitable apportionment' of oil and gas
resources which straddle international boundaries. For one thing, it
would be difficult to argue that a State is geographically disadvantaged
vis-a-vis its neighbours in the exploration and exploitation of
hydrocarbon reserves in the same way as States may be disadvantaged
$n their access to fresh water resources. Obviously, up-stream users of
fresh water have a geographical advantage over the down-stream users
~ they get to use the resource first. Disadvantaged States thus require
some measure of protection so as to guarantee for themselves an
equitable share. But the same cannot be said of a State which owns part
of an oil field since that State is, in theory, just as able to develop the
field as its neighbour. By the same token, why should a State be
obligated to reduce its production in the name of equity simply because
its neighbour has chosen a different production policy. Whether, in
such circumstances, there still remains some lesser duty of co-
gperation between the States is a matter which will be discussed

elow.

The Problem Where There is No International Boundary

The second situation - where drilling takes place in areas where no
boundary exists - arises with increasing frequency and often glves rise
to serious problems. ,
In the early 1980s, we were involved in two large cases involving
the delimitation of the continental shelf between Libya, Tunisia and
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Malta where no boundary had previously been agreed. The problems
were complicated by the fact that all three States had granted oil and
gas concessions in the disputed area.

Throughout the 1970s, a series of protests and counter-protests was
exchanged over each side's petroleum activities in these areas. For
practlcal purposes, both Libya and Malta eventually agreed to a 'no
drilling' understanding covering the disputed area pending resolution
of the matter by the International Court of Justice.

For reasons which need not be discussed here, Malta abrogated the
'no drilling' agreement in 1980 by dispatching a drilling rig to one of
its concessions in the disputed area. This led to a forceful protest from
Libya including a visit from the Libyan Navy to the personnel on
board the rig. Not surprisingly, drilling ceased and the rig was
withdrawn. Happily, however, Libya and Malta went on to settle their
differences peaceably before the ICJ, although not before the matter
was first brought before the UN Securlty Council.

Much the same situation occurred between Libya and Tunisia, and
indeed similar confrontations have arisen in many areas around the
world, including the Middle East and the South China Sea, where
concessionaires have been warned by neighbouring States not to
proceed with petroleum operations because the areas in question lie in
disputed boundary zones.

So what does one do in these circumstances? The answer largely
depends on whether you are the concession holder, the host
government or the protesting State.

For the concession holder, the situation can be extremely awkward.
On the-one hand, a company naturally tends to pay attention when a
State tells it to stop doing something. In several cases in which we
have been involved, initial warnings to stop operations were followed
by visits from the protesting State's armed forces.

Perhaps the obvious reaction for the concession holder is to leave it
to the two countries to sort out by invoking force majeure and
suspending its contractual obligations. The problem with this approach
is that whether force majeure can be successfully invoked to excuse the
fulfilment of exploration or development commitments depends very
much on the contractual provisions contained in the concession
agreement, the nature of the threat received, and the attitudes of the
host State.

Suffice it to say that the host State may take an entirely different
view of the situation by considering that the threats are more political
than real, and that absent some event that actually prevents
performance, force majeure cannot be invoked, especially if the
particular kind of threat in question was not foreseen and identified as
such in the contract. In short, the host country has to decide how far to
hold its concessionaires' feet to the fire.

In the two examples referred to above, the disputes between the
contesting States became wholly intractable, leading to serious
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problems in their bilateral relations and, in one case, to a complaint
before the Security Council, as has already been mentioned.
Fortunately, at the end of the day good sense prevailed and the
disputes were successfully litigated before the ICJ.

While much depends on the circumstances of each case, what can be
said is that a State which issues ultimatums to its neighbours to cease
operations, but then refuses to negotiate in good faith or to submit the
dispute to international arbitration or adjudication, risks seeing its
position on the international plane deteriorate. There are limits under
international law to the ability of a State to blow hot and cold at the
same time.

In most cases, the end result is likely to be frustration for the
concession holder and, to a lesser extent, for the host country as well.
For if the stakes are raised, and the dispute becomes a major bone of
contention between the contesting States, or if it goes to litigation,
there is often little that the concessionaire can do but to sit back and
await the outcome.

This does not mean that lawyers, businessmen and diplomats alike
should not seek to find some other kind of solution pending resolution
of the dispute. Alternatives do exist and have been used with varying
success in many parts of the globe.

One alternative that was tried in the Libya-Malta case was to create
a 'mo drilling' zone within a band 15 miles wide on either side of a
hypothetical median line. This effort failed largely because Malta's
position had always been based on a median line boundary (while
Libya argued for a boundary significantly further north). Libya
eonsidered that it could not afford to accept any proposal which
revolved around the median line because it might suggest tacit
acceptance of the equidistance principle as the basis for the ultimate
boundary. However, in other cases it may well be possible to agree on
a limited area of dispute so as to allow development to proceed
elsewhere.

Joint Development Zones

There are many other forms of co-operation which have increasingly
found favour in recent years. These vary from mere undertakings not
to drill within a certain distance of an established boundary line, as in
Iran's agreements with its neighbours, to the Treaty between Australia
and Indonesia on the Timor Gap Zone of Co-operation signed in
December 1989 which, with its annexed model production sharing
agreement and Petroleum Mining Code, runs to over 100 pages and
covers virtually all aspects of joint production within the shared area.
Space does not permit the examination of all these agreements in

detail here. However, it may be useful to discuss briefly a few
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representative examples to highlight some of the prmc1pal legal and
practical issues that co-operation agreements can give rise to.

NORTH SEA: UNITED KINGDOM—-NETHERLANDS (1993)

The United Kingdom (UK) has entered into several agreements relating
to cross-boundary fields in the North Sea, the most recent of which is
with The Netherlands. Figure 2.2 shows the location of various
maritime boundaries in the North Sea. The section between the United
Kingdom and The Netherlands was delimited in 1965. In a separate
agreement signed that same year, the Parties also agreed that they
would seek to reach an accord as to the manner in which any oil or
natural gas structure extending across the boundary line could be most
effectively exploited, and costs and proceeds shared.

Subsequent drilling resulted in the discovery of gas from a field
known as the Markham Field, which straddles the international
boundary. These developments led the two Governments to agree in
May 1992 to a program of joint development of the field. The
agreement came into force on 3 March 1993. In essence, the Markham
Field agreement requires the groups of licensees on both sides of the
boundary to form an agreement amongst themselves to regulate the
exploitation of the field. In particular, the licensees are required to
nominate a single licensee to act as the Unit Operator. The Unit
Operator is charged with submitting to the two Governments a
proposal setting forth the position and extent of the field and details as
to how the petroleum from the field should be apportioned between the
two groups of licensees on each side of the boundary. The
Governments must then approve this proposal, and a system of referral
to a neutral expert is provided for in the event that agreement is not
reached.

The determination by the Unit Operator of the apportionment of the
field serves as the basis on which tax and royalty payments are
calculated. For purposes of this calculation, it is irrelevant where the
actual producing platforms or wells are located. The controlling factor
is the petrophysical characteristics of the field and its apportionment to
the licensees on each side of the boundary.

As can be seen, the primary aim of the UK-Netherlands agreement
is two-fold:

1 to obligate the licence holders on both sides of the boundary to agree
on a joint unitisation and development plan to be carried out by a
sole operator; and

2 to establish a mechanism whereby a determination can be made as to
the limits of the field and an apportionment of petroleum to each
side of the boundary.
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Where possible, the onus in terms of operations and planning is
transferred from the States concerned to the licensees. It is therefore
the Unit Operator who submits the plan for the development of the
reservoir and keeps this plan up-dated. The plan and any amendments
are then subject to the oversight of a joint Government body known in
this case as the Markham Commission.

. Obviously, this kind of agreement, by which petroleum is shared on
the basis of a technical assessment of how much lies on each side of
the boundary, is only possible where the boundary has already been
delimited.

THAILAND-MALAYSIA

Turning to a second example (Thailand-Malaysia) - where no
boundary has been agreed - the situation is very different. Figure 2.3
shows that in the Gulf of Thailand there are no agreed boundaries, but
plenty of claims (by Thailand, Malaysia, Cambodia and Vietnam).
Recognising the oil and gas potential of this area, and unable to agree
on more than a relatively short segment of their offshore boundary
(some 50km), Thailand and Malaysia signed a Memorandum of
Understanding in 1979 designating a triangular area as a Joint
Development Area.

While the idea of creating joint development zones in areas where no
agreed boundary exists is on the face of it an attractive one, in reality a
host of practical problems need to be addressed in order to make such
a system work. In the Thailand-Malaysia case, it took the Parties 11
years to transform their Memorandum of Understanding into a full-
fledged Joint Development Agreement (which was only signed in
1990). Foremost amongst the stumbling blocks was the fact that
Malaysia favoured a production-sharing type of contract with its
foreign partners while Thailand had already granted licences in the
area modelled on the concession type of agreement. These differences
had to be ironed out. In addition, Article 3(2) of the original 1979
Memorandum of Understanding provided that the creation of a Joint
Authority by the two States with- responsibility for petroleum
development within the joint development zone would ‘in no way
affect or curtail the validity of concessions or licenses hitherto issued
or agreements or arrangements hitherto made by either party'. It is not
difficult to imagine the resultant difficulties in trying to reconcile the
terms of existing concession agreements with the newly-created powers
of the Joint Authority and with the production sharing type of
framework that was provided for by the 1990 Agreement.

Unlike the UK-Netherlands agreement, the Thailand-Malaysia
agreement provides for the equal sharing of production after deduction
of royalties and production costs. This appears to be the normal rule of
thumb for inter-State agreements creating joint development zones. For
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example, in the Bahrain-Saudi Arabia joint development zone
(Figure 2.1), while Saudi Arabia retains the right to develop the oil
resources of the joint area as it chooses, half of the net resource
derived therefrom goes to Bahrain (Bahrain-Saudi Arabia, 1958).
Similarly, the Abu Dhabi-Qatar agreement provides that whereas the
boundary passes through the location of a well in the Al-Bunduq Field
(Point B), and whereas this field is to be developed by Abu Dhabi,
Qatar nonetheless retains a right to an equal share of royalties and
profits therefrom (Abu Dhabi—Qatar, 1969).

If we move to other parts of the globe, both the France-Spain
delimitation agreement of 1974 (Figure 2.4) and the Japan-Korea
agreement (Figure 2.5) provide for variations on the same theme.

AUSTRALIA-INDONESIA ZONE OF CO-OPERATION

The last example, mentioned earlier, is the Zone of Co-operation
created by the Australia-Indonesia Treaty of 11 December 1989 (for
figure, see Chapter 5, Figure 5.2). Its genesis may be said to date back
to the 1971 and 1972 boundary agreements between the two countries
which stipulated that each would seek to reach agreement on the
manner in which the joint deposits would be most effectively exploited
and equitably shared. The Parties have been unable to agree on a
continental shelf boundary in the Timor Gap, and this has given added
impetus to the need to arrive at practical arrangements for oil and gas
development in the disputed area.

The Zone of Co-operation covers some 61,000km? and is divided
into three areas: Area A is the zone of joint development, whilst Areas
B and C are under the sole Jurlsdlctlon of Australia and Indonesia,
respectively. Each country retains an interest in the other's area of sole
jurisdiction to the extent of 10% of the gross tax revenues atising from
petroleum production in that area. But it is in Area A that the benefits
of production are to be shared equally and it is also there that the most
exploitable reserves are thought to be.

The Treaty creates a Joint Authority, but with powers that are more
limited than those of the Joint Authority provided for in the Malaysia-
Thailand agreement. Its functions are essentially administrative and it
operates subject to a Petroleum Mining Code, annexed to the Treaty.
Decision-making power is retained by a Ministerial Council. Although
the Joint Authority is granted the power to enter into contracts, the
actual form of contract - a model production sharing agreement - is
annexed to the Treaty; variations to the model can only be made with
the approval of the Ministerial Council (Article 6(1)(c)); and the
conclusion and termination of production sharing contracts also
requires Ministerial Council approval (Article 6(1)(d) and (e)).
Further, it is the Ministerial Council which approves the distribution of
production revenue between the States, approves the Joint Authority's
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budget and establishes its regulations. Contractors must submit tax
returns in both countries and receive a 50% rebate in each. The tax
legislation of each country otherwise operates normally.

-

Attempts at Codification of the Law

Turning to the state of the law, there are two issues that warrant
discussion:

1 what attempts have been made on the international plane to codify a
series of legal principles covering shared oil and gas resources?

2 to what extent does the State practice discussed in this chapter reflect
an emerging duty on States to co-ordinate and co-operate in the joint
development or unitisation of shared oil and gas resources?

As already stressed, the natural starting point of the legal analysis is
the law of capture which means that, ordinarily speaking, oil and gas
resources found within a State's territory may be produced by that
State without restriction, even if they straddle an international
boundary.

That being said, it is significant that in the very first continental
shelf delimitation case submitted to the ICJ in 1969 (the North Sea
Continental Shelf Cases), the Court drew attention to the unity of
deposits lying on both sides of the boundary line as one of the relevant
factors that the parties should take into account in delimiting the

*'continental shelf between them.

In his separate opinion in the case, the American judge, Judge
Jessup, delivered a strong plea for increased international co-operation
in the development of shared mineral resources. Nonetheless, he was
the first to admit that concepts such as the doctrine of co-relative rights
(so prevalent in domestic US practice) and the mandatory unitisation of
petroleum reservoirs do not rise to the level of emerging rules of
international law.

On 13 December 1973, the UN General Assembly adopted
Resolution 3129 on 'Co-operation in the field of the environment
concerning natural resources shared by two or more States'. The
Resolution contained little in the way of positive obligations, but it did
draw attention to the need to establish 'adequate international standards
for the conservation and harmonious exploration of natural resources
common to two or more States'. It also provided that co-operation
between couniries 'must be developed on the basis of a system of
information and prior consultation' (UNGA 1973).

This is not the place to go into the thorny question whether General
Assembly resolutions are binding under international law. However, at
the least Resolution 3129 reflected a growing awareness amongst States
of the importance of the issue. As such, it represented a tentative first
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step towards articulating a series of principles governing the
exploitation of natural resources shared by two or more neighbouring
States.

On 12 December. 1974, the General Assembly adopted the Charter
of Economic Rights and Duties of States by a vote of 120 for, six
against and ten abstentions (Resolution 3281). Article 3 of the Charter
echoed some of the themes introduced by Resolution 3129, providing
that:

In the exploitation of natural resources shared by two or more
countries, each State must co-operate on the basis of a system of
information and prior consultations in order to achieve optimum use
of such resources without causing damage to the legitimate interests
of others (UNGA 1974).

Furthermore, Article 30 of the Charter sounded an environmental
theme by providing that,

All States have the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of
other States (UNGA 1974).

A definition of what constitutes 'optimum use' is not easy to agree.
Indeed, in one case we handled, each side was effectively trying to
define what 'optimum use' was in the context of oil and gas
production. The question revolved around the meaning of a contractual
term c8ling for the production of petroleum from a reservoir such as
could be 'economically extracted' over the term of the concession - a
kind of 'optimum use' formula. Several eminent econor.ists testified
that as long as the revenue achieved from production exceeded the cost
of production by even as little as one cent per barrel, it was
'economical' to continue production. One can imagine how the host
State reacted to this argument, which suggests that the contract in
question required maximum production of the host State's most
valuable, non-renewable resource at a margin of one cent (or even
US$1) per barrel. The point is that 'optimum production’ and
'optimum use' are concepts that are not always easily tailored to the
different interests of oil companies and producing States.

Following the actions of the UN General Assembly in the early
1970s, the task of formulating more detailed principles fell to the UN
Environmental Program. In 1978 it issued a series of Draft Principles
which included the following ‘elements:

1 States were encouraged to co-operate in the field of the environment
concerning shared natural resources in a manner that was consistent
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with the concept of the 'equitable utilisation' of those resources — a
term that was not precisely defined.

2 States were also encouraged to endeavour to conclude agreements
amongst themselves to regulate the utilisation of shared natural
resources and to consider establishing joint commissions for
consultations on environmental problems relating to their use.

3 Principle 3 stated:

'States have in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to
exploit their own resources pursuant to their own environmental
policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of
other States or of areas beyond the limits of national jurisdiction.'
In this context, the draft principles stated that:

'... it is necessary for each State to avoid to the maximum extent
possible and to reduce to the minimum extent possible the adverse
environmental effect beyond its jurisdiction of the utilisation of a
shared natural resources...' (UNEP 1978).

4 States were also encouraged to make environmental assessments
(impact statements) prior to engaging in any activity which might
entail environmental risks, and to exchange information with their
neighbours on environmental issues. _

5 Finally, States were warned that they would be liable in accordance
with applicable international law for environmental damage resulting
from violations of their international obligations caused to areas
beyond their jurisdiction.

As might be expected, one of the main controversies surrounding the
Draft Principles was whether they created, or purported to express,
binding obligations under international law. The Explanatory Note to
the draft tried to allay concerns that new law was being created by
stating that the draft had been drawn up simply for the 'guidance' of
States, and that the principles were aimed at 'encouraging' States
sharing a natural resource to co-operate on environmental issues. The
Explanatory Note went on to say that the language used in the draft
was not intended to prejudice whether, or to what extent, the conduct
envisaged by the principles was already prescribed by existing rules of
general international law. As such, the draft principles should probably
only be viewed as recommendations which do not create any new rules
of international law, nor necessarily even express existing rules.

It was also in 1982 that the United Nations Convention on the Law
of the Sea was finalised. While it deals with a broad range of maritime
issues, some of its provisions deserve brief mention here in so far as
they relate to the exploitation of offshore natural resources. The main
issue to which attention should be drawn concerns the different
treatment given in the Convention to the exploration and exploitation
- of 'continental shelf resources' - ie, mineral resources found in the
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shelf itself - compared to the exploration and exploitation of Exclusive
Economic Zone resources - ie, fish. With respect to the continental
shelf, the Convention provides that the coastal State exercises
sovereign rights for the purpose of exploring the shelf and exploiting
its natural resources. These rights are exclusive in the sense that if the
coastal State does not exercise them, no one else may do so without
that State's express consent. No limitations are placed on the State's
ability to exploit such resources in terms of the quantity extracted or
the method of extraction.

The provisions relating to the Exclusive Economic Zone are quite
different. While the coastal State has the sovereign right to exploit
these resources, it has a cbg;esponding duty to conserve and manage
the resources as well. In particular, the coastal State is charged with
controlling over-exploitation and promoting 'optimum utilisation' of
the resource. No such obligation arises from the provisions of the
Convention governing mineral resources.

Conclusions

While international law thus remains relatively undeveloped with
respect to the exploitation of shared oil and gas resources, it is possible
to perceive an emerging trend amongst States to deal with these issues
on a bilateral level. In view of these developments, a fairly strong
argument can now be made that there is a customary duty placed on
States at least to consult with neighbouring States over the exploitation
of jointly shared oil and gas reserves and perhaps to notify such States
of new developments, even if a full-fledged duty to unitise and jointly
develop such resources does not yet exist.
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The law of the seqa e
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o Nati ‘Because of the close geographical proximity of many States, their maritime
lations Convention on the Law of the Sea (New York

ones often overlap to a greater or lesser extent. There is therefore a need for

boundaries between such zones in order to avoid disputes and uncertainties over

the right to exercise sovereignty, sovereign rights or jurisdiction and to exploit

esources. When the only maritime zone was the territorial sea, in most cases

of no more than three miles in breadth, the need for boundaries was limited

and mainly confined to States adjacent to one another along the same stretch of
coast. However, the tremendous extension of coastal State jurisdiction since

1945, expecially over the continental shelf and EEZ, has substantially increased
the need for maritime boundaries, not only for more exiensive boundaries sea-

wards between adjacent States but also between States situated opposite one
another.

The drawing of boundaries is essentially a task for the two (or sometimes
“three) States involved, and many bilateral treaties establishing maritime bound-
aries have been concluded which are examined later in this chapter. First, how-
gver, we look at the attempts to develop general rules and principles to guide
States in the drawing of boundaries which have been made in both the 1958
Geneva Conventions and the 1982 Law of the Sea Convention. This has neces-
. sarily been a difficult task given the great diversity of coastal geography. In
addition to the Conventions, customary law on this matter has been extensively
developed through decisions of the International Court of Justice and various
arbitral tribunals. There has been much more international litigation in this area
of the Law of the Seca than any other — and indeed it has arguably been the most
fertile area in the whole of international law for judicial dispute settlement in
recent years.

In theory, each maritime zone demands a separate delimitation, yielding bound-
aries for the temitorial sea, the EEZ or exclusive fisheries zone (in which the
contiguous zone is commonty subsumed) and the continental shelf. In practice,
there is an increasing tendency to parcel these delimitations together, both in
judicial settlements and in bilateral agreements, by laying down a single maritime

United Nations), 1992.

ll‘wﬁmhn_\cc\.tawmazﬁuno:&.
. . . hmwis.«.mngg j i
Exclusive Fishery Zone (New York, United meoMManWm_wcm Feonemic Zone and i
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boundary S:rn.uﬁ distinguishing between the different zones. Nonethel .
m::o:m.r there isa growing tendency for the principles on the mazﬂxmaw o
the various maritime zones to come together, it is convenient to id hen
separately, and we do so here. onsier the
At the o:ﬁ.ﬁ it should be emphasised that the principles of delimitati "
have been laid down in the Conventions and by courts and arbitral AMM%\E@
:mﬁ been formulated at a high level of generality. For this reason it is extr .
a_.mmo:: to offer any precise account of the principles of delimitation, nBo._w
might be wv.ﬁ:mn_ in future to unresolved boundaries. Quite apart from ﬁwwdmw ;
m.a mm:nwm:@ and vagueness of the principles, each delimitation involwv Q,,
situation which has its own unique characteristics which will have to be HMM E
into account. Previous practice and decisions will at best point to the kind .
wmnﬂoam. to be considered and approach to be adopted, but will not i
deduction of a precise boundary line which must be mmz&:mrnm pemmt

Territorial sea boundaries

In the case of territorial sea delimitations between o i i v
m.SSm wwm:..m each other) the normal practice has been %ﬁ%m“m Hwﬂwm%m“v %ﬁ .
line, m@:&ﬁﬁﬁ from the nearest points of the opposing States’ shores mM M:
vozumm_..w. This was done, for example, in the 1932 Danish-Swedish Uaomﬁmm.o
concerning the Sound, for a [arge part of the boundary between the two mSﬁ:
Sometimes m.nmﬁm have employed instead the centre line of the main deep-w: ﬂm
channel passing between their shores: an instance of this is the 1928 A emon
_um?ag, Great Britain and the Sultan of Johore concerning the usrcnom.mnmwﬂmu
w_..woﬁ_nn in delimiting the territorial seas of adjacent States has bee: __.
consistent. Considerable use has been made of the equidistance principl _M_H e
mga Eo&mm.. line outwards from the boundary on the shore: the _vmqm Oﬁow. %i
Panama delimitation agreement is one of many examples. wE other namhwﬁ h e
ﬁmm. wwm: used. Thus the Permanent Court of Arbitration, in its award j Mwa«
MMM@Q&W“MQ case E&W@.@v favoured a line drawn vweo:&ocu_ma to the m«uﬁ.w_p &_.n
ection of the coast. While that case turned in part upon us ‘cular
in mm<m:ﬁn=.5-omn§‘< practice, made 355%» by M u.mm% MWWM%QMHMMMW ;
the Zogmm._mb-mém&mw boundary, the perpendicular line is still ogmmmoum:m
referred to in delimitations, such as the 1958 Poland-USSR delimitation mmmnmv.
M.Q; and Hwn.G.qN wnmm_._l.CEmcmw Agreement on the Chuy River Barik and the
ateral Sea H.LE:. In addition, some maritime boundaries between adjacent States -
follow the line of latitude passing through the point where the Fma bound s
meets the sea. This method was used, for example, in the 1975 delimit o
agreement between Ecuador and Colombia. . et

! See the (UK) Straits Settleme i
Se | nt and Johore Ferritorial Wat
This is, strictly, a colonial rather than an international mm:nwxw.mnm“m_‘mmﬁﬁ_a Act 1928
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offshore islands or the general configuratio

" petween India and Sri Lanka on the Boun
. Two Countries, for instance, a modified m:
* of “historical’ factors. Indeed, it is the common practice at present to set bounda-

- simplicity, and such determinations almost inevitab
from the exact median line or other criterion. The particularity of the circum-

Delimitation of maritime boundaries

In all cases it is possible that special circumstances, such as the presence of
n of the coast, or claims o water areas
based upon an historic title, will demand the adoption of some other bound-

ary line by agreement between the States concerned. In the 1974 Agreement
dary in Historic Waters between the

edian line was used, to take account

for the sake of certainty and

ries by reference to geographical co-ordinates
ly demand some departure

stances of each case make generalisation upon these delimitations difficult, and
since they are motivated primarily by expediency and a spirit of compromise
it is probably wrong in any event to attempt to infer any rules of international
law from them. Indeed, in the Guinea/Guinea-Bissau case (1985) the tribunal
decided that all delimitations had to be measured against the single goal of pro-
ducing an equitable solution in the circumstances of each case. Many examples
of recent agreements have been collected and analysed in the series Limits in the
Seas, published by the Geographer of the US Department of State and in the
three-volume work edited by Charney and Alexander referred to in ‘Further

reading’.

The conventional Tules concerning defimitation are consistent with the patiern
of State practice described above. Article 12 of the 1958 Termitorial Sea Conven-
tion and article 15 of the Law of the Sea Convention, which deal with the

matter, are in substance identical. The latter reads:

Where the coasts of two States are opposite or adjacent to each other, neither of
the two States is entitled, failing agreement between them to the contrary, to
extend its territorial sea beyond the median line every point of which is equidistant
from the nearest points on the baselines from which the breadih of the territorial
seas of cach of the two States is measured. The above provision does not apply,
however, where it is necessary by reason of historic title or other special circum-
stances to delimit the territorial seas of the two States in a way which is at variance

therewith.

In the Dubai/Sharjah Border Arbitration (1981) part of the task of the tribunal
was to draw a territorial sea boundary between two parts of the United Arab
Emirates adjacent to each other along ‘what was essentially a straight coast. The
tribunal, applying customary international law, drew a ‘lateral equidistance line
from the coastal terminus which divides the two territorial seas according to the
principles laid down in’ article 12 of the Territorial Sea Convention and the draft
of what became article 15 of the Law of the Sea Convention, and it regarded this
line as “in all respects equitable’? The tribunal would seem thereby to have equated

the customary and the conventional rules. f

* 91 ILR 543 at 663.
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The law of the sea
Continental shelf and EEZ boundaries
Continental shelf

Early practice

Early delimitations of the continental shelf evidenced the application of no clear
principles. The first ever agreed delimitation, in 1942 between the then British

colony of Trinidad and Venezuela in the Guif of Paria, for example, was said to
have secured an ‘equitable division® between the two territories concerned. Sim-
ilarly, the Truman Proclamation in 1945 referred to the application of ‘equitable
principles’ in determining boundaries.

1958 Convention

In the 1950s more specific principles emerged. Arguments for the adoption of

the equidistance principle were pressed strongly in the ILC during this period.
That solution had the advantages of simplicity and certainty. Tt was, however,
evident from the outset that infexible application of the equidistance principle
was undesirable. For example, since islands could generate their own continental
shelves, a single small offshore island could create massive distortions in the
line of equidistance that would be produced by considering enly the coast of the
mainland. Again, the configuration of the mainland coast itself might render
equidistance an inequitable principle. This was the source of the dispute litigated
in the North Sea Continental Shelf cases (1969): under the equidistance principle
the concavity of the coastline of the Federal Republic of Germany and the
adjacent States, Denmark and the Netherlands, resulted in Germany being allotted
an exceptionally small part of the Norih Sea shelf. There may be other special
circumstances which would justify divergences from the equidistance principle.
For these reasons the principle was from the first coupled with a reservation
allowing such special circumstances to be accommodated. Thus the 1958 Con-
tinental Shelf Convention provided that the boundary of the continental shelf
should be determined by apreement between the States concerned. However:

In the absence of agreement, and unless another boundary line is justified by
special circumstances, the boundary shall be determined by application of the
principle of equidistance. (CSC, art. 6(2); of. art. 6(I))

Thus, States shall first seek to agree on a bovndary. If they are unable to do so,
the boundary will be a line equidistant from the baselines of the partics (the median
ling), unless another line is justified by special circumstances.

Custom

Article 6 of the Continental Shelf Convention represents a rule of treaty law
only, applying ‘equidistance plus special circumstances’ in the absence of agree-
ment — and most continental shelf boundaries have been settled by agreement,

as is explained below — in relations between States Parties to the Convention,
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: Thus the provision was not applicable in the North Sea Continental Shelf cases

because Germany had not ratified the Convention. Prior to the entry into force
of the Law of the Sea Convention, in situations where one or more of the m.ﬁmﬁam
concemned was not a party to the Continental Shelf Oozﬁ:@ﬁ customary inter-
national law applied. Such law has been developed by decisions om.m.ﬁ Inter-
national Court of Justice®* and a number of arbitral tribunals* F doing so the
International Court and tribunals have not adopted the 8=.<m=no=m_ mEuBuo:
to ascertaining rules of customary international law, which is .8 examine State
practice and see whether there is the necessary aama.m of uniformity coupled
with opinio iuris (cf. p. 7 above). Instead they H..,a wﬁﬁ_x aaonRm i:& cus-
tomary law is. We are therefore here dealing with s&.& is essentially ..Eamm-
made law. In stating what customary law is, the International Court and tribunals
have been faced with the almost impossible task of trying to on.E.FE :.:@m of
sufficient generality to be applicable to a wide variety of geographical circum-
stances, while at the same time being of sufficient precision to allow the @o::m-
ary to be reasonably easily determined in the particular case.’ .Ha has to be said
that the Court and tribunals have not been very successful in this task. The rules
of customary law they have enunciated are, as will be seen, very general and
imprecise, while it has often been difficult to see how :.5 boundary they have
determined in the particular case follows from the principles of customary law
stated in the case.

In the first case in which it had to deal with customary law, the North Sea
Continental Shelf cases, the Court, after observing that there was no single method

* In the following cases: North Sea Continental Shelf cases (1969); Continental Shelf
(Tunisia/Libya) n%mm (1982); Continental Shelf (Libya/Malta) case (1985); and Case
concerning Maritime Delimitation in the Area betwaen Greenland and Jan Mayen (Den-
mark v. Norway) (1993), which concerned the boundary between the nouzznﬂm__ mwﬁ_a.nm
and 200-mile fishing zones of the Danish island of Greenland and the Norwegian ﬁm:@
of Jan Mayen. In the degean Sea Continental Shelf case (1978) the Oomn.mo__u_na that it
Jacked jurisdiction. The Gulf of Maine case (1984) also concerned delimitation of the
continental shelf, as part of the delimitation of a single maritime boundary between both
the continental shelves and the 200-mile fishing and economic zones of Ouzma.m and mrn
USA in the Gulf of Maine. For reasons which will become apparent later, cases .E<o_<_=m
delimitation of a single maritime boundary are not directly relevant to delimitation of the

i I shelf only. )
ow:.wwwnﬁmmmw cases mwo the Anglo-French Continental Shelf case (1 w..i..ﬁ and the Dubai/
Sharjah Border Arbirration (1981). The Guinea/Guinea Bissau Maritime Boundary ommM
(1985} and the Case concerning the Delimitation of 354.:..&.& .\Awmﬁ. between Canada &m
the French Republic (1992) both concerned a single maritime boundary between the
continental shelves and the 200-mile fishing zones/EEZs of _.rm States concerned, and
therefore like the Gulf of Maine case are not directly ﬁoﬂ.mﬁaﬁ in the present context.

* But cf. the Gulf of Maine case, where the International Court :.5.&0 a distinction
between principles of delimitation and practical Emﬁro%. for determining a vo::nmqm
According to the Court, only the former could be the subject of customary internationa
law, See [1984] ICJ Rep. 246, at 290. This distinction has not been pursued by either the
Court or tribunals in later cases.
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&, delimitation the use of which was compulsory, stated that under custom
international law: o

%:Bnmmom is to be effected by agreement in accordance with equitable principles,
and taking account of 21l the relevant circumstances, in such a way as to leave umu
a.cos as possible to each Party all those parts of the continental shelf that con-
stifute a natural prolengation of its land territory into and under the sea without
encroachment on the natural prolongation of the land territory of the oﬁrwﬁm

This was mnnon&-.nm_.w achieved, following the Court’s judgment in the case.
through the negotiation of a series of treaties between the littoral States no:u

n.ﬂ.:m@ the Court rmi.sm been asked only to indicate the principles of delimita-
tion and not to determine the actual boundary, in such a way as to give Germany -

mmmnmonm:maoﬁ.%m%n_w%m::s\o&mrmﬁ a:;.ownaﬂ:am—.mmozammmoz
employing only the equidistance principle. :

The International Court’s dictum in the North Sea Continental Shelf cases
Fmﬁ under customary international law delimitation is to be effected by agreement
mn accordance with equitable principles and taking account of ail the relevant
Q.Hn_.__dmnmnnnm has been reiterated in all subsequent cases. Since the Tunisia/
Libya case the Court has stressed, in addition, that the goal of the delimitation
process is an equitable result, although this does not mean a judgment ex aegquo
et bono.

}_Eocm: the delimitation rule in article 6 of the Continental Shelf Con-
vention and the customary rules are rather differently formulated, and although
Em. Court in the North Sea Continental Shelf cases stressed that the rule in
article 6 had not passed into customary law, there has been a tendency to see
them as leading to much the same effect. Thus, the arbitral tribunal in the Anglo-
French Continental Shelf case in 1977, dealing with delimitation of the Western
Approaches between France and the United Kingdom (both parties to the 1958
Goﬁ,&:mo:v, stated that the equidistance—special circumstances rule of article §
which the tribunal saw as a single rule rather than (as suggested above) two E_mm
(the main rule and an exception to it), ‘in effect gives particular expression to a
general norm that, failing agreement, the boundary between States abutting on
the same continental shelf is to be determined on equitable principles’.” In the
Greenland/Jan Mayen case the International Court went further and added:

_.m the equidistance-special circumstances rule of the 1958 Convention is, in the
wmz.ﬁ of this 1977 Decision, to be regarded as expressing a general norm wma& on
w@ESEa principles, it must be difficult to find any material difference — at any rate
in regard to delimitation between opposite coasts — between the effect of Article 6
and the effect of the customary rule which also requires a delimitation based on
equitable principles.?

5 [1969] ICJ Rep. 3, at 54.
7 18 ILM 398 (1979), at 421,
¥ [1993] ICJ Rep. 38, at 58.
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* The Court thus appears to have equated article 6 with the customary interna-

tional law rules on continental shelf delimitation, at least as far as opposite

~ coasts are concerned. In doing so, it appears to have gone further than the Anglo-

French Continental Sheif case where the tribunal noted that ‘under arficle 6 the

" equidistance principle ultimately possesses an obligaiory force which it does not

have in the same measure under the rules of customary law’ and that ‘the rules
of customary law are a relevant and even essential means for both interpreting
and completing the provisions of article 6°°

Although courts and tribunals have been reluctant to enumerate principles of
delimitation under customary law, a pumber of such principles do seem to have
emerged through consistent utilisation in a number of cases. First, in the case
of delimitations between opposite (as opposed to adjacent) coasts, there is an
increasing tendency for courts and tribunals, even when applying customary
law, to begin the delimitation process by drawing an equidistance line as a
provisional boundary and then considering whether it requires modification in
the light of the televant circumstances in order to achieve an equitable solution.
This was done, for example, in the Libya/Malta® and Greenland/Jan Mayen"
cases. Secondly, a court or tribunal will not choose as a boundary a line that
encroaches on or cuts off areas that more naturally belong to one party than the
other. This, perhaps somewhat question-begging, principle was applied in the
North Sea Continental Shelf'® and Tunisia/Libya" cases. Thirdly, courts and
tribunals have emphasised that in carrying out a boundary delimitation, they are
notengaged in an exercise in distributive justice and dividing the delimitation area
inte just and equitable shares." Finally, a court or tribunal may limit the area
in which the boundary is drawn because of the presence of continental shelves
claimed by third States: this happened, for example, in the Libya/Malta case.

As we have seen, article 6 of the Continenta! Shelf Convention requires
consideration of any ‘special circumstances’ which might justify a departure from
the median line when drawing a continental shelf boundary, whereas customary
international law requires ‘relevant circumstances’ to be taken into account.
*Special circumstances’ have traditionally been regarded as being fairly narrow
in scope: for example, the principal drafters of article 6, the International Law
Commission, considered ‘special circumstances’ as embracing (and apparently
being limited to) exceptional configurations of the coast, and the presence of
islands and navigable channels.”® ‘Relevant circumstances’, on the other hand,
have been regarded as being much wider in scope: indeed, in the North Sea

® Op. cit. in footnote 7, pp. 421 and 422.

© [1985] ICJ Rep. 13, at 47 et seq.

" Op. cit. in footnote §, pp. 61-2.

2 Op. cit. in footnote 6, p. 47.

3 [1982] ICJ Rep. 18, at 61-2, i )
¥ See, for example, the Greenland/Jan Mayen case, op. cit. in footnote 8, pp. 667
where the International Court guotes from its previous case law.

15 See ILC Yearbook, 1956, Vel. II, p. 300.
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Continental Shelf cases the International Court suggested that there was no limit
to the kind of omnocﬁmgomm that might be taken into account in effecting an
equitable delimitation.'® Subsequent cases, however, have tended to narrow such
circumstances to those that are relevant to the continental shelf and are primarily
geographical in character. In the Greenland/Jan Mayen case the International
Court, having (as we have already seen) effectively equated article 6 of the
1958 Convention with customary law, went on to point out that although special

circumstances and relevant circumstances were different in origin and in name,

there was a tendency to assimilate the two because ‘they both are intended to
enable the achievement of an equitable result’, especially in the case of opposite
coasts."” As regards the question of how particular relevant or special circom-
stances are to be weighted, it seems, especially from the Libya/Malta and Green-
land/Jan Mayen" cases, that a court has a broad discretion to determine the
relative weight of any particular circumstances, subject only to the need for
some consistency with previous cases.

In fact a number of relevant or special circumstances can be identified with
some confidence as there has been a degree of consistency in the case law. One
relevant circumstance is the configuration of the coast. One example, the con-
cavity of the German coast in the North Sea Continental Shelf cases, has already
been mentioned. A second example is in the T unisia/Libya case, where the Court
noted that the marked change in the direction of the Tunisian coastline to the
west of the terminus of the land frontier medified the situation of iateral adja-
cency of the parties.' A second relevant circumstance is the presence of islands.
Small islands are usually given less than full effect: where a court is minded to
utilise an equidistance line as the boundary it will be modified so that the hound-
ary is not equidistant between the island and the opposite coast. An example is
the Anglo-French Continental Skelf case, where the tribunal gave the Scilly Isles
*half effect’, i.e., the boundary line was the line which bisected (i.e. was halfway
between) an equidistance line between the mainland coasts of the United King-
dom and France (i.e., ignoring the Scilly Isles completely) and an equidistance
Iine between the Scilly Isles and France. (In drawing both these lines the French
island of Ushant was given full effect because of its size and proximity to the
French mainland.?®) Other examples are the T unisia/Libya cese, where the Tuni-
sian Kerkennah islands were given half effect,”! and the Dubai/Sharjah case,
where the island of Abu Musa (belonging to Sharjah) was given no continental
shelf beyond its twetve-mile territorial sea in order to achieve an equitable

solution.” On the other hand, where even relatively small islands lie 2 long way

' Op. cit. in footnote 6, p. 50,

7 QOp. cit. in footnote 8, p. 62.

*® Op. cit. in footnote 10, p. 39 and footuote 8, pp. 63—4.
® Op. cit. in footnote 13, p. 62-3.

* Op. cit. in footnote 7, pp. 454—6,

# Op. cit. in footnote 13, pp. 63—4 and 89-90,

2 Op. cit. in footnote 2, p. 677.
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from their metropolitan territory or constitute a single State, they will in princi-
ple be given full effect. This is illustrated by the meain:m\\a: _S&an nwﬂ_ M‘M
respect of Jan Mayen) and the h&g\g&ﬁ case (in Hw%mmﬁ of Malta). :
islands lie on the ‘wrong’ side of a line which a court is minded to owocwm ﬂmm.
boundary, they may be given their own small w:o_wswm.ow noEEo:S. ﬁm %_
without the provisional boundary ling being modified. %Emuwzmm done wi ! QM
Channel Islands in the Anglo-French Continental mm_mex case, Erw.mm the wm wan_
were each given a twelve-mile wide enclave of no:j:oi& shelf, S_E. the ro:n .ﬂ
ary in this area otherwise being a line moi:mﬁro middle of the English Channe:
idi coasts of England and France.
QQ%NM%M Mw%“%nmm in the _Q_mm\%w of the relevant oommﬁ.:nmm are a relevant
circumstance, especially (perhaps only) in the case of opposite coasts. E:aﬂw MN
equidistance line is drawn as the provisional _uomua.mq between two oommﬁ in
of markedly different lengths, there will be a considerable m.nmnom of a_%w_._dm
between the ratio of the coastlines to each other and the B.g of the areas M
continental shelf attaching provisionally to n.moc wm&. This _.m.ﬁ_uoamE :M ¢
inequitable. In such cases, therefore, a court will m&:ﬂ.&o provisional boundary
line so that there is a reasonable degree of Eowo&cza_@, or at _.amwﬁ :Mﬁ %xnmmm%
ive disproportionality, between the length of each um& 8 oowmaam Ew e m%m
of continental shelf attaching to it. Thus, for mxmBEm,. in the Libya/Malta ommm_.
fact that the ratio of the length of the Libyan ocmm:_ﬂ.ﬁ 8. the Maltese oo”&.ﬂ Em_
was eight to one was a reason for adjusting a Bm&mﬁ.ﬂ line as the Eosmwozwx
boundary closer to Malta.* A similar exercise was om:”_aa. out in the mewn n%
Jan Mayen case® In the Tunisia/Libya® case the principle of proportiona EM.
was used in a somewhat different way, in order 6 confirm .E.n m@EEEmnamm 0
the court’s proposed solution, rather than n.v modify an nn_E.&mSuno wzm. N
Fourthly, the prior conduct of the parties, such as having agree w, prov y
sional boundary line, may be a relevant circumstance. Thus, in the .::Eam
Libya case the Court regarded a line extending seawards from .:5 auﬂm:m o=
the land boundary which neither party had crossed when granting offs Mnmwo :
and gas concessions as a highly relevant omﬂoE:mSnow and used it as ﬂm R.
segment of the boundary line.” The relevance of prior n%u&;oﬁ Emwmrm mor_.wn
cognised in the Libya/Malta® and Greenland/Jan .%n&ﬁ: cases, altl ocmm )
neither case did the Court find that there was sufficient concordance of conduc
for it to be relevant. Fifthly, security considerations may be a :u”_oﬁaﬁ .WEE,M
stance. They were recognised in wnﬂ_oﬁm as relevant in the Libya/Malta an

3 it i . 4445, . .

# M,.w M”“ H MMHMW Nm_qu. 43-6, 49--50, but note the fimitation of using proportional-
ity expressed at pp. 45-6.

3 Op. cit, in footnote 8, pp. 65-70.

% Op. cit. in footnote 13, p. 75.

? Ibid., pp. 71 and 80-6.

2 Op. cit. in footnote 10, pp. 28-9.

# QOp. cit. in footnote 8, pp. 75-7.

189



Memorandum of Suriname
Annex 38

The law of the sea

Greenland/Jan Mayen cases;™ but in practice they did not affect the course of
the boundary line, .

In the North Sea Continental Shelf cases the International Court placed great
emphasis on the concept of the natvral prolongation of land territory as a factor
in continental shelf boundary delimitation.’* Thus, geological and geomorpho-
logical features, such as a deep trench amounting to a discontinuity in the sea
bed, would constitute relevant circumstances. However, in later cases courts
and tribunals have severely downgraded such circumstances. In the Libya/Malta
case the International Court, after noting that the EEZ gave the same rights over

the sea bed and its subsoil as the continental shelf and that the EEZ Was now ..
incontestably part of customary law, concluded that under customary law the

minimum breadth of the continental shelf must be 200 miles. In other words title
to the continental shelf is now based on a distance criterion.?2 The consequence-
of this must be that geclogical and geomorphological factors are all but irrel-
evant, at least in the case of States opposite each other and less than 400 miles
apart. They could be relevant where opposite States are more than 400 miles
apart.”® They could possibly also be relevant in the case of adjacent States,
although in the Tunisia/Libya case® arguments based on geomorphology were
effectively ignored by the International Court. Courts and tribunals have also
been consistent in holding a variety of other factors to be irrelevant. These include
socio-economic factors, such as disparitics in the wealth and size of population
of each party; differences in the area of land territory belonging to each party;
and normally the natural resources and ecology of the delimitation area.?

Although the principles and circumstances relevant to continental shelf .

delimitation can now be identified with some confidence from the case law, the
fact that courts and tribunals have a wide discretion as to which of these criteria
are selected and how they are weighted means that in any particular case it is
very difficult to predict what line will be chosen as the boundary by the court or
tribunal concerned. It is largely this that has led a number of writers, and perhaps
also even one or two judges of the International Court, to deny that courts and
tribunals are applying rules of law when they engage in boundary delimitation:
instead, it is suggested, they are in effect making a judgment ex aequo et bono.
There is certainly some force in such arguments. The more cynical might observe

* Op. cit. in footnote 190, p. 42 and footnote 8, pp. 74-5, respectively.

3! Op. cit. in footnote 6, pp. 51 and 53,

2 Op. cit. in footnote 10, pp. 33-5.

* However, it should be noted that in the Canada/France case the tribunal held that
it had no competence to delimit the continental shelf beyond 200 miles because of the
interests of the international community, in particular the International Sea Bed Authority
and the Commission on the Limits of the Continental Shelf, in the question of the
seaward limit of the shelf beyond 200 miles: 31 ZLM 1145 (1992), at 1172.

** Op. cit. in footnote 13, pp. 41-58.

5 See, for example, the Tunisia/Libya case, op. cit. in footnote 13, pp. 77-8; the Libya/
Malta case, op. cit. in footoote 10, pp. 40-1; and the Greenland/jan Mayen case, op. cit.
in footnote 8, pp. 73—4.
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that in most cases the boundary line chosen by the court or tribunal more or less
represents a splitting of the difference between what each party has claimed
should be the boundary.

The Law of the Sea Convention

UNCLOS III had great difficulty in finding acceptable provisions concerning the
delimitation of the continental shelf and EEZ. Participants at the Conference
divided into two broad camps, those who favoured equidistance (with an excep-
tion for special circumstances) as the primary principle of delimitation and those
who wanted the emphasis placed on equitable principles, with ne mention being
made of equidistance. Negotiations on the matter were very protracted, and the
resulting conipromise is not very meaningful, article 83(1) of the Convention
providing simply:

The delimitation of the continental shelf between States with opposite or adjacent
coasts shall be effected by agreement on the basis of intermational law, as referred
to in Article 38 of the Statute of the Intemnational Court of Justice, in order fo
achieve an equitable solution.

As can be seen, the article contains no specific reference to either equidistance
or equitabie principles. Strictly speaking, it deals only with delimitation by agree-
ment. The phrase ‘effected by agreement’ is the same as that used in the North
Sea Continental Shelf cases, in the passage quoted on p. 186. Of this phrase the
International Court said in that case that it implied an obligation to enter into
meaningful negotiations in good faith.* In seeking fo negotiate an agreement the
parties to a continental shelf delimitation are enjoined by article mwQ.v to mvm@
any rule of international law that may be binding upon them (which in practice
is likely to be limited to customary rules®), although they probably 8:5.5 free
to agree to disregard any such rule, in order to reach an ‘equitable solution’. It
would, of course, be very odd if they succeeded in agreeing on a solution which
they did not consider to be equitable. Taken literally, article 83(1) does not itself
contain any provisions on delimitation where the parties are unable to reach
agreement, let alone indicate to any competent tribunal any principles or methods
to be used to seftle the dispute. Article 83 does go on, however, in paragraph 2
to say something about procedures if the parties are unable to agree. It Eoﬁn._mm
that if agreement on the boundary is not possible ‘within a reasonable period
of time’, the matter is fo be referred to the dispute settlement procedure set out
in Part XV of the Convention, unless there is a special treaty in force between
the States concerned which covers the matter, in which case the dispute is to

3 Qp. cit. in footnote 6, p. 47. . ,

37 Even if both States were parties to the Continental Shelf Convention, article 6 of the
Convention would not be applicable. This is because article 311(1) of the r.ms of the Sea
Convention provides that that Convention prevails over the 1958 Conventions. See fur-
ther chapter one, p. 24.
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be resolved according to the provisions of such treaty (art. 83(4)). It should be
noted that States may choose to except boundary delimitation from the Con-
vention’s provisions on compulsory dispute settlement, apart from compulsory
condiliation. !

Pending settlement of delimitation disputes, the States concerned are to make
every effort to enter into provisional arrangements of a practical nature (art. 83(3)),
An example of such an arrangement might be the 1985 France~Tuvalu agree-
ment, under which the equidistance line is used as a temporary boundary pend-

ing agreement upon a permanent boundary. Article 83(3) goes on to provide that -

pending the reaching of a definitive agreement on a boundary, the parties are to
make every effort not to ‘jeopardise or hamper the reaching of the final agree-
ment’. This suggests that neither party should take any action in the area subject
to delimitation, such as engaging in exploratory drilling for oil or gas, which
might be regarded as prejudicial by the other party. Arguably such a rule exists
also in customary international law.®

EEZ and fishing zone

Custom
Customary international law relating to the delimitation of the EEZ and/or fishing
zone between neighbouring States has been developed by the International Court
and arbitral tribunals in much the same way as they have done for continental
shelf delimitation. So far only one case, the Greenland/Jan Mayen case (1993)

has been concerned with an EEZ/fishing zone boundary as such. The other three .

cases so far decided, the Gulf of Maine (1984), Guinea/Guinea Bissau (1985)
and Canada/France (1992) cases, were all concerned with delimitation of a
single maritime boundary between both the continental shelves and the 200-mile
EEZs/fishing zones of the States concerned.® Since the continental shelf and
EEZ are coterminous within 200 miles of the coast and since there is a general
trend in treaty practice to draw a single continental shelf/ EEZ boundary within
this area (as explained below), it seems legitimate to regard the single maritime
boundary cases as relevant to EEZ delimitation. In practice, as will be seen

* For discussion of this point, see R. R. Churchill and G. Ulfstein, Marine Manogement
in Disputed Areas: the Case of the Barents Sea (London, Routledge), 1992, pp. 85-9.
¥ Two further cases concerning a single maritime boundary are currently pending
before the International Court — Case concerning Maritime Delimitation and Territorial
Questions between Quatar and Bahrain, which was referred to the Court in 1991 and for
which the Court found that it had jurisdiction in 1994 and 1995, and Case concerning the
Land and Maritime Boundary between Cameroon and Nigeria, referred to the Court in
1994 and for which the Court found that it had Jjurisdiction in 1998. One arbitration is
also pending, between Eritrea and Yemen: see their Arbitration Agreement, 1996. Pro-
ceedings before the International Court in the Case concerning the Maritime Delimitation
between Guinea Bissau and Senegal, which had been referred to the Court in 199 1, were
discontinued in 1995 when the parties reached an agreement settling their dispute.

192

“Gourts and tribunals have mﬁﬂ:& many of the principles which they have laid

down for continental shelf delimitation to delimitation of single maritime bound-
aries. All four cases mentioned were decided afier the Law of the Sea Convention
was signed but before its entry into force. )

In the Gulf of Maine case the International Court was asked to draw a single
boundary between the continental shelves and the 200-mile fishing zones of
Canada and the USA. Although both States were parties to the Continentaj Shelf
Convention, the Court held that this was not relevant to the drawing of a single
boundary since the Convention related only to the sea bed and was not concerned
with the saperjacent waters, The Court then enunciated a two-stage fundamental
norm of maritime delimitation:

(1) No maritime delimitation between States with opposite or adjacent coasts may
be effected unilaterally by one of those States. Such delimitation must be
sought and effected by means of an agreement, following negotiations con-
ducted in good faith and with the genuine intention of achieving a positive
result. Where, however, such agreement cannot be achieved, delimitation should
be effected by recourse to a third party possessing the necessary competence.
In either case, delimitation is to be effected by the application of equitable
criteria and by the use of practical methods capable of ensuring, with regard to
the geographic configuration of the area and other relevant circumstances, an
equitable result,” .

@

~

The Court then went on to decide that the criteria and methods of delimitation
it should use were those that were appropriate for both the sea bed and water
column, and that criteria which related to only one of these zones (such as
geological criteria) should be ignored. The criteria that were most likely to be
suitable for a multi-purpose delimitation were those of geography. The Court’s
emphasis on geographical criteria as the most apprepriate for delimitation means
that most, if not all, of those factors identified earlier as relevant to continental
shelf delimitation, such as the principle of non-encroachment, coastal oo:b.m_.ﬁm-
tion, islands and proportionality, will be equally relevant to a single maritime
bourdary. )

In the Gulf of Maine case the Court constructed a boundary in :dn.o seg-
ments. In the inner part of the Gulf of Maine, where the parties are adjacent,
the boundary was a line which effected an equal division of the area where the
parties’ maritime zones overlapped. In the outer part of the Gulf, EER O.Numﬁ.ﬂm
and the USA are opposite each other, the boundary was a median line in
principle, adjusted and moved closer to Canada to take account of the mwnamm
length of the US coastline in the Gulf and to give only half effect to Om:.mam s
Seal Island. From the mouth of the Gulf the boundary was a line uoﬂnnm_nc_mﬂ
to the closing line of the Gulf. The Court then checked to see whether this
overall result was equitable. At this stage economic and other factors (in casu
the long history of fishing on the resource-rich Georges Bank) could be relevant

@ Op. cit. in footnote 5, pp. 229-300.
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(even if irrelevant as delimitation criteria), but they would only disturb the

boundary line which the Court had provisionally arrived at if they showed that -

result fo be ‘radically inequitable, that is to say, as likely to entail catastrophic

repercussions for the livelihood and economic well-being of the countries con- .

cerned’.* This was not, however, the case here.

The International Court’s approach in the Gulf of Maine case was broadly

followed in the Guinea/Guinea Bissau and Canada/France cases. In the former
case, in which the arbitral tribunal was asked to draw a single boundary betweer;
the territorial seas, continental shelves and EEZs of Guinea and Guinea Bissan,
the main factors which the tribunal found to be relevant were the configuration
and respective lengths of the parties’ coasts, the principle of non-encroachment,
security interests and the prior conduct of the two colonial powers before th

parties’ independence. In the Canada/France case, in which the tribunal was
asked to draw a single boundary between the continental shelf and the 200-mile
fishing zone of Canada and the continental shelf and the EEZ of the French

islands of St Pierre and Miquelon which lie close to the caast of Newfoundland,-

the principal relevant factor was the principle of non-encroachment, with St

Pierre and Miquelon being awarded a zone only twelve miles in breadth beyond

its twelve-mile territorial sea in areas close to the Canadian coast, but a small
corridor of maritime zone out to a full 200 miles to the south where this did not

cut off seaward projections of the Canadian zone. Interestingly, part of this ares”
had not been included by Franee in its proposed solution as part of the maritime
zone of St Pierre and Miquelon. Proportionality was then used to check that the-

tribunal’s solution was equitable (which it was).

In the Greenland/Jan Mayen case, unlike in the three cases just discussed, the .
International Court had not been asked by both parties to draw a single maritime

boundary. The case had been referred to it unilaterally by Denmark, invoking
its own and Norway’s declarations under article 36(2) of the Court’s Statute.

Although Denmark had asked the Court to draw a single boundary, the Court -

decided, although without really explaining why, that it could not do so without
the consent of Norway. It therefore engaged in two separate delimitation exercises,
one for the continental shelf and the other in respect of the 200-mile fishing zones
of Greenland and Jan Mayen, although ultimately the two boundaries drawn by
the Court coincided. As regards the fishing zone boundary, the Court decided as
a first step to determine such a boundary by applying the customary law govern-
ing EEZ delimitation. The Court asserted that this customary law was the same
as the provisions of the Law of the Sea Convention governing EEZ delimitation
(art. 74(1)), which are the same; mutatis mutandis, as those governing continental
shelf delimitation (art. 83(1)) and which are discussed below. The Court then
decided that it would follow the Libya/Malta and Guif of Maine cases (neither of
which, of course, was concerned with an EEZ, boundary simpliciter) and draw a
median line as the provisional boundary and then adjust it in the light of any

“ Ibid, p. 342.
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" televant circumstances in order to achieve an equitable result. The circomstances
which were found to be relevant were the great difference in the lengths of the
relevant coasts of Greenland and Jan Mayen (the former was about nine times
longer than the latter) and the fishery resources of the area. The provisional
boundary was therefore moved eastwards towards Jan Mayen to take account
of these circumstances and so as to give fishing vessels from Greenland ‘equita-
ble access to the capelin stock’, the main fishery resource of the area.? Tt will
be noted that the question of fishery resources played a greater role in the
delimitation process here than in the Gulf of Maine and Canada/France cases,
where they were held to be relevant only if the Court’s provisienal bound-
ary was radically inequitable, The difference may be explained by the fact that
in the Greenland/Jan Mayen case the Court was concerned with 2 separate fish-
ing zone boundary whereas the other two cases were concerned with a multi-
purpose boundary. In the case of the continental shelf boundary the Court also
drew a median line as the provisional boundary which it then adjusted (for
reasons which are not entirely clear) so as to coincide with the fishing zone
boundary.

Thus, it would seem that under customary law States are free to agree on
any boundary for their overlapping EEZs that they like. Where they are unable to
agree, and the matter is referred for third party settlement, the boundary should
be drawn applying equitable criteria and taking account of all the relevant cir-
cumstances in order to produce an equitable result. Where the EEZ boundary is
part of a multi-purpose boundary, the relevant circumstances will caam_.:% be
geographical features. Where, on the other hand, an EEZ boundary only is to be
drawn, the circumstances that will be considered relevant are likely to be wider
and would seem potentially te include any factors connected to the rights which
coastal States enjoy in their EEZs. Given, however, the clear trend towards
single maritime boundaries, the principles enunciated by the International Court
and arbitral tribunals peculiar to delimitations concerned with the boundary for
only one maritime zone, be it the continental shelf or the EEZ, are likely to be of
decreasing significance.

The Law of the Sea Convention

At UNCLOS IIf there was a feeling that in general it is desirable for continental
shelf and EEZ boundaries to coincide, and during the later sessions of the Con-
ference negotiations on delimitation of continental shelf and EEZ cccwae..ww.m were
conducted together. Not surprisingly, therefore, the wording of the provisions of
the Convention on the delimitation of EEZ boundaries, in article 74, is the same,
mutatis mutandis, as that of article 83 on continental shelf delimitation. Thus,
delimitation of EEZ boundaries is io be effected by agreement on the basis of
international law in order to achieve an equitable solution (art. 74(1)), about
which the same comments can be made as were made above in relation to the

“ Op. cit. in footnote 8, p. 72 and see also pp. 79-81.
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equivalent provision concerning the continental shelf. Procedures are set out -
where the parties cannot agree (art, 74(3)); and provisional arrangements called:

for in'the intelim (art. 74(3)). An example of such a provisional arrangement
might be the 1977 Denmark-Sweden agreement, which provided that until g

permanent boundary was agreed (as it was in 1984) the exclusive fishing zones
in the area of the Kattegat Iying beyond twelve miles from the coasts should be :

placed under joint Danish-Swedish fisheries Jjurisdiction. .

Although the provisions of the Convention governing continental shelf and
EEZ delimitation are the same, their wording is sufficiently imprecise for the
provisions to be capable of application in more than one way, and thus for the
continental shelf and EEZ boundaries to differ — a situation fraught with the poten-
tial for conflict (for example, if one State wanted o exploit its continental shelf
underlying an area of another State’s EEZ rich in fish stocks). In practice, of the
EEZ boundaries that have so far been agreed, the EEZ boundary is the same as
the continental shelf boundary in all but two cases. The first is the Australia~

Papua New Guinea Maritime Boundaries Treaty of 1978, which provides for -
a divergence between the fisheries jurisdiction and the sea-bed Jjurisdiction -
boundaries in the Torres Strait, partly in order to recognise the importance

of fishing to the inhabitants of certain Australian islands close to Papua New

Guinea, and partly to avoid establishing Australian-inhabited enclaves north of

a general maritime boundary between the two States.” The second instance is
the Australia—Indonesia Maritime Boundaries Treaty of 1997, which provides
for part of the EEZ boundary between the two States to diverge from the contin-
ental shelf boundary and regulates possible conflicts of use and Jurisdiction in.

areas where the boundaries diverge. Although State practice exhibits an over- .

whelming trend towards EEZ and continental shelf boundaries coinciding, the

practice is not such as to require a single boundary. Nevertheless, it is gener--

ally desirable that EEZ and continental shelf boundaries should coincide, How-
ever, the fact that articles 74 and 83 of the Law of the Sea Convention stipulate
that such boundaries should represent an ‘equitable solution’ will in many cases

make it more difficult to agree on a common boundary. A boundary that might -
be equitable for EEZ purposes might not be equitable for continental shelf

purposes because of the different considerations that are relevant to achieving an
equitable selution in each case — for example, the location of fish stocks in the

vase of the EEZ, the geological characteristics of the sea bed and the [ocation of -
sea-bed mineral deposits in the case of continental shelf. The approach of the :

International Court in the Gulf of Maine case was, as we have seen, to sidestep
this problem by concentrating upen the equity of the delimitation from the
geographical point of view, paying scant attention to the equity of the resulting .
division of the economic resources of the area. That is not, however, to say that

* See Burmester, op. cir. in “Further reading” at pp. 333—4. In relation to maiters other
than the sea bed and fisheries in the area of divergence, the treaty provides that no parnty
may exercise jurisdiction without the concurrence of the other (art. 4(3)).
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- 'such economic factors will not figure more prominently in negotiated settle-
- ments of boundary lines.

State practice on delimitation

The principles described above will be applied, mm.mmmm mxo:..aam or Bo&mm.m. by
the agreement of the parties, in judicial and m&;.m& determinations .ow maritime
boundaries, and will also have a considerable Emcnnmn on :mmo.amﬁna settle-
ments as those principles considered particularly mﬁuoﬂﬁ will aw invoked by a
State to support its negotiating position. Most maritime boundaries so far have

" been seitled by agreement rather than by a judicial or arbitral body. Currently

about 140 such boundaries have been agreed, out of an estimated 400 or so

- potential boundaries.* In the case of ferritorial sea and continental shelf bound-

ary agreements, the equidistance principle, Ecn_mm.ma to take mnmoc.a of special

circumstances, has tended to predominate as the basis of Em.mn_mnnﬁnou. m_an.mr

some recent agreements, such as the Belgium—France ﬁn.:mnmm sea and nn.ﬁas-

ental shelf boundary agreements of 1990, refer to the desire of Pn parties to

amrive at an equitable solution. Few EEZ/fishing Nosm-c:_.v_ boundaries have been

agreed. Since the late 1970s the trend, umana._mmw outside Europe, has can,n to

conclude agreements establishing a single maritime boundary for all zones. 4&@&
Europe there have been a few EEZ and fishing zone onﬂmQ agreements, but ws
many cases existing continental shelf boundaries agreed in the .Gmom and early
1970s have been treated as de facfo boundaries for the EEZ/fishing zone. Of &m
single maritime boundaries that have so far cmnz. m.mSmP many, ﬁmBoEmﬂQ in
the case of opposite coasts, are based on the m@E&m.S:an principle, moBmaE.nm
with modifications to simplify what would otherwise be an EEF.“G owaﬁ:n-
ated line or to take account of special circumstances A.o.m.u En Hn&.m.nm: h.muwm
Maritime Boundary Agreement of 1976, the Oo_.oE.aElEmE Maritime Limits
Agreement of 1978 and the France-Tonga nos<o=ﬂ.5u. of 1980). A few agreements
(e.g., the Colombia—Costa Rica Maritime UmE.ES:wm Treaty of 1977 and the
Trinidad and Tobago—Venezuela Maritime Delimitation Treaty of Gmou appear
to be based on equitable principles, while in two cases Qrw Oo_oagmlmn.mw.non
Marine Delimitation Agreement of 1975 and the Gambia-Senegal Maritime
Boundaries Agreement of 1975) the boundary rm.m been chosen, ?mmE:m_u_w. for
reasons of simplicity, as the line of latitude extending seawards from the terminus

“ tions have been done, inter alia, by Blake, op. cit. ‘E. “Further reading’,
nrmwﬁnr%ww% :MME.:@S op. cit., footnote 45 Ammn. below). The statistics .wEW_nE to ﬂmmMM
territorial sea, continental shelf and EEZ boundaries ._uon.snnn two States in Mw same =
as one boundary, but where two States have boundaries in more than one sea, mﬂm.noﬂbg
as more than one boundary: e.g., Canada and the USA have four potential boun mﬁ"nm -in
the Atlantic, Pacific, Bering and Beaufort seas. For a __mﬂ,ow boundary mmﬂnnmﬁm S o0
cluded up to 1990, see Brown, op. cit. in .m_mnro_. reading’, Vol. I, pp. 439-75. See 2
the UN volumes referred to in ‘Further reading’.
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of the land boundary. The American Society of International Law Maritime :

Boundary m_d.mwor ,.on: analysed all existing maritime boundary agreements
found such a w:.ﬁ,m:% of practice, both as to the method of delimitation and n._m
factors taken into account in the delimitation and the weight attached to them

that would mandate the specific location of any maritime boundary line’.*

As Homwam State nn.momnn in the form of national legislation, of the many -
States which have legislated on the continental shelf and the EEZ, well over -

one-third include in their legislation reference to the equidistance principle
ooanwwn_v. as an interim soiution pending the settlement of boundaries by agree-
ment.™ While this practice is, in view of the divergent practice of other States
m.aowm_u_% insufficient to establish a rule of law of genera? application, the @nu.,
QE.@ .&. opposability (see chapter one) is likely to secure the :m:mmmo: of the
equidistance principle as a starting point for delimitations in several areas.

Co-operative arrangements

Attempts to delimit overlapping EEZs and continental shelves need not neces-

sarily involve, or only involve, the drawing of a boundary line. The States con- -

cemed may decide to establish co-operative arrangements for the exploitation
and management of the resources of the delimitation area either in place of a
boundary-line or to facilitate the drawing or continuing operation of a boundary
Four types of arrangemient may be distinguished: {1) co-operative ms.msmnBanﬂm.

for the exploitation of sea-bed and/or fishing resources in place of a boundary

line; {2) the o.mnmw:mraoﬁ of 2 joint exploitation zone for sea-bed and/or fishing
resources which straddles the boundary and is part of the boundary settlement;
mv ﬂ:muwwaﬁ_.w for the exploitation of oil and gas fields found to be lying wo_dmm
e boundary line; and {4) co-operative arrangements to facilitat
ment of transboundary fish stocks. ® Hiate the manage-
Turning to the first of these, States unable to a i

g A gree, or reach apreement easily,
on a maritime boundary (and the generality and vagueness of the rules mgowmum
wcoﬁ. do q.:: axwomuw .wn_m States to reach agreement) may decide instead to
establish, either @ﬁoﬁm_ona_w or on a longer-term basis, a zone in all or part of
the area E,:..w_.m their zones overlap, in which the sea-bed and/or fishery resources
are to be jointly exploited and managed. The advaatage of doing this is that in

# I.I. Chamey, “The American Socic i it

. a ty of International Law Maritime Boun Project’
w:m Mn mWnW_MMa mna.v“%.&n%mam Boundaries (London, Routledge), 1994, 1 at wn.ﬁ,ﬂ_.wﬁ Hommﬂm
ol ject are published as Charney and Alexander (eds), op. cit. in ‘Further reading’
“® See Smith, op. eit, in *Further reading’ i

) , 0p. cit. in g’, passim. Barbados, Fiji, Iceland, India, Indone-
mﬁmwmo_.mgou Mozambique, New Zealand, Nigeria, Oman, A._Mmﬂma muﬁwm: T mnmm. o“”.wa

ern Samoa are among the States concerned. ) cit. in

i tned. See also Brown, op. cit. in footnote 44,

>
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the absence of a boundary and without such a zone the exploitation of sea-bed
resources is unlikely to take place because oil companies are usually unwilling -
to invest in disputed areas and in any case there is (as we have seen) probably
a rule of international law that prohibits unilateral exploitation in such areas.
As far as fishery resources are concerned, there is likely to be exploitation in
such areas (there being no equivalent rule against unilateral exploitaticn, unless
article 74(3) of the Law of the Sea Convention can be read as restraining such
action), but such exploitation cannot be properly regulated and thus the resources
are likely to become over-exploited.

In the case of sea-bed resources there are about half-a-dozen agreements
establishing joint development zones. A good example is the agreement between
Japan and South Korea. In 1974 the two States succeeded in reaching agreement
on a continental shelf boundary in the northern part of the area where their con-
tinental shelves overlap, but were unable to agree on a boundary in the southern
part of this area. Instead, in the same year they signed an Agreement concerning
Joint Development of the Southern Part of the Continental Shelf Adjacent to the
Two Countries. The Agreement, which is to last for fifty years and applies to an
area of some 24,000 square nautical miles, provides that concessionaires from
each party are to enter into operating agreemeiits to carry out jointly exploration
and exploitation of the area and are to appoint an operator and share the resources
equally. A joint commission is established to oversee activities in the area.”
Turning to co-operative arrangements for fisheries resources, there are several
such arrangements, of which the best example is probably the 1978 Agreement
between Norway and the then USSR on an Interim Practical Arrangement for
Fishing in an Adjoining Area in the Barents Sea. The Agreement applies fo an
area of 67,500 square kilometres in the southern part of the Barents Sea where
the EEZs of Norway and Russia overlap. Within this area total allowable catches,
quotas and other regulatory measures are adopted by a Norwegian/Russian Fishery
Commission. Each party has jurisdiction in the area only in respect of its own
fishing vessels and such third State vessels as it has licensed to fish against its
quota. Although described as “interim’ and originally concluded for one year only,
the Agreement has subsequently been remewed annuatly, and this is likely fo
continue until the parties agree on an EEZ and/or continental shelf boundary.*®
Finally, there are also one or two instances where States have established a zone

 For fuller details of this and most of the other examples of co-operative sca-bed
arrangements, see Fox (ed.), op. cit. in *Further reading’, passim. One of these examples
is the Treaty between Australia and Indonesia on the Zone of Cooperation in an Area
between the Indonesian Province of East Timor and Northern Australia, 1989. This treaty
was challenged by Portugal before the International Court of Justice on the ground that it
was a denial of East Timor's right to self-determination. The Court held that it could not
rule on this question because Indonesia was not a party to the case: see the East Timor
case (1995).

# For fuller details of this and other examples, see R. R. Churchill, ‘Fisheries issues in
maritime boundary delimitation’, 17 Marine Policy 44 (1993) at 45-51.
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for the joint management of both living and non-living resources. An example is
the zone created,by the Celombia—Jamaica Maritime Delimitation Treaty of 1993.

The second category concerns co-operative arrangements as part of a bound-
ary settlement. The inclusion of such arrangements may facilitate the drawing
of a boundary line because it may enable a more equitable sharing of resources
to take place than would happen with a boundary tout court and may increase
the number of variables involved in a boundary negotiation, thus promoting pos-
sibilities for trade-offs and compromises. Again there are a number of examples
of such co-operative arrangements, both for sea-bed resources and for fisheries
resources. An example of a sea-bed arrangement is the 1974 Continental Shelf
Boundary Convention between France and Spain which establishes a zone of
some 814 square nautical miles straddling these countries’ continental shelf hound-
ary in the Bay of Biscay. The aim of this arrangement is an equal division of
resources between the two States which is to be achieved by encouraging com-
panies from each State to participate in partnership agreements on an equal basis ¥
Similar zones straddling the boundary have been established for co-operation
over the exploitation and management of fisheries, such as that between Argentina
and Uruguay. These are discussed in chapter fourteen, in the context of the man-
agement of shared fish stocks (see pp. 294-6).

The third type of arrangement concerns co-operation over the exploitation
of ail and gas fields found to be straddling a previously agreed boundary line.
In the North Sea there are a number of fields in this situation. Several bilateral
treaties, principally between the United Kingdom and Norway, have been con-
cluded under which production from the cross-boundary reserveir is apportioned
between the two States and arrangements for co-ordinated administration of
the field are established, An example is the agreement between Norway and
the United Kingdom concerning the Frigg gas field (1976). Another example,
from outside the North Sea, is the 1969 Maritime Boundary Agreement between
Abu Dhabi and Qatar which provides for the Al Bundugq field, which straddles
the continental shelf boundary, to be exploited by a concessionaire of Abu
Dhabi and all revenues to be shared equally between the two parties. The system
adopted in such cross-boundary agreements is entirely a matter for the agree-
ment of the parties. Customary international law does not yet seem to yield any
precise rules applicable in the absence of such agreement, although some writers
have advanced general solutions based on a mixture of basic principles of law,
previous treaty practice and robust expediency.

Finally, in the fourth category mentioned above, there are various arrange-
ments that have been agreed for fisheries in the context of boundary negotiations.
They include such matters as access by fishermen from one State to the zones of
the other State and the management of transboundary fish stocks. These are
discussed in chapter fourteen.®

* For fuller details of this and other examples, see Fox, op. cit. in footnote 47,
% See also Churchill, op. cit. in footnote 48, pp. 55-7.
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High seas

Intreduction

The legal regime of the high seas has traditionally been characterised by the
dominance of the principles of free use and the exclusivity of flag State juris-
diction, in sharp contrast to the powers of States over their coastal waters. The
High Seas Convention which, alone among the 1958 Conventions, purported
to codify customary international law, gave four examples of the freedom of
the high seas: the freedoms of navigation, fishing, laying of submarine cables
and pipelines, and overflight. The list of examples set out in the 1958 Conven-
tion has been extended in article 87 of the Law of the Sea Convention so as to
include the freedom to construct artificial islands and other installations, and
the freedom of scientific research. Some aspects of the high-seas freedoms have
received close attention and have generated 2 considerable body of legal material
of their own. Accordingly, we have reserved for treatment in later chapters some
specific topics, such as high-scas fisheries (see chapter fourteen) and marine
pollution: (see chapter fifteen). Here we discuss only the general regime of the

high seas.

Definition

The high seas were defined in the 1958 High Seas Convention as ‘all parts of the
sea not included in the territorial sea or in the internal waters of a state’ (HSC,
art. 1). With the advent of the EEZ and of the concept of archipelagic waters
(see above, chapters nine and six respectively), this definition had to be madi-
fied. Article 86 of the Law of the Sea Convention, while strictly speaking not
offering a definition of the high seas, states that the high-seas rules in the Con-

vention apply to:

alt parts of the sea that are not included in the exclusive economic zone, in the
territorial sea or in the internal waters of a State, or in the archipelagic waters of an

archipelagic State.
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