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SECOND STAGE: MARITIME DELIMITATION

INTRODUCTION — Proceedingsin the Delimitation Stage of the Arbitration

1

This Award in the Second Stage of the Arbitration is rendered pursuant to an
Arbitration Agreement dated 3 October 1996 (the “Arbitration Agreement”),
between the Government of the State of Eritrea(“Eritrea”) and the Government of
the Republic of Yemen (“Yemen”) (hereinafter “the Parties”).

TheArbitration Agreement, which appears as Annex1 on page 51, was preceded
by an “ Agreement on Principles” done at Paris on 21 M ay 1996, which was signed
by Eritrea and Yemen and witnessed by the Governments of the French Republic,
the Federal Democratic Republic of Ethiopia andthe Arab Republic of Egypt. The
Agreement on Principles provided that the Tribunal should decide questions of
territorial sovereignty and tothat end the Tribunal rendered an Award in the First
Stage finding the sovereignty of the disputed islands in the Red Sea to belong
either to Eritrea or to Yemen. (See Award in the First Stage, Chapter XI —
Dispositif, paragraphs 527-528.)

In acorrespondence concerning the Written Pleadingsforthe Second Stage, and
including requests for an extension of the time allowed, aquestion was rai sed by
Eritrearelatingto the Traditional Fishing Regime and how it might be pleaded and
argued in the Second Stage of the Arbitration. The President’sreply was: “the
Tribunal is of the view that it is for Eritreaitself to determine the contents of its
written pleadings for that stage”. Thisisreferred to in Chapter IV below.

Pursuant to thetime table set forth in the Arbitration Agreement,the Parties filed
written Memorials in the Second Stage on 9 March 1999 and Counter-Memorials
on 9June 1999.0On 25M ay 1999, Mr. Tjaco van den Hout, Secretary-General of the
Permanent Court of Arbitration, succeeded as Registrar Mr. Hans Jonkman, who
had retired. Pursuant to Article 7(2) of the Arbitration Agreement, Ms. Phyllis
PieperHamilton, First Secretary of the Permanent Court of Arbitration, served as
Secretary to the Tribunal.

Prior to the Hearings in the Second Stage of the Arbitration, after consultation
with the Parties, the Tribunal as contemplated by Article 7(4) of the Arbitration
Agreement sought assistance with the calculations of the maritime boundaries
andthetechnical preparation of the corresponding chart. On 8 July 1999, pursuant
to Article 7(4) the Tribunal communicated an Orderto the Parties designating M s.
leltje Anna Elema, geodetic engineer, Head of the Geodesy and Tides Department
of the Hydrographic Service of the Royal Netherlands Navy, as its expert in
geodesy.
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Article 2 of the Arbitration Agreement provides that:

1. The Tribunal is requested to provide rulings in accordance with
international law, in two stages.

2. Thefirst stage shall result in an award on territorial sovereignty and on
the definition of the scope of thedispute between Eritreaand Yemen. ..

3. The second stage shall result in an award delimiting maritime
boundaries. The Tribunal shall decide taking into account the opinion
that it will have formed on questions of territorial sovereignty, the
United Nations Convention on the Law of the Sea, and any other
pertinent factor.

Pursuant to the time table set forth in the Arbitration Agreement for the various
stages of the Arbitration,and with the consent of the Parties regarding thevenue,
the Oral Proceedings in the second stage of the Arbitration were held 5-16 July
1999 in the Great Hall of Justice in the Peace Palace in The Hague. By agreement
between the Parties, Yemen began the Oral Proceedings.

The Tribunal’s task was greatly facilitated by the excellence of the oral
presentations on both sides.

Duringthe Oral Arguments, pursuant to Article 8(3) of the Arbitration Agreement
authorizing the Tribunal to request the Parties’ written views on the elucidation
of any aspect of the matters before the Tribunal, counsel were asked to respond
tovariousquestions. On 13 August 1999the Parties submitted written responses
to questions put to them by the Tribunal on 13 and 16 July. The Tribunal’'s
questions and the answers provided by the Parties are set out in Annex 2 on

page 61.
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CHAPTER | - TheArgumentsof the Parties
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Introduction

The purpose of the present Chapter is to summarise what the Tribunal
understands to have been the main arguments of the Parties. For the Tribunal’s
reasons for acceptance or rejection or modification of those arguments, it may be
necessary to turn to later Chapters. In this Chapter describing the arguments of
the Parties, it will be convenient in generalto followthe order agreed by them for
the Oral Presentations and so put first the arguments of Yemen followed by the
arguments of Eritrea.

It may be said at once that both Parties claimed a form of median international
boundary line,although theirrespectiveclaimedmedianlines followvery different
courses and do not coincide. They do, however, follow similar courses in the
narrow waters of the southernmost portion of the line. Eritrea’s median line is
equidistant between the mainland coasts, but its historic median line takes into
account Eritrea’s islands (but not the Yemen mid-seaislands); the Yemen line is
equidistant between the Eritrean coast (including certain selected points on the
Dahlak islands) and the coasts of all the Yemen islands. The Yemen line was
plotted with WGS 84 coordinates of the turning points; the Eritrean line was not,
although, in answer to a question from the Tribunal, the coordinates of the base
points were provided. The rival claimed lines are reproduced on the Charts
(Eritrea’s Maps 3 and 7and Yemen's M ap 12.1) to be found in the map section at
the back.

Yemen's Proposed Boundary Line

The Yemen claimed linewas described in three sectors divided by lines of | atitude:
16°N; 14°25\N; and 13°20NN. So there was (i) anorthern sector between the Yemen
islands of Jabal al-Tayr and the Jabal al-Zubayr group on the one hand, and the
Eritrean Dahlak islands on the other; (ii) a central sector between the Zugar-
Hanish group of Yemen and the opposite mainland coast of Eritreatogether with
the Mohabbakahs, the Haycocks and South West Rocks; and (iii) a southern
sector between the respective mainland coasts of Yemen and Eritreasouth of the
Zugar-Hanish group. These sectors were fixed by the latitude of the controlling
base points of the Yemen line. Thus, for instance, 14°25\N was the point on the
line where the controlling base points changed fromthe points on theislet Centre
Peak in the Zubayr group to the base points on the coast of Zugar.
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Yemen began its argument with the general understanding, as endorsed by the
International Court of Justice in theNorth Sea Continental Shelf cases,' that a
median linenormally produces an equitable result when applied between opposite
coasts. Therefore, argued Yemen,amajor preliminary task for the Tribunal wasto
decide which were the coasts to be used as baselines.

Inthe northern sector, the proposed Yemen line assumed that the Dahlakislands,
aclosely knit group of some 350 islands and islets, the largest of them having a
considerable population, should be recognised as being part of the Eritrean
mainland coast and the waters within themas internal waters. It followed that the
easternmost islets of that group might beused as base points of the median line.
Yemen used the high water line as baseline on these islands.

Yemen proposed that the eastern base points of the line should befound on the
low-water lineof thewestern coast of thelonemid-seaisland of Jabal al-Tayr and
onthewestern coasts of the mid-seagroup of Jabal al-Zubayr. Yemen argued that
these islands should be used as base points because they were as important, or
even more important, than the very small uninhabited outer islets of the Dahlak
group. In this way, said Yemen, there would be a “balance” in the treatment of
island base points on the west and the east coasts, arguing thatin this northern
area“ each Party possesses islands of acomparabl e size,producing similarcoastal
facades lying at similar distances from their respective mainlands”.

Inthecentral sector the Yemen claimed line proceeded through the narrow waters
between the Hanish group of islands and the Eritrean mainland coast. (This part
of the boundary line area was called the “central” one by Yemen but sometimes
called the “southern” one by Eritrea.) The Yemen line was a line of equidistance
between the high-water line onthe Eritrean mainland coast and the low-waterline
on the westernmost coasts of Yemen’s Hanish Island group.

Yemen suggested that the “small Eritrean isletsin between” the Eritrean mainland
coast and the larger Yemen islands were inappropriate for a delimitation rol e.
Thus, the computing and the drawing of Yemen’s boundary line ignored both the
South West Rocks and the three Haycocks (which had been found in the Award
on Sovereignty to belong to Eritrea) as being no more than small rocks whose
only importance was that they were navigational hazards. The Eritrean
sovereignty over theseislets was, however, recognised by placingthemin limited
enclaves.

1 1.C.J. Reports 1969, p. 36, para. 57.
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In Yemen'’s “southern sector”,theline entered a narrow sea which had few islets
and was relatively free from complicating mid-sea islands or islets, and the line
became a simple median between the opposite mainland coasts. By using the
islands of Fatuma, Derchos and Ras Mukwar as base points it did, however,
recognise that the Bay of Assab was an area of Eritrean internal waters. Yemen
added the comment that:

This method of delimitation has been selected in orderto accord the islands
in the Southern Sector the same treatment as the islandsin the Northern
Islands Sector.

Summing up the three sectors, Yemen observed that, in accordance with the
applicable legal principles, the appropriate delimitation would be achieved by a
median line between the relevant coasts. There was no justification for any
adjustment of this line on the basis of equitable principles. This median line
delimitation between the relevant coasts was the only equitable solution
compatible with the purpose of this arbitration.

Yemen also addressed other relevant factors. There was the factor of
proportionality andthis,together with Eritrea’ s argument under the same heading,
is dealt with below. There was also discussion of certain “non-geographical
relevant circumstances”, the first one being “dependency of the fishing
communitiesin Yemen upon Red Seafishing”. This is amatter upon which both
Parties held strong and differing views, which are described and considered in
Chapter |1 below.

Theother of theserel evant circumstances maintained by Yemenwas “the element
of security of the coastal State”. This, according to Yemen, “connotes nothing
more exciting than non-encroachment”. It was chiefly in the narrow waters
between the Hanish group of islands and the Eritrean coast that the question of
security or non-encroachment arose. According to Yemen, this concern is
automatically addressed by the application of the principle of equidistance which
was intended to effect equality of treatment.

Eritrea’s Proposed Boundary Line

Eritrea asserted that there was alegal flaw in the Yemen argument for its claimed
line. This criticism illuminated some of the basic ideas underlying Eritrea’s own
claimed line.

Eritrea pointed with some insistence to what it regarded as a fundamental
contradiction in the Yemen argument. In the northern part of the line, where the
question of the influence upon it of the northern mid-sea islands arose, the
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maritime boundary was between therespective continental shelves and exclusive
economic zones (hereinafter EEZ). Thesetwo boundaries, of continental shelf and
of EEZ, are governed by Articles 74and 83 of the United Nations Convention on
the Law of the Sea. In neither of these two articles is there even a mention of
equidistance; thereis, however, a clear requirement that a delimitation of these
areas should “achieve an equitable solution” . Neverthel ess,forthesevery areas,
Yemen insisted upon an equidistance line having included as base points for it
the coasts of its small northern mid-seaislets.

In contrast, Eritrea contended in oral argument that, in the narrow seas between
the Hanish group of islands and the Eritrean mainland coast, there was an area
involving distances less than 24 miles? and which was therefore all territorial sea
to which Article 15 of the Convention “is going to be mostdirectly applicablein
the more southern reaches of the delimitation areain question,thearearound the
Zugar and Hanish Islands. The reason for that, of course, is that the distances
there are smaller. What that meansis that in the areaaround the Zugar and Hanish
islands there is a basic rule of equidistance.”

Thiswould favour a median line that takes full account of South West Rocks and
the Haycocks, which in the Award on Sovereignty were found to belong to
Eritrea. Applying Article 15, moreover, there could be no question of enclaves of
these islands.

Eritreaal so objected that Yemen'’s proposed enclaves would in practice mean that
there was no access corridor for Eritreathrough the surrounding Yemen territorial
sea. Thus, both the Eritrean South West Rocks and the Haycocks would be
“completely isolated”. Eritrea objected to the enclave solution because Eritrea
claimed this would have put the western main shipping channel, “between the
Haycock Island and South W est Rocks”, into Yemen territorial waters while the
eastern mainchannel, which goes east of Zuqar, was already in undisputed Yemen
territorial waters. Thus, Yemen's proposal would result in “inclusion of both of
the main shipping channels within what would be Yemen's territorial waters if
Yemen'’s proposed delimitation were accepted”.

Eritrea’s own proposed solution of the delimitation problem was in two parts.
There was the proposed international boundary, and there was the proposal for
certain delimited “boxes” of the mid-sea islands, the purpose of which was to
delimit the areas which Eritrea claimed to be “joint resource areas”. This
delimitation of “the shared maritime zones around theislands” was distinguished
fromrecognition of “the exclusive waters of Yemen, tothe east, and the exclusive

2 Throughout this Award the use of “miles’ refers to nautical miles.
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waters of Eritrea, to the west”. These ideas represented Eritrea’ s understanding
of what inits view was meant by the reservation in the Award on Sovereignty of
thetraditional fishing regime, and what was needed to ensure the fulfilmentof that
regime. Of this Eritrea said, “if this regime is to be perpetuated, the Parties must
know what it is and where it holds sway in atechnically precise manner”.

It is to be noted that the “exclusive’ Eritrean waters on the west included not
merely the territorial sea but also al the waters west of the mid-seaislands and
west of the historic medianline. Thesetwo Eritrean proposals — the two versions
of the median line and the joint resource areaboxes — belonged together because
they were both essential parts of the Eritrean proposal as awhole. Thus, Eritrea’s
“historic medianline” was — although with some variationsto be noted later—one
drawn as a median between the mainland coasts and ignoring the existence of the
mid-seaislands of Yemen, but taking into account theislands of Eritrea.(There are
precedents forthis kind of boundary line in the petroleum agreements discussed
in Chapter 111.) Eritrea’s “resource box system” provided the essential elements
of acomplex solution for the problemof theseislands. The boxes were offered in
avariety of shapes and sizes (see Eritrea’s Maps 4 and 7). These “joint resource
boxes” seemto have been advanced by Eritrea as a flexible set of suggestions. Its
main concern was the reasonable onethat it wanted to be able to tell its fishermen
precisely where they might fish.

The coupling in the Eritrean pleadings of the two questions — the nature of the
traditional fishing regime and the delimitation of the international boundary —is
in contradistinction to Yemen's arguments. Yemen had expressed the view that
“the traditional fishing regime should not have any impact on the delimitation of
the maritime boundaries between thetwo Parties in the Second Stage”. Yemen, in
answer to a question from the Tribunal, al so expressed the view that “Article 13,
paragraph 3 of the Arbitration Agreement (see Annex 1) and the framework
created by the 1994 and 1998 Agreements obviated any need further to take into
account the traditional fishing regime in the delimitation of the maritime
boundary”. (The two Agreements of 1994 and 1998 are reproduced in Annex3to
this Award.)

Eritreareplied to this letter from Yemen on 24 August saying that:

Yemen's submission conveys the impression that the two States have
conducted discussions since October 1998 which have resulted in
arrangements for the implementation of Eritrea’ s traditional rights. No such
discussions have taken place on this subject and no arrangements have
been made to protect or preserve Eritrea’s traditional rightsin the waters
around the mid-sea islands.
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Arguments about Historic Rights and Sovereignty

Sovereignty over the disputed islands was the subject of the First Stage of this
Arbitration. The Arbitration Agreement enjoinsthe Tribunal in this Second Stage
to take into account “the opinion it will have formed on questions of territorial
sovereignty”. It is not surprising, therefore, that both Parties raised some
interesting questionsin this Second Stage about the nature of sovereignty and
its relation to the question of delimitation and, not least, to the question of the
traditional fishing regime.

Eritreawas moved to return to the history of the formerly disputed islands and
especially to the period of Italian influence and presence. From these and some
other considerations was precipitated the view urged upon the Tribunal that
Yemen's “recently acquired” sovereignty over islands made them of less
importance as factors to be taken into consideration for the purposes of the
delimitation. This approach was expressed in these words:

Eritreaal so considers that the [ mid-sea] islandscome within the category of
small uninhabited islands of recently acquired sovereignty and near the
median line that should be recognised by the Tribunal to possess
diminished maritime zones.

The Eritrean Prayer for Relief took thisideaeven further when it said in Article 4
that:

Theouter borders of the maritime zones of theislandsin which these shared
rights exist shall be defined as extending:

A.onthewestern side of the Red Sea, to the median line drawn between the
two coasts, which shall include the islands historically owned by either
State prior to the decade preceding commencement of this arbitration in
accordance with Article 121 of the United Nations Convention on the Law
of the Sea; and

B. on the eastern side of the Red Sea, as far as the twelve mile limit of
Yemen’sterritorial sea.

Continuing the same theme Article 5 of the Prayer for Relief provided:

5. Thewaters beyond the shared areaof the mid-seaislands shall be divided
in accordancewithamedian linedrawn between the two coasts, which shall
include the islands historically owned by either State prior to the decade
preceding commencement of this Arbitration in accordancewith Article 121
of the United Nations Convention on the Law of the Sea.
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Eritreafelt,therefore, able to urgethat “ Eritreapossesses historic title to all waters
to the west of the historic median line, drawn by reference to the historically
owned islands”. This idea, it will be noted, yielded a rather different historic
median line from the one drawn between the mainland coasts.

Yemen’s reply was that Yemen'’s title to the formerly disputed islands was not
created by the adjudication in the Award on Sovereignty, but that the
adjudication was rather a confirmation of an already existing title; and, that “in
arbitrations the issue of title is determined both prospectively and retroactively”.
These considerations led to some discussion of the effect of acritical date.

Yemen was also concerned that Eritrea’s proposed joint resource zones were
founded upon a supposition that the sovereignty awarded to Yemen in the First
Stage was a sovereignty “only limited or conditional”. This seemsto be partly a
war of words. All sovereignty is“limited” by international law. Eritrea can hardly
be suggesting that Yemen’s sovereignty over theislandsis “conditional” in the
legal sense according to which failure to observe the condition might act as a
cesser of the sovereignty.

Eritrea, however, responded by pointing to paragraph 126 of the Award on
Sovereignty which speaks of the traditional fishing regimeashaving, by historical
consolidation, established rights for both Parties “as a sort of ‘servitude
internationale’ faling short of territorial sovereignty”. Other aspects of these
arguments are discussed in Chapter |V below.

Proportionality

This factor was argued strenuously and ingeniously by both Parties. Both relied
upon the statement in the North Sea cases that a delimitation should take into
account “areasonable degree of proportionality, which a delimitation carried out
in accordance with equitable principles ought to bring about between the extent
of the continental shelf areas appertaining to the coastal State and the length of
its coast measured in the general direction of the coastline”.® Both were in
agreement with the warning in the Anglo-French Arbitration case® that thisis a
test of equitableness and not a method of delimitation, and that what had to be
avoided was a manifest disproportionality resulting from the line selected. So
there was little between the Parties as to principle but there was strong
disagreement about the measurement of the length of their respective coasts and

3 1.C.J. Reports 1969, p. 57, para. 101.

4181LM 60; 54 ILR 6.
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the significance of that measurement when it was made. The measurement is a
matter on which several views are possible when Eritrea’ s coast extends also to
be opposite to Yemen’s neighbouring State, the Kingdom of Saudi Arabia; with
which the maritime boundary remains undelimited.

The Yemen position was that proportionality is afactor to be taken into account
in testing the equitableness of a delimitation already effected by other means. In
relationin particularto thelineto bedrawn in the central sector, Yemen suggested
that the relative lengths of the coasts overall were not significant because (i) in
the restricted seas between the Yemen islands and the Eritrean coast any
modifications of the median line would involve the principle of non-
encroachment; (ii) further, in the central sector, given the general configuration
of the coasts, equal division alone guarantees an equitable result; (iii) equal
division is reinforced by the principle of non-encroachment; (iv) the relevant
coasts forthis delimitation are the Eritrean coast and the Yemenislands; (v) State
practice supported the median line; and (vi) proportionality cannot be applied in
the context of overlapping territorial sea.

The Eritrean reply to this was to question whether the Yemen claimed linein the
central sector really was the median line envisaged in Article 15 of the
Convention; and Eritreasuggested that it was not so, because it ignored the low-
water line base points of the Eritrean islands of South West Rocks and the
Haycocks.

It is not possible here to describe the many variations to be found in the
pleadings on the theme of the method of measurements to be employed, or the
discussions of the ambiguities of “oppositeness”, although the Tribunal has
examined them all. Suffice it to say that whereas Yemen calculated that its own
claimedlineneatly divided the sea areas into almost equal areas, which according
to Yemen's measurements of the length of the coasts was the correct proportion,
Eritrea found, in a final choice of one of its several different methods of
calculation, that its own historic median line between the mainland coasts would
producerespectiveareas favouring Eritrea by a proportion of 3 to 2, whichagain
was said toreflect accurately the proportion of the lengths of coast according to
Eritrea’s method of measuring them.

It should be mentioned that Eritreawas particularly concernedthat,in calculating
the areas resulting from the delimitation, account should not be taken of the
internal waters within the Dahlaks orthe bays along its coast, including the Bay
of Assab.

The Northern and Southern Extremities of the Boundary Line
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There also aroseaquestion about where to stop the boundary at its northern and
southern ends, considering that in these areas it might prejudice otherboundary
disputes with neighbouring countries. The Kingdom of Saudi Arabiaindeed had
written to the Registrar of the Tribunal on 31 August 1997 pointing out that its
boundaries with Yemen were disputed, reserving its position, and suggesting that
the Tribunal should restrict its decisions to areas “that do not extend north of the
latitude of the most northern point on Jabal al-Tayr island”. Yemen for its part
wished the determination to extend to thelatitude of 16°N, whichis thelimit of its
so-called northern sector. Eritrea on the other hand stated that it had “no
objection” to the Saudi Arabian proposal.

At the southern end, the third States concerned have not made representations
tothe Tribunal, but the matter will neverthel esshaveto be determined. Eritreawas
most concerned here about the arrow with which Yemen terminated its claimed
line, as this arrow, according to Eritrea, pointed in such adirection as to “slash”
the main shipping channel and causeit to be in Yemen territorial waters. Yemen
had also used an arrow to terminate the northern end of its line and there was
some discussion and debate from both sides about the propriety or otherwiseof
these arrows.

Atthesouthern end of the line, asit approaches the Bab-al-Mandab, there is the
complication of the possible effect upon the course of the boundary line of the
Island of Perim. This question might clearly involve the views of Djibouti. It
follows that the Tribunal’ s lineshould stop short of the place where any influence
upon it of Perim Island would begin to take effect. The Tribunal has taken into
consideration these positions variously expressed and has reached its own
conclusions, as more fully detailed in Chapter V below.

The submissions of Yemen and the Prayer for Relief of Eritrea appear below.

11
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Submissions of Yemen

On the basis of the facts and legal considerations presented in Yemen's
pleadings; and

Rejecting all contrary submissions presented in Eritrea’ s “Prayer for Relief”,
and

In view of the provisions of Article 2(3) of the Arbitration Agreement;

The Republic of Yemen, respectfully requests the Tribunal to adjudge and
declare:

1. That the maritime boundary between the Parties is a median line,
every point of which is equidistant from therelevant basepoints on
the coasts of the Parties as identified in Chapters 8 through 10 of
Yemen's Memorial, appropriate account being takento theislets and
rocks comprising South West Rocks, the Haycocks and the
Mohabbakahs;

2. That the course of the delimitation,including the coordinates of the
turning points on the boundary line established on the basis of the
World Geodetic System 1984 (WGS 84), are those that appear in
Chapter 12 to Yemen’s Memorial.

12
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Eritrea’s Prayer for Relief
(Paragraph 274, Memorial of the State of Eritrea)

Article 2, paragraph 3, of the Arbitration Agreement requires the Tribunal to
issue an award delimiting the maritime boundaries between the Parties in a
technically precise manner. In order that such precision shall be achieved, the
State of Eritrearespectfully requests the Tribunal to render an award providing
as follows:

1. The Eritrean people’s historic use of resources in the mid-sea
islands includes fishing, trading, shell and pearl diving, guano
and mineral extraction, and all associated activities on land
including drying fish, drawing water, religious and burial
practices, and building and occupying shelters for sleep and
refuge;

2. Therighttosuch usage, to be shared withthe Republic of Yemen,
extendsto all of the land areas and maritime zones of the mid-sea
islands;

3. Theright to such usage shall be preserved intact in perpetuity, as
it has existed in the past, without interference through the
imposition of new regulations, burdens, curtailments or any other
infringements or limitationsof any kind whatsoever, exceptthose
agreed upon by Eritrea and Yemen as expressed in a written
agreement between them;

4, The outer borders of the maritime zones of the islands in which
these shared rights exist shall be defined as extending:

A. on the western side of the Red Sea, to the median line drawn
between the two coasts, which shall include the islands
historically owned by either State prior to the decade preceding
commencement of this arbitrationin accordance with Article 121
of the United Nations Convention on the Law of the Sea; and

B. onthe eastern side of the Red Sea, as far as the twelve mile limit
of Yemen’sterritorial sea.

5. Thewaters beyond the shared areaof the mid-seaislandsshall be divided
in accordance with a median line drawn between two coasts, which shall
include the islands historically owned by either State prior to the decade

13
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preceding commencement of this Arbitration in accordance with Article
121 of the United Nations Convention on the Law of the Seg;

Thetwo Parties are directed to negotiate the modalities for shared usage
of the mid-seaislands and their watersin accordance with the following
terms:

A. Immediately following the Tribunal’srendering of an award in
the second Phase, the Parties shall commence negotiations, in
good faith, with a view toward concluding an agreement
describing the ways in which nationals of both Parties may use
theresources of the mid-sea islandsand their maritime zones, as
those zones are described in the Award of the Tribunal, and
detailing amechanismof bindingdisputeresolutionto settle any
and all disputes arising out of the interpretation or application
of the agreement;

B. The Parties shall submit this agreement to the Tribunal for its
review and approval no later than six months after the date the
Tribunal rendersits award in the second Phase;

C. The Tribunal shall determine whether the agreement isin accord
with its award in the second Phase, and in particular whether it
faithfully preserves the traditional rights of the two Parties to
usage of the resources of the mid-seaislands;

D. If the Tribunal determines that the agreement is not satisfactory
accordingto the criteria described in the preceding paragraph, or
if the Parties fail to submit an agreement, the Tribunal shall issue
an award that either describes such modalities or el se appoints
the water between the two Parties equally. The Tribunal may
request submissions from the Parties on this point.

E. If the Tribunal findsthat the agreement (or arevised agreement)
is satisfactory, according to the criteria set forth above, it shall
communicate its approval to the Parties, endorse the agreement
as its own award and further direct the Parties to execute the
agreement in theformof abinding treaty to be deposited withthe
Secretary-General of the United Nations;

The Tribunal shall remain seized of the dispute between the Parties until
such time as the agreement regarding shared usage of the mid-seaislands
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has been received for deposit by the Secretary-General of the United
Nations.
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CHAPTER Il — The General Question of Fishingin the Red Sea

47.

48.

49.

50.

51.

This chapter will first deal with the evidence and arguments advanced by the
Parties concerning the general question of fishinginthe Red Sea. It will then set
forth the Tribunal’s conclusions on these arguments and evidence.

The Evidence and Arguments of the Parties

Each Party made much of fishing,including both the past history and the present
situation,and as related not only to its own nationals but al so the practices of the
nationals of the other Party. The evidence advanced by the Parties and the
arguments made by themcan essentially be broken down into fivesubjects.These
are: (1) fishing in general; (2) the location of fishing areas; (3) the economic
dependency of the Parties on fishing; (4) consumption of fish by the populations
of the Parties; and (5) the effect of fishing practices on the lines of delimitation
proposed by the Parties.

The arguments of each Party were advanced essentially in order to demonstrate
that the delimitation line proposed by that Party would not alter the existing
situation and historical practices, that it would not have a catastrophic effect on
local fishermen or on the local or national economy of the other Party or a
negative effect on the regional diet of the population of the other Party and,
conversely, that the delimitation line proposed by the other Party would indeed
alterthe existing situation and historical practice, would have a catastrophic orat
least a severely adverse effect on the local fishermen or on the first Party’s
regional economy, and would also have a negative effect on the diet of the
population of the first Party.

These elements were introduced directly and indirectly by each side against the
generalbackground of the“ catastrophic” and “long usage” tests originatedinthe
Anglo-Norwegian Fisheries Case of 1951 — and as brought forward in the
provisions inter alia of Article 7, paragraph 5 of the 1982 United Nations
Convention on the Law of the Sea.

They also found an echo in the “equitable solution” called for by paragraph 1 of
Articles 74 and 83 of the Convention, it being assumed that no “solution” could
be equitable whichwould be inconsistent with long usage, which would present
aclear and present danger of a catastrophic result on the local economy of one
of the Parties, or which would fail to take into account the need to minimise
detrimental effects on fishing communities, and the economic dislocation, of
States whose nationals have habitually fished in the relevant area.

17
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Fishing in General

The position taken by Eritrea was as follows. The historical record demonstrated
that the Eritrean fishing industry was substantial before the civil war in Ethiopia
and had been, second only to Egypt, the most important regional fishing
economy. Since the end of the civil war and independence, serious efforts were
underway to reestablish the Eritrean fishing economy. It was, therefore, a mistake
to consider that the Eritrean fisheries were — as Yemen argued — to alarge extent
dependent on Eritrean freshwater fisheries; in fact thesehave had no importance.
On the other hand, the Yemen fishing industry was substantially based on its
Indian Ocean fisheries and did not rely significantly on the Red Sea. Although
Yemen’s fishingindustry in the Red Seais much less significant than Yemen has
claimed, it is nonetheless well established and in no event dependent for
protection on the particular delimitation line proposed by Yemen.

Yemen argued that Yemeni nationals have long dominated fishing activitiesin the
Red Sea; the Yemen traditional fishing activities — conducted in small boats,
whether sambouks or houris — had been of much greater significance in the past
than those of Eritrea, whose fishing activities had largely been concentrated on
fishing close inshore along the Eritrean coastline andin and among the Dahlaks.
Moreover, Hodeidah in Yemen was the most activemarketfor fisheries production
from Eritrean and Yemeni fishermen alike.

Economic Dependency on Fishing

The position of Eritrea was that considerable efforts had been made since the
close of the war to reorganise and build up the Eritrean fishing industry —
including efforts sponsored by the UNDP and FAO — and that the prospects for
significant future development of the Eritrean fisheries were both promising and
important. Although Eritrea did not claim present economic dependency on
fishing, it did make the point that the existing fisheries practices of its nationals
should not be restricted or curtailed by the delimitation to be decided by the
Tribunal. As to Yemen, Eritrea asserted not only that the Yemen's Red Sea
fisheries presence was far less important than Yemen had claimed, but also that
most fish landed in Hodeidah were brought there by Eritrean fishermen.

Ontheotherhand, Yemen argued that its fishermen have alwaysdepended on the
Red Seafisheries as their fishing grounds and that this fishing activity had long
constituted an important part of Yemen’'s overall national economy and been a
dominant part of the regional economy of the Tihama region along the Red Sea
coast. Yemen claimed that Eritrea had no basis for arguing that it possessed any
substantial dependency on fishing, fisheries,fish, or fish consumption, and that
most of Eritrea’ s concerns as manifested by documentary evidence submittedto
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the Tribunal in both Stages of the Arbitration had concerned proposals and
projects for the development of future fishing activity and fisheries resources of
Eritreathat did not now exist or were not now utilised.

Location of Fishing Areas

Thearguments of Eritreawere to the following effect: at present,fishingin the Red
Seawas by and large dominated by Eritrean artisanal fishermenwho caught their
fish around the Dahlaks, along the Eritrean coast, around the Mohabbakahs, the
Haycocks, and South West Rocks, and in the waters around the Zugar-Hanish
group of “mid-seaislands”. (As noted above, Eritrea denied that any part of its
fish catch depended on inland Eritrean fisheries such asin lakes and reservoirs.)
Asto Yemen, Eritrea claimed that Yemeni fishermen had hardly, if at all, relied on
the deep-water fishing grounds to the west of the mid-seaislandsand around the
Mohabbakahs, the Haycocks, and South W est Rocks; there was little evidence
of any Yemeni national s’ activity west of the Zugar-Hanish group; and Yemen had
failed toprovethat asingle gramof fish consumed in Yemen was taken from those
waters.

For its part, Yemen argued that its artisanal and traditional fishermen had long
fished in the waters around Jabal al-Tayr and the Zubayr group, in the waters
around the Zuqar-Hanish group, and in the deep waters west of Greater Hanish
and around the M ohabbakahs, the Haycocks, and SouthWest Rocks. Supporting
theseassertionswas evidence produced in the form of witness statementsin the
First Stage of the Arbitration in which individual Yemeni fishermenindicated that
they had fished in the waters in question for a long time. Asto the other Party,
Yemen again asserted that Eritrea’ s fishing activities were confined to waters of
the Dahlak archipelago and the inshore waters along the Eritrean coast and did
not to any substantial extent impinge on waters surroundingtheislandsat issue
in the First Stage of the Arbitration — including the deep waters west of Greater
Hanish and around the M ohabbakahs, the Haycocks, and South W est Rocks.

Consumption of Fish by the Population

Eritrea argued that the Eritrean coastal population consumed far more fish than
Yemen claimed and that, in addition, efforts were taking place to increase the
popularity and availability of fresh fish for human consumption by its general
population. It further asserted that the Yemeni population’s dependence on fresh
fish from the Red Sea as a food source had been greatly exaggerated by Yemen’'s
pleadings, and that the Yemeni population of the Tihama — and a fortiori the
population of Yemen as awhole — did not rely to any significant extent on fresh
fish as a food. For its part, Yemen maintained that its population, particularly in
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the coastal areas such as the Tihama, consumed substantial quantities of fish and
that — by contrast — Eritrean fish consumption was negligible.

Effect on Lines of Delimitation Proposed by the Parties

The Eritrean position was that the Tribunal’s indication of aline of delimitation
such as the“historic medianline” suggested by Eritreawould respect the historic
practice of the Parties, would not displace or adversely affect Yemen’s fishing
activity, and would be an equitable result for both Parties. In Eritrea’s view,
however, the Yemen proposed “median line” would deprive Eritrean fishermen of
valuable fishery areas east of the mid-sea islands, and would award to Yemen
areas to the west of the mid-sea islands and around the Mohabbakahs, the
Haycocks, and South West Rocks — where Eritrean fishermen had long been
plying their trade and where Yemeni nationals had never engaged in substantial
fisheries activity. To that extent Eritrea argued that the proposed ¥men
delimitation line would be inequitable and would deprive Eritrean fishermen of an
important resource.

On the other side, Yemen maintained that the median line proposed by it would
correctly reflect historical practices, would not give Yemen anything it did not
have before, would respect existing rights, would not “ penalise” existing or past
Eritrean fishing activity, and would constitute an equitable result. As far asthe
Eritrean proposed “historic median line” was concerned, it would encroach on
Yemen'’s traditional fishing grounds without justification, would deprive Yemeni
fishermen of deep water fisheries west of the mid-seaislands, and would give a
corresponding windfall to Eritrea.

The Tribunal’s Conclusions on the Evidence

Thepurposes of the arguments and evidence of the Parties were several, but were
essentially directed to establishing that the delimitation advanced by each Party
would respect existing historical practices, would not have a catastrophic effect
on local fishermen or population, would not have a generally negative effect on
the economy (orfuture plans) of the other Party, and would not have adel eterious
effect on the diet and health of the population of the other Party. By the same
token, each Party asserted or implied that theline of delimitation advanced by the
other would have precisely the converse effect. The evidence advanced by the
Parties has to a very large extent been contradictory and confusing.
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On the basis of the arguments and evidence advanced before it the Tribunal reaches the
following conclusions.

62.

63.

65.

Asto Fishing in General

Fishing in general is an important activity for both sides of the Red Sea coast.
This was recognised in the Award on Sovereignty of the Tribunal. It is not
necessary and probably misleading to seek to determine the precise extent of its
importance at any particular time, but the plain fact appears to be that — as the
Tribunal stated in paragraph 526 of its Award on Sovereignty — “the traditional
fishing regime in theregion . . . has operated, as the evidence presented to the
Tribunal amply testifies, around the Hanish and Zugar |slands and theislands of
Jabal al-Tayr and the Zubayr group”.

Moreover, the whole point of the Tribunal’s holding in paragraph vi of its
Dispositif in the Award on Sovereignty —that this traditional fishing regime shall
be perpetuated so as to include “free access and enjoyment for the fishermen of
both Eritreaand Yemen” —isthat such traditional fishing activity has already been
adjudged by the Tribunal to be important to each Party and to their nationals on
both sides of the Red Sea. It thus suffices to say that fishing, fishermen, and
fisheries are,and remain, of importanceto each Party in the present case. Precisely
because of this significance of paragraph 526 of the Award on Sovereignty and
paragraph vi of its Dispositif, the fishing practices of the Parties from time to time
are not germane to the task of arriving at aline of delimitation.

As to Economic Dependency on Fishing

It is not possible or necessary for the Tribunal to reach a conclusion that either
Eritrea or Yemen is economically dependent on fishing to such an extent asto
suggest any particular line of delimitation. The evidence before the Tribunal
suggests that fishing activity and income appear to form an important part of
Yemen's economic activity — particularly of the Tihama region — and that
revitalisation and development of the Eritrean fishing industry is a priority
objective of the Government of Eritreaand hasreceivedsignificant attention since
Eritrean independence.

Asto Location of Fishing Areas

The evidence advanced in both Stages of the Arbitration included evidence that
many fishermen from Eritrea tended largely to fish in and around the Dahlak
archipelago and on inshore waters along the Eritrean coastline, but it al so appears
that some Eritreanfishermen used thewaters in and around the Hanish and Zuqar
Islandsas well as the deep waters to the west of the mid-sea islands and around
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the Mohabbakahs, the Haycocks, and South West Rocks. This conclusion was
adumbrated by the Tribunal’s concern for maintenance of the traditional fishing
regime “in theregion” as awhole, “including free access and enjoyment for the
fishermen of both Eritrea and Yemen” (Award on Sovereignty, Dispositif,
paragraph 527, subparagraph vi).

There is abundant historical dataindicatingthat fishermenfromboth the eastern
and western coasts of the Red Seafreely undertook activities, including fishing
and selling their catch on the local markets, regardless of their national political
affiliation or their place of habitual domicile®

This information concerning the social and economic conditions affecting the
lives of the people on both sides of the Red Sea also reflects deeply-rooted and
common social and legal traditions that had prevailed for centuries among these
populations, each of which was under the direct or indirect rule of the Ottoman
Empire until the latter part of the X1Xth Century.

The evidence before the Tribunal furtherappearsto establishthat overthe years
Yemeni fishermen have operated as farnorth as the Dahlak archipelago and Jabal
a-Tayr and the Zubayr group, and as far west as the Mohabbakahs, the
Haycocks, and South West Rocks. Again, this conclusion is implicit in the
Tribunal’s concern for maintenance of the traditional fishing regime “in the
region” asawhole.

On asubject not unrelated to fishing areas, it should be noted that the evidence
is quite clear that Eritrean fishermen as well as Yemeni also appear to have
enjoyed freeand open access to the major fish market at Hodeidah onthe Yemen
side of the Red Sea without impediment by reason of their nationality. (This
element was again taken into account by the Tribunal in its Avard on
Sovereignty, Dispositif, paragraph 527, subparagraph vi.)

As to Consumption of Fish by the Population

The evidence concerning fish consumption advanced by each Party was
presumably aimed at establishing that the Tribunal’s adoption of the line of
delimitation proposed by the other Party would constitute a serious dietary or
health threat to the population of the first Party. However, the evidence on this
matter is conflicting and uncertain. It is difficult if not impossible to draw any
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generalised conclusions from the welter of alleged facts advanced by the Parties
in this connection.

The Tribunal can readily conclude, without having to weigh intangible and
elusive points of proof or without having to indulge in nice calculations of
nutritional theory, that fish as apresent and future potential resourceis important
for the general and local populations of each Party on each side of the Red Sea.
TheTribunal can also conclude, as amatter of common sense and judicial notice,
that interest in and development of fish as a food source is an important and
meritoriousobjective. Based on thesetwo conclusions, however, theTribunal can
find no significant reason on these grounds for accepting — or rejecting — the
arguments of either Party as to theline of delimitation proposed by itself or by
the other Party.

Concerning the Effect on Lines of Delimitation Proposed by the Parties

Based on the foregoing, the Tribunal finds no significant reason on any other
grounds concerning fishing — whetherrelated to the historical practice of fishing
in general, to mattersof asserted economic dependency on fishing,to thelocation
of fishing grounds, or to the patterns of fish consumption by the populations —
for accepting, or regjecting, the arguments of either Party on theline of delimitation
proposed by itself or by the other Party. Neither Party has succeeded in
demonstrating that the line of delimitation proposed by the otherwould produce
a catastrophic or inequitable effect on the fishing activity of its nationals or
detrimental effects on fishing communities and economic dislocation of its
nationals.®

For these reasons, it is not possible forthe Tribunal to accept or reject the line of
delimitation proposed by either Party on fisheries grounds. Nor can the Tribunal
find any relevant effect on the legal reasons supporting its own selection of a
delimitation line arising fromits consideration of the general past fishing practice
of either Party or the potential deprivation of fishing areas or access to fishing
resources, or arising from nutritional or other grounds.

® Cf. Article 70, paragraph 5 of the United Nations Convention on the Law of the Sea
“Developed geographicaly disadvantaged States shall, under the provisions of this
aticle, be entitled to participate in the exploitation of living resources only in the
exclusive economic zones of developed coastal States of the same sub-region or region
having regard to the extent to which the coastal State, in giving access to other States
to the living resources of its exclusive economic zone, has taken into account the need
to minimize detrimental effects on fishing communities and economic dislocation in
States whose nationals have habitualy fished in the zone.”
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For the above reasons, the evidence and arguments advanced by the Parties in
the matter of fishing and fisheries could have no significant effect on the
Tribunal’s determination of the delimitation that would be appropriate under
international law in order to produce an equitable solution between the Parties.
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CHAPTER |1l —Petroleum Agreementsand Median Lines

75.

76.

7.

78.

In the matter of the pertinence and probative force for this Stage of the
proceedings of petroleumcontracts and concessionsentered into by Yemen and
by Ethiopia or Eritrea, the Parties exhibited areversal of roles.

In the First Stage, Yemen laid great weight on oil contracts and concessions
concluded by it. It introduced into evidenceanumber of such oil agreements and
maps illustrating them, many of which were prepared by Petroconsultants S.A. of
Geneva. Since some of these arrangements embodied western boundaries to the
east of which lay some of the islands in dispute, Yemen argued that these
arrangements demonstrated that both Yemen and the contracting oil companies
were of the view that Yemen enjoyed sovereignty over those disputed islands. It
contended that, where a State enters into a concession covering aspecified area,
it holdsitself out as having sovereignty over that area; and that, where aforeign
oil company entersinto that concession, and expendsresources in pursuance of
it, it does so becauseit accepts and acts in reliance upon the sovereignty of that
State. Yemen emphasised that not only were some of its petroleum contracts of
a geographical extent that encompassed the disputed islands; it was also
significant, it claimed,that none of the oil contracts and concessions concluded
by Ethiopiaor Eritreadid so. Asthe Award on Sovereignty summarised: “ Yemen
contended that the pattern of Yemen’'s offshore concessions, unprotested by
Ethiopia and Eritrea, taken together with the pattern of Ethiopian concessions,
confirmed Yemen'’s sovereign claims to the disputed Islands, acceptance of and
investment on the basis of that sovereignty by oil companies, and acquiescence
by Ethiopia and Eritrea.” (paragraph 390.)

In the First Stage, Eritreain contrast argued that conclusion by a State of an ail
contract or concession with aforeign oil company was not evidence of title but,
at most, a mere claim. Such arrangements lacked probative forceunlessactivities
in pursuance of them took place. Nevertheless Eritrea countered Yemen's
argument by introducing evidence of aconcession concluded by Ethiopiawhich
covered part or al of Greaterand L esser Hanish I slands. Neither Eritreanor Yemen
attached importance to the fact that a number of the petroleum arrangements
concluded by Yemen and Ethiopiaor Eritrea extended to a median line between
their respective coastlines.

Inits Award on Sovereignty, the Tribunal concluded:
437. The offshore petroleum contracts entered into by Yemen, and by

Ethiopia and Eritrea, fail to establish or significantly strengthen the claims
of either party to sovereignty over the disputed islands.
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438. Those contracts however lend a measure of support to a median line
between the opposite coasts of Eritrea and Yemen, drawn without regard to
theislands, dividing the respective jurisdiction of the Parties.

In the Second Stage of these Proceedings, Eritrea placed great emphasis upon
paragraph 438, and other passages of the Award, that found that various
petroleumarrangements indicatelimits drawn along amedianline, and contended
that the Tribunal’s Award provided support for the“historic median line” which
it now advanced as the maritime boundary linebetween Eritrea and Yemen. Eritrea
stressed that, in several petroleumcontracts concluded by Yemen,thecontractual
area extended from the mainland coast of Yemen in theeast to the median line of
the Red Sea, drawn without regard to base points on the disputed islands. It
observed that a contract concluded by it, and another concluded by Yemen, ran
through Greater Hanish along a median line. It pointed out that one of Yemen's
concession contracts contains amedian line, marked “Ethiopia” to the west and
“Yemen” to the east. It maintained that maps prepared by Petroconsultants,
introduced and relied upon by Yemen in the First Stage, and showing concession
boundaries running along amedian linebetween the coasts of Yemen and Eritrea,
cannot now be discounted by Yemen because it introduced them for another
purpose. Eritrea acknowledged that the contracts and conduct of Yemen and of
Ethiopia and Eritreaare not tantamount to mutual acceptance of amedian maritime
boundary oreven of amodusvivendi line.But it contended that they neverthel ess
provideapersuasive basis fortaking an “ historic medianline” to dividethe waters
of the Red Sea, to be drawn without according the “mid-sea” disputed islands
influence on the course of that line.

Yemenfor its part contended that, while it introduced the Petroconsultants maps
as evidence of Yemen’'s sovereignty over the disputed islands, it did so not to
show maritime boundaries; that the Petroconsultants maps contain “mistakes”;
and that these and other maps introduced in the First Stage contain disclaimers
about lines affecting or prejudicing the contracting government’s sovereign
rights. Yemen emphasised the Tribunal’s holding that the concessions were
“issued with commercial considerationsin mind and without particularregard to
the existence of the Islands”. (Award on Sovereignty, paragraph 412.)

It should be noted that, in the course of making its holdings on sovereignty over
the disputed islands, the Tribunal held that the petroleum contracts do “lend a
measure of support to a median line between the opposite coasts of Eritrea and
Yemen, drawn without regard to the islands, dividing the respective jurisdiction
of the Parties”.

At this juncture, however, the Tribunal acts in the light of the dispositive
provisions of paragraph 527 of its Award. Which islands are subject to the
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territorial sovereignty of Eritrea, and which are subject to the territorial
sovereignty of Yemen, has been determined. In delimiting the maritime boundaries
of the Parties, the Tribunal is required in this Second Stage of the proceedings to
take into account, inter alia, the opinion that it formed on the question of
territorial sovereignty.

As is set out in other passages of this Award, the Tribunal has taken as its
starting point, asits fundamental point of departure, that, as between opposite
coasts, a median line obtains. The Award on Sovereignty’s examination of
petroleum arrangements does show, as just indicated, repeated reference to a
median line between the coasts of Yemen and Eritrea. To that extent, Eritrea’s
position in this Stage of the proceedingsis sustained by those references. But
that is not the same as saying that the maritime boundary now to be drawn should
be drawn throughout its length entirely without regard to the islands whose
sovereignty has been determined; norisit to say that that boundary should track
Eritrea’ s claimed “ historic medianline”. The concession lines were drawn without
regardto uninhabited, volcanic islandswhen their sovereignty wasindeterminate.
Those lines can hardly be taken as governing once that sovereignty has been
determined. While initial weight isto be given to the mainland coasts and their
island fringes, some weight isto be or may be accorded to the islands, certainly
in respect of their territorial waters. What weight, and why and how, are questions
addressed below.

In respect of petroleum arrangements and a maritime boundary between the
Parties in the Red Sea, the Tribunal recalls the conclusion of the International
Court of Justice in its Judgment in the North Sea Continental Shelf cases,’ that
delimitation of States’ areas of continental shelf may lead to “an overlapping of
the areas appertaining to them. The Court considers that such a situation mustbe
accepted as a given fact and resolved either by an agreed, or failing that by an
equal division of the overlapping areas, or by agreements for joint exploitation,
the latter solution appearing particularly appropriate when it is a question of
preserving the unity of adeposit.” Judge Jessup in his separate opinion in that
case referred to a seminal article by William T. Onorato® and cited examples of
such cooperation; and in the last thirty years there has grown up asignificant
body of cooperative State practice in the exploitation of resources that straddle
maritime boundaries. The papersin avolume published by The British Institute

7 1.C.J. Reports 1969, p. 52.

8 Apportionment of an International Petroleum Deposit, 17 ICLQ 85 (1958).
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of International and Comparative Law summarise and analyse this practice? as
does a more recent study by Masahiro Miyoshi, The Joint Development of
Offshore Oil and Gas in Relation to the Maritime Boundary Delimitations,
International Boundaries Research Unit, 1999.%°

That practice has particular pertinence in the current case. TheRRed Seais not to
be compared to the great oceans. Yemen and Eritrea face one another across a
relatively narrow compass. Their peoples have had along and largely beneficent
history of intermingling, a history not limited to the free movement of fishermen
but embracing a wider trade, and a common rule as well as a common religion.
These relations long antedate therelatively modern, European-derived, concepts
of exclusionary sovereignty. While oil and gas in commercial quantities have not
to date been found beneath the waters of the Red Seathat lie between Eritreaand
Yemen, it is possible that either or both may be.

In paragraph 1 of its Prayer for Relief, Eritrea requests the Tribunal to determine
that “The Eritrean people’s historic use of resources in the mid-sea islands
includes. . . mineral extraction”. For reasons explained in paragraph 104 of this
Award, the Tribunal is not in a position to accede to this request. However, it is
of the view that, having regard to the maritime boundary established by this
Award, the Parties are bound to inform one another and to consult one another
on any oil and gas and other mineral resources that may be discovered that
straddle the single maritime boundary between them or that lie in its immediate
vicinity. Moreover, the historical connections between the peoples concerned,
and the friendly relations of the Parties that have been restored since the
Tribunal’ s rendering of its Award on Sovereignty, together with the body of State
practice in the exploitation of resources that straddle maritime boundaries, import
that Eritrea and Yemen should give every consideration to the shared or joint or
unitised exploitation of any such resources.
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° Edited by Hazd Fox, Joint Development of Offshore Oil and Gas (1990) by R.R.
Churchill, Kamd Hossein, Isa Huneidi, Masairo Miyoshi, lan Townsend-Gault,
Anastasia Strati, H. Burmester, Clive R. Symmons, Thomas H. Walde, Brenda Barrett,
P. Birnie and A.D. Read.

© See aso, I.Fl. Shihata and W.T. Onorato, Joint Development of International
Petroleum Resources in Undefined and Disputed Areas, International Conference of
the LAWASIA Energy Centre, Kuala Lumpur, 1992.
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CHAPTER IV — TheTraditional Fishing Regime
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In paragraph 526 of its Award on Territorial Sovereignty and Scope of the Dispute
the Tribunal found:

Infinding that the Parties each have sovereignty overvariousof thelslands
the Tribunal stresses to them that such sovereignty is not inimical to, but
rather entail s, the perpetuation of thetraditional fishingregime in theregion.
This existingregime has operated, as the evidence presented to the Tribunal
amply testifies, around the Hanish and Zuqar Islands and the islands of
Jabal al-Tayr and the Zubayr group. In the exercise of its sovereignty over
these islands, Yemen shall ensure that the traditional fishing regime of free
access and enjoyment forthefishermen of both Eritrea and Yemen shall be
preserved for the benefit of the lives and livelihoods of this poor and
industrious order of men.

Immediately after, in paragraph vi of its Dispositif, The Tribunal determined that:

the sovereignty found to lie within Yemen entails the perpetuation of the
traditional fishing regime in theregion,including freeaccess and enjoyment
for the fishermen of both Eritrea and Yemen.

Eritrea has taken the view that these findings entail the establishment of joint
resource zones, which the Tribunal should delimit in its Award in the Second
Stage. Eritrea, inits Prayer for Relief, also urged the Tribunal to direct the Parties
to negotiate so asto achieve certain resultsit regards as required by paragraph
527(vi) of the Dispositif in the Award on Sovereignty, and to take certain other
powers in relation thereto. To fail to do so, contended Eritrea, would be infra
petita. Eritrea further contended that the final paragraph of the letter of 9
November 1998 from the President of the Tribunal to the counsel and co-agent for
Eritrea |eft Eritrea full liberty so to submit during this Stage of the Arbitration.
Some of the elements contained in Eritrea’s Prayer for Relief were not pursued in
oral argument; there the main pleawas that the Court specify with precisionwhat
was entailed by its finding as to the traditional fishing regime and where that
regime lay within the Red Sea. However, the Prayer for Relief, unamended, was
said by Eritreato represent its final submissions.

Yemen took the view that it was clear from paragraph 526 of the Award on
Sovereignty that it was for it, Yemen, in the exerciseof its sovereignty, to ensure
the preservation of the traditional fishing regime; that, while the 1994 and 1998
Agreements might prove to be useful vehicles for that exercisein sovereignty,
there was no question of Yemen’s sovereignty having been made conditional and
thus no agreement with Eritreawas necessary forthe administrativemeasuresthat
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might relateto this regime; that the Tribunal had not made any finding that there
should be joint or common resource zones; that the Tribunal’s finding that
Yemen’s sovereignty entailed the perpetuation of the traditional fishing regime
was afindingin favour of the fishermen of Eritrea and Yemen, not of the State of
Eritrea; that Article 3(1) of the Agreement on Principles and Article 2(3) of the
Arbitration Agreement meant that it would be ultra vires for the Tribunal to
respond favourably to Eritrea’ s Prayerfor Relief; and that the President’ s letter of
9 November 1998 indeed showed that the Prayerfor Relief wasirregular. Further,
Yemen contended that there had traditionally been no significant Eritrean fishing
in thevicinity of theislands.

The details of the positions taken by Eritrea and Yemen is recalled above at
paragraphs 48-60.

The Tribunal recalls that it based this aspect of its Award on Sovereignty on a
respect for regional legal traditions. The abundant literature on the historical
realities which characterised the lives of the populationson both the eastern and
western coasts was noted in the award of the Arbitral Tribunal in the First Stage
of the Proceedings, paragraph 121, footnote 9 and paragraph 128, footnote 11.
This well-established factual situation reflected deeply rooted common legal
traditionswhich prevailed during several centuriesamongthepopulationsof both
coasts of the Red Sea, which were until the latter part of the nineteenth century
underthe direct or indirect rule of the Ottoman Empire. The basic Islamic concept
by virtue of which all humans are “stewards of God” on earth, with an inherent
right to sustain their nutritional needs through fishing from coast to coast with
free access to fish on either side and to trade the surplus, remained vivid in the
collective mind of Dankhalis and Yemenites alike.

Although the immediate beneficiaries of this legal concept were and are the
fishermen themselves, it applies equally to Statesin their mutual relations. As a
leading scholar has observed: “Islam is not merely a religion but also a political
community (umma) endowed with a system of law designed both to protect the
collective interest of its subjects and to regulate their relations with the outside

world” 1t

The sovereignty that the Tribunal has awarded to Yemen over Jabal al-Tayr, the
Zubayr group and the Zugar-Hanish group is not of course a “conditional”
sovereignty, but a sovereignty nevertheless that respects and embraces and is
subject to the Islamic legal concepts of theregion. Asit has been aptly put, “in
today’ s world, it remains true that the fundamental moralistic general principles
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of the Quran and the Sunna may validly be invoked for the consolidation and
support of positive international law rules in their progressive development
towards the goal of achieving justice and promoting the human dignity of all
mankind” 12

The Tribunal’s Award on Sovereignty was not based on any assessment of
volume, absolute or relative, of Yemeni or Eritrean fishing in the region of the
islands. What was relevant was that fishermen from both of these nations had,
from time immemorial, used theseislandsforfishing and activities related thereto.
Further, the finding on the traditional fishing regime was made in the context of
the Award on Sovereignty precisely because classical western territorial
sovereignty would have been understood as allowing the powerin the sovereign
stateto excludefishermenof adifferent nationality fromits waters. Title over Jabal
al-Tayrandthe Zubayrgroup and overthe Zugar-Hanish group was found by the
Tribunal to beindeterminate until recently. Moreover, these islands lay at some
distance from the mainland coasts of the Parties. Their location meant that they
were put to a special use by the fishermen as way stations and as places of
shelter, and not just, or perhaps even mainly, as fishing grounds. These special
factors constituted alocal tradition entitled to the respect and protection of the
law.

It is clear that the Arbitration Agreement does not authorise the Tribunal to
respond affirmatively to paragraphs 6 and 7 of Eritrea’s Prayer for Relief. Nor,
indeed, would it have been able so to do even if the arbitration had been
conducted within the framework of a single stage or phase, as originally
envisaged by Article 3(1) of the Agreement on Principles.

However, Eritreais entitled to submit to the Tribunal that its finding as to the
traditional fishing regime has implications for the delimiting of maritime
boundaries in the Second Stage; and the Tribunal is at liberty to respond to such
submissions.

Indeed, it is bound to do so, becauseit is not otherwise in a position to respond
to the submissions made by Yemen aswell as by Eritreain this Second Stage. It
cannot bethe casethat thedivision of the Arbitration into two stages meant that
the Parties may continue to debate whether the substantive content of the
Tribunal’ s findings on the traditional fishing regime has any relevanceto thetask
of delimitation, but that the Tribunal must remain silent. Such formalismwas never
the objective of the agreement of both Partiesto divide the Arbitration into two
Stages.

2 Encyclopedia of Public International Law, volume 7, page 229.
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Of course, in making its Award on Sovereignty the Tribunal did not “prefigure”
or anticipate the maritime delimitation that it is now called upon to make in the
Second Stage, after full pleadingsby the Parties. Beyond that the Tribunal is not
to be artificially constrained in what it may respond to by the procedural
structures agreed for the Arbitration. The two-stage mechanism is not to be read
either as forbidding Parties to make the arguments they wish, when they wish; nor
as limiting their entitlement to seek to protect what they perceive as their
substantive rights.

Article 15 of the Arbitration Agreement (the meaning of which is otherwise not
readily intelligible) lends support to this view. Paragraph 2 speaks of the
Arbitration Agreement as “implementing the procedural aspects” of the
Agreement on Principles. And Paragraph 1 provides that:

Nothing in this Arbitration Agreement can be interpreted as being
detrimental to thelegal positionsorto the rights of each Party with respect
to the questions submitted to the Tribunal, nor can affect or prejudice the
decision of the Arbitral Tribunal or the considerations and grounds on
which those decisions are based.

AstheTribunal hasindicated in its Award on Sovereignty, thetraditional fishing
regime around the Hanish and Zuqar Islands and theislands of Jabal al-Tayr and
the Zubayr group is one of free access and enjoyment for the fishermen of both
Eritrea and Yemen. It is to be preserved for their benefit. This does not mean,
however, that Eritrea may not act on behalf of its nationals, whether through
diplomatic contacts with Yemen or through submissionsto this Tribunal. There
isnoreasontoimport intothe Red Sea the western legal fiction —which isin any
event losing its importance — whereby all legal rights, even those in reality held
by individuals, were deemed to bethoseof the State. That legal fiction served the
purpose of allowing diplomatic representation (where the representing State so
chose)inaworld in which individual s had no opportunities to advancetheir own
rights. It was never meant to be the case however that, were aright to be held by
an individual, neither the individual nor his State should have access to
international redress.

The Tribunal accordingly now respondsto thediverse submissions advanced in
this Stage by the Parties, both as to the substantive content of the traditional
fishing regime referred to in paragraphs 526 and 527(vi) of its Award on
Sovereignty and as to any implicationsforits task in this stage of the Arbitration.
The correct answer is indeed to be gleaned from the pages of that Award itself.
Attention may in particularbe drawn to paragraphs 102, 126-128, 340, 353-357 and
526.
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Thetraditional fishing regime is not an entitlement in common to resources nor is
it ashared right in them. Rather, it entitles both Eritrean and Yemeni fishermen to
engagein artisanal fishing around theislandswhich, inits Award on Sovereignty,
the Tribunal attributed to Yemen. Thisis to be understood as including diving,
carried out by artisanal means, for shells and pearls. Equally, these fishermen
remain entitled freely to use these islands for those purposes traditionally
associated with such artisanal fishing — the use of the islands for drying fish, for
way stations, for the provision of temporary shelter, and for the effecting of
repairs.

In paragraph 1 of the Prayer for Relief, Eritreaasks the Tribunal to determine that
“The Eritrean people’s historic use of resources in the mid-seaislands includes
guano and mineral extraction . ..”. In the pleadings before the Tribunal Eritrea
referred specifically in this context to guano extraction which had been licensed
by Italy. Guano extraction is not to be assimilated to mineral extraction more
generally. Further, as the Award on Sovereignty made clear, Eritrea’ s rightstoday
are not derived from a claimed continuity from rights once held by Italy. The
traditional fishing regime covers those entitlements that al the fishermen have
exercised continuously throughtheages. The Tribunal has received no evidence
that the extraction of guano, or mineral extraction more generally, forms part of the
traditional fishing regime that has existed and continues to exist today.

The FAO Fisheries Infrastructure Development Project Report of 1995 was a
report on fishing in Eritrean waters. However, its findings on artisanal fishing
would be of general application in thisregion. The 1995 Report makes clear that
both the artisanal vessels and their gear are simple. The vessels are usually
canoes fitted with small outboard engines, slightly larger vessels (9-12 m) fitted
with 40-75 hp engines, orfishing sambukswith inboard engines. Dugout canoes
and small rafts (ramas) are also in use.’* Hand lines, gill netsand long lines are
used. Inits Report on Fishing in Eritrean waters, the FAO study states that this
artisanal fishing gear, which varies according to the boat and thefish, is“simple
and efficient” 1

However, the term “artisanal” is not to be understood as applying in the future
only to acertain type of fishing exactly as it is practised today. “ Artisanal fishing”
isused in contrast to “industrial fishing”. It does not exclude improvements in
powering the small boats, in the techniques of navigation, communication orin

3 FAO 24/95 ADB-ERI .4, 27 February 1995, at paragraphs 2.19 and 3.44.
 Ibid., paragraph 2.20.
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the techniques of fishing; but thetraditional regime of fishing does not extend to
large-scale commercial or industrial fishing nor to fishing by nationals of third
States in the Red Sea, whether small-scale or industrial.

In order that the entitlements be real and not merely theoretical, the traditional
regime has al so recognised certain associated rights. There must be free access
to and fromtheislandsconcerned — including unimpeded passage through waters
in which, by virtue of its sovereignty over the islands, Yemen is entitled to
exclude all third Parties or subject their presence to licence, just as it may doin
respect of Eritreanindustrial fishing. This free passage for artisanal fishermen has
traditionally existed not only between Eritrea and the islands, but also between
theislandsand the Yemen coast. The entitlement to enter the relevant ports,and
to sell and market the fish there, is an integral element of the traditional regime.
The 1994 Memorandum of Understanding between the State of Eritrea and the
Republic of Yemen for Cooperation in the Areas of Maritime Fishing, Trade,
Investment, and Transportation usefully identifies the centres of fish marketing
on each coast. Eritrean artisanal fisherman fishing around the islandsawarded to
Yemen have had freeaccessto Maydi, Khoba, Hodeidah, Khokha and Mochaon
the Yemen coast, just as Yemeni artisanal fishermen fishing around the islands
have had an entitlement to unimpeded transit to and accessto Assab, Tio, Dahlak
and Massawa on the Eritrean coast. Nationals of the one country have an
entitlement to sell on equal terms and without any discrimination in the ports of
the other. Within the fishing markets themselves, the traditional non-
discriminatory treatment — so far as cleaning, storing and marketing is concerned
—istobecontinued. Thetraditional recourseby artisanal fisherman to theacquil
system to resolve their disputesinter seisto be also maintained and preserved.

Yemen and Eritrea are, of course, freeto make mutually agreed regulationsfor the
protection of this traditional fishing regime. Insofar as environmental
considerationsmay in the future require regulation, any administrative measures
impacting upon these traditional rights shall be taken by Yemen only with the
agreement of Eritreaand, so far as accessthrough Eritrean waters to Eritrean ports
is concerned, vice versa.

The traditional fishing regime is not limited to the territorial waters of specified
islands; nor are its limits to be drawn by reference to claimed past patterns of
fishing.ltis,as Yemenitself observesinits Answers to the Tribunal’s Questions,
Annex 2, page 63, a“regime that has existed for the benefit of the fishermen of
both countries throughout theregion” . By itsvery nature it is not qualified by the
maritime zones specified under the United Nations Convention on the Law of the
Sea, the law chosen by the Parties to be applicable to thistask in this Second
Stage of the Arbitration.Thetraditional fishing regime operates throughout those
waters beyond the territorial waters of each of the Parties, and also in their
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territorial waters and ports, to theextent and in the manner specifiedin paragraph
107 above.

Accordingly, it does not depend, eitherforits existence or forits protection,upon
thedrawing of an international boundary by this Tribunal. This much was indeed
acknowledged by Yemen in its Answers to the Tribunal’s Questions, when it
observed that “the holdingsof the Tribunal in the first Award with respect to the
traditional fishing regime constituteresjudicata without prejudiceto the maritime
boundary that the Tribunal decides on in the second stage of the proceedings”
(Annex 2, page 63). Yemen informed the Tribunal that it was “fully committed to
apply and implement the Award in all its aspects, including with respect to the
perpetuation of the traditional fishing regime for the fishermen of both Eritreaand
Yemen”.Noris the drawing of the maritime boundary conditioned by thefindings,
in the Award on Sovereignty, of such aregime.

As the Tribunal has explained above, no further joint agreement is legally
necessary for the perpetuation of a regime based on mutual freedoms and an
absence of unilaterally imposed conditions. However, should Eritrea and Yemen
decide that the intended cooperation exemplified by the 1994 Memorandum of
Understanding and the 1998 Agreement can usefully underpin the traditional
regime,they may chooseto usesome of the possibilities within theseinstruments.
The subject matter of the 1994 instrument has a particular pertinence. (Moreover,
it isthe understanding of the Tribunal that the Parties did not jointly intend to
deprive fishermen of their rights under this traditional regime if they failed to
submit afishinglicenceto the other Party within three monthsfromthe date of the
signing of the Memorandum of Understanding.)

TheTribunal has responded to the pleadingsthat both Parties have made, as they
were entitled todo, in this phaseof the proceedings. Its answer indicates how its
Award on Sovereignty is to be understood in relation to the matters that the
Parties have now raised beforeit.
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CHAPTER YV — The Delimitation of the International Boundary

The Tribunal’s Comments on the Arguments of the Parties

113.

114.
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Since, as it will appear below, the international maritime boundary line decided
upon by the Tribunal differs in some respects from both the one claimed by
Yemen and the one, ortheones, claimed by Eritrea, it is right firstto explain briefly
where and why the boundaries claimed by the Parties have not been endorsed in
this Award. This will now be donetaking generally firstthe Yemen claim and then
the Eritrean claim, as this was the orderin which the Parties agreed to argue in the
Oral Proceedings of this Second Stage of this Arbitration.

Yemen claimed one single international boundary lineforall purposes. Thesingle
line it claimed was described as a “median line”, because Yemen treated the
westward-facing coasts of all of itsislands as relevant coasts for purposes of the
delimitation. Forthe Eritreancoast, Yemen used base points on the mainland coast
of Eritrea and thus ignored the Eritrean mid-sea islands for the purpose of
delimitation of the boundary. Yemen also claimed that its line can properly be
described as a coastal median line. For Yemen the relevant coastsincluded not
only the islands over which it has been awarded sovereignty, but also of certain
among the Dahlak islands; thus Yemen, like Eritrea, was prepared to treat the
Dahlaks as being part of the Eritrean coast, and so used basepoints on the islets
forming the outer fringe of the group. When on the other hand Eritrea spoke of
what it called “the coastal medianline”, it meant the median line between what in
the Eritrean view represented the mainland coasts of both Parties. At the same
time Eritrea claimed a historic median line using only its own islands as base
points, and thus ignoring those of Yemen. These variations produced different
claimed median lines. See Eritrea’s M aps 3and 7,and Yemen's Map 12.1. See also
Charts 1 and 2 showing the base points as provided by Eritrea.

It is in what Yemen called the northern sector of the boundary line where this
difference caused the greatest divergence, actually of several nautical miles,
between the lines claimed by the Parties because of the question of how much
“effect” on the line should be given to the Yemen northern islands, namely the
small sole mid-seaisland of Jabal a-Tayr and the mid-sea groups of islands and
islets called Zubayr. Yemen allowed them full effect on the line; Eritrea’s line
allowed them none.

In considering this marked divergence of view it is well to recollect that the
boundary line in its northern stretch — including indeed both the opposing
claimed lines — are boundaries between the Yemen and the Eritrean continental
shelves and EEZ; and are therefore governed by Articles 74 and 83 of the 1982
Convention. In any event there has to be room for differences of opinion about
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theinterpretation of articles which, in alastminuteendeavour at the Third United
Nations Conference on the Law of the Sea to get agreement on a very
controversial matter, were consciously designedto decideas little as possible. It
isclear, however, that both Articles envisage an equitable result.

This requirement of an equitable result directly raises the question of the effect
to beallowed to mid-seaislands which, by virtue of their mid-sea position,and if
allowed full effect, can obviously produce a disproportionate effect — or indeed
areasonable and proportionate effect — al depending on their size, importance
and like considerations in the general geographical context.

Yemen understood this problem very clearly. Its argument was that, although
these mid-sea islands and islets are small and uninhabitable (these questions
figured prominently in the First Stage of this Arbitration), those considerations
were nicely matched, or “balanced”, by the complementary smallness and | ack of
importance of the outerislets of the Dahlak group which were the base points on
the Eritrean side of the boundary. However, the situation of these Dahlak islets
isvery different from that of the mid-seaislands. The Dahlak outer islets are part
of amuch larger group of islands which both Parties were agreed are an integral
part of the Eritrean mainland coast. Consequently, between these islets and the
mainland, theseais Eritreaninternal waters. The Tribunal had therefore, as will be
seen below, no difficulty in rejecting this “balancing” argument of Yemen, asit
does not compare like with like.

In its assessment of the equities of the “effect” to be given to these northern
islandsandislets,the Tribunal decided not to accept the Yemen pleathat they be
allowed a full, or at least some, effect on the median line. This decision was
confirmed by the result that, in any event, these mid-seaislandswould enjoy an
entire territorial sea of the normal 12 miles— even on their western side.

Onepractical result of the Yemen bal ancing argument regarding the northern mid-
sea islands is that Yemen did not argue in the alternative about possible base
points on theislands fringing the Yemen mainland coast — which islands could
much more cogently be said to balance the Dahlaks.

The Eritrean argument concerning this northern stretch of the linewas relatively
simple: it argued strongly against the Yemen balancing suggestions, and here
asked forthe mainland coastal median line. At first, it was not clearwhat were the
base points used by Eritrea. However, in answer to a question from the Tribunal,
Eritrea did produce two complete sets of base points for the Eritrean coast and
also a set for the Yemen coast. (See Charts 1 and 2.)
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The latitude of 14°25\N — where the Yemen northern sector becomes the Yemen
central sector — results from another factor on which the Parties differ. Thisline
of latitude is not chosen at random by Yemen. It is the point at which the Yemen
median lineis nolonger controlled by Zubayr as abasepoint but enters underthe
control of the north-western point of the island of Zuqar. The Eritrean lines, for
indeed there are two of them, continue southwards, ignoring the possible effect
of the Zugar — Hanish group. The “historic” median line (Map 3) cuts through
Zugar,and the coastal median linecuts through theisland of Greater Hanish (Map

7).

The Tribunal did not find it easy to resolvethis divergence of method, but finally
the Tribunal decided to continue its line as a mainland coastal line until the
presence of Yemen’s Zugar-Hanish group compels a diversion westwards. (The
Tribunal’sline, as will appear below, is neither the Yemen line nor yet the Eritrean
line))

In support of its enclave solution for certain of the Eritreanislands, Yemen entered
upon an assessment of the relative size and importance of the Eritrean islands
generally, as ifthey were islands whose influence on the boundary linefdls to be
assessed, not as being possibly in an area of overlapping territorial sea, but as if
they were to be assessed solely by reference to Articles 74 and 83 of the
Convention. This approach enabled Yemen to argue that these Eritrean
“navigational hazards” were insignificant even when compared with the Yemen
Zuqgar-Hanish group; and that accordingly the South West Rocks and the
Haycocks oughttobe enclaved and the boundary linetaken onto the Eritrean side
of them, thus leaving the two enclaves isolated on the Yemen side of the
boundary line.

The Tribunal, as will appear below, has had little difficulty in preferring the
Eritrean argument, which brings into play Article 15. This solution also has the
advantage of avoiding the need for awkward enclaves in the vicinity of amajor
international shipping route.

The Yemen “ southern sector” began at the line of latitude 13°20NN. Again, thisis
not an arbitrary choice. It was the point at which Yemen's median line, which had
hitherto been controlled by Suyul Hanish, first came under the control of the
nearest point on the mainland coast of Yemen. The Yemen line then continued
throughout the southern sector as a coastal median line.

In the main part of this southern sector, therefore, there were only differences of
detail between the Yemen and Eritrean lines becausethere werenomid-seaislands
to complicatethe problem. There was indeed the large complication of the Bay of
Assab and of its off-lyingislands, but here Yemen rightly assumed that this bay
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isintegral to the Eritrean coast and is internal waters, and that the controlling base
points would therefore be on the low-water line of the outer coastal islands.

In the course of its passage from the overlapping territorial seas areas to the
relatively simple stretch between parallel coasts of the southern sector, the Yemen
line was again a median line controlled by the Yemen islands as well as by the
Eritrean mainland coast. However, the line preferred by the Tribunal, mindful of
the simplicity desirable in the neighbourhood of a main shipping lane, is one that
would mark this passage directly and independently of the Yemen and Eritrean
islands. It is not easy to trace the Eritrean median linein this area because of the
complication of its boxsystemfor thetraditional fishing areas. | ndeed, this review
of the Parties’ arguments and the Tribunal’ s view of them does somewhat scant
justice to the complicated and carefully researched Eritrean scheme for
delimitation of the traditional fishing areas, but this matter has been dealt within
Chapter IV.

This chapter will now turn to describe the boundary line determined by the Tribunal.

129.
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The Boundary Line Determined by the Tribunal

The task of the Tribunal in the present Stage of this Arbitration is defined by
Article 2of the Arbitration Agreement, and isto“result in an award delimitingthe
maritime boundaries”. The term “boundaries” is here used, it is reasonable to
assume, in its normal and ordinary meaning of denoting an international maritime
boundary between the two State Parties to the Arbitration; and not in the sense
of what is usually called amaritime “limit”, such as the outer limit of a territorial
sea or a contiguous zone; although there might be places where these limits
happen to coincide with or be modified by the international boundary.

Article 2 also provides that, in determining the maritime boundaries, the Tribunal
isto take “into account the opinion it will have formed on questionsof territorial
sovereignty, the United Nations Convention onthe Law of the Sea, and any other
pertinentfactor”. Thereasonsfortaking account of the Award on Sovereignty are
clear enough and both Parties have agreed in their pleadings that, in the Second
Stage, there can be no question of attempting to reopenthedecisionsmadeinthe
FirstAward. Therequirement to take into account the United Nations Convention
on the Law of the Seaof 1982is important becauseEritreahas not become a party
to that Convention but has in the Arbitration Agreement thus accepted the
application of provisions of the Convention that are found to be relevant to the
present stage. There is no reference in the Arbitration Agreement to the
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customary law of the sea, but many of the relevant elements of customary law are
incorporatedin the provisions of the Convention. “Any other pertinent factors”
is a broad concept, and doubtless includes various factors that are generally
recognised as being relevant to the process of delimitation such as
proportionality, non-encroachment, the presenceofislands, and any otherfactors
that might affect the equities of the particular situation.

It is a generally accepted view, as is evidenced in both the writings of
commentators and in thejurisprudence, that between coasts that are opposite to
each other the median or equidistance line normally provides an equitable
boundary in accordance with the requirements of the Convention, and in
particular those of its Articles 74 and 83 which respectively provide for the
equitable delimitation of the EEZ and of the continental shelf between States with
opposite or adjacent coasts. | ndeed both Parties tothe present casehave claimed
aboundary constructed on the equidistance method, although based on different
points of departure and resulting in very different lines.

The Tribunal has decided, after careful consideration of all the cogent and skilful
arguments put before them by both Parties, that theinternational boundary shall
be asingle all-purpose boundary whichis amedian line and that it should, as far
as practicable, be amedian line between the opposite mainland coastlines. This
solutionis not only in accord with practiceand precedent in the like situationsbut
isalso onethat is already familiar to both Parties. Asthe Tribunal had occasion
to observeinits Award on Sovereignty (paragraph 438), the offshore petroleum
contracts entered into by Yemen, and by Ethiopiaand by Eritrea, “lend a measure
of support to a median line between the opposite coasts of Eritrea and Yemen,
drawn without regard to theislands, dividing the respective jurisdiction of the
Parties”.In the present stagethe Tribunal has to determineaboundary not merely
for the purposes of petroleum concessions and agreements, but a single
international boundary for al purposes. For such a boundary the presence of
islands requires careful consideration of their possible effect upon the boundary
line; and this is done in the explanation which follows. Even so it will be found
that thefinal solution is that the international maritime boundary line remains for
the greater part a median line between the mainland coasts of the Parties.

The median lineisin any event some sort of coastal lineby its very definition, for
itisdefined as aline “every point of whichis equidistant from the nearest points
on the baselines from which the breadth of the territorial seas of thetwo States is
measured” (Article 15 of the Convention), although the same definition will be
found in many maritime boundary treaties and also in expert writings. The
“normal” baseline of the territorial sea as stated in Article 5 of the Convention —
and this again accordswith long practice and with the well established customary
rule of the law of the sea — is “the low-water line along the coast as marked on
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large scal e charts officially recognised by the coastal State”. There do arise some
questions about what is to be regarded as the “coast” for these purposes,
especially where islands are involved; and thesequestions, on which the Parties
differ markedly, require decisions by the Tribunal.

First, it is necessary to deal with acomplication that arises in the present case
concerning this general rule of measuring from the low-water line. The domestic
legislative definition of the territorial sea of Eritreais still the 1953 enactment by
Ethiopiawhich fixed Ethiopia’ s territorial waters as “ extending from the extremity
of the seaboard at maximum annual high tide”. This was done even though an
Ethiopian customs enactment of 1952 had provided for a customs zone measured
from the “the mean low-water mark at neap tides”. The Yemen claim was that, in
view of this 1953 legislation, the Tribunal should measure the median line
boundary fromthe high-water line instead of thelow-waterlineal ong the Eritrean
coast (and indeed Yemen’'s median line does).

In this matter the Tribunal prefers the Eritrean argument that the use of the low-
water lineislaid down by ageneral international rule in the Convention’s Article
5, and that both Parties have agreed that the Tribunal isto take into account the
provisions of the Convention in deciding the present case. The median line
boundary will, therefore, be measured from the low-water line, shown on the
officially recognised charts for both Eritrea and Yemen, in accordance with the
provisionin Article 5of the Convention. Theofficially recognised charts used by
the Tribunal are BA (British Admiralty) Charts; thoseCharts useas aChart Datum
approximately the level of the Lowest Astronomical Tide. These Charts were
among those relied on by the Parties in the present Stage of the Proceedings.

Northern and Southern Extremities of the Boundary Line

Thereis also aproblemrelating to both the northern and the southern extremities
of the international boundary line. The Tribunal has the competence and the
authority according totheArbitration Agreementto decidethe maritime boundary
between the two Parties. But it has neither competence nor authority to decideon
any of the boundaries between either of thetwo Parties and neighbouring States.
It will therefore be necessary to terminate either end of the boundary line in such
away asto avoid trespassing upon an area where other claims might fal to be
considered. It is, however, clearly necessary to consider the choices of the base
points controlling the median line first, and then to look at the cautionary
termination matterwhen thelinetobethusterminated at its northern and southern
ends has been produced.

The construction of the international single boundary decided upon by the
Tribunal, working generally from the north to the south, will now be described.
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The Northernmost Stretch of the Boundary Line

In this stretch, where the two lines claimed respectively by Eritrea and Yemen
differed so markedly in their courses, there were three main problems: what to do
about the Dahlak islands on the Eritrean side; what to do about thelone mid-sea
island of Jabal al-Tayr and the mid-seaisland group of Jabal al-Zubayr; and what
to do about the cluster of islands and rocks off the northern coast of Yemen.
These three questions will now be considered in that order.

The Dahlaks

Thistightly knit group of islands and islets, or “carpet” of islands and islets as
Eritrea preferred to call it, of which the larger islands have a considerable
population, is a typical example of a group of islands that forms an integral part
of the general coastal configuration. It seems in practice always to have been
treated as such. It follows that thewatersinsidetheisland systemwill be internal
or national waters and that the baseline of the territorial sea will be found
somewhere at the external fringe of the island system.

A problem that arises here, however, isthat the Dahlak fringe of coastal islands
is also suitable for the application not of the “normal baseline” of the territorial
sea, but of the “straight baselines” described in Article 7 of the Convention (as
there distinguished from the “normal” baseline described in Article 5). The
straight baseline system is there described as “the method of straight baselines
joiningappropriatepoints”. Yemen appears to havelittle difficulty in agreeing that
the Dahlaks form an appropriate situation for the establishment of a straight
baseline system.

Eritreafor its part claimedthat it has such asystemalready established. In answer
to a question from the Tribunal, Eritrea did give the coordinates for the base
points on the Eritreaside for both versions of its claimed “medianline”.But these
base pointsin the region of the Dahlaks appear to have been located on aline
touching two or perhaps three of the outer islands and the Negileh Rock (for
which see below paragraphs 146-147) and then continuing in a more or less
straight lineout to seain a south-easterly direction. This scheme is probably part
of the “quadrilateral” straight baseline system to which Eritrea referred in
argument.

The reality or validity or definition of this somewhat unusual straight baseline
system said to be existing for the Dahlaks is hardly a matter that the Tribunal is
called upon to decide. The Tribunal does however have to decide on the base
points which are to control the course of the international boundary line. In
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plotting its own claimed median line boundary, Yemen has employed as its
western base points the high-water line of the small outerislets of Segala, Dahret
Segala, Zauberand Aucan. Theseislets could reasonably beincludedinastrai ght
baseline system of the ordinary and familiar kind.

143. Eritrea,however, hasin particular suggested a feature called the “ Negileh Rock”
which lies further out than these larger but still small and uninhabited islets.
Yemen objected to the use of this feature by reason of the fact that on the BA
Chart 171 this feature is shown to beareef and moreover one which appears not
to be above water at any state of the tide. A reef that is not also a low-tide
elevation appears to be out of the question as a base point, because Article 6 of
the Convention (which is headed “ Reefs") provides:

In the caseof islands situated on atolls or of islands having fringing reefs,
the baseline for measuring the breadth of the territorial seaisthe seaward
low-water line of the reef, as shown by the appropriate symbol on charts
officially recognized by the coastal State.

144. Thisdifficulty about the Negileh Rock is reinforced if there is indeed a straight
baseline systemin existenceforthe Dahlaks, for paragraph 4 of Article 7 provides:

4. Straight baselines shall not be drawn to and from low-tide elevations,
unlesslighthouses of similar installationswhich are permanently above sea
level have been built on them or in instances where the drawing of strai ght
baselines to and from such elevations has received general international
recognition.

145. Although Eritreais not a party to the Convention; nevertheless it has agreed to
its application in the present case; and since Eritrea claims the existence of a
straight baseline system, that claim seems to foreclose any right to employ a reef
that is not proud of the water at low-tide as a baseline of the territorial sea.

146. Aswill appear more particularly below, the Tribunal has decided that the western
base points to be employed on this part of the Eritrean coast shall be on the low-
water lineof certain of the outer Dahlak islets, Mojeidi and an unnamed islet east
of Dahret Segala.

Next, it is necessary to decide on the treatment of the mid-seaislands of a-Tayr and
Zubayr, for on this decision depends the question of whether it will be necessary to
consider base points on the coast of Yemen.
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Jabal al-Tayr and the Zubayr Group

Yemen employed both the small singleisland of al-Tayr and thegroup of islands
called al-Zubayr as controllingbase points, so that the Yemen-claimed median line
boundary is “median” only inthe area of sea west of theseislands. Theseislands
do not constitute a part of Yemen’'s mainland coast. Moreover, their barren and
inhospitable nature and their position well out to sea, which have already been
described in the Award on Sovereignty, mean that they should not be taken into
consideration in computing the boundary line between Yemen and Eritrea.

Forthese reasons, the Tribunal has decided that both the single island of a-Tayr
and theisland group of al-Zubayr should have no effect upon the median line
international boundary.

Base Points on the Coast of Yemen

Since Jabal al-Tayr and the Zubayr group are not to influence thedrawing of the
median line boundary, it is necessary to decide upon the base points to be used
for this part of the coast of Yemen. For here again thereis, if not acarpet, at | east
a considerable scattering of islands and islets which are the beginning of alarge
areaof coastal islands and reefs which, extending northward, ultimately form part
of alargeisland cluster or system off the coast of Saudi Arabia.

There is also therelatively large, inhabited and important island of Kamaran off
this part of the Yemen coast. Thisisland, together with the large promontory of
the mainland to the south of it,forms an important bay and there can be no doubt
that these features are integral to the coast of Yemen and part of it and should
therefore control the median line. One significant controlling base point is
therefore on the westernmost extremity of Kamaran. It seems reasonabl e also to
use as basepoints thevery small islandsimmediately south of Kamaran and west
of the promontory headland mentioned above.

The question remains as to the islands to the north of Kamaran. The relatively
largeislet of Tigfash,and the smaller islands of Kutama and Ugban further west,
all appearto be part of an intricate system of islands,islets and reefs which guard
this part of the coast. This isindeed, intheview of the Tribunal, a“fringe system”
of the kind contemplated by Article 7 of the Convention, even though Yemen
does not appearto have claimedit as such. Indeed the Tribunal does not havethe
advantage of any views of Yemen about this part of its coast because it choseto
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deploy its arguments differently. It is however the view of the Tribunal that itis
right to use as median line base points not only Kamaran and its satellite islets
which appear in the Yemen Map 12.1, but also the islets to the northwest named
Ugban and Kutama.

The above decisions having been made, it is how possible to compute and plot
the northern stretch of the boundary linebetween turning points 1 and 13 (thelist
of the coordinates of the turning pointsis given below; see also theillustrative
Charts 3 and 4). For this entire part of the line, the boundary should be a
mainland-coastal median, or equidistance, line.

At turning point number 13, however, a simple mainland/coastal median line
approaches the area of possible influence of the islands of the Zugar-Hanish
group, and clearly some decisions have to be made as to how to deal with this
situation.

The Middle Stretch of the Boundary Line

It will be convenient forobviousreasonsifthe Tribunal firstdecides the question
of the boundary in the narrow seas between the south-west extremity of the
Hanish groupon the one hand and the Eritreanislands of the M ohabbakahs, High
Island, the Haycocks and the South W est Rocks on the other. In this part of the
boundary there is added to the boundary problem of delimiting continental
shelves and EEZ the question of delimiting an area of overlapping territorial seas.
This comes about because Zugar and Hanish, attributed to the sovereignty of
Yemen, both generate territorial seas which overlap with those generated by the
Haycocks and South West Rocks, attributed to the sovereignty of Eritrea. It
would appear from Yemen Map 12.1 that Yemen assumed that Eritreais entitled
only to a strictly 12 mile territorial sea extending from the Eritrean base points
chosen by Yemen along the high-water line on the Eritrean coast; the outcome
would be, accordingto Yemen, that the Haycocks and South West Rocks arethus
left isolated outside and beyond the Eritrean territorial sea proper.

This proposition is questionable, quite apart from the obvious impracticality of
establishing limited enclaves around islands and navigational hazards in the
immediateneighbourhood of amain international shippinglane.There is no doubt
that an island, however small, and even rocks provided they are indeed islands
proud of the water at high-tide, are capable of generating aterritorial seaof up to
12miles (Article 121.2 of the Convention). It follows that achain of islandswhich
arelessthan 24 miles apart can generate a continuous band of territorial sea. This
is the situation of the Eritrean islands out to, and including, the South West
Rocks.
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Thepoint that the Yemen suggestion omits to take into account is that the effect
of what has been referred to as “leap-frogging” the Eritrean islands and isletsin
this areais to extend the mainland coast territorial sea beyond the limit of 12 miles
from the mainland coast. According to Article 3 of the Convention, the territorial
sea extends “up to a limit not exceeding 12 nautical miles, measured from the
baselines determined in accordance with this Convention”. This is permissible
because each island, however small or unimportant of itself, creates afurther low-
water baselinefromwhichthe coastal territorial seais to be measured. This “leap-
frogging” point was invoked strongly in support of Eritrea’'s claims to
sovereignty. Thisreasoning was not accepted by the Tribunal in its Award on
Sovereignty, it nonetheless has relevance in the present context.

If any further reason were needed to reject the Yemen suggestion of enclavingthe
Eritrean islandsin this area beyond alimit of 12 miles from the high-water line of
the mainland coast, it may be found in the principle of non-encroachment which
was described by Judge Lachs in the Guinea/Guinea-Bissau Award®® in the
following terms:

A's stated in the award, our principal concern has been to avoid, by one
meansor another, one of the Parties finding itself faced with the exerciseof
rights, opposite to and in the immediate vicinity of its coast, which might
interfere with itsright to development or put its security at risk.

It will be seen that the international boundary line must therefore lie somewhere
in abelt of sea no more than four or five miles wide. Once it is established that
there is an area of Eritrean mainland coast territorial sea, potentially extending
beyond the South West Rocks and the Haycock group of islandson the one hand
and overlapping the territorial seagenerated by the Yemen islands of the Hanish
group onthe other, the situation suggests a median lineboundary. Under Article
15of the Convention the normal methods for drawing an equidistant median line
could be varied if reason of historic title or other special circumstance were to
indicate otherwise. However, the Tribunal has considered these reasons and
circumstances and finds no variance necessary.

Further bearingin mindits overall task of delimitation,the Tribunal also finds this
line to bean entirely equitable one. The decision of the Tribunal is therefore that
the median line is the international boundary line where it cuts through the area
of overlap of the respective territorial seas of the Parties.

 25|LM 251.
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There remains, however, the part of theboundary linewhichisto connect the mainland
coastal median line and the line delimiting the overlapping territorial seas. To the
description of thisline the Award now turns.
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The Boundary Line Which Connects Turning Point 13 and Turning Point 15

If the mainland coastal median were continued south of turning point 13, it would
cut first the territorial sea of Zugar andthentheterritorial seaof Hanish,and then
cut through the land territory of the island of Hanish. It must therefore divert to
the west round the Zugar-Hanish group, also respecting the territorial seas of
theseislandsif they are to be regarded as generating a territorial sea. That they
ought be regarded as having aterritorial sea seems reasonable.

Variouspossibilitieswereconsidered by the Tribunal. If therefore theinternational
boundary is, after turning point 13where it meets a 12 mileterritorial sea extending
from the island of Zuqar, to be diverted in order to respect that area of territorial
sea, it could trace the sinuosities of the Zugar territorial seaboundary until it has
to turn southward again in orderto join the Article 15boundary. The Tribunal has
decided, however, that it would be better that the line here should be a geodetic
line joining point 13 with point 14, making the necessary southwestwards
excursion to join the territorial sea median line described above. Moreover, the
Tribunal’stask is, as mentioned above, to determinethe maritime boundary; this
does not include setting the limits of the territorial seas.

From turning point 14, again with asimplelinein view, the southward excursion
of the international boundary is a geodetic line joining points 14 and 15 where it
becomes the Article 15 median. This boundary decided upon by the Tribunal
between turning pointsl4 and 15 is also very near to the putative boundary of a
Yemen territorial sea in this area, but makes for a neater and more convenient
international boundary.

The Southern Part of the International Boundary Line

From turning point 20, which is the southernmost turning point on the
overlapping territorial seas median line, the boundary needs to turn generally
south-eastwards to rejoin the mainland coast medianline. Thisit does through a
geodetic line which connects turning point 20 and point 21, the latter being the
intersection of the extended overlapping territorial seas median line and the
coastal median line. Thence the international boundary lineresumes as a median
line controlled by the two mainland coasts. The Bay of Assab is internal waters,
so the controlling base points of the boundary line are seaward of this bay.
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The Northern and Southern End Points of the Boundary Line

Reference has been made abovetothe need not to extend the boundary to areas
that might involve third parties. The points where the decision of the Tribunal
halts the progress of the boundary line are, forthe northern end, turning point 1
and, for thesouthern end, point 29. The effect can, of course, also be seen on the
illustrative Charts 3and 4 in the map section of the Award. The Tribunal believes
that these terminal points are well short of where the boundary line might be
disputed by any third State.

The Test of Proportionality

The principle of proportionality was described by the International Court of
Justice in the North Sea Continental Shelfcases as “the element of areasonable
degree of proportionality, which a delimitation in accordance with equitable
principles ought to bring about between the extent of the continental shelf areas
appertaining to the coastal State and the length of the coast measured in the
general direction of the coastline, account being taken for this purpose of the
effects, actual orprospective,of any other continental shelf delimitationsbetween
adjacent States in the same region”. This was also described as one of the
“factors” to betakeninto account in delimitation.’® It is not an independent mode
or principle of delimitation, but rather a test of the equitableness of a delimitation
arrived at by some other means.'” So, as the Award stated in the Anglo-French
Channel case, “it is disproportion rather than any general principle of

proportionality which is the relevant criterion or factor” X8

ThePartiesinthe present casehave disagreed strongly in their arguments of this
matter, not so much aboutthe meaning of “ proportionality” as overtherespective
lengths of their coasts for the purposes of this calculation. There is in the
Tribunal’ s view no doubt that the “general direction” of the coast means that the
calculation of the Eritrean coastal length should followthe outer circumference of
the Dahlak group of islands, although Eritreawas more inclined to have it follow
the line of the mainland coast.

% 1.C.J. Reports 1969, p. 54.
7 Seel.C.J. Reports 1981, p. 58, the Libya/Malta case.

¥ 181LM 60.
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A much debated point was: how far north the Eritrean coast should go. Eritrea
wished to include in the proportionality calculation the whole of its mainland
coast up tothelatitudinal line of 16°N; and, indeed, thisline was used by Yemen
to define what it called its northern sector of the area in question. The Tribunal
howeverdoubts the appropriateness of employing a horizontal lineof latitudeto
divide, for the purposes of the proportionality test, waters of the Red Sea which
lieat an angle of roughly 45°. The Tribunal has therefore considered the relevant
proportion of the Eritrean coast, which can be said to be “opposite” that of
Yemen, as ceasing where the general direction of that coast meets a line drawn
from what seems to be the northern terminus of the Yemen land frontier at right
angles withthe general direction of the Yemen coast. In the same way the Tribunal
determined the southern end point to be considered for the computation of the
length of the Yemen coast.

TheTribunal throughits expert in geodesy has cal culated theratio of thelengths
of the coasts concerned, measured by reference to their general direction,and the
ratio between the water areas it has attributed to the Parties. The first ratio, of
coastal lengths, Yemen : Eritrea, is 387026 metres to 507110 metres,or1: 1.31. The
second ratio of water areas, including the territorial seas, Yemen : Eritrea,is 25535
kilometres?to 27944 kilometres? or 1 : 1.09. The Tribunal believes that the lineof
delimitation it has decided upon results in no disproportion.
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CHAPTER VI — Dispositif

169. Accordingly, THE TRIBUNAL,
taking into account the foregoing considerations and reasons,

UNANIMOUSLY FINDSIN THE PRESENT CASE THAT

The International Maritime Boundary between Eritrea and Yemen is a series of
geodetic linesjoining,in the order specified, the following points. The points are
definedindegrees,minutes and seconds of the geographic latitude and longitude,
based on the World Geodetic System 1984 (WGS 84). The line and the numbers
of the turning points are shown for purpose of illustration only in Charts 3and 4
in the map section of this Award.

Turning Point Latitude Longitude

1 15° 43N 100 N 41° 34N 060 E
2 15° 380 580 N 41° 34\ 050 E
3 15° 15N 100 N 41° 3N 310E
4 15° 04N 000 N 41° 46N 430 E
5 15° OON 120 N 41° 50N 420 E
6 14° 46N 060 N 41° 58\ 470 E
7 14° 430 300 N 42° 00N 420 E
8 14° 36N 050 N 42° 100 020 E
9 14° 350 140 N 42° 11N 350 E
10 14° 27\ 160 N 42° 16N 540 E
11 14° 21N 110N 42° 22\ 040 E
12 14° 150 230N 42° 26\ 090 E
13 14° 08N 390 N 42° 31N 330 E
14 14° 030 390 N 42° 28\ 390 E
15 13° 39N 300 N 42° 37N 390 E
16 13° 360 130N 42° 38\ 300 E
17 13° 350 510 N 42° 38N 140 E
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13°
13°
13°
13°
13°
13°
13°
13°
13°
13°
12°
12°

33N
2N
260
24\
14
10N
O6N
O6N
04N
OoN
58\

The President of the Tribunal

380 N
280 N
390 N
010 N
230N
540 N
570 N
080 N
050 N
270N
100 N
230N

/sl Professor Sir Robert Y. Jennings

The Registrar

/sl Tjaco van den Hout
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42° 39\ 370 E

42°
42°
42°
42°
43°
43°
43°
43°
43°
43°
43°

43\
48\
520
590
03N
05N
06N
08\
10N

250 E
210 E
470 E
470 E
030 E
210 E
060 E
420 E
540 E

12N 450 E

13N

580 E
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ANNEX 1 — TheArbitration Agreement

The Government of the Republic of Yemen and the Government of the State of Eritrea
(hereinafter “the Parties”);

Prompted by the desire to re-establish their peaceful relations in the spirit of the
traditional friendship between their two peoples,

Conscious of their responsibilities toward the international community as regards
the maintenance of international peace and security as well as the safeguard of the
freedom of navigation in a particularly sensitive region of the world,

Considering the “Agreement on Principles” between Yemen and Eritrea signed at
Paris the twenty-first day of May, 1996 (hereinafter “the Agreement on Principles”);

Have agreed as follows:

Article 1

1. Onorbefore 31 December 1996, the Parties will provide the names and addresses of
their appointed arbitrators to one another and to France. The four arbitrators thus
named shall meet within two weeks to consider the choice of the President of the
Tribunal.

2. Within two weeks thereafterthe four arbitrators will narrow their consideration to a
list of five names which they will then circulate to the Parties.

3. ThePartieswill have two weeks from the date of circulation of the list duringwhich
they may present their views concerning the list.

4. The four arbitrators shall then attempt to reach agreement on the choice of the
President. On reaching agreement, they will informthe Partiesthat the Tribunal has been
formed.

5. If no agreement has been reached by 15 March 1997, they shall so inform the
President of the International Court of Justice and, pursuant to the Agreement on
Principles, they shall request him to choose the President of the Tribunal. In
transmitting this request, the four arbitrators shall make known any views that the
Parties have expressed on the choice of the President of the Tribunal. The President of
the International Court of Justice shall choosewithin two weeks and after consultation
withthe Party-appointed arbitrators.By 31 March 1997 at the latest, he shall notify the
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Parties, the four arbitrators and France that the Tribunal has been formed and of the
name of the President of the Tribunal.

6. The Tribunal shall meet on or before 11 April 1997.

7. All the members of the Tribunal commit themselves to exercise their powers
impartially and conscientiously.

8. France shall transmit a certified copy of the Agreement on Principles and of this
Arbitration Agreement to the members of the Tribunal as soon as they are chosen.

Article 2

1. The Tribunal is requested to providerulingsin accordance with international law, in
two stages.

2. Thefirststage shall result in an award on territorial sovereignty and on the definition
of the scope of the dispute between Eritrea and Yemen. The Tribunal shall decide
territorial sovereignty in accordance with the principles, rules and practices of
international law applicable to the matter, and on the basis, in particular, of historic
titles. The Tribunal shall decide on the definition of the scope of the dispute on the
basis of the respective positions of the two Parties.

3. The second stage shall result in an award delimiting maritime boundaries. The
Tribunal shall decide taking into account the opinion that it will have formed on
questions of territorial sovereignty, the United Nations Convention on the Law of the
Sea, and any other pertinent factor.

a) TheTribunal shall describethe course of thedelimitationin atechnically
precise manner. To this end, the geometric nature of all elements of the
delimitation shall be indicated and the position of all the points mentioned shall
be given by reference to their coordinates in the World Geodetic System 1984
(W.G.S. 84).

The Tribunal shall also indicateforillustrative purposes only the course of
delimitation on an appropriate chart.

b) After consultation with the Parties, the Tribunal shall designate a
technical expert to assist it in carrying out the duties specified in |l etter a) above.

Article3
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1. The participation of all Tribunal members shall be required for the awards. The
presence of all members shall also be required for all proceedings and decisions other
than the awards except that the President may determine that the absence of not more
than a single member fromany proceeding or decision other than the awardsis justified
for good cause.

2. a) If amember of theTribunal chosen by aParty is unable or unwilling to act and
to continueto perform his functions, this Party shall name areplacement within aperiod
of onemonth fromthe date on which the Tribunal declares the existence of thevacancy.

b) If the President of the Tribunal is unable or unwillingto act and to continueto
perform his functions, areplacement shall be chosen by the Party-appointed members
of the Tribunal within a maximum period of two months from the date on which the
Tribunal declares theexistenceof thevacancy. If they cannot agree within this period,
the President of the Tribunal shall be chosen by the President of the International Court
of Justice.

¢) Where a vacancy has been filled after the proceedings have begun, the
proceedingsshall continuefromthe point they had reached at thetime thevacancy had
occurred.

3. All members of the Tribunal shall be deemed to be present for the purposes of the
provisionsofparagraph1ofthis Article and notwithstanding the existence of vacancies
where the only matterfor consideration is the declaration of vacancies forthe purposes
of paragraph 2 of this Article or where either Party has neglected to fill avacancy as
provided by paragraph 2, letter a) of this Article.

Article 4

1. Subject to paragraph 2 of this Article, the decisions of the Tribunal concerning
questions of substance or questions of procedure, including questionsrelated to the
competence of the Tribunal or the interpretation of this Arbitration Agreement shall be
made by a majority of its members if those decisions cannot be made unanimously.

2. In the case of an even division of the votes in the circumstances referred to in
paragraph 3 of Article 3 above, the vote of the President shall be decisive.

Article5

Subjecttothe provisionsof this Arbitration Agreement, the Tribunal shall decide
onitsrules of procedure and on all questions relating to the conduct of thearbitration.

Article 6

55



THE ERITREA — YEMEN ARBITRATION

1. Each Party, within thirty days of the signature of this Arbitration Agreement, shall
designate an Agent, who will represent it and act on its behalf for the purposes of the
arbitration, and shall communicatethe name and address of its Agent to the other Party
and, upon its formation, to the Tribunal.

2. Each Agent so designated shall be entitled to name one Co-Agent ormoreto act for
him where necessary. The name and the address of the Co-Agent(s) so named shall be
communicated to the other Party and, upon its formation, to the Tribunal.

Article7
1. The Tribunal shall sitin London.

2. The Tribunal shall appoint a Registrar after consultation with the Agents, as soon
as possible and in any event no later than its first meeting.

The Registrar shall perform his functions impartially and conscientiously.

3. After consultationswiththe Agents the Tribunal may engage such staff and secure
such services and equipment as it deems necessary.

4. The Tribunal may consult any experts of its choice after notice to the Parties. Such
experts shall perform their functionsimpartially and conscientiously.

5. @) At any timeduring the arbitral proceedingsthe Tribunal may call upon either
Party to produce documents or other evidence relevant to the question within such a
period of time as the Tribunal shall determine. Any documents or other evidence so
produced shall also be provided to the other Party.

b) If either Party failsto respond to arequestforthe production of documents or
evidence under paragraph a), the Tribunal may draw from thisfailure any appropriate
evidentiary inference and may make an award based upon the evidence before it.

c) At any time during the arbitral proceedings the Tribunal may request if
necessary that a nonparty to this Arbitration Agreement provide to it documents or
other evidencerelevant to the question. Any documents or other evidence so provided
shall be transmitted simultaneously to both Parties.
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Article 8
1. The proceedings before the Tribunal shall be adversarial.

2. Without prejudiceto any question relating to the burden of proof, the proceedings
before the Tribunal shall include two stages as follows.

3. Thefirst stage concerning questions of territorial sovereignty and the definition of
the scope of the dispute mentioned in Article 2, paragraph 2 of this Arbitration
Agreement shall include two phases, one written and the other oral.

3.1 Thewritten pleadings shall consist of:

a) A memorial to be submitted by each Party to the Tribunal and to the other
Party not later than 31 August 1997;

b) A counter-memorial to be submitted by each Party to the Tribunal and to
the other Party not later than three months after submission of the memorials;

¢) Any otherpleadingthat the Tribunal deems necessary, such pleadingto
be submitted not laterthan two months aftersubmissionofthecounter-memorials.

3.2 Anoral phase shall follow the written phase.

a) It shall be held at the seat of the Tribunal, at the place and on the dates
determined by the Tribunal after consultation with the Agents. The oral phase
shall start in so far as possible not later than three months after the submission
of the last written pleadings of the Parties under Article 8, paragraph 3.1 above.

b) Each Party shall be represented in the oral phase of the proceedings by
its Agent or, as appropriate, by its Co-Agent,and by such counsel, advisers and
experts as it may designate.

3.3 Attheconclusionof theoral phase, the Tribunal shall declare theend
of the proceedings in the first stage. Notwithstanding such declaration, the
Tribunal may request fromthe Parties their written views on any i ssues necessary
fortheelucidation of any aspect of the matters before the Tribunal until the award
on questions of territorial sovereignty and the definition of the scope of the
disputeisrendered.

34 The Tribunal shall render its award, which shall be binding, on
questions of territorial sovereignty and the definition of the scope of the dispute
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inso far as possible not later than three months from the end of the proceedings
as declared under Article 8, paragraph 3.3 above.

3.5 The Tribunal shall communicate this award to the Agents on the day
of itsrendering. The Tribunal and the Parties may make public this award as of the
day of itsrendering.

4. The second stage concerning questions of delimitation of maritime boundaries
mentioned in Article 2, paragraph 3 of this Arbitration Agreement shall begin
immediately upon the rendering of the award which concludes the first stage. It shall
include two phases, one written and the other oral.
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4.1 Thewritten pleadings shall consist of:

a) A memorial to be submitted by each Party to the Tribunal and to the other
Party not later than fourmonths afterthe rendering of the award on questions of
territorial sovereignty and the definition of the scope of the dispute;

b) A counter-memorial to be submitted by each Party to the Tribunal and to
the other Party not later than two months after submission of the memorials;

¢) Any other pleading that the Tribunal deems necessary, such pleading to
be submitted not laterthan two monthsaftersubmissionofthe counter-memorials.

4.2 Theoral phase shall follow the written phase.

a) It shall be held at the seat of the Tribunal, at the place and on the dates
determined by the Tribunal after consultation with the Agents. The oral phase
shall start in so far as possible not laterthan three months as of the submission
of thelast written pleadings of the Parties under Article 8, paragraph 4.1above;

b) Each Party shall be represented in the oral phase of the proceedings by
its Agent or, as appropriate, by its Co-Agent, and by such counsel, advisers and
experts as it may designate.

4.3 Attheconclusion of the oral phase,the Tribunal shall declare theend
of the proceedings in the second stage. Notwithstanding such declaration, the
Tribunal may request fromthe Parties their written views on any issues necessary
forthe elucidation of any aspect of the matters before the Tribunal until the award
on questions of delimitation of maritime boundariesis rendered.
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4.4 The Tribunal shall render its award on questions of delimitation of
maritime boundaries in so faras possible not laterthan three months after the end
of the proceedings before it as declared under Article 8, paragraph 4.3 above.

5. The Tribunal shall be empowered for good cause only to extend the time periods
established in this Article on its own or at the request of either Party. The total
cumulative extension of thetime periodsgranted by the Tribunal at the request of either
Party during the proceedings under the provisions of this sub-paragraph cannot exceed
two months for each Party for each stage.
6. The Registrar shall provide the Parties with an address for the filing of their written
pleadings and of any other document. The Registrar shall transmit to the Parties
simultaneously copies of all written pleadings and documents upon receipt thereof.
7. If, within the period of time fixed by this Arbitration Agreement or by the Tribunal,
either Party fails to make aschedul ed appearance or fileawritten pleading, the Tribunal
shall continue the proceedings nonetheless and shall make an award based upon the
pleadings beforeit.

Article9

1. Thewrittenand oral pleadings before the Tribunal shall be in English. Decisions of
the Tribunal shall be in English.

The Tribunal shall keep averbatim transcript of all hearings.

Verbatim transcripts of the oral proceedings shall be communicatedtothe Agents
as soon as possible.

2. Alldocumentary evidence shall befiledin their original languages by the Parties.The
Parties shall arrange for any translation that they deem necessary for their own
preparation of the case.

The Tribunal may avail itself of translation services where it deems appropriate.

Any translations thus generated shall be provided to the Parties.

3. All written pleadings and verbatim transcripts of the oral proceedings and al the
deliberations of the Tribunal shall be confidential.

4. Members of the public shall not be admitted to the oral proceedings.

Article 10
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1. Theremuneration of the members of the Tribunal and of the Registrar shall be borne
equally by the Parties.

2. The general expenses of the arbitration shall be borne equally by the Parties. The
Registrar shall keep arecord and render afinal account of the expenses.

3. Each Party shall bear all the expensesincurred by it in the preparation and conduct
of its case.

Article 11

1. Without prejudice to the provisions of the Agreement on Principles, the Tribunal,
either on its own or after examining the request of one of the two Parties, may prescribe
any provisional measures which it considers appropriate under the circumstances to
prevent irreparable harm or damage to the natural resources of the area or to preserve
the status quo as of 21 May 1996. The Parties shall apply such measures within the time
period prescribed by the Tribunal.

2. Inno event will a request for provisional measures or a prescription of provisional
measures affect the time periods for the submission of pleadings or rendering of the
awards under Article 8 above.

Article 12
1. a) Theawards of the Tribunal shall statethereasonsupon whichthey are based.

b) The awards of the Tribunal shall include the time period for their execution.

c¢) For each award of the Tribunal, each member of the Tribunal shall be entitled
to attach an individual or dissenting opinion.

2. TheTribunal shall notify immediately to the Agents or Co-Agents its awards, signed
by the President and the Registrar of the Tribunal, and any individual or dissenting

opinion.

3. At the end of the second stage, the Tribunal shall make public both awards and any
individual or dissenting opinions.

Article 13
1. Theawardsof the Tribunal shall befinal and binding. The Parties commit themselves

to abide by those awards, pursuant to Article 1, paragraph 2 of the Agreement on
Principles. They shall consequently apply in good faith and immediately the awards of
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the Tribunal, at any rate within the time periods as provided for by the Tribunal
pursuant to Article 12, paragraph 1(b), of this Arbitration Agreement.

2. The Tribunal is empowered to correct within three months of the rendering of its
awards any material error relating to those awards such as arithmetical, mathematical,
cartographical ortypographical errors. Any suchcorrectionsshall in no event affect the
timetables set out in Article 8 above.

3. Each Party may refer to the Tribunal any dispute with the other Party as to the
meaning and the scope of the awards within thirty days of their rendering. The Tribunal
shall render a decision regarding any such dispute within sixty days of the day on
whichthedisputeisreferred to the Tribunal. Pending this decision, thetime periodsfor
the submission of written pleadings set forth in Article 8above may be suspended by
the Tribunal.

Article 14

1. This Arbitration Agreement shall enter into force thirty days after the date of its
signature by the two Parties.

2. The Tribunal shall apply the provisions of this Arbitration Agreement.
Article 15

1. Nothinginthis Arbitration Agreement can beinterpreted as being detrimental to the
legal positionsortothe rights of each Party with respect tothe questions submittedto
the Tribunal, nor can affect or prejudice the decision of the Arbitral Tribunal or the
considerations and grounds on which those decisions are based.

2. In the event of any inconsistency between the Agreement on Principles and this
Arbitration Agreement implementing the procedural aspects of that Agreement on
Principles, this Arbitration Agreement shall control. Except with respect to such
inconsistency, the Agreement on Principles shall continuein force.

Article 16

1. France shall deposit a copy of this Arbitration Agreement within thirty days of its
entry into force with the Secretary-General of the United Nations, with the Secretary-
General ofthe Organi zation of African Unity, and with the Secretary-General of the Arab
League.

2. The President of the Tribunal shall deposit a copy of both awards as soon as
possible afterthe rendering of the award on delimitation of maritime boundaries withthe
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Secretary-General of the United Nations, with the Secretary-General of the Organization
of African Unity, and with the Secretary-General of the Arab League.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective
Governments, have signed this Arbitration Agreement.

DONEAT PARIS, this third day of October, onethousand ninehundred and ninety-six,
in three original copies, each one in the Arabic, English and French languages, the
English text being authentic.

For the Government For the Government

of the Republic of Yemen of the State of Eritrea
HUSSEIN ALI AL-HUBAISHI SALEH MEKY

Legal Advisor of the Government Minister of Marine Resources
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ANNEX 2
Yemen’ s Answer to Judge Schwebel’ s Question Put to Yemen on Tuesday, 13 July 1999

On day 6 of the proceedings (Transcript, Day 6, 13 July 1999, pp. 99-100), Judge
Schwebel put a question to Yemen'’s counsel as follows:

“Ms. Malintoppi, during oral argument in thefirstround Yemen maintained
that it was beyond the Tribunal’ s authority at that stage to consider matters
of res communis condominia and the like, stating that to do so would
prefigure topics which might be considered only at the second stage. An
argument which was remarkable, since Eritrea had said nothing in such
regards, nor had the Tribunal. Just now, you argue that it is too late for
Eritreato argue such mattersindicating, if | understood correctly, that they
were for the first stage. Are Yemen’s pertinent arguments consistent?”

In Yemen’ s submission, Yemen’s arguments are consistent. This can be seen from
reviewing the context in which Yemen raised the matter in the first stage, the points
raised by M's. Malintoppiin her intervention relatingto the second stage, and the terms
of the Arbitration Agreement.

The matter first arose at paragraph 20 of Yemen's written submission on the
relevance of the oil agreements and activities dated 8 June 1998. There, Yemen stated
the following:

“It isalways attractive to seek to discover a basis for dividing a group of
islands, not least in an arbitration. The attraction must be the greater when
the task of the Tribunal extendsto the process of maritime delimitation, and
no doubt caution will be needed to avoid a prefiguring of equitable
principles and concepts, whichareinlaw only relevant in the second phase
of these proceedings”.

The point to which Yemen was referring concerned the applicable law. In thefirst
stage, Yemen considered that the applicable law was derived from the principles of
international law relatingto territorial sovereignty and title to territory. It was Yemen's
submission that equitable principles, infra legem, were primarily related to the law of
maritime delimitation — a matter to be dealt with in thesecond stage— not to the law of
territorial sovereignty per se. Yemen's view was thus that the concept of equitable
principles was particularly relevantto the second stage of the proceedings, and that this
issue should not be prefigured in the first stage. Yemen made no specific reference to
concepts such asres communis or condominia when it raised the matter.
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In the second stage of these proceedings, Yemen fully accepts that equitable
principles form part of theapplicablelaw of maritime delimitation. However, and this was
the point discussed by Ms. Malintoppi, the application of equitable principles to
maritime delimitation, when read in conjunction with the scope of the Tribunal’s
mandate as established in the Arbitration Agreement and the Agreement on Principles,
does not encompass the creation or modalities of “joint resource zones” around
Yemen'sislands in the manner that Eritrea’ s Prayer for Relief requests.

It follows that Yemen does not maintain that Eritrea’ s argumentsin favour ofthe
creation of such zones are too late at this stage, but rather that the applicable law,
together with the provisions of the Arbitration Agreement and the Agreement on
Principles, does not provide a legal or jurisdictional basis for acceding to Eritrea’s
requests.

It should be noted, however, that the 1994 and 1998 A greements between Yemen
and Eritrea, particularly thosesectionsrelated to fishing, clearly indicatethat Yemenand
Eritrea are currently involved in working together to administer the fish resources
throughout the southern Red Sea region.

Yemen’s Answer to the Tribunal’s Question Put to Yemen on Friday, 16 July 1999

At the close of the oral hearings(Transcript,Day 8, 16 July 1999, page 45), the Tribunal
put the following question to Yemen:

“The Tribunal has noted that, in the arguments of Yemen, relatively little has
been said about the traditional fishing regime which the Tribunal recallsis
an essential part of the Dispositif of the Award of 9 October 1998. Would
Yemen indicate how, if at all, the traditional fishing regime should be taken
into account in the delimitation, particularly taking into consideration the
agreements signed by the two Governmentsin 1994 and 1998?"

Yemen'’s answer was as follows:

Yemen recognises that,in deciding theissue of sovereignty over various Red Sea
Islands in the first Award, the Tribunal stated in its Dispositif that the sovereignty
foundtoliewith Yemen “entails the perpetuation of the traditional fishing regimein the
region, including free access and enjoyment for the fishermen of both Eritrea and
Yemen” (paragraph 527(vi) of the Award). This decision isfinal and binding between
the Parties, as stipulated in Article 13(a) of the Arbitration Agreement. Yemenis fully
committedto apply and implement the Award in all of its aspects, including with respect
to the perpetuation of thetraditional fishing regime for the fishermen of both Eritreaand
Yemen.



SECOND STAGE: MARITIME DELIMITATION

Aswas clearfromthe Parties’ presentationsduring theoral hearings, both Parties
considerthat the Tribunal’s Dispositif must be read in conjunction with the reasoning
that appears in the body of the Award. With respect to “the perpetuation of the
traditional fishing regime in theregion”, Yemen has al so taken note of the Tribunal’s
pronouncements in other parts of the Award which bear on the issue. For example, the
first sentence of paragraph 526 provides:

“In finding that the Parties each have sovereignty over various of the
Islands the Tribunal stresses to them that such sovereignty is not inimical
to, but rather entails, the perpetuation of the traditional fishing regimein the
region.”

The historical basis of this finding was further explained in paragraph 128 where
the Tribunal stated:

“This traditionally prevailing situation reflected deeply rooted cultural
patterns leading to the existence of what could be characterized from a
juridical point of view asrescommunispermittingthe African as well as the
Yemeni fishermen to operate with no limitation throughout the entire area
and to sell their catch at the local markets on either side of the Red Sea.
Equally, the persons sailing for fishing or trading purposes from one coast
to theother used to take temporary refuge from the strong winds on any of
the uninhabited islands scattered in that maritime zone without
encountering difficulties of apolitical or administrative nature.”

Itis Yemen’'s view that the holdingsof the Tribunal in thefirst Award with respect
to thetraditional fishing regime constituteresjudicatawithout prejudiceto the maritime
boundary that the Tribunal decides on in the second stage of the proceedings.In other
words, thetraditional fishing regime that has existed for the benefit of the fishermen of
both countriesthroughouttheregionis to be perpetuated notwithstanding the decision
that the Tribunal reaches asto the delimitation of the maritime boundary between the
two countries. Indeed, it is clear that both Parties understood this to be a mutual
obligation which existed apart from the question of delimitation of their maritime
boundary in that, as the November 1998 Agreement between the two Governments
indicates, Yemen and Eritreahave been formulating aregime of cooperation with respect
to fishingin the spirit of good neighbourlinessand friendship which has prevailed since
the Award in the first stage of this arbitration.

In Yemen’s submission, the delimitation to be effectuated by the Tribunal in its
second Award will have a different purpose than the preservation of the traditional
fishing regime. For example, counsel for Eritreaadmitted during its rebuttal presentation
that i ssues such as mineral extraction were not included in the Tribunal’ s notion of the
traditional fishing regime (Transcript, Day 8, 16 July 1999, page 27). Clearly, mineral
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extractionis related to the delimitation of the continental shelf, amatter whichisrelevant
to the second stage.

Similarly, the delimitation of the column of water or Exclusive Economic Zone of
the Parties, as well as of their respective territorial seas in the Central and Southern
Sectors, involves matters which, pursuant to the 1982 Convention on the Law of the
Sea, go beyond the preservation of thetraditional fishing regime. It is in this connection
that Yemen advanced the dependence of its coastal population on fishing and the
incidence of Yemen’sfishing practices in the region as relevant circumstances to be
taken into account in the delimitation process.

In short, the perpetuation ofthetraditional fishing regime is not synonymouswith
the rights and obligations of the Parties that will be determined by a delimitation of a
single maritime boundary throughout the relevant area. It is for these reasons that
Yemen does not consider that the decision of the Tribunal on the traditional fishing
regime should have any impact on the delimitation of the maritime boundaries between
the two Parties in the second stage.

Inthis connection, itis appropriateto referto the 1994 Agreement between Yemen
and Eritrea to which specific reference is made in the Tribunal’s question. As can be
seen from itsterms, the 1994 Agreement is entirely consistent with the preservation of
the traditional fishing regime decided by the Tribunal in the first stage.

The Agreement was signed by the Minister of Fish Wealth on behalf of Yemen
and the Minister of Marine W ealth on behalf of Eritrea. Thelatter, of course, also acts
as Eritrea’ s Agent in the present arbitration.

It is significant that Paragraph 1 of the Agreement specifically provides for a
fishing regimethat is remarkably similarto that recognised in the Tribunal’s first Award.
That paragraph provides, inter alia, that:

“Both the State of Eritreaand the Republic of Yemen shall permit fishermen
who are citizens of the two States, without limiting their numbers, and who
carry cards to engage in the occupation of fishing, to fishin the territorial
waters of the two States, the contiguous zone and the Exclusive Economic
Zone of thetwo countries inthe Red Sea (with the exception of the internal
waters), providedthat the fishermen of thetwo countries be enumerated and
that they be granted official licenses to engage in the occupation of fishing
specifying the locations where they will be received and may market their
productsin Appendix No. 1.”

Moreover, Paragraph 4 of the Agreement provides in relevant part that the
persons included in Paragraph 1 shall be permittedto “market their fish productsin the
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territory of the other State and in the locations specified in Appendix No. 1 of this
Memorandum of Understanding”. The Tribunal will notethat theseprovisionsare very
similarto the Tribunal’ s findings set out in paragraph 128 of the Award in thefirststage.

Unfortunately, the 1994 Agreement could not be fully implemented at the time due
totheevents of 1995. Nonethel ess, the Agreement remainsin effect,and Yemen remains
fully committed to its implementation. As can be seen from its terms, the 1994
Agreement envisages a regulatory framework which is well suited to addressing the
kinds of concern raised by Eritreain its pleadings regarding traditional fishing in the
region.

TheTribunal’s question also makes reference to the Agreement signed between
thetwo Parties in November 1998. In Yemen'’s view, this Agreement evidences the good
faith of both Parties in pursuing mutual cooperation in a number of areas, including
fishing. In particular, Article 1(d) of the Agreement provides for the formation of a
Committee for Cooperation in the Area of Fish Wealth and Maritime Fishing. Pursuant
to Article 3(4) of the Agreement, this committee would be expected to address the
question of drafting a special agreement “in the areaof fish wealth, maritime fishing and
the protection of the maritime environment”.

With respect to the relevance of the 1994 and 1998 Agreements to the
perpetuation of the traditional fishing regime, it is appropriateto recall what counsel for
Yemen had to say on this matter during the oral hearings:

“Indeed, as Mr. Picard has shown, the Parties have already established a
framework for addressing the modalities of their fishing activities in the Red
Sea with their 1994 and 1998 agreements. These agreements could well
represent a very important context within which any further questions
between the Parties as tothe preservation of the traditional fishing practices
mentioned in paragraph 526 of the Award could be dealt with” (Transcript,
Day 6, 13 July 1999, page 88).

Implementation of these two Agreements would al so be consistent withtheletter
of the President of the Tribunal, dated 8 November 1998, which indicated that these
issues “are a matter for the Parties themselves to resolvein good faith, bearing in mind
what the Tribunal has found in Paragraph 526 of the Award”.

In conclusion, Yemen considers that the Tribunal has already decided on the
preservation of the traditional fishing regime between the Partiesin its first Award. The
Award as it stands isres judicata, andin view of thelanguage of Article 13, paragraph
3 of the Arbitration Agreement, it is not appropriate to interpret the meaning and the
scope of the Award in the first stage at this point in the proceedings. Therefore, and
bearing in mind the framework that has been established by the 1994 and 1998
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Agreements, Yemen does not believe that the traditional fishing regime needs to be

further taken into account in the delimitation of the maritime boundary between the
Parties at this stage of the proceedings.
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Eritrea’ s Answer to Judge Schwebel’ s Question
[letterhead: The State of Eritrea Zugar-Hanish Archipelago Arbitration Office]

Mrs. Phyllis Hamilton

Permanent Court of Arbitration

Peace Palace, the Hague

The Netherlands August 12, 1999

By facsimile: 31-70-3024167
Re: Eritrea/Yemen Arbitration
Dear Mrs. Hamilton:

Asyou probably recall, during the July oral hearings on the maritime phase of the
Eritrea/Yemen arbitration,the Tribunal requested that the State of Eritrea supply it with
the coordinates for the historic median linewhich was referredto in Eritrea’ s written and
oral pleadings. It was requested that these co-ordinates be supplied within four weeks
of the close of the hearings (simultaneously with the filing of Yemen’sresponseto the
question that it was asked.)

| am attaching the co-ordinates to this letter. In fact,you will find attached to this
letter two sets of co-ordinates, one for the historic medianlineand one for the western
boundary of the shared resource zone described in Eritrea’s written pleadings The
differencebetween thetwo is that the historic median linegivesfull effect to the Eritrean
Mohabbaka and Haycockislandsand to Southwest Rock. Thewestern boundary of the
shared resource zone does not, and thus runs to the west of the historic median line.
Theco-ordinates that have been chosen for drawing these two lines are eitheronland
territory of Eritreaor on straight baselines drawn in accordancewiththe United Nations
Convention on the Law of the Sea.

| hope that you will forward this informationto the Tribunal, and also to Counsel
for the Republic of Yemen (after Yemen submits its response to the question that was
posed to them). At the point that you receive this, | will bein transit from Asmarato
New Haven and so | hope that no problems arise concerning our submission. | will be
reachable in New Haven by the end of the day on Friday, August 13 if any problems do
arise, and | hope that you will be able to forward to me there the answer that Yemen
submitsto the question that the Tribunal has presented it with.

Many thanks again for your cordial assistance.

Sincerely yours,

Isl

Professor R. Lea Brilmayer
Co-Agent, the State of Eritrea
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Basepoint Coordinates for Eritrea’s Proposed Historic Median Line

Longitude Latitude
1 40.256123 16.261644
2 40.260834 16.088427
3 40.610901 15.894623
4 40.627377 15.881909
5 40.675121 15.845072
6 40.705509 15.821624
7 40.726833 15.800971
8 40.774303 15.754568
9 40.821114 15.722202
10 40.859592 15.697753
11 40.873196 15.684411
12 40.899334 15.658775
13 40.923637 15.634940
14 40.959450 15.599816
15 40.984978 15.574780
16 41.007191 15.552997
17 41.033173 15.527514
18 41.064766 15.496529
19 41.090080 15.471701
20 41.097931 15.464003
21 41.194546 14.617983
22 41.315613 14.490411
23 41.327480 14.467098
24 41.333321 14.454417
25 41.674259 14.101558
26 41.682278 14.093115
27 41.992912 13.888812
28 42.033104 13.856160
29 42.083229 13.815438
30 42143177 13.766736
31 42.163944 13.749866
32 42597202 13.634215
33 42597584 13.634094
34 42597961 13.633973
35 42.629669 13.539982
36 42.630470 13.539621
37 42.649868 13.350410
38 42.649937 13.349084
39 42.898411 13.022588
40 42.909142 13.015216



THE ERITREA — YEMEN ARBITRATION

41 42.945763 12.990066
42 42.946693 12.989246
43 42.972328 12.966615
44 42.999687 12.942464
45 43.027813 12.909046
46 43.046738 12.879812

Basepoint Coordinates for Eritrea’s Proposed Historic Median Line in Degrees and
Minutes (Approximated)

Longitude Latitude
Degree Minute Degree Minute
1 40 15 16 16
2 40 16 16 5
3 40 37 15 54
4 40 38 15 53
5 40 41 15 51
6 40 42 15 49
7 40 44 15 48
8 40 46 15 45
9 40 49 15 43
10 40 52 15 42
11 40 52 15 41
12 40 54 15 40
13 40 55 15 38
14 40 58 15 36
15 40 59 15 34
16 41 0 15 33
17 41 2 15 32
18 41 4 15 30
19 41 5 15 28
20 41 6 15 28
21 41 12 14 37
22 41 19 14 29
23 41 20 14 28
24 41 20 14 27
25 41 40 14 6
26 41 41 14 6
27 42 0 13 53
28 42 2 13 51

~
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29 42 5 13 49
30 42 9 13 46
31 42 10 13 45
32 42 36 13 38
33 42 36 13 38
34 42 36 13 38
35 42 38 13 32
36 42 38 13 32
37 42 39 13 21
38 42 39 13 21
39 42 54 13 1
40 42 55 13 1
41 42 57 12 59
42 42 57 12 59
43 42 58 12 58
44 43 0 12 57
45 43 2 12 55
46 43 3 12 53

Basepoint Coordinates for the W estern Edge of Eritrea’ s Proposed Delimitation

Western Basepoint Coordinates

Longitude Latitude
1 40.256123 16.261644
2 40.260834 16.088427
3 40.610901 15.894623
4 40.627377 15.881909
5 40.675121 15.845072
6 40.705509 15.821624
7 40.726833 15.800971
8 40.774303 15.754568
9 40.821114 15.722202
10 40.859592 15.697753
11 40.873196 15.684411
12 40.899334 15.658775
13 40.923637 15.634940
14 40.959450 15.599816
15 40.984978 15.574780
16 41.007191 15.552997
17 41.033173 15.527514
18 41.064766 15.496529
19 41.090080 15.471701



20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
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41.097931
41.194546
41.315613
41.327480
41.333321
41.674259
41.682278
41.992912
42.033104
42.083229
42.143177
42.163944
42.182957
42.209858
42.236946
42.290718
42.292160
42.314285
42.332073
42.456223
42.502346
42.548088
42.583633
42.621857
42.659718
42.696766
42.898411
42.909142
42.945763
42.946693
42.972328
42.999687
43.027813
43.046738

Eastern Basepoint Coordinates

54
55
56
57
58
59

74

41.725754
41.734745
41.738682
41.749630
41.775238
41.812977

15.464003
14.617983
14.490411
14.467098
14.454417
14.101558
14.093115
13.888812
13.856160
13.815438
13.766736
13.749866
13.719868
13.677422
13.629816
13.558626
13.556718
13.507826
13.468508
13.322620
13.277068
13.23189%4
13.196643
13.158704
13.121125
13.084354
13.022588
13.015216
12.990066
12.989246
12.966615
12.942464
12.909046
12.879812

16.630884
16.575695
16.551414
16.541800
16.519312
16.486170



60
61
62
63

65
66
67
68
69
70
71
72
73
74
75
76
7
78
79
80
81
82
83

85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
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41.839870
41.863270
41.890648
41.961689
42.269432
42.266293
42.274937
42.276882
42.366718
42.401192
42.512936
42.530704
42.594810
42.603222
42.690079
42.612560
42.749393
42.621025
42.638046
42.972595
42.983734
42.983959
43.016117
43.034367
43.052059
43.085064
43.096539
43.103230
43.122894
43.141998
43.158348
43.189007
43.229725
43.252224
43.248089
43.242542
43.228340
43.224674
43.208839
43.207760
43.225060
43.225647
43.236843

16.462553
16.442003
16.417961
16.292364
15.701784
15.700562
15.697087
15.685533
15.489594
15.467257
15.415102
15.291346
15.210606
15.200403
15.195890
15.189135
15.179667
15.169647
15.163574
14.600204
14.391216
14.384205
14.331829
14.289636
14.248733
14.107971
14.067361
14.054599
14.017092
13.980651
13.949471
13.916190
13.821691
13.484743
13.434113
13.374463
13.302191
13.271644
13.259463
13.243280
13.202319
13.199706
13.168642

75



THE ERITREA — YEMEN ARBITRATION

103 43.253857 13.136574
104 43.288876 13.080974
105 43.303009 13.063622

Basepoint Coordinates for the Western Edge of Eritrea’s Proposed Delimitation in
Degrees and Minutes (Approximated)

Western Basepoint Coordinates

Longitude Latitude
Degree Minute Degree Minute
1 40 15 16 16
2 40 16 16 5
3 40 37 15 54
4 40 38 15 53
5 40 41 15 51
6 40 42 15 49
7 40 44 15 48
8 40 46 15 45
9 40 49 15 43
10 40 52 15 42
11 40 52 15 41
12 40 54 15 40
13 40 55 15 38
14 40 58 15 36
15 40 59 15 34
16 41 0 15 33
17 41 2 15 32
18 41 4 15 30
19 41 5 15 28
20 41 6 15 28
21 41 12 14 37
22 41 19 14 29
23 41 20 14 28
24 41 20 14 27
25 41 40 14 6
26 41 41 14 6
27 42 0 13 53
28 42 2 13 51
29 42 5 13 49
30 42 9 13 46
31 42 10 13 45
32 42 11 13 43
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33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

42
42
42
42
42
42
42
42
42
42
42
42
42
42
42
42
42
42
43
43
43
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13
14
17
18
19
20
27
30
33
35
37
40
42
54
55
57
57
58

w N O

Eastern Basepoint Coordinates

54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72

41
41
41
41
41
41
41
41
41
41
42
42
42
42
42
42
42
42
42
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58
16
16
16
17
22
24
31
32
36

13
13
13
13
13
13
13
13
13
13
13
13
13
13
13
12
12
12
12
12
12

16
16
16
16
16
16
16
16
16
16
15
15
15
15
15
15
15
15
15

41
38

33
30
28
19
17
14
12
10

= O

59
59
58
57
55
53

38
35
33
33
31
29
28
27
25
18
42
42
42
41
29
28
25
17
13
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ANNEX 3

TRANSLATION

Memorandum of Understanding between the State of Eritrea
and the Republic of Yemen
For Cooperation in the Areas of Maritime Fishing, Trade,
Investment, and Transportation

Based on the spirit of friendship and cooperation and to translate into
action the common objectives and interests between the two fraternal countries of the
State of Eritreaand the Republic of Yemen and achieve the interests of thetwo fraternal
peoples, the delegation of the Republic of Yemen headed by Dr. Abd al-Rahman Abd
al-Qadir Ba-Fadhl, the Minister of FishWealth, visited the State of Eritrea and received
a warm reception from Ali Sayyid Abdallah, the Interior Minister, on Friday, 11
November 1994. They held initial discussions at the Eritrean Interior Ministry in the
capital, Asmara, followed by talks betweenthe two partiesin the city of Massawa. Dr.
Salih Makki, the Minister of Marine W ealth forthe State of Eritrea, chaired the Eritrean
side, while Dr. Abd al-Rahman Abd al-Qadir Ba-Fadhl, the Minister of Fish Wealth for
the Republic of Yemen, chaired the Yemeni side.

The talks between the two sides resulted in agreement on the following
matters:

First: The Area of Fish Wealth

1 Both the State of Eritreaand the Republic of Yemen shall permit
fishermen who are citizens of the two States, without limiting
their numbers, and who carry cardsto engage in the occupation
of fishing, to fish in the territorial waters of the two States, the
contiguous zone and the Exclusive Economic Zone of the two
countries in the Red Sea (with the exception of the internal
waters), provided that the fishermen of the two countries be
enumerated and that they be granted official licensestoengage
inthe occupation of fishing specifying thelocationswhere they
will be received and may market their productsin Appendix No.
1. Each fisherman must submit a fishing license application to
the other party within three monthsfromthe date of the signing
ofthis Memorandum of Understanding while complying withthe
following:

79



80

THE ERITREA — YEMEN ARBITRATION

a. The use of sound fishing methods, the non-use of
explosives and not polluting the marine
environment, as well as the non-use of poisons,
chemicals or other means of extermination.

b. Not to use methods and fishing equipment
damaging the growth of marine organisms.

c. Not to removeor cut marine plants or coral reefs of
any kind.
d. Confinement to the fishing seasons in both of the

two countries.

e. Use of all means to ensure the protection of the
environmentandrationalizationof fishing practices.

f. Adherenceto all laws and regulations of the other
country in the sea to the extent these laws and
regulations are applicable and do not conflict with
the above provisions.

Forthe purposes of Paragraphs 1.d and 1.fabove, the concerned
authorities in both States in the Red Sea must notify the
concerned authorities inthe other State of laws, regul ations and
rules or any agreements with athird party inthewaters the other
party is using. Each party shall undertake to issue directives for
compliance with that information.

Each fisherman or worker on any fishing vessel located in the
territorial waters of the other [S]tate mustcarry afishinglicense
and a card establishing his identity and nationality in
accordance with the laws and regulations of his State, and he
must fly the flag of his State over his vessel.

Persons included in the provisions of Paragraph (1) above shall
be permitted to do the following:

a. Market their fish productsin the territory of the
other State and in the locations specified in
Appendix No. 1 of this Memorandum of
Understanding.
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b. Obtain the appropriate facilities for maintenance
of the vessels and obtain foodstuffs, fuels, and
ice at the prevailing prices in the country where
they are present and forthe period during which
they remain at sea.

5. If the authorities in either of the two States are compelled to
detain any fishing vessel or fisherman or worker on board any
vessel, the authorities of that State must notify immediately the
authorities of the other State of the names of the detained
individuals and the vessels and the property contain[ed] therein
and specify the reasons for and date of the detention.

6. The two States shall cooperate in the area of fishery research,
protection of the marine environment from pollution, and the
exchange of technical expertise and training at specialized
institutions in the two countries.

Second: The Area of Maritime Trade, Investment and Transportation

1 Study the possibility of creating joint fishing companies
between the two States.

2. Study the conclusion of a maritime transportation agreement
between the two States.

3. Study the conclusion of a trade agreement between the two
States. Until such a[n] agreement can be concluded, the
concerned authorities in each of thetwo countries shall offer all
facilities available to themaccording to their laws to facilitatethe
transporting of locally-produced goods in the two countries.

Third: The Area of Security

The two States shall work to implement the Protocol signed by the Interior
Ministries of the two countriesin Sanaa on 10 November 1993 to achieve
the objectives provided for in the said Protocol.

Fourth: The Implementation of the Subjects of the Memorandum

1 The concerned authoritiesin each of the two States, following
the signing of this Memorandumof Understanding, shall take all
necessary measures including but not limitedto the i ssuance of
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decrees, orders, licenses, or directivestoimplement the contents
of this Memorandum of Understanding.

The concerned agencies inthetwo States shall organize patrols
off their coasts in the Red Sea and establish communication
networks between the major security centers of the two States
in the Red Sea at atime and method to be agreed by them.

Special offices shall be established in the two States to monitor
and execute the articles of this Memorandum[.] The
headquartersfortheseoffices shall be specifiedin AppendixNo.
1 of this Memorandum.

Contacts between the two sides regardingthe implementation of
this Memorandum of Understanding shall take place through
diplomatic channels while abiding by the contents of Paragraph
(2) of Article (4) above.

The two Governments shall consult on matters tha[t] may arise
fromthe implementation of this Memorandumof Understanding,
anything related to amendment, deletion or addition, as well as
amendment or addition to the Appendix.

Signed at Massawa on this day of Tuesday, 15 November 1994.

For the Republic of Yemen For the State of Eritrea
Dr. Abd al-Rahman Abd al-Qadir Ba-Fadhl Dr. Salih Makki
Minister of Fish Wealth Minister of Marine Wealth
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Appendix No. 1

Centers for Fishing Registration and Monitoring and Marketing in the
Republic of Yemen:

Maydi
Khoba
Hodeidah
Khokha
Mocha

apwN e

Centers for Fishing Registration and Monitoring and Marketinginthe State
of Eritrea:

Assab
Tio
Dahlak
Massawa

AwDNPE
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Appendix No. 2

Members of the State of Eritrea Delegation:

Dr. Salih Makki, Minister of Marine Wealth

Ramadhan Ouliay, Naval Forces Commander

Musa Rabi’ a, Eritrean Police Chief

Muhammead Idris Amir, Middle East Bureau, Foreign Ministry

AwDNPE

Members of the Republic of Yemen Delegation:

1. Dr. Abd al-Rahman Abd al-Qadir Ba-Fadhl, Minister of Fish Wealth

2. Col. Abd al-Karim Muharram, Chief of Staff, Naval Forces

3. Col. Muhammad Rizq al-Sarami, Undersecretary, Central Agency of Political
Security

4, Ambassador Ahmad al-Basha, Ambassador of the Republic of Yemen to the
State of Eritrea

5. Ambassador Muhammad al-Wazir, Chairman, African Bureau, Foreign
Ministry

6. Dr. Rashad al-Ulaymi, Director-General, Legal Affairs, Interior Ministry

7. Najib Abd al-Qawi Hamim, Director-General, External Cooperation, Ministry
of Supply & Commerce

8. Khalid Sa'id al-Dhubhani, Director, Fishing Administration, Ministry of
Planning & Development

9. Ali al-Magalih, Director, Office of the Minister of Fish Wealth
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Treaty Establishing the Joint Yemeni-Eritrean Committee for Bilateral Cooperation
Between the Government of the Republic of Yemen
And the Government of the State of Eritrea

Based on the progressive civilized example set by bilateral relations between the
Republic of Yemen and the State of Eritrea, and

Affirmingtheir shared desire to continue to strengthen and reinforce these relationsin
service to their common interests, and

Aware of the importance of strengthening and developing bilateral cooperationin all
fields of mutual concern,

The two parties have agreed to the following:

Article One — The two parties shall form a Joint Committee for Bilateral Cooperation
between themin al fields of mutual concern, containing representatives of each party,
to be called the Joint Yemeni-Eritrean Committee for Bilateral Cooperation, hereinafter
referred to as the “Joint Committee,” with the two Ministers of Foreign Affairs
presiding. The Ministry of Planning and Development from the Yemeni side and the
Ministry of Foreign Affairs from the Eritrean side, with the presence of required
assistants, shall have jurisdiction over the secretariat and monitor implementation of
Joint Committee results.

Article Two — The Joint Committee shall assume the following tasks:

1 Studying programs and recommendations designed to expand bilateral
cooperation between the two countries and signing agreements, protocols,
and implementation programs in that regard.

2. Monitoring the implementation of agreements, protocols, memoranda of
understanding and minutes signed between the two countriesin the fields
referenced in Paragraph 1 of this Article.

3. Discussing proposals submitted by either country with the purpose of
strengthening and devel oping the horizons of cooperation between themin
all various fields of mutual interest.

4, Encouraging the exchange of bilateral visits and meetingsbetween officials

of both countries, and exchanging information and documents relevant to
joint cooperation relations.
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Article Three

1 The Committee may form permanent and temporary subcommittees and work
teams to carry out certain specific tasks in the framework of Joint Committee
work.

2. The subcommittees and work teams referred to in Paragraph 1 of this Article

shall submit their recommendations to the Joint Committee for approval.

Article Four — The draft agenda for each round of exchanging recommendations shall
be prepared through diplomatic channels and shall be submitted sufficiently in advance
of the convening of the round. The Joint Committee may assign atechnical committee
from both sides to prepare for its meetings.

Article Five — The Joint Committee shall convene its round annually, alternating
between Sanaa and Asmara. Special minutes shall be prepared for each round, signed
by the chairmen of both sides on the Joint Committee, and approved by the relevant
authorities in both countries pursuant to the laws and regulations in effect in each
country.

Article Six— Thistreaty shall come into force on the date the ratification instruments
are exchanged in accordance with the constitutional procedures in effect in each
country. It shall remainin force for five(5) years and shall berenewed automatically for
identical periods, provided neither party informs theother party in writing of its desire
to terminate the treaty six months prior to its expiration date. Any additions or
amendments to the articles of thistreaty shall only be made with the written approval
of both parties thereto.

Thetreaty has been drawn up in Sanaa on Friday, 25 Jumada |l 1419, equivalent to 16
October 1998, in two original copies in the Arabic language, both having equal legal
weight.

For the Government of the State of Eritrea For the Republic of Yemen

[Signed] [Signed]

Haile Woldense Abd al-Qadir Abd al-Rahman
Ba-Jammal

Minister of Foreign Affairs Deputy Prime Minister and Foeign
Minister
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List of Abbreviations

EEZ Exclusive Economic Zones

FAO Food and Agricultural Organization of the United Nations

I.C.J. Reports International Court of Justice — Reports of Judgments, Advisory
Opinions and Orders

ICLQ International and Comparative Law Quarterly

ILR International Law Reports

UNDP United Nations Development Program

WGS World Geodetic System
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