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09:33 1 TuesdabstApril 2009 09:33 1 marches from north to south, coveringdagpanses of
2 (9.30 am) 2 territory.
3 THE CHAIRMAN: Mr Bundy, you can go on. 3 Others, such as Lieutenant Bayldon and
4 Submissions by MR BUNDY (continued) 4 Lieutenant Walsh, were sent to the region with
5 MR BUNDY: Thank you very much, Mr President, memsof 5 specification instructions to explore the rsye
6 the Tribunal. Yesterday | had started to esslone 6 including the Ragaba ez Zarga, the Lol, therBaArab
7 of the core issues in the case, which is: ghiie 7 and the Kiir. It wasn't referred to as the
8 area of the nine Ngok Dinka chiefdoms tramsteto 8 Ragaba ez Zarga at that time.
9 Kordofan in 1905? | had been looking atatdrthe 9 It is submitted that the accounts of thiter
10 point of view of the contemporaneous docugtemt 10 group of individuals, that ones that weré Hagre
11 referring to that transfer. 11 with specific instructions to explore thesxeint
12 | started by going through the four doeata from 12 rivers, is entitled to greater probative ezs
13 the relevant period that specifically retettte 13 a result of the much more detailed survegg th
14 transfer: the March 1905 intelligence repbe,annual 14 undertook of the relevant features and tbietifeat
15 reports for Kordofan and Bahr el Ghazal i@3.énd 15 these surveys and explorations were beingrtaicn at
16 Governor-General Wingate's memorandum in twhéc 16 the time of the transfer and were specifyaaferred
17 described the transferred area in 1905. 17 to by Governor-General Wingate in his memauamin
18 I mentioned that the only genuine quedtiat 18 which he described the transferred area.
19 Wingate's memorandum could give rise to waat wiver 19 Now, on some of the basic facts the @adb not
20 he was referring to when he said that theictis of 20 have major differences, and this results filoarfact
21 the two Sultans, Sultan Rob and Sultan Okwahe 21 that for the most part the parties have befemring
22 south of the Bahr el Arab and formerly aiparof the 22 to the same documents recording the triplseofarious
23 Bahr el Ghazal province, had been incorpdriate 23 individuals to the rivers in question. Whtre
24 Kordofan. What river was he referring to wihe 24 parties differ is in their appreciation oésle facts
25 mentioned the Bahr el Arab? It's to thajestitihat 25 for purposes of determining the area traresfieio
Page 1 Page 3
09:31 1 I would like to turn now. 09:34 1 Kordofan in 1905.
2 As Sudan pointed out in its rejoinde@um 2 The SPLM/A's main thesis is that there e@gusion
3 submission in assessing the evidence relagitite 3 over the identity and location of the BahArdb
4 Babhr el Arab there are two general condittbas 4 before the 1905 transfer, and that this camifus
5 should first be borne in mind. 5 persisted up until 1907 or 1908, after thedfer had
6 The first is to appreciate the evidencesmord in 6 occurred.
7 the order in which it was documented. It appéo be 7 The Government, on the other hand, sutihatshe
8 common ground between the parties that the/ledige of 8 Bahr el Arab had been correctly identified by
9 Condominium officials of the rivers of the imgwas 9 March 1905; and that Wingate's memorandunwhich he
10 evolving over the first few years after 198y, taking 10 described the transferred area in relatidhab
11 a chronological approach to the evidencedssible 11 river, and in which he also referred to tgl@ation
12 to ascertain what was known to Sudanese Gowgit 12 activities that had been carried out onrikat,
13 officials, including to Governor-General \Wag, at the 13 shows that Wingate knew what he was writlmgug and
14 time the transfer was referred to in the dumts that 14 that when he authored his 1905 memoranduantieg on
15 | addressed yesterday. 15 the events of that year in the annual repertyas
16 The second general consideration issesasthe 16 referring to the correctly identified Bahr/Athb
17 evidence qualitatively in terms and in tightiof the 17 River.
18 amount of time that the relevant officialsomisited 18 Because the material on the record has be
19 the area during the first five years of tBthZentury 19 extensively canvassed by the parties in titeew
20 actually spent crossing or exploring thevaahé 20 pleadings, | do not intend to repeat obvipasl
21 rivers. 21 that's been said, but | do wish to focus naoraber of
22 Certain individuals, such as Wilkinsod &ercival, 22 essential facts.
23 on whom the SPLM/A's pleadings rely quiteviiga 23 It's not disputed that in 1900 Saundersetled to
24 crossed the Ragaba ez Zarga and the Bahalelir\ 24 the junction of the Bahr el Arab and the BallBhazal
25 a day or two, in the course of rather lonoegal 25 rivers in the east. The MENAS report acctys
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09:36 1 Saunders correctly identified the eastmches of the | 09:40 1 There is also no dispute that twosy/&ster
2 Bahr el Arab at that time, and | believe His came 2 Percival misidentified the Bahr el Arab whenrharched
3 out in Mr MacDonald's testimony yesterday. 3 from Lake Keilak in the north to Wau furtheuth in
4 Nor does the SPLM/A challenge the fact tha 4 Bahr el Ghazal province. He made this mavehn o
5 Major Peake, in the same year, trekked up the 5 a six-week period from about mid-Novemberletdr
6 Bahr el Arab -- the real Bahr el Arab -- fadistance 6 22nd December 1904. As was the case withiigik, the
7 of about 9 miles from its junction with the 7 purpose of Percival's trek was not to engage i
8 Bahr El Ghazal River. 8 a detailed survey and exploration of the syiwas
9 We next come to Wilkinson's trek throuigh tegion 9 a rapid trek from north to south in which hessed
10 in January and February 1902, as to whiclpainges 10 a number of rivers, such as the Ragaba emZ#e
11 have devoted considerable attention, andhafbitcned 11 Kiir and the Lol.
12 one element in the ABC experts' report. clitsous 12 Now, the daily entries from Percival'ateoreport
13 that, unlike Bayldon's subsequent exploration 13 may be found in the common bundle. Theyth ht
14 Wilkinson's journey is not actually refertedn any 14 tabs 31 and 32. They are probably clearg?,mvhere
15 of the intelligence reports on file for 1962jn the 15 they are reprinted in Gleichen's compendiom f
16 annual reports submitted by the partiesiar year or 16 reference, and they're also in the foldeaswie had
17 subsequent years. It's unclear, therefore videly 17 distributed yesterday at tab 15.
18 circulated Wilkinson's report actually wasomgst 18 Those route reports indicate that on
19 Government officials at the time. 19 19th November 1904 Percival came to a feathieh he
20 The only record we have is a route reipcitided 20 took to be the Bahr el Arab. He crossedrthet the
21 in Gleichen's 1905 compendium, and Wilkinssketch 21 following day -- we know it was actually the
22 maps. | think the route report can be faarttie 22 Ragaba ez Zarga, but he says he takesattteeb
23 arbitrators' folders at tab 14 and the commortle at 23 Bahr el Arab -- and he crossed the rivefdtewing
24 tab 20, for reference. 24 day, on the 20th, and proceeded southwéitds fiest
25 That route report does not provide dearilries of 25 ascertaining that the area, to the extemtdseable to
Page 5 Page 7
09:38 1 where Wilkinson was on each day. Persilaler route| 09:41 1 go a few miles up it, on the Ragaba eg&arwhat he
2 report does, but Wilkinson's doesn't. Beeims 2 called the Bahr el Arab -- was uninhabitecapeared
3 clear from the fact that Wilkinson coveredeaq deal 3 to be uninhabited.
4 of ground in less than two months that it nsethat at 4 The parties agree that the river thatiPa&rsaid
5 most he could have only spent a couple of daytbe 5 he took to be the Bahr el Arab was actua#iyl, rroted,
6 relevant rivers. 6 the Ragaba ez Zarga.
7 A map of his itinerary outlining wherewent is 7 Percival's route report indicates thah&e seen
8 being placed on the screen for ease of referelt's 8 Wilkinson's sketch map. Thus Percival misidied the
9 a map you've seen before; it's been in théepar 9 Bahr el Arab, as Wilkinson had done, at thetsovhere
10 pleadings. 10 he crossed it, although his report was ntiteiy
11 Professor Crawford will be discussingRivison's 11 unequivocal because he simply stated theaime to
12 route report in greater detail later this mmy. For 12 what he took to be the Bahr el Arab, probélalsed on
13 present purposes, | would simply recall thatparties 13 Wilkinson's sketch map.
14 agree that Wilkinson correctly identified the 14 His mistake was repeated by Boulnoid drink,
15 Kiir River, south of which lay Sultan Roblage and 15 23rd December. Percival had arrived in Wau i
16 district, but that he misidentified the Ragafa Zarga 16 Bahr el Ghazal on the 21st or 22nd, and BisiIn
17 as the Bahr el Arab at the two points whererbssed 17 reported Percival's principal findings to géte on
18 it. 18 that date. Boulnois himself did not visiy arf the
19 Nonetheless, although he misidentified th 19 rivers in question and had no firsthand keolge of
20 Ragaba ez Zarga as the Bahr el Arab, headim his 20 them; he was simply forwarding on Percivaarks
21 route report another matter that Professawtrd will 21 when he arrived at Wau.
22 deal with: that he only saw Arab settlememtshe 22 Now, further south, after Percival haoksed the
23 extent he saw any, on that river, on the Baga 23 Ragaba ez Zarga, which he took to be the &ahrmab,
24 Zarga. He didn't find any Dinka settlemehtse; he 24 Percival correctly identified the Kiir Rivgust as
25 found Arab settlements. 25 Wilkinson had correctly identified the KiiiRr.
Page 6 Page 8
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09:43 1 There was no dispute on the Kiir. 09:46 1 report it is stated:
2 He reached the Kiir on 23rd November, leadlso 2 "Sub-Lieutenant Bayldon HN left Khartoumtbe
3 noted -- and this appears in the route reptiat, 3 18th instant [18th December] by steamer with
4 according to Sultan Rob himself, the Ragabéaega, 4 instructions to explore the Bahr el Arab fritermouth
5 which was Percival's Bahr el Arab, was uniitieab 5 and if possible the other little-known rivarghe
6 except for occasional wandered parties of érab 6 northwest of the Bahr el Ghazal."
7 Now, Sultan Rob's own account, told taoaddminium 7 Bayldon wasn't coming from Khartoum; atttime he
8 official, rebuts the SPLM/A's thesis that Biaka 8 had been in Bahr el Ghazal at Wau explorivgrsi
9 lived as far north as the Ragaba ez Zargahess to 9 further south, and he was now sent with eitplic
10 the 10°22'30" north parallel or the 10°3%tmo 10 instructions to explore rivers such as thierBhArab
11 parallel. 11 and other features in the area.
12 By November 1904, therefore, while indizals such 12 The March 1905 intelligence report, which
13 as Wilkinson and Percival had crossed thesiin 13 I mentioned yesterday in connection withtthasfer,
14 question, the Government had not sent arty par 14 contains a detailed summary prepared by Baydidted
15 specifically to explore the relevant rivevith the 15 20th March 1905 on the status of the BalArab and on
16 exception of the early 1900 trips of SaundesPeake 16 the Ragaba ez Zarga, which he called the &dtiomr.
17 which had been limited to the very easteantres of 17 It was in this report dated 20th March 19¢8 Bayldon
18 the Bahr el Arab, in the region where it oqetvith the 18 recorded his conclusion that the river ugugdbken of
19 Bahr el Ghazal River. 19 as the Bahr el Arab -- ie spoken of as the BaArab
20 But that situation changed at the ertb6#, when 20 by people such as Percival and Wilkinsos really
21 Lieutenant Bayldon was sent to the regioh ttie 21 the Bahr el Homr, or as we now know it, the
22 express task of exploring the relevant rivémshis 22 Ragaba ez Zarga or the Ngol. So he clegréldat what
23 memorandum included with the 1904 annualrtépo 23 Wilkinson and Percival had called the Babkralb was
24 Sudan -- I'm not in 1905, the 1904 annuantefpr 24 not the Bahr el Arab; it was what Bayldordsaas the
25 Sudan -- Governor-General Wingate referretliso 25 Bahr el Homr, which is the Ragaba ez Zarga.
Page 9 Page 11
09:45 1 initiative. It is at tab 34 of the comnmmmdle and 09:48 1 Now, it's important to appreciate fine that
2 tab 16 of the arbitrators' folders. This tsiv 2 Bayldon did not base this conclusion merelgmssing
3 Wingate wrote: 3 the relevant river in a day or two, as hadkilon and
4 "Exploration of the Bahr el Arab by 4 Percival. His report, again in the March 1905
5 Lieutenant Bayldon HN: meanwhile | am endesawouby 5 intelligence report, indicates that he trackdt he
6 further explorations of little-known riversich as the 6 called the Bahr el Homr for a distance of ai@miles.
7 Babhr el Arab, the Kiir, the Lol and other aires, to 7 Although he found it to be a clearly defin
8 obtain information which may be of use in sa@this 8 channel, he noted that there was little owater in
9 interesting problem.” 9 it and that from all accounts, including whathimself
10 Now, the SPLM/A's distinguished expert 10 saw:
11 Professor Daly has asserted that the conlexi 11 "This river is much more in the naturedhor
12 hydrology of southern Kordofan was of litlieno 12 than a river."
13 concern to Condominium officials in 1905;tthat 13 As for the Kiir further south, which hiaden
14 page 3 of Professor Daly's second report.| #ould 14 crossed by Wilkinson and Percival, Bayldonobeded
15 suggest that this is not borne out by GoveGeneral 15 very clearly in his report in March that, i4tthe
16 Wingate's memorandum in which he expressieba 16 real Bahr el Arab", and he then offered satiges for
17 interest in solving the problem of what habdrto 17 opening it up to navigation.
18 been the little-known rivers such as the Bhkrab, 18 Thus in the very same edition of thelligience
19 the Kiir and the Lol by sending LieutenanyBan 19 reports in which the transfer was first memeéd, the
20 specifically to obtain information. 20 Government of Sudan also had detailed infoomdérom
21 Now, Lieutenant Bayldon's expeditionléa 21 Lieutenant Bayldon that the Kiir River was tieal
22 referred to in the December 1904 Sudan igesite 22 Bahr el Arab and that the so-called falserBhArab,
23 Report. | will put the cite up on the screéfs in 23 previously misidentified by Wilkinson and Eigal, was
24 the common bundle, tab 33, and your foldérs o 24 the Bahr el Homr.
25 yesterday, tab 17. In the December 1904igerce 25 Bayldon knew what he was talking abouglbse by
Page 10 Page 12
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09:50 1 the time he filed his report he had spémbst three 09:53 1 "Sudd Cutting on the Bahr El Arab" -- ihieh he spoke
2 months on the relevant rivers. 2 highly of the work of Bayldon, Sciplini and Wh on
3 Bayldon's activities on the real Bahr edl8\ as 3 that river. He actually even quoted a pastage
4 well as those of his successors, continuedigout 4 a report that he had received from Walsh attisit
5 1905, during which time they became focusedliearing 5 work. You'll find, at your convenience, tiedevant
6 sudd or amassed vegetation from the riverderao 6 entry under tab 8 of your folders. This secbf
7 open it up to navigation. 7 Wingate's memorandum speaking specificallyatie
8 We have the following accounts reportinglus 8 operations on the Bahr el Arab, where Bayltfgalsh and
9 work, as continuously documented during thes® of 9 Sciplini were operating, is at page 11 of his
10 1905 in the Sudan Intelligence Reports, wiiahcan 10 memorandum.
11 also find at your convenience under tab J@af 11 Taking into consideration Wingate's actai the
12 folders. 12 operations that were being carried out on the
13 We have the June 1905 intelligence reguat 13 Bahr el Arab, the real Bahr el Arab, throught®05, it
14 contained an actual marginal subsectiondnéport 14 stands to reason that when Wingate, 12 paij8s later
15 entitled "Upper Nile, Bahr El Arab Sudd", ghdt was 15 in that same memorandum, referred to thefeaed
16 a refer to the real Bahr el Arab, the riveeve 16 districts of Sultan Rob and Sultan Okwahi® $outh of
17 Bayldon was carrying out his operations. 17 the Bahr el Arab, and formerly a portiontaf t
18 Then we have the July 1905 intelligergmort. It 18 Bahr el Ghazal province, he could only haaerb
19 continued to display the same marginal hegdin 19 referring to the same Bahr el Arab that hatroeed
20 "Bahr el Arab Sudd", and it noted that out®fmiles 20 earlier in his memorandum: the real BahrrabAthe
21 along the river where sudd was present, @nhyjies 21 Bahr el Arab that Bayldon and Walsh had lzegforing
22 remained to be cut. 22 and clearing. That was the real Bahr el Arab
23 By August, Bayldon unfortunately haddalill; 23 Wingate devotes a page to it at pagd hiso
24 eventually he was repatriated from the cquntr 24 memorandum. Then at page 24, when he'sgadiiout
25 Nonetheless the work continued under hisneegj 25 the transfer, he says "the districts to thatsof the
Page 13 Page 15
0951 1 a Mr Sciplini, of whom subsequently Mr Waivas to say, | 09:55 1 Bahr el Arab". | think it strains credityi to
2 "He knew everything about the rivers". 2 suggest that when he made the referencedo "th
3 By October 1905 the intelligence repodted that 3 districts to the south of the Bahr el Arab'Was
4 Bayldon's replacement, who was Lieutenant ldywalsh, 4 referring to a different Bahr el Arab thanhael
5 was expected soon and stated that work omimigehe 5 mentioned a few pages earlier in his memonandUhat
6 passage of the Bahr el Arab was nearly complet 6 is a further reason why the Government of Ssdgs
7 The November 1905 intelligence report alsatained 7 that it's clear from the contemporary recohds the
8 another marginal heading called "Bahr el A8ad" in 8 transferred areas lay to the south of thaf riv
9 which it was reported that the sudd had bésared up 9 Because the crucial date in this case is t
10 to open water, which according to all repexisted up 10 determine the area that was transferred08,19
11 to Sultan Rob's. From this report it's cteat 11 post-1905 events are of marginal relevantesarhey
12 Sultan Rob was still regarded by Condominifficials 12 shed further light on the limits of the afleat was
13 as living on the Bahr el Arab, the real BalhArab. 13 transferred in that year. In this connecti@re's
14 It's in the light of these accounts tigtmaut 1905 14 nothing in the record covering the post-1866od that
15 that it's useful to come back to Governor&sain 15 contradicts Wingate's description of the #haawas
16 Wingate's memorandum included in the anregnt for 16 transferred that he referred to in his menmuen.
17 Sudan at the end of 1905. In that memoranddnich 17 Notwithstanding this, the SPLM/A arguieatt
18 | discussed yesterday, Wingate noted that,rasult 18 confusion over the identity of the Bahr ehir
19 of the march of Captain Percival and themeassance 19 persisted after 1905. And it points to refees made
20 of Lieutenant Bayldon, light had been thrawrthe 20 by Lloyd and O'Connell to support this thesis
21 question of the Bahr el Arab and the Baliiahr, even 21 With respect to Lloyd, the SPLM/A refers
22 though he said that much of the coursesoskthivers 22 an article that he authored, or some notgubkshed
23 was still unknown. 23 in the June 1907 edition of the Geographioalnal.
24 He then went on to devote a specifidaedf his 24 He wasn't speaking of provincial boundar@®hhe was
25 memorandum -- it's almost a page long, améiititled 25 addressing the question of the Dar Homr Ardibshat
Page 14 Page 16
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09:57 1 account Lloyd wrote that the southern ldaoy of the 10:01 1 2007, immediately corrected by Percivat] Absolutely
2 Dar Homr Arabs: 2 no bearing on Governor-General Wingate's menaam and
3 "... is between the Bahr el Arab and theRKiir, 3 his description in his 1905 annual reportnytiie
4 the latter [ie the River Kiir] being occupilky the 4 makes no reference to Lloyd in his memorandund,Lloyd
5 Dinkas under Sultan Rob." 5 had neither visited the rivers in questiothat time
6 That passage is relied on by our collesiguethe 6 nor written his article at the point when Wtey
7 other side to show that, as of 1907, Lloyd was 7 described the transferred area.
8 distinguishing between the Bahr el Arab ardKtir, 8 The same comments can be made aboutriherief
9 and still treating them as two separate rivers 9 reference by O'Connell in the 1906 annualntepdere
10 Let me clarify a number of points that 8PLM/A 10 he states that he had visited -- and itarashort
11 has chosen not to discuss in its pleadifgst, 11 passage -- Hasoba "on the Bahr el Arab"lyfind
12 Lloyd made only one trip to the region, amat tvas not 12 that in the common bundle, tab 52.
13 until February 1906. It's reported in Anieto the 13 Now, O'Connell was mistaken in refertiogiasoba
14 March 1906 intelligence report. 14 as being on the Bahr el Arab, but O'Conreadl iever
15 That 1906 intelligence report referriad-toyd's 15 travelled down to the read Bahr el Arab or. KBut
16 one trip to the region at the time makesaference to 16 that account also, written at the end of 1@0&arly
17 the Bahr el Arab or the Kiir. In fact Llogd that 17 1907, had no influence on Wingate's priocdeton of
18 time only travelled as far south as Hasdta didn't 18 the transferred area for 1905 in his 1905 anandum,
19 visit the Kiir or the real Bahr el Arab aettime, as 19 and in fact O'Connell himself did not purgort
20 had been previously identified by Bayldoraflsame 20 describe the transferred area; that wasiteddny
21 intelligence report from March 1906 also d&sed the 21 Wingate a year earlier.
22 further operations of Walsh on the real Bal#rab. 22 Once again, as the SPLM/A emphasisiss, it
23 Second, Lloyd's implicit reference in 790 the 23 important to focus on what Government adrmatisrs
24 Bahr el Arab and the Kiir as two differemnieris was 24 said they transferred in 1905, and not toitever
25 immediately corrected; immediately corredigshone 25 second-guess those accounts. What they-said it
Page 17 Page 19
09:59 1 other than Percival. Lloyd's account ibaein published | 10:02 1 was said by the seniormost official in¢btony -- was
2 in the June 1907 Geographical Journal. Onj2hd 2 that the districts of the two Sultans, SuRat and
3 Percival wrote that the June 1907 journaljbatl 3 Sultan Okwai, Rob on the Kiir, Sheihk Rihani@k
4 reached him, and he offered the following ections on 4 between the Lol and the Kiir, those distriot¢he
5 Lloyd's notes, and I'll put the relevant pgssan the 5 south of the Bahr el Arab were transferreiddodofan.
6 screen. I'll just read it, it's just as ea%his is 6 In 1905, when they said this, the Bahr el Aratl been
7 what Percival said: 7 correctly identified as the same river asKtie
8 "The Bahr el Arab is the River Kiir, arakés this 8 I now turn to the third factor that supgpdhe
9 name Kiir when it enters the Dinka countryeitbefore 9 Government's position on the area that wasfeared
10 or after joining the rivers that join the Bi\Lol 10 in 1905, and that's the understanding of Gariium
11 below Sultan Rob's." 11 officials at that time of where Sultan Rdbisitory
12 In any event, of course, Lloyd had intidethat 12 or district lay. Now, on this issue | candogte
13 Sultan Rob was on the Kiir still, not wayngoth 13 brief because it's a subject that Professawford
14 somewhere. So that's an immediate corretdgibloyd 14 will be coming back to in more detail lateist
15 by Percival. 15 morning.
16 Lloyd thereafter himself corrected hisnawistakes 16 The key point here, we would submitpigocus on
17 in notes he wrote in 1910 in which he desttithe 17 where the Sudanese administrators themsaetvesidered
18 Bahr el Arab as the separate river, the real 18 Sultan Rob's territory to be situated basetheir
19 Bahr el Arab flowing 30 miles south and neadrallel 19 knowledge as of 1905. It's self-evident #sabdf 1905
20 to the Bahr el Homr, which was the Ragah&zega; and 20 Government officials would have no knowled§éibal
21 he referred to Lieutenant Huntley-Walsh'd@gpions 21 locations or other factors that only emerafiéer that
22 on the Bahr el Arab that | discussed eaalier which 22 date. The transfer decision was based ofatteas
23 were taking place on the real Bahr el Arab. 23 they were known at the time.
24 Fourth, any assessment that Lloyd reaichiéese 24 Now, the key information available to ®@avment
25 notes on a separate subject in a geograpbicail in 25 officials as of 1905 includes the following.
Page 18 Page 20
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10:04 1 In 1902 we have Wilkinson's trek réjpomd his 10:07 1 engaged in his sudd-cutting operationhemeal

2 sketch map indicating where Sultan Rob'sgélland 2 Bahr el Arab, up to Sultan Rob's, there wanapater.

3 where his district was. As | noted earlieilkif'son's 3 Thus, as of that time, Sultan Rob was viewed b

4 route report stated the following when hevediat the 4 Condominium officials as still living on thdior

5 Kiir River: 5 Bahr el Arab. And of course Lloyd said thmeshing

6 "The district on the north bank of therksi 6 in his 1907 article.

7 called Mareig, the district on the south basntalled 7 All of these accounts are consistent Wihgate's

8 Massian, and Sultan Rob lives in the latdduch dura 8 description of the transferred area and teegually

9 is cultivated.” 9 consistent with the Government's positiorhia tase

10 I think this is a quote that Mr MacDonalds 10 that such areas, the transferred areasnlay o the

11 referred to yesterday as well. "The distitthe 11 south of the Bahr El Arab River.

12 south bank is called Massian”, and SultaniReb in 12 We would respectfully suggest that intrast these
13 that district. 13 accounts cannot possibly be reconciled wighSPLM/A's
14 Now, the relevant portion of Wilkinsosketch map 14 position that the transferred area was censitby

15 is now being displayed on the screen. S&taris 15 Government officials at the time to extendahe

16 village is identified on the sketch as lyjast south 16 10°35' latitude or the 10°22'30" latitudeided by the

17 of the Kiir River, down at the bottom. Yaancsee that 17 experts.

18 Wilkinson labelled the Ragaba ez Zarga funtiogth 18 The final issue I'd like to address consé¢he

19 wrongly as the Bahr el Arab, but that's wineréound 19 relevance of the provincial boundary betwi€erdofan
20 only Arab settlements, to the extent he faumgthing 20 and Bahr el Ghazal for purposes of determiaimd

21 at all. 21 assisting to determine the area that wasfaaed in

22 Just below Sultan Rob's village on thetkmap 22 1905.

23 are the words "Mathiang district" and thistrit, 23 The SPLM has argued that this matteréteivant,

24 Sultan Rob's district, identified by Wilkimsdies to 24 but that cannot be right. The contemponanysfer

25 the south of the river, the river that Bayldo 25 documents, as | mentioned yesterday, reberéatt

Page 21 Page 23
10:.06 1 subsequently correctly identified as thérel Arab. 10:09 1 that an area, described as the distri&siltan Rob

2 Next we have Percival's account and skeh 2 and Sultan Okwai, was transferred from ongipoe to
3 recording his march to the area in 1904 tha¢mtioned 3 another in 1905. It was under the rubricrigpal

4 earlier. While Percival noted that Sultan R@s 4 alterations to the provincial boundaries” tMtgate's
5 living at Burakol at the time, his sketch nmpeally 5 memorandum stated that these districts, fdymer

6 quite revealing. It shows, as you can seh@screen 6 a portion of the Bahr el Ghazal province, baen

7 in large letters, Sultan Rob's territory te south of 7 incorporated now into Kordofan.

8 the Kiir. 8 Obviously this entailed a change to tlawipicial

9 As | also mentioned, Percival reported tha 9 boundary. It must therefore be pertinentimpgare the
10 Sultan Rob told him at that time that theezenonly 10 way in which the provincial boundary was diéscl
11 Arabs to the west of him and that the scedalll 11 before the transfer with the way it was desdrand
12 Bahr el Arab -- Percival's Bahr el Arab, wiweas the 12 depicted afterwards, in order to assessahelp in
13 Ragaba ez Zarga -- was uninhabited exceptdodered 13 determining the location of the areas thategBament
14 Arabs; not Dinka, Arabs. 14 officials considered were subject to thedfan
15 Then we have the references in the Febaural 15 Let me start with the pre-transfer boupda
16 March 1905 intelligence reports placing 16 Bahr el Ghazal became a province in 1902jtarfdom
17 Sheihk Rihan Gorkwei's district or territdigtween the 17 that date up to 1905 that it's appropriatxamine
18 Lol and the Kiir Rivers, and Sultan Rob'srdoy which 18 how its boundary with Kordofan was describBdt
19 presumably included his people, on the IKiit; at 19 before doing so, let me make just a quickmieary
20 10°35' or 10°22', on the Kiir. 20 comment.
21 And we have the account of Lieutenantsialvho, 21 Had the Government's intention at the tiren to
22 as | said, had replaced Bayldon in connectatmthe 22 fix the boundary between Bahr el Ghazal aodi&fan
23 operations ongoing on the Bahr el Arab resid the 23 along a parallel of latitude, such as the3308r the
24 November 1905 intelligence report, which imaticated 24 10°22'30", it would have been perfectly pasdior
25 that from the point that Walsh had reachedmte was 25 Condominium officials to say so. The fixioigjust

Page 22 Page 24
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10:11 1 a straight parallel line required no syrekthe line; 10:14 1 the Baggara Arabs of the north and thé&®irbes in
2 the latitude could simply have been adoptetias 2 the south. We cited a number of these refesem our
3 provincial boundary; as occurred, for examyiéh 3 counter-memorial, paragraphs 400-403. Lejusteput
4 respect to the southern boundary of the Mdmgal 4 one description on the screen that comes from
5 province that was recorded at the beginnintp66. 5 Professor Daly's writings himself. He states:
6 You'll find that in your folders at tab 22. 6 "The northern districts of this regiof ...
7 In that document, Government administsatfar 7 He's talking about the region that weiterested
8 part of the boundary of that new provincegdithe 8 in in this case:
9 5° north latitude. So Condominium officiateekv how to 9 "... roughly speaking along the line @& th
10 use latitudes as provincial boundaries whep wanted 10 Babhr el Arab, had for centuries been thedrdodtween
11 to. 11 the Baggara Arabs and the Dinka and othemah
12 They didn't do this with Kordofan/BahiGitazal. 12 tribes."
13 Instead the annual reports for Bahr el Ghazdl 13 | sincerely doubt that Professor Dalyewhe
14 Kordofan both started to refer after 190th 14 mentioned the Bahr el Arab here, was refgitarthe
15 provincial boundary as being the Bahr el Artib 15 Ragaba ez Zarga.
16 wasn't described as a putative boundaryasnit 16 In 1903 Government officials knew thegliban of
17 described as indeterminate, uncertain, vagues 17 the Bahr el Arab where it joined the BahGbhzal in
18 described in the documents as the Bahr dd.Ara 18 the east; and in the west the Bahr el Arabtiva only
19 The 1902 Bahr el Ghazal annual reporideu 19 river that could have constituted the
20 a heading "Mudiria Boundary", states that the 20 Darfur/Bahr el Ghazal boundary.
21 Bahr el Arab was the province's northern deoy as 21 I'll take one of the SPLM/A's own mapsjch is
22 far as the Hofra en Nahas. The 1903 anepalt for 22 probably clearer on the smaller screenstti@big
23 Kordofan states that the southern boundatiyatf 23 screen, to illustrate this. As you can e,
24 province was the Bahr el Arab and the Bal@telzal 24 Bahr el Arab is the only river that fits the
25 River up to Lake No. Those descriptionsrditichange 25 description. The Ragaba ez Zarga, whichtisadly
Page 25 Page 27
10:12 1 until after the transfer in 1905 occurred. 10:16 1 more in the nature of a seasonal streatargpout
2 At the same time | think it's importantécall 2 before it even reaches the Kordofan/Darfumioiauy.
3 that the Bahr el Arab was also the boundatydxn 3 That's what the British had in mind: a majeer
4 Darfur and Bahr el Ghazal, a situation thstield up 4 across this area.
5 until 1924, when it was moved southwards pmsto the 5 I should not in passing that the SPLM/Aects to
6 Munroe-Wheatley Agreement. That was confirimed 6 us calling the Ragaba ez Zarga a "seasoealnstr Of
7 Slatin's very detailed account prepared agettieof 7 course we know that Bayldon had said it waserothe
8 1903, and that account in turn was confirmetiMingate 8 nature of a khor than a river. But let meginmecall
9 in his memorandum attached to the 1903 anepatts. 9 how the SPLM/A itself described this featuhe,
10 You'll find Slatin's account in the commtmundle at 10 Ragaba ez Zarga, in its submissions to the.ABhis is
11 tab 29 and you'll find Wingate's 1903 conétion of 11 what the SPLM/A said in discussing the geglgyaof the
12 that in the common bundle at tab 27. 12 area:
13 In the light of those accounts | do itk it can 13 "There are no mountains or hills excégh land
14 reasonably be disputed that the intenticd@asfdominium 14 open ground in the northern part of the aRi@er
15 officials was that the provincial boundaryvmen 15 Kiir runs west-east through the area. Theeelso
16 Kordofan and Bahr el Ghazal, after Bahr edfzlhhad 16 some seasonal streams, such as the Ngdiend t
17 become a province in 1902, the intention tvasthe 17 Nyamora."
18 provincial boundary followed a major rivefareed to 18 The Ngol is the Ragaba ez Zarga. These the
19 as the Bahr el Arab, not a line of latitudéat's 19 SPLM/A's own words to describe the featutactvthey
20 hardly surprising given that rivers oftemfanternal 20 now seek in a sense to disown.
21 administrative boundaries, and obviously also 21 While the central portions of the BahArdb
22 international boundaries. 22 remained largely unexplored prior to Bayldon'
23 It's also not surprising, | would suggesview 23 explorations in early 1905, this did not detfrom
24 of the fact that the Bahr el Arab has beengrised by 24 the fact that the Bahr el Arab as a whole uvaferstood
25 a number of authors as the traditional bdoééveen 25 by Condominium officials to be the pre-tramsf
Page 26 Page 28
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10:17 1 provincial boundary, wherever it lay. Aaghin 10:20 1 same 1905 compendium edited by Gleichehpeefaced by
2 | suggest that it's worth recalling what thHe@ber of 2 Governor-General Wingate, in which Wilkinscer'sl
3 the International Court said in the El Salvado 3 Percival's route reports appear, as well@d 8904 map
4 Honduras case, a reference which we've mddechia 4 that Mr MacDonald was asked about yesterdlayould
5 our written pleadings, but which the SPLM/As mat 5 suggest that although it may not have beetupes by
6 commented on: 6 Government officials, there was no questiat th
7 "The Chamber considers, particularly i light of 7 Government officials ever challenged or thaabe map
8 the materials before it, that it is entitledstart 8 was wrong.
9 from a presumption that an inter-provincialihdary 9 Moreover, Mardon's description of the Balhfrab
10 which follows a river is likely to continue tollow it 10 is virtually identical with an official Brith
11 as long as its course runs in the same denera 11 War Office map also produced in October 19bigh was
12 direction." 12 put on the screen yesterday and which Mr Maeldl was
13 That's from paragraph 244 of the 1998 jueht. 13 asked about. | am not relying on this maghtov
14 The SPLM/A's position is that none o§fisi 14 provincial boundaries; the point | want tdanés that
15 relevant. They first point out that no prmial 15 on the War Office map, an official map, therse of
16 boundaries at the time were prescribed in any 16 the Bahr el Arab is virtually identical taethourse on
17 constitutional, legislative or executive @scor 17 Mardon's map. As | said, there's no reduat! t
18 proclamation, and no official maps were idsst@wing 18 Mardon's map was ever criticised or statdgbto
19 boundaries until well after the transfer. 19 inaccurate by Condominium officials.
20 They then contend -- and | think thiprisbably 20 Now, with respect to the confusion overidentity
21 the main argument -- that provincial bouretaviere 21 and course of the Bahr el Arab before thesfea, it's
22 approximate, vague and frequently modifi€dey point 22 obviously true that both Wilkinson and Peatimistook
23 to the fact that because Wilkinson and Peftisd 23 the Ragaba ez Zarga for the Bahr el Arabeaplaces
24 misidentified the Bahr el Arab, referenceth® 24 where they crossed it. But it was recognizse@ingate
25 Bahr el Arab as the provincial boundary m phe-1905 25 in his 1904 memorandum that further infororativas
Page 29 Page 31
10:19 1 annual reports were necessarily indetetainAt best, 10:22 1 needed to solve the issue of the courtieeaivers
2 according to the SPLM/A rejoinder, the BahAgb may 2 such as the Bahr el Arab, the Kiir and the bold
3 have been treated as a working administratvedary, 3 that's why Bayldon was sent on this explorasibthe
4 but not a definite or permanent boundary. 4 end of 1904. Of course, by March 1905 Bayldacd
5 As to the lack of any legislative or exiae 5 cleared up much of this confusion and hadectlyr
6 decree establishing provincial boundaries, the 6 identified the Bahr el Arab as the same rasethe
7 Government's written pleadings have alreagjaixed 7 Kiir.
8 that this was not a legal requirement. Celstahe 8 That did not cause Condominium officialgjtiestion
9 transfer wasn't referred to in a proclamatiodecree 9 or reassess in any way their earlier referetaéhe
10 either, but nobody questions the validityhef 10 Bahr el Arab as the provincial boundary; disveimply
11 transfer. 11 that the actual course of the Bahr el Araitsin
12 Nonetheless, there were definite andatepe 12 central section was now better understood.
13 references to the Bahr el Arab as the prialinc 13 Wingate's 1905 memorandum illustrateptiet. As
14 boundary in official documents, official amhveports 14 | discussed earlier, Wingate addressed ansfer in
15 that were sent to Cairo and to London, andnoever 15 connection with a change to the provinciairutary it
16 questioned the description of the boundanyatned in 16 gave rise to. He noted that the transfedigidicts
17 those reports in London or in Cairo. 17 that were situated to the south of the BhArab were
18 We also had a map that was discussedryagt 18 formerly part of the Bahr el Ghazal provinaeg that
19 Mardon's revised map of 1903. It does déyidliria 19 Bahr el Arab he's talking about could onlythisame
20 boundaries with a red dotted line and it diesv the 20 Bahr el Arab he was mentioning earlier inrbfgort,
21 Kordofan/Bahr el Ghazal boundary following th 21 which was the real Bahr el Arab correctlyniifeed by
22 Bahr el Arab. 22 Bayldon.
23 Our colleagues on the other contendttiimimap 23 This shows that Wingate considered tihgahc
24 cannot be considered to be an official magould 24 Bahr el Arab to have been the pre-transfevipcial
25 point out, however, that this map was coetin the 25 boundary. Areas to the south of it formevlre in
Page 30 Page 32
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10:23 1 Bahr el Ghazal province; as a result efttansfer, 10:27 1 documentary record as a whole is examthedgecord
2 now they weren't. As a result of the transfer 2 fits together with really quite remarkableritia and
3 districts of the two Sultans to the southhatt triver, 3 it supports the Government's position thattiea
4 formerly part of the Bahr el Ghazal provinsere 4 transferred in 1905 lay to the south of the
5 incorporated into Kordofan, thus changinggr@vincial 5 Bahr el Arab.
6 boundary. 6 That's precisely where the Governor-Gérméihe
7 It was for this reason that the 1905 ahregorts 7 Sudan said the transferred area lay. It'sistamt
8 for Kordofan and Bahr el Ghazal no longerestdhat 8 with the March 1905 intelligence report, arithwhe
9 the boundary was the Bahr el Arab, as theydoaé in 9 annual reports for Kordofan and Bahr el Ghaz#hat
10 earlier editions; instead they referred totthnsfer. 10 year; it's consistent with the Government@Kedge of
11 Now, the parties agree that the soutlmits of 11 the correct identity of the Bahr el Arab bg time
12 the transferred areas were not defined i, 1€ither 12 that the transfer was made and was refepretst
13 in Wingate's memorandum or elsewhere. dt'¢hiis 13 consistent with where Condominium officiadmsidered
14 reason that the Watkiss Lloyd map of 1910thadvhole 14 the districts of Sultan Rob and Sheihk RiGankwei
15 series of sheet 65 maps that have been pddycthe 15 were situated; and it's consistent with #ut that
16 parties that began to be published afterwiardsme 16 the pre-transfer provincial boundary was réeo as
17 instance labelled the new boundary as "ajpiie". 17 being the Bahr el Arab, while the post-transibundary
18 This has been highlighted by the SPLM/A dxample, on 18 lay to the south of that river.
19 the Lloyd map. Thisis a 1910 map. 19 In contrast, we would suggest that theNFR's
20 Now, the Tribunal will observe that, even 20 position cannot be reconciled with any obthtacts.
21 approximate, the provincial boundary no lorggcks 21 There is not a single mention anywhetbérecord
22 the Bahr el Arab; it lies south of it. 22 that the pre-transfer boundary was locateagathe
23 Because the southern limits of the temnstl area 23 10°35' latitude or halfway between thatlaté and
24 had not been delimited at that time -- thiep'd 24 10°10'. None of those latitudes are evertioeed in
25 necessarily follow any river, like the BahAeab -- 25 any of the contemporary documents. You éad'them.
Page 33 Page 35
10:25 1 and because the Twic, formerly under $hRihan, were 10:28 1 They didn't exist. They simply weren'thie
2 re-transferred back to Kordofan in the 19p0st-1905 2 Condominium official' minds.
3 maps of the area do not show the boundarydotly the 3 Nor is there any suggestion from conteragor
4 same place. Both parties have illustrategifdat on 4 reports that Sultan Rob's territory was vieasd
5 illustrative maps: ours is at page 146 ofraemorial; 5 somehow extending up to 10°35'. Even Suliain fad
6 the SPLM/A's is at map 60. | will use the $2A's map 6 told Percival that the Ragaba ez Zarga wathabited
7 to illustrate the position. 7 except for wandered parties of Arabs.
8 The Tribunal will note that these arepalbt-1905, 8 Nothing suggests that the Governmenteatithe had
9 post-transfer, post-change in the provinaieiralary 9 the slightest intention to transfer or dichsfer
10 maps. The various depictions of the posélsfundary 10 areas stretching up to the SPLM/A's claira fiom
11 do not match but they all show in the rel¢eaea the 11 Bahr el Ghazal to Kordofan at that time. asreorth of
12 boundary lying to the south of the Bahr edlAn the 12 the Bahr el Arab were already part of Korddfafore
13 same general place. 13 the transfer. They were not and they coatchave
14 Now, ultimately the Kordofan/Bahr el Gablzoundary 14 been transferred to that province in that.yea
15 became fixed upon independence in 1956 tsttiee red 15 That is why the Government submits thatarea of
16 line being highlighted -- and both partiesegut that 16 the nine Ngok Dinka chiefdoms transferreddodofan in
17 line as the southern limits of the transfdarea. 17 1905 is the area lying between the Bahr abAiver
18 But for the transfer, however, the boundaoybd have 18 and the southern limits of the 1956 provinoaundary.
19 remained the Bahr el Arab, as referred befae 19 Thank you for your patience and attention
20 transfer. It's thus the area between the &atrab 20 Mr President. | think at this point we wgmng to
21 and the post-1905 provincial boundary that the area 21 move to the witness phase.
22 of the Ngok Dinka chiefdoms transferred tadtdan in 22 My understanding -- but it perhaps caoddirmed
23 1905. 23 by colleagues on the other side -- is we wegnally
24 Mr President, members of the Tribuna, th 24 going to present two witnesses that the SRLWHnNted to
25 Government of Sudan submits that when theeogporary 25 cross-examine; | understand they may onlyt ¥zan
Page 34 Page 36
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10:30 1 cross-examine one of those witnesses fifavat is 10:38 1 (11.03 am)
2 the case, we propose to call that witness. 2 MS MILES: Atem-dit, you are from the Anyiel semtiof
3 THE CHAIRMAN: Mr Born, can you confirm? 3 the nine Ngok Dinka; right?
4 MR BORN: Yes, Mr Chairman. We will be cross-exang 4 A. Yes.
5 Zakaria Atem, the only Ngok Dinka witness teredl by 5 Q. And the Jong yom subsection is your subseztion
6 the Government. 6 A. Yes, Anyiel is the main section | belong to.
7 MR BUNDY: Right, thank you. So if somebody cat g 7 Q. Inyour witness statement you say you wera lvor
8 Mr Zakaria and bring him in, | will relinquighe 8 Huk Lonlual; correct?
9 floor. (Pause) 9 THE INTERPRETER: Repeat again, please.
10 (10.31am) 10 MS MILES: In your witness statement you say yeauie born
11 MR ZAKARIA ATEM DIYIN THIBEK DENG KIIR (caled) 11 in Huk Lonlual?
12 (Evidence interpreted) 12 A. Actually I was born in Noong Lual to the rfodf Abyei.
13 THE CHAIRMAN: | welcome Mr Zakaria Atem Diyin Tiek Deng 13 Q. Noong Lual?
14 Kiir. Please be kind enough to read theraftion 14 A. Noong Lonlual.
15  whichis in front of you in Arabic. 15 Q. And "Lonlual" means "monkey"; correct?
16 THE WITNESS: | solemnly declare upon my honod a 16 A. Yes,itistrue. Atthe time when | was hotn yet
17  conscience that | will have to say the trthh, 17 there were so many monkeys, that's why e iar
18  whole truth, and nothing but the truth. 18 called after the monkeys.
19 THE CHAIRMAN: [ invite questions from the paiftthe 19 Q. And Noong Lonlual is on the eastern bankefNyamora?
20  SPLM. 20 THE INTERPRETER: Repeat again, please; to ths laank
21 (10.34 am) 21 of what?
22 Cross-examination by MS MILES 22 MS MILES: Eastern bank of the Nyamora.
23 Q. Atem-dit, choibak. | have a few questionmsyfau 23 THE INTERPRETER: Of what? Can | ask again,gg#@a
24 today. You are from the Anyiel section @ th 24 MS MILES: Umm Biero.
25 Ngok Dinka; yes? 25 A. If you are going to Abyei, towards Na'anisit
Page 37 Page 39
10:35 1 (Pause to resolve a technical propl 11:07 1 located ... It is located to the wesbifiyre going
2 We will start again. Atem-dit, choibalkhave 2 towards Na'am.
3 a few questions for you today. You are framAnyiel 3 Q. Towards Na'am?
4 section of the Ngok Dinka? You are from theyiel 4 A. Yes.
5 section of the nine Ngok Dinka; is that carPec 5 Q. In Dinka, Noong?
6 I don't think the witness can hear thelpbanes. 6 A. Na'am.
7 MR BORN: Perhaps, Mr Chairman, just as a prdctica 7 Q. And in Dinka, Noong?
8 solution and in light of the time, would it be 8 A. Noong.
9 possible for an interpreter to just come andext 9 Q. Thankyou. Could we get a map up, please.
10 to the witness and speak into the microphone? 10 So your birthplace is near Na‘am, or NpiarDinka,
11 | recognise that other arrangements haverneee, 11 and you were born there in 1938 or 19397
12 but in light of how they are progressing amlight 12 A. Yes. The date of birth on the birth certfie was
13 of the time schedule, | wonder if the olditioh 13 always approximate and not exact, accordirige exact
14 of -- 14 date of birth.
15 THE CHAIRMAN: Mr Bundy? 15 Q. That's something I'm learning, thank you.
16 MR BUNDY: Thank you. Maybe it would be apprepe, with 16 If you look at the above map, this isaprdated
17 your leave, to take an early break to try sontl-- 17 from 1936, so it is dated around your appnaté birth
18 THE CHAIRMAN: Exactly, | was thinking of that. 18 date. Do you see the red box pointing toehlipwn,
19 MR BORN: We are fully agreed. 19 and the box pointing to Noong, or Na'am &sadh the
20 THE CHAIRMAN: We will take a break now for hah hour. 20 map?
21 MR BORN: Perhaps the parties will endeavouinim f 21 A. Yes, | have seen them.
22 a solution even if it doesn't use the full 22 Q. And Noong Lual is, did | hear you correctigmediately
23 technological sophistication. 23 south of Noong?
24 (10.38 am) 24 A. Repeat again, please.
25 (A short break) 25 Q. On the map, could you please show me -ppist on
Page 38 Page 40
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11:09 1 the screen, | can see -- where your birtiepof 11:17 1 defer to him.
2 Noong Lonlual is on that map. 2 PROFESSOR CRAWFORD: No, sir, | indicated no @esir
3 A. Noong Lonlual is the birthplace of my mothand not my 3 whatever to ask a question.
4 birthplace ... 4 JUDGE AL-KHASAWNEH: | speak first in Arabic, arsay ...
5 THE INTERPRETER: Repeat again. 5 (Addresses the witness in Arabic)
6 A. | wentto Noong Lonlual because my maternaleiasked 6 (Interpreted) | would like to thank youyenuch
7 that my mother come to give birth to me in Mpo 7 for accepting to come before this court tansmsour
8 Lonlual. 8 questions. | will ask these questions in Ehgl
9 Q. You said in your witness statement that yoreveern in 9 (In English) First, there have been aliega that
10 Huk Lonlual. Is that where you were born? 10 you had been intimidated and threatenedsé&ho
11 A. Yes. 11 allegations have been denied. Could yodtiytel us
12 Q. Can you tell me where you were initiatedPry§o 12 the truth or otherwise of those allegations?
13 initiated: where he entered his age set. 13 A. When | came here | was pretty sure for tioetfzat
14 A. Malual Ador. 14 anyone who is not giving testimony in favotithe
15 Q. Malual Ador. Ifitis okay, I'm going to meto 15 SPLM, that person is not a good one.
16 a different map. This one is not terriblgazl To be 16 JUDGE AL-KHASAWNEH: Please translate correctiy/hat he
17 fair to you, the map I'm putting up is a rsapmitted 17 said was, "I'm threatened with [my] life"hi§ is
18 by the SPLM called the "Ngok presence map". 18 very important. Can you ask him again teatp The
19 It is still not clear, and | apologidethought 19 translation has to be correct and precise.
20 we had it bigger. | am going to go througims of the 20 THE INTERPRETER: Repeat the question, please.
21 places mentioned in your witness statemedtpbot 21 JUDGE AL-KHASAWNEH: It's not my question. | ask
22 them very approximately on this map. 22 a question. You did not translate the anasdully
23 | said "very approximately”; that was ngo | am 23 as you should have.
24 going to take you to places in your staterttettthe 24 Could you translate it as he said: aquevgho does
25 community members of the nine Ngok Dinka Hai#Sed, or 25 not give evidence in support of the SPLM/#isught of
Page 41 Page 43
11:14 1 places we have obtained from other magisatie all 11:19 1 as a bad person, and would be threatartes life.
2 together on this map, and just point to tleegs that 2 That is literally the translation. So, pledse
3 you've named so we know where they are. 3 careful with the next.
4 A. What you said is not clear to me. All my staént 4 THE INTERPRETER: Okay.
5 pertinent to this point, | have stated thera written 5 JUDGE AL-KHASAWNEH: Thank you very much.
6 statement, and you have to refer to it. 6 The second question, and this is aboiffexeht
7 Q. And I'm just asking you, please, Atem-dith&tp me, 7 matter. In your written testimony, and | refe
8 because | am not familiar with these landintb 8 particular to paragraph 28 of that testimgay said
9 where the places you refer to are. 9 that as a member of the ABC nominated by thee@ment
10 A. Name the places you want me to locate. 10 of Sudan you attended all meetings of thef@ission and
11 Q. Abin Anguui. 11 participated in all field visits. And | arow quoting:
12 A. Thisis not a language | understand, the yoay 12 "The leaders of the two parties and #peds made
13 pronounce the terms, or the names. 13 it clear in all public meetings that the ABGK is to
14 MS MILES: Yin shileich, Atem-dit. | have no fber 14 define and demarcate the area [I repeataitia] of
15 guestions. 15 the nine Ngok Dinka chiefdoms transferreddedofan
16 A. | have answered all these questions in demrjtaper, 16 from Bahr el Ghazal ..."
17 and | am an old man, I'm always telling tisht 17 And you also said --
18 THE CHAIRMAN: | thank you. | understand that 18 A. The question is so long, please just askaketthe
19 Judge Al-Khasawneh wants to ask a questitireto 19 question shorter, be shorter.
20 witness. 20 JUDGE AL-KHASAWNEH: Okay, now | put the questiofhis
21 (11.17 am) 21 was an introduction to the question. Nowlllask
22 Questions from THE TRIBUNAL 22 the question.
23 JUDGE AL-KHASAWNEH: Before that, Mr Presidentydtice 23 Did the experts make it clear, and sap so
24 that counsel for the Government of the Sindah 24 an express way, that the ABC task is to defie area
25 indicated that he wished to ask a questievould 25 of those nine chiefdoms transferred in 1905?
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11:24 1 A, Actually I'm the president of the -- anltepresenting 11:31 1 in clear in all public meetings that thBQ\task",
2 the NCP in Abyei, and | am the political swigsr in 2 et cetera.
3 Abyei. | was part of the five representatigéthe 3 THE INTERPRETER: He said that there is no confiyrm
4 Government in the ABC. 4 between ...
5 We went to Mathiang Diil, we travelled tar. Yes, 5 MR BORN: Can you perhaps translate the parag2@ptou
6 went to the house of the Sheikh, of Arop Bjomg went 6 have in Arabic there in front of you?
7 to visit his house. This was his old house, @l of 7 (Paragraph translated)
8 us, the representatives of the SPLM, the septatives 8 A. That is the mandate of the experts, but tlze mot
9 of the Government and the experts, all ofaid poney. 9 adhered to the area according to 1905. We twehe
10 And the area so-called Mathiang Kiioiedted to 10 same area but they have not focused on¢adrar
11 the southern part of -- to the south of Aby®b 11 guestion which is referred to in their maadat
12 because there are some troubles the shedidtigere 12 PROFESSOR REISMAN: Excuse me, interpreter, Iguegd
13 and the Dinka are living to the north of Abyead to 13 a simple question to the witness and | jusited
14 the south with the Nazir as well. 14 an answer: had he read the second sentence of
15 So this is the truth, we went there ancheve 15 paragraph 28, and is it an accurate traoslati
16 found Mathiang Diil. Then we went back. 16 That's all | want to know from the witness.
17 Any further questions, please don't hesit 17 THE INTERPRETER: But the witness elaborated.
18 JUDGE AL-KHASAWNEH: (Addresses the witness iraic) 18 PROFESSOR REISMAN: No, | don't want an elaborati
19 (Interpreted) Explaining their missidme experts, 19 | didn't want an elaboration; | am asking\limess
20 were they clear in stating that their misssoto 20 a factual question.
21 define and demarcate the area transferiédrtinfan, 21 The second sentence of paragraph 2&atis t
22 the area of the nine chiefdoms of the DingakN 22 a correct statement of what happened?
23 transferred to Kordofan in 1905? 23 THE INTERPRETER: Yes.
24 A. Danforth in the agreement referred to thehidaiy Diil 24 PROFESSOR REISMAN: Could you please confirm with
25 agreement, and he said that this is the plaeee the 25 witness?
Page 45 Page 47
11:28 1 Dinka have been transferred, but thissimall 11:35 1 A. Yes, the answer | have given you is trean.
2 triangle, so it is not enough to accommodeés ¢he 2 PROFESSOR REISMAN: I'm sorry, | don't mean tabelr
3 owners of the area. So as a Dinka tribe meithak 3 it, and | will relieve the witness if he caamtswer
4 that this is unfair, because Dinka used terekfrom 4 the question. But the question solicits eithe
5 the south -- from the north and to the soativell. 5 a "yes" answer or a "no" answer. "n'am" aa"P
6 JUDGE AL-KHASAWNEH: Shukran jazeelan, thank yarnyw 6 A. No. No. The answer is: no.
7 much. 7 PROFESSOR REISMAN: That what he gave in tha¢stant is
8 THE CHAIRMAN: There is a question from the pdit o 8 not correct?
9 Professor Reisman. 9 THE INTERPRETER: He has elaborated. You saidjysu
10 PROFESSOR REISMAN: | have a simple questiothfer 10 want a yes or no [answer], and he saidisithat
11 witness, please translate. 11 the task --
12 Could you be kind enough to look at #heosd 12 PROFESSOR REISMAN: Thank you. | have no othestions.
13 sentence of paragraph 28. Could | ask thepireter 13 MR BORN: Mr Chairman, can | raise a small point
14 to read that sentence to the witness in Arabi 14 housekeeping. | haven't checked personaibelf)
15 THE INTERPRETER: The whole paragraph? 15 but I'm told that we have not received a aafithe
16 PROFESSOR REISMAN: Just the second sentence. 16 Arabic version of the witness statement whtieh
17 (Sentence translated) 17 witness has in front of him. We would betejial if
18 A. Soitis not agrave, it is a house of thehich 18 we could be given that copy.
19 locates 2.5 kilometres to the south of the -- 19 THE CHAIRMAN: I'm sure that the Government vatbvide
20 PROFESSOR REISMAN: | beg your pardon, interprete 20 you with a copy.
21 | don't mean to be rude to interrupt. Aretaliing 21 PROFESSOR CRAWFORD: Of course you can hauénit.
22 about paragraph 28? 22 sorry, | have to make sure that he has g ri
23 THE INTERPRETER: Yes. 23 version, but we'll fix that as soon as tisere’
24 PROFESSOR REISMAN: | read the second sentersayay: 24 a break.
25 "The leaders of the two parties and Hpegs made 25 MR BORN: Wouldn'tit be easier if | just took &ils in
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11:38 1 front of him? That's what he was refertm 11:47 1 (11.47 am)
2 PROFESSOR CRAWFORD: Yes, you can have it. I'myso 2 MR AYOM MATIT AYOM (affirmed)
3 | don't know the provenance of it, but yowrdcome 3 (Evidence interpreted)
4 to the piece of paper. 4 JUDGE AL-KHASAWNEH: Mr Ayom Matit Ayom, thank youery
5 MR BORN: | guarantee you that | will make a copy 5 much for agreeing to testify before us. Thygmk for
6 immediately and hand it to you. He has loceit 6 testifying before us.
7 during the testimony, he said it's his statéme 7 I would be grateful if you could answetyoone
8 | suggest that you just ask him to hand m&now, 8 question that | would like to put to you, ahdt
9 please. The PCA will copy it. 9 question is: have you been intimidated witiard to
10 THE CHAIRMAN: Thank you. No other questions? 10 your testimony or asked not to appear befsrer to
11 JUDGE AL-KHASAWNEH: Mr President, | think theveas 11 modify it? Thank you.
12 a misunderstanding. The answer was liteladiyin 12 A. Actually it is not me who has been actudileatened,
13 translation. 13 but my brother who is coming after me. He veéd: if
14 | think what was meant by Professor Raisia 14 you go to The Hague you will do one of the things,
15 whether the experts were clear in sayingttiit 15 either change your statements or refuse;totberwise
16 mandate is confined to delimiting the arethefnine 16 you will bear the consequences. And dok'tiasyou
17 Ngok Dinka chiefdoms that were transferreldedofan 17 will be responsible for that.
18 in 1905. The witness in his earlier elaboresaid 18 JUDGE AL-KHASAWNEH: I[f that's all, that's the lgrthing
19 that they did not follow that task, and wiyen asked, 19 that | wanted to ask about.
20 "Can you answer me by saying 'yes' or 'he"as 20 THE CHAIRMAN: So | thank you, and I call now
21 thinking of that, that they did not followeihtask, 21 Mr Majak Matet Ayom.
22 and that is what he meant by "no". 22 (11.52 am)
23 That is my understanding, but this i®gyv 23 MR MAJAK MATET AYOM (affirmed)
24 important point, and | think there shouldab&ay of 24 (Evidence interpreted)
25 verifying this. 25 JUDGE AL-KHASAWNEH: Mr Majak Matet Ayom, | woultke to
Page 49 Page 51
11:40 1 I'm sorry, | understand that the vatnbas come 11:53 1 thank you for agreeing to answer my qaesti
2 from a long way, and he might be tired, ane fio wish 2 I would like first to ask you whether yaere in
3 whatever to detain him, but | think this isrething 3 any way intimidated or threatened in an attdmpause
4 that we should think about. 4 you not to testify before us, or to changeryou
5 PROFESSOR REISMAN: | had simply wished to confilhat 5 testimony. We heard something to this efiech your
6 the second sentence of paragraph 28 of thiiskng 6 brother, but | would like to hear it from you.
7 translation of the witness's statement sats'the 7 A. For me, | don't find myself subject to thrbgtany
8 leaders of the two parties and the experts,sand 8 person. | only can feel threatened by Godt aBy
9 not simply that "the experts said", and | dimp 9 person, | don't see that there is room forpeTgon to
10 wanted a confirmation that that was correct. 10  threaten me.
11 A. Sothe experts have neglected the area. ake\hsited 11 Please go ahead. If you have anythirgkane,
12 Mathiang Diil, they have neglected it and/thave not 12 askme.
13 reported it in their final report to the pdesicy. It 13 JUDGE AL-KHASAWNEH: My second question is addals: you
14 was not clear in their report. They lefdashe 14 mentioned in paragraph 4 of your writtenittesty
15 issue of Mathiang Diil according to 1905 #mely 15 that the Ngok migrated in two stages, fisshposed
16 started doing other work which is not clesthie 16  of six chiefdoms, and the second of three that:
17 mandate. So they made a new map of theircogation. 17 "By the end of the Turkish rule both grewvere
18 So they put in the map areas which belongéakt 18 residing in Baralil, next to the Twij."
19 Arabs, and not belonged to the Dinka. 19 | take it this is south of the River Kiir
20 THE CHAIRMAN: Okay, | thank you very much. Itk we 20 Bahr el Arab.
21 should stop here and have a possibility for 21 You also mention in the next paragrapjooir
22 Judge Al-Khasawneh to ask questions to other 22 testimony, that is in paragraph 5, that the A
23 witnesses. (Pause) 23 subsection of the Ngok is known as the cbigfthat:
24 So Judge Al-Khasawneh would like to aséstjons to 24 "... went far to the north and east btimned
25 Mr Ayom Matit Ayom. 25 south of the River Kiir by the end of Turkiste."
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1155 1 Are you saying that the nine Ngok fclues were 12:06 1 Deng Monyluak, and they came to me asseptatives of
2 situated south of the Kiir by the end of Tarkiule? 2 SPLA, and they came and told me, "Majid, ystatement
3 That is my question. 3 is a clear manifest of a sellout of Dinka lamd
4 A. Well, it could all be true except for one pdibeg to 4 Government of Sudan. We are coming herexfombain
5 refute. That is related to Baralil. | thibks 5 purposes: one, either you change the courgeunf
6 a misconcept and a miswriting. | didn't saydl, 6 statements and testimony, or create, by aoway
7 but | said Baar, and this Baar is a point Wic 7 another, some means to disable you not tchgaHRague.
8 located at Ngol area, where my grandfather \B&s 8 Otherwise you will face consequences.
9 born; Baar in Ngol, where my grandfather waisb 9 JUDGE AL-KHASAWNEH: Thank you very much. | wouiée
10 About the nine chiefdoms of Ngok, thréthem are 10 now to put a question relating to a diffeneatter
11 located around Ngol area, and some arounéiAdyd 11 to you.
12 others in the area of Kiir. But regardingiAtibe, 12 In your written testimony you describeiypeople,
13 Alei tribe is centred in Ngol area. Theydaeen well 13 the Ngok Dinka, as "warrior cattle herderhis is in
14 in that until 1964, when the war broke out. 14 paragraph 3 of your testimony.
15 JUDGE AL-KHASAWNEH: Thank you. | think my quéest is 15 THE INTERPRETER: | beg your pardon, can you atpleat
16 not where are they situated now or in 1965; m 16 again?
17 guestion is whether the nine chiefdoms --taisds 17 JUDGE AL-KHASAWNEH: Yes. In Mr Kur's testimonin
18 what is found in your statement -- were iaiiated 18 paragraph 3 of that testimony, he descrikzes h
19 south of the river at the end of Turkish ruléat 19 people, the Ngok Dinka as "warrior cattledees".
20 is what you say in your statement. 20 The Messiriya, like the Ngok Dinka, alsoavarrior
21 So the question is not where -- 21 cattle herders. Both are pastoralist nomaeiple,
22 A. | thought | have just told you that six tisbef the 22 who practice sometimes seasonal agriculture.
23 Ngok Dinka are in different areas. But gattirly 23 Is there any basis for a distinctiorhieirt
24 there are three tribes by name Bongo, Alefiak are in 24 relationship to the land, given that thithis
25 the Ngol area. 25 characteristic of both people?
Page 53 Page 55
12:00 1 JUDGE AL-KHASAWNEH: Thank you. 12:10 1 A. Infact, there has never been any cordfietny kind
2 THE CHAIRMAN: | thank you very much. 2 until 1965. Earlier to that they were liviag true
3 | call now Mr Majid Yak Kur, whom Judge-Khasawneh 3 brothers, and there was no point of Dinkarsafiat,
4 would like also to ask some questions to. 4 yes, sell a piece of land to an Arab, or asb/gaying
5 (12.01 pm) 5 that they had sold a piece of land to a Dinkiaey
6 (12.02 pm) 6 were just living as true brothers.
7 MR MAJID YAK KUR (affirmed) 7 JUDGE AL-KHASAWNEH: Thank you. This was not myestion,
8 (Evidence interpreted) 8 I will pose it again.
9 THE CHAIRMAN: Are you able to translate from Aialinto 9 My question is whether they -- it has baggued
10 English? 10 that the one people have different rightbéland
11 THE INTERPRETER: Yes, sir. 11 than the other because one people, the Ngelkess
12 THE CHAIRMAN: You are. Okay, thank you. 12 nomadic or less pastoralist than the Messiriy
13 JUDGE AL-KHASAWNEH: (Addresses the witness iraBic) 13 In practice in southern Kordofan waseher
14 (Interpreted) Majid Yak Kur, thank you fixcepting 14 a distinction in relation to the land basedte two
15 to answer our questions. But please, | lbeg pardon, 15 groups, based on the fact that one was nwonadic and
16 I am going to ask you in English. 16 the other one was more agriculturalist?
17 First of all | should like to ask you,lasked 17 I'm very sorry, thank you very much foe t
18 other witnesses before you, whether you baee 18 interpretation. | wonder if | may put thisArabic,
19 intimidated in any way or put under pressireto 19 maybe it will be clearer for the witness.
20 testify before us, or to modify your testiry@n 20 (Addresses the witness in Arabic)
21 A. Yes, I've been threatened. 21 A. We in southern Kordofan, we have procedunesrales to
22 JUDGE AL-KHASAWNEH: Would you kindly elaboratditile 22 govern the procedures of these nomads, &uertial
23 bit on it? 23 belongs to the state. And this makes tiealoital
24 A, Well, after this change of the testimony relsptwo 24 traditional laws to come up with some rules a
25 came to me in my house, namely Nyol Pagadit an 25 regulations to govern the movements. Ardvsti stand
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12:14 1 believing that the land belongs to the&Boment, and 12:18 1 the questions of excess of mandateal$itsrelevant

2 in this context it's Kordofan. 2 to your interpretation of the formula, to whniowill

3 JUDGE AL-KHASAWNEH: Shukran jazeelan. 3 revert in due course, but not in this presemta

4 THE CHAIRMAN: So | thank very much the witnesslaaiso 4 When it comes to delimitation, howeveeg, éxtent

5 the interpreter. There is a question fronpiue of 5 of the transfer is a question of fact andafidaw,

6 Judge Schwebel to Rodman Bundy. 6 whether you accept the territorial interpietabr the

7 JUDGE SCHWEBEL: Mr Chairman, | think | shall asly 7 tribal interpretation. ldentifying the traesfed area

8 guestion subsequently as things develop. Kamn. 8 or the area of the transferred people, whiehefithe

9 THE CHAIRMAN: Alright, thank you. 9 two interpretations you adopt, is certainly no

10 Then | think it is for Professor Crawferolw to 10 a question of international law. Internagidaw did

11 conclude. 11 not speak about the modalities of inter-proil

12 (12.15 pm) 12 transfer within the Condominium in 1905.

13 Submissions by MR CRAWFORD 13 Nor is it a question of Ngok or Messirgtestomary
14 PROFESSOR CRAWFORD: Sir, to conclude in theesémest 14 law, which were not part of the land law afi&n at

15 | come next. I'm afraid it will be someléttime 15 relevant times, and are not part today, axgo see
16 before | conclude. 16 from the provisions of the Comprehensive Pdagreement
17 The slides for this presentation areoaryolder, 17 providing for the future recognition of cusiary law.
18 but | apologise that because of the pressifitase 18 Nor is there any basis for an allegetesyof

19 they're not necessarily in the order in wihighwill be 19 inter-tribal law, even though the ABC expéritd to
20 showing them. | hope they're all there,Itiudo my 20 construct a spurious principle of prefereiocéNgok
21 best to be coherent, if not as coherent asroght 21 housing over Homr or Messiriya tents. "tskolimp
22 have been. 22 tents" is the three-word description of theaticular
23 Mr President, members of the Tribunas, th 23 principle, and | will come back to it later.olt is
24 presentation will run into the afternoondme degree, 24 entirely illegitimate in the context of theliunal's
25 I'm afraid, because of the amount of tim¢shmeen 25 mandate, which is to determine a transfeared,

Page 57 Page 59
12:16 1 taken in cross-examination and Tribunaktjons. 12:20 1 a question of fact.

2 We'll do our best, but | believe we're stiithin 2 In terms of the law of Sudan at the tirhthe

3 time. 3 transfer, the only proposition that mattertha the

4 As | explained on Saturday, the SPLM/A8rdtion 4 Condominium authorities had the power to dzoid

5 of the formula refers to an area occupiedused by 5 provincial boundaries. The Condominium adstration,

6 the nine Ngok Dinka chiefdoms in 1905. A$sba 6 led by the Governor-General, had general ait§tto

7 explained on Saturday, there are fundamentalgms 7 act, including the power to define provincial

8 with this definition. The words "inhabiteddansed by" 8 boundaries. The fact is that that power wasatsed

9 or "occupied and used" do not appear in thadta 9 frequently and often informally; a matter whieill
10 agreed by the parties, but have been adsliedilarly, 10 cause no surprise to a tribunal including ienswho
11 none of the transfer documents use that &geu 11 have had to deal with internal provincial iidaries in
12 It's undisputed that there was in 190&anal 12 other disputes.
13 transfer of territory. That strip was shawmmaps 13 The SPLM/A makes the point that the 1€¥&nge was
14 after 1905, and eventually, following thetnasfer of 14 never formally gazetted, unlike certain ottfeanges to
15 the Twic to Bahr el Ghazal, became the ditdige 15 provincial boundaries. That is true. THeci
16 boundary of Kordofan below the Bahr el Arab. 16 practice was inconsistent, especially bubndy in
17 So the dispute submitted to arbitratiomives 17 the early years of the Condominium. But imgtltan
18 a specific historical fact: a decision togfer 18 turn on this.
19 an area attributed to the Ngok and Twic foora 19 No one ever challenged a provincial bamppndhange
20 province to another, and the consequenaedatef the 20 in the Sudan for want of form or publication.
21 re-transfer of the Twic back to the initiabyince; 21 Administration proceeded, as it had on theshaf the
22 the consequence being the boundary below &@abinazal, 22 Turkish-Egyptian administration in the 19émtury, on
23 which is not for the moment in dispute. 23 the basis that the provinces existed, abduhdary
24 Unlike the ABC experts, this Tribunal has 24 changes or clarifications were necessarywerg made.
25 an applicable law clause, and that's higklgvant to 25 Even the boundary of Darfur before 1@i8ibutary
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12:22 1 state and not a province, was changeedthgirinformal 12:25 1 Mr President, members of the Tribufealall the
2 means. It was only in 1916 that Darfur became 2 reasons we have given, the territorial intgiion of
3 a province. | have referred already to 3 the formula is the correct one. The corollarthat
4 Sir Rudolf Slatin laying down the boundandiB03. 4 the area transferred to Kordofan in 1905esattea of
5 Overall, many provincial boundary changesurred 5 Kordofan that lies between the Bahr el Aradb thie
6 by some combination of provincial action, eisément in 6 southern boundary of Kordofan. That's tha are
7 Khartoum and depiction by the Sudan Surveyabegent or 7 presently in Kordofan by reason of the transfe
8 the War Office in new maps. That's what hapgén the 8 Sultan Rob's district to Kordofan.
9 case of the provincial boundaries that conasrhere. 9 But for the purpose of the argument --ns@liwill
10 But there are three points to be madetahe 10 leap on me and say this is a concessiagnibt
11 SPLM/A's complaint that this boundary chawgs not 11 a concession -- | want to address you oaskamption
12 gazetted. 12 that the SPLM/A is right in its interpretatiof the
13 The first point is that the SPLM/A itsedfies on 13 formula. On that assumption, made solelytfer
14 boundaries that were determined in this nutiyke 14 purposes of argument, the question is thexWoig:
15 informal way. As | pointed out, its Abyeig¥ is only 15 what was the area of the nine Ngok Dinkafdhias in
16 conceived of as tribal -- it's a very orderilge -- 16 1905?
17 in the north. Perhaps the tribe had GPSanalis to 17 The SPLM/A accepts that the crucial @&af905, as
18 walk up and down their boundary. 18 | have said; they accept that the questionésof
19 It is only when they face north that thegission 19 identifying an area of occupation and usthby
20 for tribal boundaries strikes them. Faciagtesouth 20 chiefdoms in that year. That too is a qoasiif fact.
21 or west, they have a pronounced affectiopfovincial 21 It's a very complicated question of factoud call
22 boundaries; the very boundaries that fontbst part 22 it an anthropological fact, and | have to tbeaj the
23 have never been gazetted. The parties agrée 23 only anthropological witness that we havensur
24 southern boundary of the Abyei Area, yet theag never 24 side.
25 gazetted. 25 Like many anthropological facts, it raisehost of
Page 61 Page 63
12:23 1 The second point is that the wholenise of the 12:27 1 methodological issues, and is one to which
2 Abyei Protocol is that there was a transfdfdaodofan 2 comprehensive answer can be given. Contoamhat the
3 in 1905. It happened, it was officially reded, but 3 ABC experts seem to have assumed, it's a moch
4 it was not gazetted. By the standards ofcAfri 4 difficult question of fact than the questidrfaxct
5 boundary disputes, there was a decent améunt o 5 "What were the boundaries of Kordofan betwEs06?"
6 information about it. 6 That question falls in the elementary catedory
7 Assume hypothetically that instead of gein 7 a tribunal of this standing.
8 incorporated in the Sudan in 1902, Bahr elZahhad 8 In this presentation | want first to dissuoriefly
9 became a separate territory -- perhaps aatepar 9 the methodological issues, then to reviewethidence
10 territory of France, if Colonel Marchand Hekn more 10 of the location of the Ngok Dinka in 190%. doing
11 successful -- and then later on a separatie s€an 11 that | will start with the only Condominiureiction of
12 anyone doubt that the 1902 boundary between 12 the Ngok area, the 1933 sketch map. | hdhtturn to
13 Bahr el Ghazal and Kordofan could have beterchined 13 a chronological review of the evidence of reltee Ngok
14 by an arbitral tribunal? Of course it conédve been, 14 were before the transfer in 1905 as welftas.aBut
15 and it would have been held to lie along the 15 let me make two preliminary points.
16 Bahr el Arab and not some unknown khor oabagl0 or 16 The first preliminary point is that theegtion of
17 50 miles to the north. 17 fact, the anthropological fact that | am remdressing,
18 The 1904 map deviation would have beemiised, as 18 what was the area of occupation and usedoyitte
19 it was soon dismissed by the Condominiumaaities, as 19 Ngok Dinka chiefdoms in 1905, is not the tjoesthe
20 based on a misunderstanding as to the turseof the 20 ABC experts actually answered.
21 Bahr el Arab, and not an error in the idécdifon of 21 As I've said, however much they may haeationed
22 the relevant boundary river. It was nogeraéil, 22 1905, in truth they abandoned 1905 and looked
23 that the river didn't exist, which would hamesed 23 indifferently -- | do not say impartially at the
24 a different set of questions. 24 evidence of much later years. Their allaradf half
25 So the absence of a gazette noticesiewant. 25 the shared rights area to the Ngok and talfet
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12:28 1 Messiriya was on its face a new allocatibterritory 12:31 1 What | am calling area 3 is the argsben the
2 which had nothing conceivable to do with 1905. 2 Ragaba Umm Biero and the Ragaba ez Zarga ig hi
3 That makes it even more surprising -- tiglis my 3 an even larger area; it's 3,500 kilometresxient.
4 second preliminary point -- that the answerthé 4 Again | will come back to the question of goation and
5 anthropological question given by the ABC etgpand by 5 use in relation to that in a while. You vii# pleased
6 the SPLM/A are now virtually the same. Trhere is 6 to [hear] that will be after lunch.
7 a slight difference: the SPLM/A claims all tiay north 7 In this area 4, this is the area above the
8 to 10°35'; whereas the ABC experts split ifferénce 8 Ragaba ez Zarga, up to the experts' boundary a
9 between 10°35' and 10°10' in order to arrivbedr 9 10°22'30" north. This is a huge area, 11%fitare
10 compromise allocation line. But that's aeaminor 10 kilometres in extent. It's more than hadf th
11 difference compared with the large areataiesn 11 "transferred area”, according to the experts.
12 this case. 12 | say "transferred area” in inverted camrbecause
13 You can see this from the graphic whichaw on 13 no one can seriously suggest that area 4rarzsferred
14 the screen. It will be modified from our naral 14 in 1905, or that the Ngok Dinka made my usein
15 figure 11. We can split the relevant ar¢a five 15 1905, indeed that they made any significaataf it at
16 segments, south to north, as follows. 16 a later time. They certainly never had primights
17 First there is the area between the ptaseithern 17 anywhere in area 4 in 1905, even if one dsdbp
18 boundary of Kordofan and the Bahr el Aralet'd call 18 distinction between primary and secondarytsigvhich
19 this area 1. It's about 2,700 square kilogsenh 19 we do not. Its inclusion in the Abyei Aredriankly
20 extent, a non-trivial area about the sizew®embourg. 20 incredible. Act IV of Professor Pellet'sjedy,
21 The parties agree this is part of the Abyreiad so 21 spoken in the language of Shakespeare.
22 it's not actually in dispute. But it's wodbserving 22 Finally there is area 5, which is théedénce
23 that the reasons for that conclusion, thearesfor 23 between the ABC experts' line and the SPLM&#m line
24 that agreement, must be different. 24 at 10°35'. It's outside the Abyei Area, easithe
25 For the Government of Sudan it is thettey 25 experts saw it; though, acting manifestlysiolg their
Page 65 Page 67
12:30 1 which is part of Kordofan by virtue of tinansfer of 12:33 1 mandate, they purported to recognise Nygaking rights
2 1905, and it doesn't matter that it may weltte case 2 in that area. It's 5,000 square kilometresxient,
3 that the Messiriya claim use rights soutthef t 3 again a non-trivial area.
4 Bahr el Arab. That's irrelevant to the queestf the 4 To summarise, although the experts -AfRE
5 identification of the transferred area on the 5 experts; | should use the qualifier -- effesiy
6 territorial interpretation, but it's not irestant to 6 abandoned the crucial date of 1905, whileStAReM/A
7 the identification of that area on the tribal 7 maintain that date, the two produced mucls#me
8 interpretation. 8 claim, as you will see. The SPLM/A claim @sreewhat
9 It must be for the SPLM/A to show whicleas below 9 more extreme but, over these vast areasisthat
10 the Bahr el Arab were actually occupied asetilby the 10 a detail. What is more significant is thatlois part
11 Ngok Dinka, by the nine tribes or some ofithelhey've 11 of the case, the part I'm addressing nowSEIEM/A is
12 never made any attempt to do that. Theytesdy, 12 committed to proving that already in 1905Kg®mk Dinka
13 "But it's rather unoccupied”. If it's unop@d, it's 13 had rights of use and possession over alldreas, in
14 part of Kordofan, and not part of the Ngok i 14 totality.
15 transferred territories. 15 The implication of their claim is thagapite the
16 They can't have it both ways. They dam't 16 huge demographic, political and other chatiggshave
17 territorial below the river and tribal abaueBut, 17 occurred in that period, even if one takesctitical
18 of course, we've already seen that theimcigi 18 date as 1956, the area of Ngok occupatiorusadhas
19 a complete hybrid. This is another example o 19 not expanded during that period. That sugges
20 The second component of the area in tispthich 20 contrary to all the evidence.
21 we'll call area 2, is the area between the BhArab 21 That finishes my introduction. | movettie
22 and the Ragaba Umm Biero. This is 1,100rsqua 22 methodological issues which face you in aeii@ng, if
23 kilometres in extent. | will come back shotb the 23 you have to determine, the anthropologiazl déNgok
24 question of the extent of Ngok and use acdmation of 24 use and occupation in 1905.
25 area 2. 25 There are three main points: the relevafic
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12:35 1 post-1905 developments in determiningl8G5 12:38 1 The 1949 Abyei local government asa@lievant

2 anthropological fact; second, the SPLM/A'sarele on 2 a contrario. It shows you that the SPLM/Ardlgan't

3 oral evidence; and third, the relationshipveen the 3 possibly be right because that was the artaf

4 difference kinds of evidence in the recordpsya 4 government of the Ngok at a later date.céithe back

5 contemporary official and unofficial recordapsequent 5 to that. It sheds light on the transfer, etheugh

6 expert opinion, et cetera. 6 the transferred area must be a different one.

7 The first of these then is the relevarfce o 7 I move to my second methodological poortaerning

8 post-1905 developments. If the question, aagvee, 8 modern oral tradition. And | do so, Mr Presit]

9 relates to the year 1905, then what weigtat e 9 members of the Tribunal, after a pronounceangte this
10 given to evidence dating from later years? 10 morning of the difficulties of translation,

11 There are three possible solutions. i©te 11 inter-cultural, in three or four languages.

12 reject such evidence entirely. But that \ddae 12 I must first stress the extent to whivk SPLM/A

13 unreasonably strict, as well as making ictically 13 relies on oral tradition. Having next toaer| will

14 impossible to fulfil the mandate on the SPAN/ 14 establish this -- having next to zero documgror

15 interpretation. 15 cartographic evidence of their claim, theyfarced to
16 A second crude solution is simply to assthat any 16 create some substitute, and they do so biesdie and,
17 evidence of Ngok occupation and use fromdate is 17 | have to say with great compliments, remialgka
18 valid for 1905, and that is effectively witz ABC 18 imaginative reliance on oral tradition. Vegod for
19 experts did, as | have said. That is coralylet 19 the makers of GPS systems, for example.
20 untenable, and involves an excess of mahdatuse it 20 You will no doubt hear songs of praisadarow, and
21 is not in dispute between the parties trahtandate 21 even later today, from counsel for SPLM/Aoadl
22 refers to the year 1905. 22 tradition, and its creative power is indeexftiv
23 A determination of the scope of territerwhether 23 singing about. Some of the great societi¢lse world
24 territory transferred or territory occupiedby 24 depend upon oral tradition. That's why weehdomer.
25 reference to another date is simply not deingt 25 It was Rudyard Kipling, the great poethef

Page 69 Page 71
12:37 1 you're required to do. And that issumtgfrpretation 12:40 1 British Empire, who sang about it in hiem In the

2 involves un acte clair. There's no questioam margin 2 Neolithic Age. Kipling wrote:

3 of manoeuvre or of deference in that situatibrvhat 3 "But my Totem saw the same; from his rjzige

4 the experts did was to determine Ngok occapatnd use 4 shrine he came,

5 at other dates, without considering the retestip 5 And he told me in a vision of the night:-

6 between those dates and the date of 1905ttibgn 6 "There are nine and sixty ways of consitngc

7 committed an excess of mandate. 7 tribal lays,

8 The third solution is to treat later meteas 8 '‘And every single one of them is right!™

9 relevant, if and to the extent that it carsozebly be 9 His point was clear: the point of orabifteon, or
10 inferred that it would be or might be equatiyid for 10 tribal lays if they're in verse, in Kipling\®rds, is
11 1905. For example, it may be that the eviderlates 11 to construct a present tribal identity anddonect
12 to a period close in time, a few years eadidater; 12 that to an indefinite past. All 69 ways Aght
13 and there is quite a bit of evidence a fearyearlier 13 because the process is one of accretionraatian and
14 or later. There's no reason to think thetethwas 14 self-validation.
15 a rapid change in Ngok occupation patterri90b6. 15 The point of tribal lays is not to telhd it does
16 By contrast, any development which castmvn to 16 not tell a history of events, let alone orecise
17 have dated exclusively to after 1905 is eitie 17 enough to enable a boundary commission rifonal to
18 principle irrelevant, or it's relevant onlgentrario 18 delimit a state's boundary.
19 as showing that the position was not whatigtht be 19 If the ancestral tribal servants came the
20 claimed to be. For example, the rest houSelzeldiya 20 Kakadu swamp in the Northern Territory anfiheel the
21 is irrelevant: it was only created after 190®thing 21 boundary between the Northern Territory arebsiétn
22 could have been decided or determined detextent 22 Australia, everyone including the aborigipebple
23 of the area transferred on either criteripndference 23 would laugh. It turns out that the boundzefween the
24 to something that did not exist in 1905 dvad tvas not 24 Northern Territory and Western Australiarseatension
25 thought of. 25 of the Treaty of Tordesillas of 1492.
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12:42 1 State boundaries are created by staé@s, not by 12:45 1 That's why again documentary sourceparamount:
2 oral tradition. | don't say that oral tragfitiis 2 they freeze in time the relevant human thooght
3 useless, | don't say that it may not be ino@ted in 3 experience, the experience of Heinekey trekiomwards
4 the process of drawing boundaries, but | galsat it 4 Abyei or of Henderson driving towards Abyeitbe road.
5 is not enough. 5 If we can say that that source is reliableiemghrtial
6 The SPLM/A quote at length from Vansiressk on 6 and separate and distinct from the preseptitiisthen
7 oral tradition regarding its value in histatic 7 it offers an insight into the question thati ywe
8 reconstruction, but there are huge dangeahsivia 8 asked to answer which oral tradition can nevatch.
9 states: 9 Finally, while much has been said in graisoral
10 "Selectivity and interpretation weigh edeavily 10 tradition and of tribal lays, very little hiasen said
11 on oral tradition than on written sourcesisTs 11 about its methodology.
12 because once a written source exists it besom 12 It is endemic throughout the SPLM/A treant of all
13 permanent. It is subtracted from times ha longer 13 the sources that they support a line of 10°88y
14 affected by selection or interpretation aglas it 14 sources that might support that argumetey are
15 survives." 15 only oral and singularly Ngok -- are saitbéo
16 In short, it is not subject to correctidrhat is 16 conclusive any sources that do not obseie isaid
17 why, as Vansina says, historians apprecateemporary 17 to raise no negative inference. Any souticas
18 documents more than any other. 18 dispute it are dismissed for whatever reason.
19 There are three specific reasons whytusabry is 19 Vansina comments:
20 of extremely limited utility in answering yoomandate. 20 "One of the special difficulties with cgstruction
21 The first is that there are written sources, 21 drawn from oral traditions may well be théuesof the
22 contemporary written sources, from the yegarsediately 22 interpretations of the historian. This skide all
23 before and after 1905. 23 the more reason to deposit one's raw maiérial
24 The second is that, despite all the gitenoral 24 And yet in a sense there are no raw maef
25 traditions cannot be dated to refer to aifipgear, 25 oral tradition; they are always what has lreeently
Page 73 Page 75
12:43 1 and that's what you have to do. 12:47 1 said.
2 The third is that the SPLM/A's methodolagy 2 What has been stressed here is thatuiaesihd
3 relying on oral tradition completely distoaisd taints 3 self-validating character of oral traditiof poal
4 the whole corpus of evidence in support oflis@5 4 history, lends itself to being twisted. &l that
5 boundary at 10°35', rendering the final préduc 5 the raw data be deposited alongside the imtron
6 worthless. 6 of it so that the two can be compared. Thiscpple
7 The first consideration | have alreadyradsed. 7 has not been observed by the SPLM/A.
8 Written documentary evidence, particularlyteanporary 8 In an adversary system where each sielepescted
9 evidence, must be preferred. Regarding theisf 9 to have an agenda, all oral information gattidry one
10 dating oral tradition, it should be observéduote 10 party is potentially tainted and must betedavith
11 Vansina again: 11 great care; we say that about ourselves ah amithe
12 "With oral traditions the process of moaio or 12 other side. The final products of the infation must
13 conscious selection and streamlining contsauthat 13 be placed alongside the raw data; the foitysbld by
14 they show the impact of x generations of pessents, 14 the informant free from innuendo and leadjngstions.
15 which are experienced as a whole and caonget be 15 Turning to the SPLM/A's methodology, hesmawe do
16 unravelled." 16 not rely upon oral tradition except for thegose of
17 So what of the epic of 10°35'? TodayNgek claim 17 displaying to you a competing oral traditignich shows
18 their settlements extended far to the ndrth o 18 the unreliability of reliance on traditionprinciple,
19 Ragaba ez Zarga, yet when did this idea gete? Was 19 we know next to nothing about how the data gathered
20 it in 1805, 1905, or 2005, or any of the gear 20 or in what manner it was given. | will cobveck to
21 intervening? Their traditions cannot anstivat 21 this when | deal with the community mappiegart after
22 question; and even if we could, how reliattild the 22 the break.
23 answer be in the light of the overwhelmingglveof 23 How the questions that the community rapeport
24 documentary evidence to the contrary of that 24 deal with relate to a straight-line boundar§905 is
25 proposition? 25 completely puzzling. It's even more puzzivigen the
Page 74 Page 76

21 (Pages 73 to 76)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 4 Tuesday, 21st April 2009
12:48 1 answers turn out to be related to proalimiundaries 1251 1 screen because it's difficult to read:
2 which were established by means which havsmgto do 2 "Shaded areas shall approx grazing arkeesas
3 with the traditions in question. Perhapsttbendaries 3 left white are either waterless or grassless."
4 created the traditions rather than the otfesr nound. 4 Then you have listed cattle and approxénaa¢a for
5 One can only wonder how the rest of tla data 5 each of the Fayirim, the Matinin and the Awanil.
6 was compiled, since we don't have access to it 6 The total number of cattle listed in aggredatehose
7 I turn to my third point: the relationstiptween 7 three groups is 18,500 head, and the apprtxiamaa is
8 different kinds of evidence and opinion, ardehl can 8 370 square miles. Then the Ngok Dinka: listattie
9 be brief. 9 50,000, approximate area 500 square milesn Tire
10 Given the obvious shortcomings of oréadlence, in 10 point:
11 particular produced after the dispute haeayiit 11 "Ngok cattle figures are approximate oriReal
12 goes without saying that documentary evidshoelld be 12 figures are somewhere between 50,000 an8®&0,0
13 given preference. In addition, contempoeaigence 13 That's a lot of cows.
14 should be given preference over later eviglenc 14 It's interesting to note that many ofaheas
15 Thirdly, as I've said, evidence created teefoe 15 which the SPLM/A claims now are permanentignd have
16 dispute arose should be given strong preferewer 16 been permanently -- inhabited by the NgokesitD05 are
17 evidence created later; a general princiglié w 17 marked as waterless. This is odd for a peapbse
18 recognised in international law in the notibhe 18 cattle are especially adapted for livingvimspy
19 critical date in its proper sense. 19 areas. Then again, it's no more peculiar them
20 We have sometimes referred in this aad®@5 as 20 living in the goz, which is also dry, certgidry for
21 being the critical date, but it's not thé¢icai date 21 large numbers of cattle, as Cunnison's bbolws.
22 in the sense of international law. Theaaltdate in 22 I'm sure the members of the Tribunal fleey have
23 the sense of international law is the pdinttach 23 enough to read, but if you're trying to gesleep at
24 a dispute arose between the parties oveliiei Area, 24 night | do recommend Cunnison. He's vergredting
25 and all the collection of oral evidence thet gone on 25 about the people of that period.
Page 77 Page 79
12:50 1 has been after that date. 12:53 1 The SPLM/A wishes the Tribunal to ignthe "Civsec
2 1905 is a crucial date because it's thelua 2 sketch", as | will call it. They state that n
3 reference to which the mandate must be fedfjlbut 3 inference may be drawn from the map, as thaalf
4 it's not a critical date in the other sengbere was 4 meeting for which the map was prepared didmative
5 no dispute in 1905; it was to resolve a padént 5 either Ngok Dinka or Kordofan officials. Ciethe
6 dispute that the area was transferred andegeacaght, 6 ABC experts thought otherwise. The maps aimtites of
7 with great success, for more than half a cgnituthe 7 that meeting are cited in the ABC report witho
8 relations between the Homr and the Ngok. 8 criticism.
9 | turn then to consider the documentargience. 9 According to the ABC experts, the handadra
10 There is one original document in th@rédrom 10 sketch -- the Civsec sketch map -- was prediucthe
11 the Condominium office depicting the nine Kfnka 11 civil secretary's office in Khartoum, based o
12 tribes. It's a 1933 document taken fronctiig 12 information provided by local officials, incling from
13 secretary's files. You can see the originkdured 13 both Bahr el Ghazal and Kordofan provindéesvas
14 version on the screen. Let me describeyibto 14 created to help settle grazing disputes ketwiee Homr
15 The sketch depicts the areas surrourfsliygi, 15 and the Ngok. It was created for an offipialpose,
16 which of course is named; in 1933 it wascigtre of 16 though we don't know who created it. Whog@vepared
17 Ngok life. It divides the grazing area intloured 17 it took some care.
18 zones. Red is the Fayirim. Orange is thérlifieand 18 The sketch provides detailed informa#ibout the
19 what is described as the Aw Kamil; that'stsfos 19 Homr and the Ngok. We may note the followsig
20 Awad Kamil. Blue is the Ngok Dinka, althougbu might 20 features.
21 think it was purple. Red and orange stanéifonr or 21 First, a significant fraction of the Nggtazing
22 Messiriya tribal groups which are otherwiskemred to 22 area is south of the Bahr el Arab; we make it
23 as omodiyas. 23 approximately one-third.
24 There's a caption in the top right-hamher which 24 Second, the Ngok grazing area occupiee st by
25 reads as follows -- we've transliteratechitie 25 means not all of what is called the "Balifhere's
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12:55 1 a lot of terminology in this case, and ivachad more 12:58 1 there were 15,000 Ngok. All the accoofitte Ngok
2 time we would have spent more time explaiiting 2 would indicate that a significant fractiontioft
3 upfront; | suppose we should have done tBat.the 3 15,000 people were children.
4 Babhr is the region between the Bahr el Arabthe 4 How is it possible that perhaps 8,000,600
5 Ragaba ez Zarga, especially in the area vibishown 5 adults, who in 1933 grazed their cattle over
6 on this map. It's a watered area,; it's aireearea. 6 approximately 500 square miles, 1,300 squitométres,
7 The Ngok grazing area occupies some but byeens all 7 could conceivably in 1905 have used or occligiearea
8 of the Bahr. There are yellow areas themgedlsas 8 of more than 23,300 square kilometres, ndalymes
9 purple areas. 9 as much? Yet that is the SPLM/A claim.
10 Thirdly, the Ngok are to be found in thetter 10 Mr President, this would be a convenigoinent to
11 areas, not the waterless areas. | noterficyplar 11 break.
12 the caption "Homr waterless area" in theléfphand 12 THE CHAIRMAN: | thank you very much, Professaia@ford.
13 side of the map. That's below 10° nortmc&ihe ABC 13 The hearings will be resumed at 3 o'clodkén
14 experts' decision, that area has been renatsatbw 14 afternoon.
15 the "Ngok waterless area". Of critical imtpoce for 15 (1.00 pm)
16 this case is that the northern limit of thgokigrazing 16 (Adjourned until 3.00 pm)
17 area is nowhere near the Ragaba ez Zarga. 17 (3.00 pm)
18 Fifth (sic), there is no relationshipthis map 18 THE CHAIRMAN: Professor Crawford, you have thaof.
19 between the Ngok area and any provincial tan 19 PROFESSOR CRAWFORD: Thank you, Mr President.
20 except for the southern boundary, where tisere 20 Mr President, members of the Tribunelas
21 a relationship, and that relationship isasatidental, 21 discussing the 1933 civil secretary sketch, e only
22 as we will see. In every other respect theli\area is 22 Condominium depiction of Ngok use and ocdopathich
23 miles away from any provincial boundarys ftlany 23 is in the record. That's the original. Gitlee very
24 miles away from both the eastern and wefteundaries 24 valuable information provided by the 193398 sketch,
25 of Kordofan. 25 a few words should be said about the AB@Efig.
Page 81 Page 83
1256 1 The SPLM/A highlights the fact thas thigok are 15:00 1 The Civsec sketch is actually showhénABC's
2 reported to have had more cattle than the Hanat 2 report together with some other informationd this is
3 that's true: 60,000, let's say, as comparddless 3 the ABC experts' depiction of it. Despite thet that
4 than 30,000. They note that most of the Ngaike 4 the Civsec sketch is the only map on recaatidipicts
5 would have been further south because of ok 5 the Ngok area during the Condominium peribd ABC
6 transhumant pattern. While they continuaikist that 6 experts used the map exclusively for one mapihat
7 no negative inference can be made from thenalesof 7 is to refute the claim that the Messiriyaitery
8 the Ngok, they still manage to extrapolatenfitbis map 8 originally extended to the Bahr el Arab; théteir
9 that the absence of more Ngok cattle, a higher 9 proposition 2. That's the only reason thedus
10 number than 60,000, may lead: 10 An official sketch map produced by Conddom
11 "... to the assumption that for all af frear save 11 officials and showing a limited area of Ngpkzing
12 for the several months of dry the Ngok cattleof 12 rights in the Bahr, and below the Bahr elbAia only
13 their cattle so many more than 50,000, wbeldpread 13 relied on to dismiss the Messiriya claim.thilag is
14 throughout the Abyei Area -- over an ardaadt equal 14 said about what the sketch so clearly re\saist the
15 to (but certainly greater than) all of théocoed 15 Ngok in 1933.
16 areas ... through the goz and toward Keildke 16 The truth is otherwise, and the ABC etg)eise of
17 rains." 17 the 1933 Civsec map can, I'm afraid, onlgésrribed
18 And at this rate they'll get to Mugladdapossibly 18 as partisan. The information provided om thap
19 Khartoum. 19 stands in stark contrast to the allocatioa they
20 This desperate hypothesis | will cale"theory of 20 drew at 10°22'30".
21 the invisible Ngok". I'll revert to it in oprogress 21 The folly of the matter becomes even rapgarent
22 through the sources. 22 when we superimpose the Civsec map onto B@ éxperts'
23 But the core question raised by the radhis: in 23 Abyei Area. You can see that a Ngok Dining at
24 1934, the year after this sketch map wagenea 24 about 10°10" north, still in the area whieeNgok are
25 Newbold, the then governor of Kordofan, eated that 25 alleged to have a dominant claim, would hawealk
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15:.01 1 40 kilometres south to reach the Ngokiggaarea. In 15:05 1 result that the population in 1905 was,lead

2 other words, the Ngok living in the waterlassa at 2 probably very considerably less, than in 1983ch

3 10°10' north would have to walk for nearlyag tb get 3 itself suggests that the Civsec area is armaxi and

4 a drink of milk. Milk was their primary so@rof 4 not a reduction in what was occupied in 1905.

5 protein, so it would be a weary walk. 5 The second question involves the trend@fement

6 Any claim by the Ngok to the Ragaba egdas 6 in terms of visits by administration officidisfore

7 likewise foolish when one considers whereNbek are 7 and after 1905, and this is a chart taken foam

8 said to be in 1933. It should be noted thatsketch 8 pleadings.

9 does not say that it depicts dry seasonalrgyaas 9 The red notations on the graphic demaestiaits
10 suggested by the SPLM/A; but even if it ddesre's no 10 before 1905, the black ones visits slightigravards.
11 evidence of any significant Ngok movemerthnorth 11 We detect -- although | confess that it'®igps not
12 in the wet season beyond the area depiciede avill 12 a very strong indication -- a movement to salegree to
13 see. 13 the north.

14 This brings us to the second questiderttified 14 What is absolutely clear from this graphiowever,
15 this morning. When we find relevant inforioatafter 15 is two things: first of all that the Ngok veewn or
16 1905, it is necessary to ask the next questibat's 16 around the Bahr el Arab; and secondly trexetivas no
17 the relationship between that information whdt we 17 contraction to the south in the period af@05. It
18 can reasonably say about 1905, given thé Ebe 18 is fair to say -- and indeed it is fair ty #aat the
19 crucial date? There are two points hereylatipn and 19 SPLM/A don't deny this -- that the area o@gatijpy the
20 vastly improved administration, and theyratated to 20 Ngok in 1905 cannot have been larger thardiaicted
21 each other. 21 on the Civsec sketch.
22 In our memorial we proposed by way ofheste that 22 Against this background | want to taka yather
23 the Ngok may have numbered of the orderG(in 23 rapidly on a -- considering the charactahefroads,
24 1905. The SPLM/A proposed a competing figuirg0,000. 24 a busman's tour would be the wrong wordsit-atiour
25 The way they did that was to postulate wittaoy 25 of the evidence in the record on the extétitedNgok
Page 85 Page 87

15:.03 1 evidence that the Ngok constituted 10%h@fpopulation 15:07 1 area before and after 1905 in strictlpoblogical

2 of Kordofan in 1908, which Governor Lloyd hestimated 2 order.

3 at roughly half a million. That gave them &@000. 3 The contemporary sketches and reportshiditber

4 By contrast, Professor Daly states: 4 depict or describe where the Ngok lived in after

5 "The Ngok population must have been critall in 5 1905 are essentially convergent. This id faratwo

6 1905." 6 reasons.

7 He notes -- and this methodology, thougtoarse 7 First, the ABC experts were supposed e iaeir

8 it covers the later period, has somethingetedid for 8 conclusions on scientific evidence and re$earat on

9 it -- that in the 1955 census of the SudariNipek 9 mythology or on unfounded preference for thansance
10 comprised 32,000 people or 1.8% of the pojounla 10 over a nomadic lifestyle. Secondly the doesas the
11 Applying 1.8% of the population to Governdoyd's 11 SPLM/A agrees, is the position in 1905 whenABC
12 estimate, we get 9,000 Ngok in 1908. 12 experts treated themselves as unconstrajngdb
13 The SPLM/A estimate of 50,000 ignorespbpulation 13 date.

14 estimates in the record: 15,000 in 1934es¢tare 14 Let's go to the indications before 1%0%] we

15 estimates -- 20,000-25,000 in 1948, 30,0a®51 and 15 start with Wilkinson in his 1902 journey. pi®vided

16 1952, and the census of just over 31,00@s& numbers 16 crucial data as to where the Ngok lived i6219He may

17 are in line with our position that the popioia of the 17 have got the name of the Ragaba ez Zargagywote

18 Ngok in 1905 was of the order of 5,000-10,&)000 may 18 may have thought that the Bahr el Arab werfou

19 be a slight underestimate, but the orderagnitude is 19 a short period to the Ragaba ez Zarga; htlsth

20 right. You can see the contrast in the tahléhe 20 independent of the point I'm making now. His

21 screen. 21 observations still allow us to say pretty mahere the

22 Given the improvements that occurredeialth, food 22 Ngok actually lived at the time of his visit.

23 distribution, the definitive abolition of slag and 23 According to his travel itinerary from Gbeid to

24 raiding after the transfer, it is inconceiesthat the 24 Sultan Rob's, the first Dinka village he restwas the

25 Ngok population declined after 1905. Thadpices the 25 village of Bombo; it's called "Bongo" on tmap; 9°32'
Page 86 Page 88

24 (Pages 85 to 88)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 4 Tuesday, 21st April 2009
15:08 1 north, 28°49' east. This village was, &esv, much to 15:12 1 Arabs west of him."

2 the SPLM/A's disapproval, empty. The SPLMi##d$ the 2 That's Sultan Rob.

3 observation of emptiness specious, but feeta 3 The river that Percival tentatively toolkde the

4 A fact is neither specious nor unspecious. 4 Bahr el Arab, but we know really was the

5 Repeatedly the SPLM/A claims that no riggat 5 Ragaba ez Zarga, was, according to Sultan-Raid

6 inference can be observed from the fact thkigon 6 | quote again words from him himself:

7 and others didn't observe any Ngok. Thesaieto 7 "... uninhabited ... except for occasiqraaties

8 have been hiding, or the Condominium officaity 8 of wandering Arabs."

9 visited the relevant areas in the dry seadwenvthey 9 The phrase "wandering Arabs" has a nigettdo it
10 were further south. 10 in the context of the competition betweeraaghumant
11 It's fair to say that no negative infeepan be 11 and a nomadic society. But he thought thexeno one
12 drawn from a single occasion of a visit froat seeing 12 there except wandering Arabs.

13 someone; but the point is the comprehengiserece of 13 There are only two rivers: one was thie Kie
14 evidence. In this case the absence of esédisrthe 14 real Bahr el Arab, and one was the RagalZaeya. The
15 evidence of absence: there is not a singlgisg of 15 Kiir was of course inhabited. Sultan Rob tedlsing
16 the Ngok in areas to north of where they vgegbted by 16 about the Ragaba ez Zarga when he said ibmgs
17 Wilkinson at the relevant period. 17 inhabited by wandering Arabs.
18 In any case, the dry season claim igyeasi 18 Instead of accepting the observationttiet
19 rebutted. Wilkinson's sketch states thatgdasr Bombo 19 Ragaba ez Zarga was uninhabited except bgletiag
20 was "inhabited in the rains". He and otl&cials 20 Arabs, the SPLM/A may suggest that the Ngefevhiding,
21 such as Willis, to whom we will return, knewere the 21 or that Percival was only referring to:
22 Ngok lived during the rains. 22 "... the immediate area on or aroundsthehern
23 Moreover, Wilkinson and others reporteergthing 23 bank of the Ngol/Ragaba ez Zarga."
24 from cattle tracks to abandoned villageslkmgon did 24 They also suggest as an alternativesio ltiding
25 not encounter any Ngok before he got to &t8P29' 25 hypothesis that Sultan Rob might have beeg.lyit's
Page 89 Page 91
15:10 1 north, 28°44' east. Both places, BomlobEtai, are 15:13 1 revealing that the only Ngok in the recstw the

2 far south of the Ragaba ez Zarga. We wdk'ataout 2 SPLM/A suggested may have been lying on saite pras

3 10°35'. By comparison, all of the indicatiahsng the 3 the transferred leader himself.

4 Ragaba ez Zarga are of Arab -- that is Homr -- 4 | turn to Comyn's sketch map. This iketch map

5 settlement. Numbers of rivers were calledr@hiHomr, 5 from Comyn, another official of 1906. It allya

6 but the Ragaba ez Zarga in this period dortijnamas 6 indicates the Homr on the Bahr el Arab.

7 called the Bahr el Homr. 7 The SPLM/A rejoinder states that this sketnd

8 Wilkinson notes: 8 report place both the Ngok Dinka and the Megse

9 "The positions of Arab settlements mankaiti 9 almost entirely outside the Arab area, andhate
10 a query are from information supplied by 10 credible sources of information. They'reteoiporary
11 Sheikh Ali Gula Nazir of Homr Arabs." 11 sources of information, and the SPLM/A dbalte any
12 There are several villages marked wifnery. 12 better contemporary sources. In any everthi
13 There are other villages not marked with ergwhich 13 cumulative effect of all of the sources.

14 we know to have been Arab villages. Theeenar 14 We now turn to Hallam's route report @071
15 villages on the Ragaba ez Zarga at this gh@vioch 15 Hallam was an inspector in the Condominium
16 have been identified as Ngok Dinka villages. 16 Administration. In 1907 Sultan Rob's neviagé was
17 | turn to Percival's 1904 sketch map.yés can 17 recorded on the Ragaba Umm Biero. His ndagé is
18 see, he clearly has Sultan Rob south of tinerit 18 described as:
19 far from the village of Bongo. The villageBurakol 19 "... covering the country between the UBiero and
20 is mentioned just north of the Kiir. He stathat 20 the Gurf near their junction.”
21 Sultan Rob was "at present living in Burakelhich 21 "Gurf" is another name for the Bahr ehr
22 implies that there was movement by Sultan attveen 22 "Thence the country stretched southeasirds
23 his various villages. He also noted: 23 Sultan Rob's old village."
24 "There are no Dinkas west of Burakoleasaf 24 The description given by Hallam doesindude any
25 | could see, and Sultan Rob told me ther@liygeHomr 25 significant extent of territory north of the
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15:15 1 Bahr el Arab; nor does this or the reshefreport 15:18 1 On our calculation -- and it will benatter for
2 evidence Ngok occupation anywhere near the 2 your experts to determine -- where Whittinghsaid the
3 Ragaba ez Zarga, let alone north of it. 3 probable Dinka/Homr boundary was is not famdfere
4 On the contrary, Hallam provides evideoicArab 4 the 1933 Civsec sketch puts it, in terms obiNgrazing
5 camping grounds along the Umm Biero and Ngléges 5 areas on that map.
6 along the Bahr el Arab. You will, of coursead these 6 To summarise the story so far, all reports
7 route reports for yourself. It's instructieeread 7 contemporary with the transfer of 1905 confirm
8 them in chronological order, and you will $ae 8 unequivocally that the Ngok lived on and adbtire
9 yourself what they say. 9 Bahr el Arab in 1905.
10 Governor Lloyd of Kordofan province, Oiell's 10 The SPLM/A accuse us of changing ourtjoosi They
11 successor, marked Arab -- that is Homr --s@gson 11 say that we were not clear in the memoré tere
12 camps along the Ragaba ez Zarga in 1908y'r€he 12 were Ngok to the north of the Bahr el Ar&lghat we
13 located in the graphic on the screen, tai@n tloyd's 13 said, and what the transfer document saisd tha in
14 extensive account of Kordofan province. €hseno 14 1905 the Ngok were on and to the south of the
15 mention in that account of Ngok residentshen 15 Bahr el Arab.
16 Ragaba ez Zarga. 16 | have to say that by the time of the
17 The last contemporary or near contemgpareap 17 counter-memorial we had found more evidewbich we
18 I will take you to is that of Bimbashi Whitgham of 18 produced, of Ngok location both to the nauth to the
19 1910. This was the first map to depict stingt 19 south, and our position is as stated in the
20 resembling the name of Abyei, namely "Abyia". 20 counter-memorial. It is a result of our egigg in the
21 Whittingham measured the position of Abyiegisely, 21 scientific research, which | regret to saydkperts
22 and noted: 22 did not.
23 "l have struck it three or four timesislabout 23 The documents unequivocally contradietdlaim of
24 3.5 miles up a tributary which is shown am fasoba 24 Ngok habitation on the Ragaba ez Zarga, wikich
25 sheet." 25 reported by Sultan Rob himself to be uninieabiexcept
Page 93 Page 95
15:16 1 The tributary was the Umm Biero. Asbig not in 15:19 1 for wandering parties of Arabs. Thatsdabntemporary
2 the same position as Burakol, which was omige 2 documentation. What about later documentatibat's
3 bank 2 miles north up the Ragaba. Nor is it 3 run through this relatively briefly.
4 Sultan Rob's village, which was of coursetensouth 4 First we have Heinekey's route reportsifs.
5 bank of the Kiir. 5 Bimbashi Heinekey travelled from Muglad to @&y
6 It's notable that these three travellfikinson, 6 a town close to the Darfur boundary, nortthef
7 Percival and Whittingham, over a period oheigears 7 Bahr el Arab. His route, which is on the saraow,
8 discovered the paramount chief of the Ngakasitd in 8 then took him south along the Bahr el Arall ingt came
9 a different village. The previous paramouretdied 9 to Mek Kwal's village, where he turned nontid a
10 in his most southerly village in 1906. Thewrs some 10 travelled towards the Ragaba Umm Biero, aoh there
11 indication of movement around. 11 further north again.
12 Burakol was 2 miles up the Ragaba UmmdBie1904; 12 We stated that Heinekey's route repartggely
13 Abyia, 3.5 miles up in 1910; Abyei Town, 4fles up in 13 speak for themselves in the memorial, andshaue.
14 2005, and on the opposite bank. Obviousdyetivas 14 The SPLM/A rejects the inferences of Hein&kegport
15 movement within an area, but there wasratiVement. 15 on the ground that it is:
16 This confirms that Abyei Town was not a cerfiar 16 "... directed almost exclusively to uhelated
17 anything in 1905. 17 topographical observations, focusing on virgeplaces
18 The other point to note is this in Whigtham's 18 and similar features and providing almostis@in
19 sketch: he has a crack at determining a Ditdar 19 identifying the occupants of the Abyei Area.(the
20 boundary, uniquely for documents of this qeriHe 20 Ngok)."
21 states on the map -- and you can see ipé ho 21 In fact, that's what they say about mbshe
22 highlighted ... It's not highlighted, buydu look 22 officials. But the fact is that there isindication
23 carefully you will be able to see it, and yall be 23 that Heinekey and others did observe the Ngakeir
24 able to see it in the bigger versions ingleadings. 24 voyages. In particular the Ngok were nohgee
25 Probable Dinka/Homr boundary well to the Bout 25 inhabit the Ragaba ez Zarga.
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1521 1 Heinekey noted Homr cattle and Hormnsion his way | 15:24 1 Ngok houses where the SPLM/A would likenttto be. It
2 to Gerinti, and again only Homr north of Mew#'s 2 was not before Lukji, which is approximately
3 village. He mentioned Ngok villages along the 3 16 kilometres north of the Bahr el Arab, that
4 Bahr el Arab. The villages are there for ymsee. 4 reported the first Ngok houses, and these are
5 For a man who only made topographical obsenst 5 distinctive houses.
6 Heinekey noted quite a few. 6 The SPLM/A states:
7 For approximately 85% of his lengthy jayme was 7 "Henderson's account of a single 200-kéttruck
8 travelling through what the SPLM/A memoriatpforward 8 ride in a dry season did not even remotelpqrto
9 was Ngok Dinka country, the vast area belof830 Yet 9 survey the extent of Ngok Dinka territories gmovided
10 for most of his trip the Ngok were notabléydor 10 only a limited glimpse through a very narieyhole."
11 their absence. 11 Let's consider the facts. In 1933 he tnaalling
12 Finally he says that from Gerinti, navftthe 12 on the motor road that passes through thedam
13 Bahr el Arab near the Darfur boundary, to Melal's 13 settlement of Tebeldiya. He travelled onvie road
14 village: 14 that the Ngok were said to be responsibleafmrording
15 "... there is no track of any sort." 15 to SPLM/A witness statements. He reportsttiefirst
16 So he confirms the view which you woudd fjom the 16 Dinka houses were seen at Lukji. That id seith of
17 Civsec map that this area was uninhabitdwt'S 17 the Ragaba ez Zarga and much further souiklméldiya.
18 consistent with what Sultan Rob himself said. 18 It would be a very long walk to work.
19 The SPLM/A finds the notion of an unpapet! 19 I now refer to the 1941 Kordofan Native
20 stretch of land here "entirely implausiblalt of 20 Administration Act. The 1941 Administratiéuat sets
21 course anything that conflicts with theirirtias 21 out the native administrations in Kordofathat time,
22 implausible, irrespective of the fact ofritsltiple 22 and you will see at the bottom, in the scasterly
23 confirmation in the written sources. 23 corner of Kordofan, an area which says "Dinkenich is
24 | turn now to Dupuis's sketch of Dar Harhi921. 24 located where Abyei is located. That waddbal
25 This is what it's called, a wheel-and-compastch, 25 government area map of that time.
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15:22 1 but | don't propose to recall Mr MacDonaléxplain 1526 1 The SPLM/A states that the map is phisticated,
2 what that is. His sketch shows no sign of iNg@sence 2 and it's not very sophisticated, that's thug,
3 in the area claimed by the SPLM/A. The mastherly 3 sophistication is not a criterion of evidendedeed,
4 indication of Ngok presence that we can fsthe word 4 some of the most sophisticated evidence oaes lie
5 "dugdug"”, which is indicative of a Ngok cattiemp, 5 some of the most unreliable.
6 some miles north of Lukji on the Umm Biero. 6 The SPLM/A further complains that:
7 Then we have Titherington's 1924 sketch.nidl 7 "Whatever information it is based on i&nmwn, and
8 come back to it later in the context of thetBern 8 it almost certainly did not involve any coratibn
9 boundary. But it should be noted that there i 9 with the Ngok."
10 an adaption on the left bank of the Umm Bigrst 10 Now, we don't suggest that the Britighuge
11 north of the Bahr el Arab, when it says: 11 a local administration area in the furtheeanicthe
12 "Abyei ..." 12 principle of self-determination. It was adb
13 Spelt properly: 13 government area for the Ngok; that was albis. But
14 "... [Chief Kwal Arob's since 1918]." 14 that's not the point. The point for pregermposes is
15 This is the best evidence in the recotiedate 15 the location of the Ngok in 1905.
16 from which Kwal Arob took up residence in &by the 16 In 1949, when there were possibly fineets as many
17 modern Abyei -- in 1918. 17 Ngok as in 1905, the Condominium Governmstatiatished
18 The final route report | would like todaéss is 18 a local government area for them. No dootrtesNgok
19 that of Henderson of 1933. Henderson was 19 would have been living outside that areatoeit
20 a distinguished scholar as well as a long-tivil 20 concentration of them must have been withihat's
21 servant in the Sudan. He was Governor dfubar 21 the point of having local government. Thst of the
22 province from 1949 to 1953. 22 local government area in that part of Kordofas,
23 In 1933 Henderson travelled from Mugladbyei on 23 of course, for the Homr.
24 the main road by way of Tebeldiya, Antilak]iand 24 The map clearly indicates where the Ngete
25 Na'am. As various travellers, he did notcgoany 25 exercising local government or self-admiaisbn in
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15:27 1 1941. Itis inconceivable that that seaor@munity, 15:30 1 Geoffrey Lienhardt is well known as thaémma
2 living in an area of roughly 3,000 square rkidres 2 anthropologist of the Dinka, in particularihka
3 could in 1905 have inhabited 23,300 squamsiéitres 3 religion. It's true, as our friends oppogitént out,
4 which the SPLM/A claim. 4 that he was not an expert on the Ngok as stah
5 You can see their claim line on the screen 5 worked with another group of Dinka, the Dirka very
6 superimposed on the local government area rivdgears 6 large population in Southern Sudan -- butrienkthe
7 no relationship to the Abyei local governmara. 7 paramount chief, he visited Abyei.
8 That's what | meant when | referred earlier to 8 He would not have published a map, axpareon
9 a contrario evidence. It's powerful a comrar 9 the Dinka, which bore no relationship to whieNgok
10 evidence. 10 were. You can see where he shows the Ngokmgd in
11 Mr President, members of the Tribunélhaise 11 near the Bahr el Arab, way south of the sheghts
12 documents confirm the position of the Ngokaad around 12 area.
13 the Bahr el Arab in 1905. These sketcheszaqas, 13 These, of course, are very small-scajgsnthey
14 moreover, correspond to maps published bpusr 14 are not definitive and they certainly doelphyou to
15 scholars. | will go through these even nuuriekly -- 15 show the Abyei Area in detail, like somelaf bther
16 they are, after all, only academics; acadewniti some 16 information I've given you. But they're icalive of
17 Government administrators perhaps -- butitéryou to 17 a general picture, especially when they tre a
18 study the versions in your folders in mortitle 18 consistent with each other.
19 | refer first to Cunnison's 1954 map. 19 Then we have Lebon's map of 1965, aairpitture,
20 Professor Cunnison, the professionally taine 20 and then Collins's map of 1971.
21 anthropologist in the great tradition of Bfitfield 21 All these admittedly small-scale maps,dhes I've
22 anthropology in central and eastern Afrisahia 22 shown you recently, show the Ngok more & ieshe
23 second major anthropological fieldwork cortddmver 23 same place. It's the same place where cpotany
24 three years a detailed study of the Baggasash 24 travellers reported them to live: on and adoihe
25 Over two whole seasons he engaged inrtfigratory 25 Bahr el Arab, to some extent south of therrito some
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1529 1 activity, which he records very clearlytbim 15:32 1 extent north of the river, in particulathe area
2 contemporary publications at the time he vaasglit, 2 between the river and the Umm Biero and jnshe
3 in the early 1950s, and later in his classiokb 3 other side of it; not -- | repeat not -- oe th
4 Baggara Arabs of 1966. 4 Ragaba ez Zarga.
5 You can see where he puts the Dinka omtigein 5 Let me consider then, after this chroniaialg
6 his 1954 sketch map of Dar Homr. Now you g2, taken 6 review, the evidence for a Ngok boundary i85 Svhich
7 from the 1966 book his indication of where itamr 7 is after all, if you accept the SPLM/A's iqeatation
8 omodiyas migrated to on their summer migratiosil 8 of the formula, what you have to decide is fhart of
9 south of the shared rights area. 9 the case.
10 You will of course have read what Prafe€3unnison 10 We don't suggest that there is enouglmrimdtion,
11 says in his two witness statements on thaesy 11 as it were, to draw the line for you. Someel of
12 which are merely -- "merely” is perhaps thieng 12 assessment is required. But there is eniofigmation
13 word -- which are entirely consistent with published 13 for you to establish in general terms whieesNgok
14 writings deriving from his fieldwork. 14 lived.
15 Then we have, slightly out of chronoladjiorder, 15 Let's recall the 1933 map. Consisteniti the
16 Mr Tibbs. Mr Tibbs was the last assistastritit 16 Civsec map of 1933, we would expect a 190&ltr
17 administrator to Dar Messiriya. He published 17 boundary to include not more than this aneawould
18 a charming -- well, published, it was selblshed -- 18 expect it not to have contact with the Dabioundary;
19 book published in 1999, but he was actualthé area 19 we would expect it to be limited to a linghe south;
20 for a couple of years at the same time asiGan, who 20 we would expect it not to be on the Ragahbiéaega; we
21 he met with. Cunnison was there much monéiraaally 21 would expect it not to go very far east.
22 than Tibbs, who was normally further norBut you can 22 Let me take each of those boundariast, Rind in
23 see where Tibbs puts the Ngok, and it's seelth of 23 some respects easiest, is the southern bgunda
24 the shared rights area. 24 In 1905 the Twic Dinka were the southegighbours
25 Then we have Geoffrey Lienhardt's 197p.ma 25 of the Ngok; this is undisputed. Contemppracords
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15:33 1 are clear that the Twic lived betweenKlieand the 15:36 1 simply giving you the indications wherensistently
2 Lol. The Twic were transferred back to théBal Arab 2 with the body of the evidence, tribal bounessivould
3 province. Precisely when this happened igtaim, 3 be drawn if they had to be drawn.
4 except that we do know that it happened iredrdy 4 The Ngok northern boundary, the most irtgvar
5 1920s. 5 boundary.
6 In 1922 the district commissioner of waste 6 Prior to 1905 the provincial boundary taes
7 Kordofan, Dupuis, referred to the Twic in hite on 7 Bahr el Arab, as the evidence of Alastair Mac&ld
8 the Dinka of western Kordofan, thus apparepithizing 8 shows and as the argument of Mr Bundy shdw4905
9 them within Kordofan at that time. 9 the Ngok lived on and around the Bahr el Arat,on
10 In 1924, however, a province boundary on 10 the Ragaba ez Zarga.
11 Titherington's sketch is very significant dese it 11 The first village encountered by Wilkinsa 1902
12 establishes both the straight line boundatywéen 12 was Bongo, 24 kilometres after he crossed the
13 Bahr el Ghazal and Kordofan and exactly #mes 13 Ragaba ez Zarga. Mirroring Wilkinson's obagon,
14 boundary between the Ngok and the Twic; yautbat to 14 Willis notes Bongo as the furthest placemtre Ngok
15 the right-hand side of the map. The refereadVareig 15 dare to go. He states:
16 Dinkas is another name for Ngok; Mareig isthar word 16 "Just after the rains they go as farmastthey
17 for Ngok. 17 think safe from the Arabs (Bongo or El Myat).
18 By 1928 the monthly record of the Sudsfarred to 18 El Myat is apparently a swamp near Bongo.
19 the Twic area under the section on Bahr elz&h 19 This is in line with Percival's obsereas in
20 province, showing that they had been trarefdvack to 20 1904. Wilkinson's sketch map includes bathdgd and
21 Bahr el Ghazal by 1928, and nothing turntherdate. 21 El Myat, which were situated below 9°36'.t1Bo
22 The southern straight-line boundary ésefore the 22 Wilkinson and Willis associated the villagghaNgok
23 boundary of the Ngok territory, at leasthia section 23 habitation during the rains. This confirinattthe
24 shown on Titherington's map, though I've shiéar you 24 Condominium officials knew where the Ngok &during
25 that the area especially to the west seetmavie been 25 the rains.
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15:35 1 uninhabited. 15:38 1 Thus from contemporary documents wg imfar that
2 | referred to the Ngok western boundafie 2 the Ngok in the early 20th century inhabitacheea
3 emphasise that Sultan Rob said that no oad,lexcept 3 north of the Lol but south of 9°36' northtladie.
4 for the Homr Arabs, to the west of BurakoheTarea 4 We know from other indications, to whichill
5 was seen to have no tracks when it was tev@il 5 return, that the area was approximately batwee
6 1910. Burakol was located between the Ragafia Biero 6 longitude 28°50" east and 28°05' east. Trhat a
7 and the Bahr el Arab roughly at 28°35' e&st.the 7 roughly similar to the area shown on the Givsap, is
8 boundary would have been slightly to the wést 8 dwarfed in comparison with the area alloc#égthe ABC
9 Burakol. There's no evidence of Ngok presémdber 9 experts.
10 to the west, for reasons I've stated. 10 Two final points: the Ragaba ez Zargataedrea
11 Then we have the Ngok eastern boundarguid's 11 to the north.
12 1921 wheel-and-compass sketch clearly dejpattsthe 12 The SPLM/A claims that the Ngok livedtba
13 Ngok and the Ruweng. The Ruweng were ardiiteDinka 13 Ragaba ez Zarga, but that claim is not stipgdry any
14 group, not the Ngok. They must lie off tiastern 14 contemporary evidence. Wilkinson in 1902nfibonly
15 border of the Ngok. 15 Arab settlements on the Ragaba ez ZargaivBer
16 In our counter-memorial we stated thatNigok 16 reported that he found no trace of inhalstamit
17 territory did not extend east of Sultan Refilage. 17 Sultan Rob told him that parties of wandengbs
18 In their rejoinder, the SPLM/A insisted tAatyanga be 18 frequented the area.
19 included in the area of the Ngok, and we teckthat 19 In 1907 Comyn depicts the Homr just noftthe
20 point. We think that's correct. Consequyethig 20 Bahr el Arab. Hallam's route map of 190¢gdthe
21 eastern border of the Ngok must have beerwbere east 21 Ngok on and around the Bahr el Arab, nothen t
22 of Etai and Anyanga, somewhere near 2854 is, of 22 Ragaba ez Zarga.
23 course, where Wilkinson encountered his faka in 23 In 1908 Watkiss Lloyd, Governor of Kordof
24 1922. 24 completed his detailed report of the provine
25 | will try and put this all together lataut | am 25 records:
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15:39 1 "The Homrs cultivate around Muglad Badaka, but| 15:42 1 to the same conclusion: there were no Ngatke
2 as soon as the water dries up they migratartisithe 2 Ragaba ez Zarga; there were no Ngok permanent
3 Bahr el Homr." 3 inhabitants north of the Ragaba ez Zarga.tedaporary
4 He was talking about the Ragaba ez Zdriga. 4 and later evidence all confirm the conclughat they
5 specifies the precise locations of the drngee@amps 5 were on and around the Bahr el Arab, not &riouth
6 along the river; you've seen them in the graphhere 6 than the village of Bongo at 9°32".
7 is no mention of Ngok in this area in thatomep 7 Where 10°35' gets you from there; well gan set
8 Thus the evidence is -- the evidence ofaroporary 8 aside that for yourself.
9 documents -- that there were no Ngok on the 9 The SPLM/A, of course, do make an extramamy
10 Ragaba ez Zarga at the time of the tran€darthe 10 claim for Ngok habitation so far north. Theynever
11 contrary, this river was inhabited in the sieason by 11 been observed living there, but that's becthey
12 the Homr, as stated by Lloyd in his 1908 repo 12 habitually disappear; a bit like the ScaPliepernel
13 | turn to the position north of the Ragelz Zarga. 13 Mr President, "damned elusive".
14 In this regard it's relevant to quote Praje&aly, as 14 Let's consider the facts under variowsiimgs;
15 | do. He says: 15 first of all the SPLM/A argument based oroimgmy, or
16 "For the area north of the Ragaba ez&Zding goz 16 the naming of places.
17 region of stabilised sand dunes growing stirab 17 The SPLM/A relies extensively on toponytine idea
18 sustains seasonal grazing, we are left teiden 18 that knowledge of Ngok place names attribtaedodern
19 evidence from oral sources recorded duriag th 19 towns suggests that they were in 1905 Ngatasl. Yet
20 post-colonial disputation of Abyei boundariegdence 20 many places throughout the Bahr el Ghaza Basb
21 of archaeology and etymology." 21 names. That doesn't mean that they werialiig
22 That is a very polite way of saying ttiegre is no 22 Arab. Infact, it's a quite general pattiyat places
23 contemporary evidence of Ngok occupationhnoithe 23 in this region are named in both languages.
24 Ragaba. In that respect Professor Dalyigets 24 Ngok toponymy nonetheless appears to sianek
25 absolutely right. 25 a chord with the experts, who emphasiselein t
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15141 1 No documentary sources support thegsition of 15:44 1 summary that the Ngok gave a detaileduatanf place
2 Ngok habitation, permanent or transitory henorth 2 names for permanent settlements and grazmmgds for
3 of the Ragaba ez Zarga. Of course, indivibligglk 3 each of the nine Ngok Dinka chiefdoms and gwtlthis
4 would have travelled across that area, asdigegn 4 contrasted with the sparse details given bygdiliga
5 their way to the provincial capital, but teat' 5 witnesses.
6 different. That's not the sort of occupatidrich 6 The fact that the places are named intaine
7 gives you the Abyei Area. The only sourcesvhith 7 language does not, however, mean that they paet of
8 this claim relies is made up of witness states) oral 8 a transferred area in 1905. A name doesamotate
9 traditions and Ngok toponymy. 9 ownership, much less physical possessionageuis
10 Professor Daly goes on to say: 10 1905. The name Khartoum, for example, i tabe
11 "Because our terms of reference spewifypbsition 11 a Dinka name. Places such as El Oddaya agthifhave
12 in 1905, we have no way precisely to delthet 12 Dinka names as well, but not even the SPLivéte
13 northern border of the Ngok territory in tez." 13 prepared to claim them.
14 Well, you can decode that sentence forsgif, 14 Even the ABC experts had limits to thegronymic
15 "Because our terms of reference specify tiséipn of 15 tolerance. During the Khartoum interviewaember of
16 1905"; it's not Professor Daly's terms oérefice, 16 the Alei tribe listed 28 Ngok place namesluding
17 it's your mandate that specifies that dexdimit 17 El Oddaya and Muglad. The response, acaptdithe
18 According even to Professor Daly, thened way 18 ABC experts' report, was as follows:
19 precisely to delimit the northern borderhaf Ngok 19 "We pointed out that the Ngok were natraing to
20 territory in the goz. Since the burden afgbat this 20 return to Muglad and El Oddaya. What we edetas
21 stage is on them in relation to this questiaat is 21 evidence of Pawol, Nyama, et cetera."
22 an acceptance that they haven't demonstraied 22 That's the experts telling the Ngok whptdtes
23 matter. Of course, Professor Daly's expeitis 23 they want to name, and rejecting some naeesLise
24 geographical, not anthropological. 24 they're not in accordance with a preconceided of
25 To conclude, all the evidence points wietmingly 25 what sort of claim might be made. And trepomse was
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15145 1 to refer to Tebeldiya. 15149 1 made towards the end of the dry seasan)yraound
2 We'll return in due course to the restsaoai 2 the largest water course, the Ragaba Umm Ristlche
3 Tebeldiya. Suffice it to say that toponymgyas far 3 Ragaba ez Zarga. Finally much of the Bahugmof the
4 too much, and therefore nothing at all. 4 Bahr'] has permanent Dinka settlements. Thaluging
5 | refer next to the oral evidence. I'ready 5 most of the time the Homr occupy it, the Diakea with
6 made some remarks about oral evidence in genés 6 their cattle south of the Bahr el Arab."
7 time to refer to some specific SPLM/A argursentthe 7 That is an entirely independent studyhey t
8 mode of tribal lays. 8 anthropologist of the Baggara Arabs of théyeE850s.
9 I'm going to take just one argument by why 9 It's totally inconsistent with the story tlhia¢
10 example: the repeated refrain in Ngok witrstaements 10 Baggara did not migrate south with cattlghat time.
11 that they never saw the Messiriya until the 11 Totally inconsistent.
12 mid-20th century, and that it was only after middle 12 Moreover, Professor Cunnison goes oaydlsat he
13 part of the 20th century that the Messirigquared 13 has no reason, based on his study of theciudnd of
14 cattle. 14 the literature and of the documentation giteloe that
15 The SPLM/A present 26 witness statemerttseir 15 this pattern was not of long-standing.
16 original pleading. We obviously don't haweet to go 16 Of the 14 Ngok witnesses who give evidestmout
17 through those 26 witness statements, anédhygeu'll 17 contacts with the Messiriya, eight testifgttthe Homr
18 only find in the text of my speech the refiees to 18 did not bring cattle into the region untilexfthe
19 some of them. The SPLM/A advances the vimwthese 19 mid-20th century. Apparently Professor Ceaniwas
20 witness statements ought to be preferred over 20 imagining things on those long hot walks e Virtual
21 documentary sources, which provide no sugpothe 21 unanimity in the Ngok oral evidence in favotir
22 propositions in the witness statements, lscthe 22 incredible propositions discredits the wtamepus.
23 witness statements are highly detailed andistent. 23 Mr President, | was going to go on to saye words
24 Indeed, they're suspiciously consistaiiey tell 24 about the community mapping project, butiMesive
25 us the Messiriya did not start coming dowthsNgok 25 those comments for a brief cross-examindtiororrow.
Page 113 Page 115
15:47 1 lands until the mid-1950s. Moreover, Mgok assert in 15:50 1 We've dealt with it in the pleadings, amrefer to
2 these witness statements that when the Myssiidl 2 what we said on the community mapping project.
3 eventually come down to the Ragaba and the &akrab 3 | refer now to Tebeldiya. Like many narimreSudan
4 they were merely traders, not cattle herdgrs. 4 this one derives from a tree. The 1931 geeelists
5 appeared that they subsequently diversified. 5 18 towns called Tebeldiya. But there's neired of
6 These assertions are extraordinary. Agewe 6 documentary evidence that supports the assdhiat in
7 already seen, there is a wealth of documestadence 7 1905 the boundaries of the Ngok extended lel@éy/a.
8 showing the Homr grazing south of the Ragabéagga in 8 It's a submission entirely reliant upon Ngoi o
9 and after the period of the transfer. 9 tradition.
10 Let me take the writings of the only pssional 10 The rest house at Tebeldiya is the ovijeatiary
11 anthropologist to give evidence in this case, 11 basis on which the experts proposed the 16f&@med
12 Professor lan Cunnison. He records his éeqegs 12 border as entitled to any weight. And it wastled
13 travelling with the Homr, with large herdsoattle -- 13 to weight, even though it was rejected: drie half
14 they left some behind, but they travellechwitost of 14 of the reasoning which leads you to 10°23'30"
15 them -- travelling through the goz down te Bahr. He 15 The SPLM/A witness statements regardiglgeldiya
16 is an impartial witness. He knew where he.wide 16 have been dealt with in our counter-memaaiad] | will
17 travelled with the tribes. He went as fartbas the 17 not repeat them. I've already taken youansiha's
18 Bahr el Arab. Describing the Homr migratiba,says: 18 comments regarding methodology. It's ilatsie to
19 "The Bahr is the name which the Homr givehe 19 note the way in which our colleagues oppa@giempted
20 whole of the dry season watering countrythifiit 20 to gather witness testimony on Tebeldiydé t
21 they recognise different districts. The Regis the 21 following question:
22 northern part of the Bahr, where the Homr erthleir 22 "Did your grandfather and his father Helglear
23 earliest dry season camps." 23 the road to Tebeldiya that was constructeghwthe
24 That's consistent with what Lloyd said @98. 24 British colonial administration began? Widahyour
25 "The Bahr proper is the region wherectin®ps are 25 chiefdom clear the road?"
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15:52 1 That is a totally improper questioacéduse it 1555 1 terra nullius. They're not terra nulliois

2 contains first of all a statement which isyverobably 2 international law, and they're not terra mgllon any

3 false. There's no indication that the Britistonial 3 other basis. They're part of Kordofan.

4 administration constructed the road when the 4 I refer now very briefly to the SPLM/Akbal

5 administration began. The probability is tifet road 5 maps. The SPLM/A, as part of their argumieaite tried

6 was always there as a path, and that the iraprent of 6 to, as it were, display oral evidence in aits of

7 the road happened later on. 7 forms as a method of making up for the abseheetual

8 Secondly, it implies that the great-gratitér was 8 documentary evidence.

9 there when the British colonial administratimgan; 9 Here they have a person in a rather uhpssture.
10 which, in terms of the chronology, is in maages 10 We speculated about what the posture washehit's
11 unlikely. 11 a posture of surrender, but we think notygke who
12 "Where did your chiefdom clear the roadyilies 12 gets that much territory has not surrende¥®d.think
13 the answer that they did. 13 it could be crossing the winning post anéloelting,

14 But the remarkable feature about thigsesdidn't 14 though we're not sure whether the celebragionthe
15 even get the answers. The question havieilg &sked in 15 3.10 race to get to the north, or the 4. 15gers'
16 a wholly improper way, the answers were nciuded in 16 contest to grab the oilfields. At least #®s0me
17 the report. We can only infer that they wiaubt have 17 prize at the end of it.
18 assisted the SPLM/A case. 18 But it's instructive to look -- this fset
19 | turn to the ABC experts' argument based 19 composite -- it's instructive to look at eaflthe
20 dominant and secondary rights. It's true tha 20 nine tribes. What we did was to take theifipe
21 an anthropologist would say that there waistanction 21 references to the nine tribes that we caottlih maps
22 in the lifestyle between the [Baggara] areigok. 22 of the period up to 1936, and compare it véferences
23 The Ngok are technically transhumant; thegdemare 23 to that chiefdom that were made by the SPLM/A
24 technically nomadic. 24 This is the Abyior chiefdom; I'm takirtgem in
25 The beginning of my academic career aofigsional 25 alphabetical order. You can see where #heypposed
Page 117 Page 119
1553 1 career as an international lawyer was etbby the 1557 1 to be. The actual map references to tygofare in

2 Western Sahara case, a great decision whtafidgaf 2 what might be described politely as the "uadat' of

3 the inherent bias associated with coloniabtiies of 3 the successful athlete; they're nowhere meandrth.

4 the acquisition of territory. It's somewhatnarkable 4 Then we have the Achak chiefdom. Again gan see

5 to find the social scientists who'd criticike 5 where they're supposed to be in accordanteonat

6 international lawyers for their terra nulltirgories 6 tradition, and where the maps show them agbefhe

7 adopting it here. 7 colours represent different periods in refatmthe

8 On what basis can you say that one sdifesfyle 8 overall period from the early 20th centuryta1936.

9 trumps another? On what basis can you sayigjias 9 Then we have the Acheung chiefdom; a vasesa in
10 of use of different sorts -- and they're fiomal 10 a light grey, unexplained in the SPLM/A pliead,

11 rights in all cases; none of them amountoesship 11 together with references further south, testly
12 under the applicable law -- trump anothelatTs 12 with the pattern of actual occupation that shown
13 simply pulled out of a hat. It's part ofapplicable 13 you.
14 law by a body that did not have an applicke 14 Then we have next the Alei. The Alen #fraid,
15 clause, and had no authority to decide afeared 15 miss out entirely. Perhaps they don't simettee
16 area as a matter of 1905 by reference taoctinas of 16 spoils.
17 a post-colonial but still colonialist law. 17 The Anyiel, all to the south.
18 As Ambassador Dirdeiry stressed in henam, this 18 Quite a number of references to Bongbérsouth;
19 case, we hope, is not a confrontation betw&gk and 19 absolutely nothing in the north.
20 Messiriya. There are people on all sidehisf 20 The Diil. Quite lot of references to bid, and
21 dispute. The position is much more comp#idahan 21 this is perhaps the most accurate of theespandences
22 might be thought. 22 between references in maps to referencét areas.
23 The region itself is populated by marffedént 23 But still it's the southern half of the imeditribal
24 groups. There are parts of it that remaiane¢oday, 24 area, and not the northern half.
25 permanently uninhabited. That doesn't meeyire 25 The Manyuar -- sorry, I'm trying to restdhis
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15:58 1 distance and my eyes are fading -- agah,in the 16:01 1 we had not seen this before at all.ntitg on the
2 south. 2 screen. Here itis in its geographical cantex
3 The Mareng: lots of references in thelsout 3 Only a small section of this sketch ligghim the
4 That's it, that's the nine. Well, I'magdrthe 4 area claimed by the SPLM/A. Again, the ordynp of
5 winning post was a long way further away ttran 5 relevance is that El Debekir is highlightechdsomr
6 athlete thought. 6 settlement.
7 I now want to refer to the new maps whieh SPLM/A 7 That's really the only comments we havéhen
8 have put in as a result of the flurry of rédcen 8 Wilkinson material.
9 activity, trying to discover what's in the laires. 9 Then there was a new Whittingham map.3@rApril
10 I'm just going to take you through the mamps @mment 10 the SPLM/A produced a route sketch prepayed b
11 on them in turn. 11 Whittingham in 1910 which they titled "TurdeKoak &
12 The first is Wilkinson 1902. The SPLMé¢dmplained 12 Bara to Mellum", although the sketch itselintitled.
13 that we only submitted part of the Wilkinsonote 13 The Government had already submittecctckloy
14 sketch from Debekir to the River Kiir in 190¢ich is 14 Whittingham from 1910 in its counter-memodaVering
15 on the screen. That's correct. We recdived 15 the route that you can see on the screenarahl, have
16 extracts from the sketch from the Sudan Surve 16 described what Whittingham saw on that paletic
17 Department, and submitted one of them, cogehe 17 voyage.
18 lower part of the area, in our counter-meai@ilas. 18 The new sketch produced by the SPLM/Aagely
19 The second extract we received covermtire 19 covers an area of relevance to this caseyeaind
20 northerly area which is highlighted. It'ssndisplayed 20 grateful to them for finding it. It fills @of the
21 in full. We had seen that before but werditlinclude 21 gaps.
22 it in the counter-memorial atlas becausaindt 22 The first point is that its attempt teersble the
23 strike us as containing any particularly et 23 sketch from its constituent parts went &eleivry.
24 information. All it shows that the El Debeis 24 The southwest corner of the collage actulers an
25 clearly labelled as Homr. That's highlighbes. 25 area further south, near Sultan Rob's oldgel It
Page 121 Page 123
16:00 1 We submitted this section to the Tadand to the 16:02 1 goes like that (indicates).
2 SPLM/A when requested to do so. We haveu-rgay not 2 Sadly for the SPLM/A, Whittingham's sketdtihe
3 believe it -- tried rather hard to limit therten of 3 area in question contains no information enldication
4 paper on you, so we didn't show you everythiadad. 4 of Ngok Dinka tribes, or indeed anything aflre
5 We are certainly happy to respond to any retgueven 5 relevance to this case, though we may beteld
6 now. 6 contrary when they speak.
7 The area of the sketch highlighted inoxelvas 7 Mr President, members of the Tribunal,dtier day
8 obtained from the Sudan Survey Departmenh®BPLM/A 8 we were told that further maps would be suisahjtthey
9 and sent to us on 3rd April. We hadn't skah t 9 have not been submitted. | think | can stoghat
10 before; why | do not know. But | have to,say 10 point here.
11 Mr President, members of the tribunal, tiais been 11 The new material submitted and not subchighows
12 from a forensic point of view the case frosll.hwe 12 nothing of relevance to this case.
13 have had to plead three rounds in seven msoatial 13 Mr President, members of the Tribunad as the
14 getting the documentary record together bas b 14 1933 Civsec map constitutes the best depiofilNgok
15 difficult, as you can imagine. 15 territory for the Condominium period, so dies
16 We hadn't seen this. An examinatiorhefiittle 16 following account by Inspector Willis provitlee best
17 bit that's shown reveals only one point te#rist: 17 written description of it, and it has the adhage of
18 namely that Wilkinson understood Fauwel ta ibéomr 18 being much closer to the relevant date. deseription
19 settlement. We knew that already, of coufidee ABC 19 dates from 1909, "An Account of the Westeandéfan
20 experts treated it as falling well within trea of 20 Dinka". Let me read it to you:
21 Ngok primary rights. Fauwel is a Ngok setéet, 21 "All along the Gurf [the Gurf is the BadirArab]
22 apparently. 22 are villages consisting of perhaps two adhrouses
23 On 3rd April the SPLM/A also submittedkatch of 23 each."
24 Wilkinson's journey from Debiri to Keilak abBatbekir 24 Not indications of a very large populatio
25 before he travelled down to Sultan Rob orkiire and 25 "The ones | saw at the ferry by Rob'svilldge
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16:04 1 were about a mile apart, and | was tag tontinued 16:07 1 the presentation, and Martin Pratt of IBBlwham for
2 all along the Gurf both ways. Total distafroen 2 his work on the maps. | should like to nbiat t
3 end-to-end in which these Dinkas live (Lar Rut) is 3 a significant fraction of the Government mialer
4 not more than two days (say 50 miles). Treher 4 presented to you has been collected by thm.fact
5 together in the rains in order to combine skentheir 5 that these two young lawyers with no priorwiealge of
6 houses, which are two sizes, one about 15afsy 6 the Sudan were able to collect and digeshiall
7 diameter and 25 feet high for the men, aneira much 7 information, mostly from libraries and arctgva the
8 smaller one in which the door is a mere hotalie 8 United Kingdom, puts the work of the expeotstiame.
9 women ..." 9 Of course, the experts took a little ks to
10 I'm sure that doesn't happen now: 10 prepare their case than the seven monthsiebht
11 "Just after the rains they go as farmastthey 11 that was their choice, and they were stadig
12 think safe from the Arabs (Bongo or El Myth&re they 12 experts. The experts could have taken tpdgears;
13 build temporary villages, no doubt owinghe t 13 it was only because of their intemperateehtstt the
14 prevalence of mosquitoes. As the water dipesnd the 14 report was presented when it was.
15 mosquitoes decrease, the Dinkas move towlaedSurf. 15 So | cannot agree with my friend thage"things
16 Their camps are much less elaborate.” 16 they [the experts] did are things that any aihus
17 Six point about Willis's descriptionidta near 17 would be proud of had we done".
18 contemporaneous account of the Ngok by aciaff 18 Mr President, members of the Tribunathin1980s
19 observer; it is beyond doubt that he is refgrto the 19 | produced for the Australian Law Reform Cassion
20 Ngok; the description of Ngok houses andeptaames 20 a 1,000-page report on aboriginal custonaasy |
21 such as Bongo, Rob's old village and everxigtence 21 | worked with a dozen of Australia's finest
22 of a ferry; the description of Bongo and Bfd¥las the 22 anthropologists with extensive land claimgesience.
23 northernmost part of Ngok territory is cotesi with 23 The care they took over their work standstiong
24 Wilkinson's account; Willis states these terapy 24 contrast to the shoddy reasoning and quelégging
25 villages are occupied just after the rains. 25 pseudo-legal formulations of the ABC experts.
Page 125 Page 127
16:05 1 This passage of 1909 specificallytesfihe SPLM/A| 16:08 1 In the light of the body of evidendeale
2 wet season thesis, the thesis of the disappedgok. 2 reviewed, and bearing in mind the mandatagyirement
3 Rather than spreading out in the rains, tlatlyey 3 on them to find the Abyei Area by means oéstific
4 together in a more concentrated way, builttegy 4 enquiry and research, the outcome of the tepeir
5 houses in places just to the north of the B&Arab. 5 Abyei Area, is a scientific shambles.
6 His estimate of the width of Ngok terntdrom 6 I go further: the bizarre shape that e51t#idal
7 east to west as about 50 miles or two deggkis 7 area would have in accordance with the coneanp
8 consistent with Dupuis's detailed map and thi¢h 8 documentary evidence shows that this cané haen
9 Civsec sketch map in its east-west orientation 9 intended. The area transferred to Kordofanocdy be
10 Finally, Willis's description of tempoyaiillages 10  understood and determined on the basisesfitotial
11 is consistent with Cunnison's analysis oiNgek's 11  interpretation. Itis the area of Kordofaritte south
12 transhumant lifestyle, occupying differergegr at 12 of the Bahr el Arab, the area attributedutte® Rob
13 different times of the year, but always arbtive 13  atthe time of the transfer to Kordofan i03.9 That
14 Kiir/Bahr el Arab. 14 area, and only that area, can be shown ® lesn
15 Mr President, members of the Tribunal; wil have 15 transferred.
16 noted that in our written pleadings we mate n 16 Mr President, members of the Tribunas, th
17 alternative submissions on tribal boundarigat we 17 concludes the Government of Sudan's firstaou
18 do say is that the ABC experts' tribal bompdears 18  submissions on delimitation. | thank youyfoar
19 not the slightest relationship to the areaupied and 19 attention.
20 used by the nine tribes in 1905, or for thatter in 20 THE CHAIRMAN: Professor Crawford, | thank youryenuch.
21 1933; an area which for the reasons | haxengivas 21 Mr Born, are you ready to begin?
22 larger in 1933 than it would have been in5180d most 22 MR BORN: Could I suggest that we take the beetitle
23 certainly cannot have been smaller. 23 early and then allow the presentation in one
24 Before concluding I'd like to thank Jaesjtdartmann 24 continuous piece?
25 and Charles Alexander for their materialstgace with 25 THE CHAIRMAN: The Tribunal agrees with this segtjon.
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16:10 1 MR BORN: Thank you very much. 16:42 1 friends. We will instead look at the neebple, the
2 (4.10 pm) 2 real people of Sudan, and we will look atltvel, the
3 (A short break) 3 rivers, the vegetation of Sudan.
4 (4.39 pm) 4 When you see that, when you look at thté
5 THE CHAIRMAN: Mr Born. 5 whole, we submit the Government's case wildle.
6 Submissions by MR BORN 6 You will see that the submissions by the SPAlslire
7 MR BORN: Thank you, Mr Chairman. 7 confirmed consistently and uniformly by a widage of
8 The Tribunal will recall our presentatimm Sunday. 8 evidence which you can rely on, which is ofdjec
9 That presentation demonstrated that we destyrneed 9 independent and coming at the same issuesdnamiety
10 to be here today. The ABC experts did noted their 10 of directions.
11 mandate, and as a result the experts' defiamtand 11 As you can see on the current slide, Weéegin
12 definition of the Abyei Area in the ABC repar 12 with the geography of the Abyei Area andBhaér
13 entitled to final and binding status, andspant to 13 region. We will spend some time addressimensific
14 Article 2(b) the consequences of that ararcle 14 evidence about the Bahr region. You wilkiec
15 That resolves the parties’ dispute bdfose 15 Professor Crawford touched briefly on thisijll refer
16 Tribunal and, as | say, makes it unimporfantis to 16 to the way he described the Bahr region spulgsgly,
17 be here today. 17 but | would emphasise now, at the outset,ytbia go
18 Only in the extraordinary unlikely cabettthe 18 back and look at the transcript as to howvibe to
19 Tribunal were to conclude that the expedsediceed 19 formulate and then reformulate and reforneudegain how
20 their mandate is there any need for it tamlghing 20 he describes the Bahr.
21 else beyond Article 2(b). In that event, anlty that 21 We will turn next to the historic evidenaf the
22 event, would the Tribunal be presented wighquestion 22 Ngok Dinka migration to the Bahr region. aroextent
23 under 2(c), with which we are all by thisrgaiell 23 it is oral tradition, but again has substdnti
24 familiar. 24 credibility because it's shared, it's agtgethe two
25 If the Tribunal does go on to considerdbestion 25 parties, save in some respects which | wdress.
Page 129 Page 131
16:40 1 under 2(c), then it should go on to defireeAbyei 16:44 1 We will then look to the pre-1905 Comihium
2 Area as set forth in the SPLM/A's written sigsions. 2 record, such as it is, and we will see, aBidy put
3 That area, briefly stated, encompasses thotgr 3 it well today, that it isn't much.
4 extending north from the current Kordofan/Beh&hazal 4 We will look at the post-1905 documentsiclr
5 boundary to latitude 10°35' north and eash fitoe 5 suffer from some of the same difficulties, tvatwill
6 current Darfur/Kordofan boundary to 29°32teas 6 spend considerable amounts of time with
7 Our submissions set out in detailed eviddrom 7 Professor Cunnison, who figured hardly airall
8 a wide variety of sources establishing thistdea, 8 Professor Crawford's discussion, save totsatyitt
9 this territory, was that of the nine Ngok Dank 9 puts one to sleep. We will suggest that ésdaot put
10 chiefdoms transferred to Kordofan in 1905s this 10 one to sleep but rather commands your atieas it
11 historic ancestral tribal territory of the dgpeople 11 commanded that of the ABC experts.
12 that comprises the Abyei Area. 12 Then we will discuss the Ngok Dinka witee
13 In the coming presentations we will revibe 13 testimony, as well as the community mappamprt. We
14 evidence -- the historical evidence, the remvhental 14 will be assisted in that by Dr Peter Pooleg wwill
15 evidence, the scientific evidence -- relevarthe 15 introduce to you shortly.
16 definition and delimitation of the Abyei Area 16 First there are two preliminary pointatthwould
17 Our approach -- and you can see a réstimiat we 17 like to touch on. Initially there's a questiwhich
18 will be looking at on the current slide -lwdiffer 18 I thought we had addressed in the mandatiesecf
19 from that of the Government. It will difffom that 19 the definition of the Abyei Area.
20 of the Government in that we will focus ord&wand we 20 You will recall that Professor Crawfopzbat
21 will focus on the Sudanese people. We wiliE on the 21 an hour, an hour and a half discussing i, an
22 Ngok Dinka and on the Messiriya. 22 I answered it in rebuttal. We then saw Mn@ucome
23 We will not confine ourselves, as the &awment has 23 back and address it, and Professor Crawfmitiatain.
24 done, to Mr Percival and Mr Huntley-Walsh and 24 I will therefore come back and addressanore the
25 Mr Wilkinson and their British friends, theiolonial 25 definition in Article 1.1.2 of the Abyei Paomol of the
Page 130 Page 132

35 (Pages 129 to 132)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 4 Tuesday, 21st April 2009
16:46 1 Abyei Area. | will attempt to do so, tigbuiin 16:49 1 complex issues of anthropological faatffour
2 a continuous way which puts together the lagguof the 2 separate disciplines. We should contrasttthte
3 Abyei Protocol and its purposes and its dugftiistory 3 Government, who submitted no experts on timses.
4 of the historical documents. One of the fi#als to 4 They submitted one cartographic expert.
5 the Government's case is to try to divorcedtend 5 Yet Professor Crawford tells you, baset@expert
6 have you look at snippets of the historicabre 6 evidence, and instead with the greatest peetso
7 without really appreciating what it means. 7 his assistants "two young lawyers", that tlCA
8 Second, Professor Crawford argued brigfsterday 8 experts' work was a scientific shambles.
9 that in the event -- as | say, the extraoriina 9 We will have a chance to see whetherdhifavas
10 unlikely event -- that you were to concludattthere 10 a scientific shambles when you look at thaildel
11 was an excess of mandate, you then becomeavd 11 expert evidence that we have put in in supgdhe
12 decision-maker. We. 12 ABC experts' scientific conclusions, andtthee that
13 Disagree. We think it's clear that yondt. We 13 we will spend on the scientific evidence.
14 have submitted in our written pleadings thake 14 First, to introduce briefly the expertiveisses.
15 event that there's an excess of mandatehwiy be 15 Professor John Anthony Allan who you Wwéhr from
16 set aside, segregated from other portiotiseofeport, 16 shortly, teaches and researches hydrologyetaied
17 the remainder of the experts' report remfamas and 17 environmental issues at King's College. &30 years
18 binding. Only that portion of the ABC exstreport 18 of research experience and is one of théngad
19 which is affected by an excess of mandate lie 19 authorities in the world on the field. Amaother
20 ignored. Other portions remain, consistetit general 20 things, he has been awarded the 2008 Stoukivalter
21 principles of law, final and binding. 21 Prize. He will address issues relating o th
22 Professor Crawford resisted that rather 22 environment, hydrology and soil of the Badgion.
23 straightforward proposition by saying that garties 23 Second, Professor Martin Daly, who yolll also
24 had, in Article 2(c) of the Arbitration Agmreent, 24 hear from, but tomorrow, is one of -- prolgahke
25 waived those principles by agreeing thafTitigunal 25 world's pre-eminent authority on the Angloyfigan
Page 133 Page 135
16:47 1 would decide, based on the submissiotizegbarties, 16:51 1 period in Sudanese history. The onlyrathen who
2 the issues under Article 2(c). 2 arrivals him in expertise is Dr Johnson, wtaswne of
3 Obviously the submissions of the partietude -- 3 the ABC experts. Professor Daly is the auttidthe
4 indeed the language is directed principallyaials -- 4 Empire of the Nile: the Anglo-Egyptian Condaimim and
5 but at a minimum it includes the parties' lega 5 Imperial Sudan: the Anglo-Egyptian Condominitogether
6 submissions. Our legal submissions of condade 6 with dozens of other publications.
7 as, the Tribunal would expect, principlesioélity 7 Third, you'll hear from Dr Peter Poolee'$done of
8 and res judicata. 8 the world's leading authorities on communigpping.
9 Therefore, insofar as an excess of mandate only 9 He's conducted dozens of studies in the fietdiiding
10 to affect one issue, it does not taint oftsgrects of 10 the first. He will address the community piag report
11 the experts' report. That only stands toroomsense; 11 that was prepared here, and can speak to the
12 it only makes sense. If the experts rendeted would 12 Government's complaints about it, the onass th
13 be a completely valid decision on a numbéssafes, 13 Mr Crawford held back and didn't discuss with.
14 the fact that they might have stepped owetfitie, 14 Finally Mr Richard Schofield, a distinglied
15 were one to think that, on some other issumiway 15 geographer and specialist on boundaries)lvalddress
16 taints the rest of their report. 16 some of the same issues that Mr MacDonald did
17 It is common ground, moving on now, thatfactual 17 I'd like to come back, though, to thedamental
18 and historical evidence in this case is etaeally 18 difference between how the SPLM/A has apjeethis
19 complex and difficult. Professor Crawfordlezit -- 19 case and how the Government has approached it
20 and | can quote from the transcript at p&gé [ 20 Look around the room. The people of Sutie
21 line [18] -- "a very complicated questiorfat”, 21 people of the Abyei Area, are very differeamn us.
22 a question of anthropological fact. Thatle;twe 22 They're different, but they have a complek @ch
23 don't disagree. 23 culture; two complex and rich cultures. Trey
24 As a consequence, though, we have satitthe 24 different from mine and Professor Crawforolg, that
25 SPLM/A has submitted -- expert testimonylaese 25 doesn't mean that we should ignore thengreith not
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16:52 1 talking about them in our submissionsnbiypresenting | 16:55 1 of, in the Netherlands here, 393 peoplesgeare
2 expert evidence or factual evidence about tleeroy 2 kilometre; 249 in the United Kingdom; and 18Thina.
3 falling asleep over discussions of them. Fhait the 3 The Abyei Area lies in southwestern Sudaithe
4 way to approach it. 4 border between the northern and southern pfiie
5 It's instead something to be treasuredsaudied, 5 country. It's described graphically in Arid.1.1 of
6 because in order to understand what thedgyriff the 6 the Abyei Protocol. It's a bridge betweenrtbgh and
7 nine Ngok Dinka chiefdoms was it's essential t 7 the south linking the people of Sudan. Onigef
8 understand where they lived, who they werd veimat 8 witnesses today referred to the Ngok and tasdifiya
9 they were like. 9 as brothers living together.
10 You can't read snippets of dry histordmtuments 10 When we come back and look at the lonatthat are
11 prepared by British administrators a cenagy -- who, 11 reported of the two people, the Messiriyael as the
12 as we will see, in Mr Bundy's words, haddeai about 12 Ngok, these observations, as well as therfial and
13 the Ngok Dinka or their territory -- unlessy 13 scientific evidence, will become important.
14 understand both the Messiriya and the Ngok®i 14 The same provision in 1.1.2 defines thgeA Area
15 That's the fundamental difference betwesmnthe 15 in terms | don't need to repeat.
16 Government has approached this part of the @ad how 16 Then finally, in answer to Professor Grad/s
17 we have: we have looked to the people, i e 17 repeated protest that the experts ignoredghts of
18 culture, how they lived. When you do thiag, évidence 18 the Messiriya, Article 1.1.3 addresses thigggs, and
19 comes alive and has a real meaning; nothaimaay, 19 addresses them specifically. It providesreswould
20 artificial meaning plucked out of context. 20 expect, that the Messiriya and other nompelaples,
21 We suggest that the work of the expeeswe've 21 the Messiriya being nomads, retain theiritichl
22 put together to look at both people's cuturéhe 22 rights to graze and move across the terribAbyei;
23 Messiriya's culture, which is different fraurs, and 23 the territory of Abyei, of course, as you telhfrom
24 the Ngok's culture -- is essential to beioig o 24 the definitions, being the territory of thgdk Dinka
25 understand the historical record. 25 into which the Messiriya came as brothertherbridge
Page 137 Page 139
16:54 1 Professor Crawford recognised thaetta@e complex 16:57 1 to live together.
2 issues. The ABC experts recognise that taegmplex 2 We'll come back to those observationseoak at
3 issues. One can go astray very easily. Tofitke 3 the evidence which the Government has notdiaié you
4 difference in the terminology regarding the 4 about.
5 Bahr el Arab. One can make grave and emisimas 5 As defined by the ABC experts, the Abye2#
6 historical and factual mistakes without thadji of 6 encompasses a territory of approximately 7s2d@re
7 expert evidence. That's why the ABC expedrevpicked 7 miles, or 18,500 square kilometres. Thatiginty 1%
8 for scientific expertise. That's why we hautin 8 of the Government of Sudan's total territaryd about
9 scientific experts to assist you. 9 three-quarters the size of Belgium. I'll cdmaek to
10 I'd suggest when you put that evidengetteer and 10 that reference in a bit.
11 look at this in the real world, the real wloof Sudan, 11 As a reality check, you'll recall Profas€rawford
12 the Ngok Dinka and the Messiriya, you wik seat the 12 saying that the number of Ngok Dinka in 18@& maybe
13 SPLM/A's claims, far from a scientific shapg)lmake 13 5,000, maybe 10,000, maybe 15,000; he was@tquite
14 logical, consistent and compelling sense. 14 what. The SPLM/A has submitted evidencecatitig that
15 I'd like to turn now to something the @mment 15 the population was 50,000, but let's take the
16 hasn't bothered to show us: Sudan. We ckraibSudan 16 Government's number of 15,000.
17 by putting the Abyei Area in context. 17 On the Government's case, those 15,008 Rinka
18 Sudan, needless to say, is vast andetpars 18 all supposedly lived in 2,700 square kilomesouth of
19 populated. It's 1 million square miles, fiflion 19 the River Kiir. That would be a populaticndity of
20 square kilometres. It's important to natet900 20 six people per square kilometre. On therdthad, if
21 Sudan had a population density of less tharperson 21 you look at the Abyei Area as defined byAlhgei
22 per square kilometre; Mr Mardon, one of tliew&nment's 22 experts, the ABC experts, you'd see a pdpuldensity
23 favourite authorities, tells us that. 23 of around one person per square kilometre.
24 In rural areas that's not much changeaiyto To 24 Those are rough reality check figuresdsithe
25 put that in context, it compares to poputatiensities 25 Government goes on about a scientific shanitle
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16:58 1 sometimes helpful to have our feet orgtioeind, the 17:02 1 variations of the Abyei Area, which arstidictive; it
2 ground in the Abyei Area, as to what their bens would 2 concerns the soil composition which is impuité
3 really mean. 3 concerns the vegetation, which relates tditsistwo
4 As claimed by the SPLM/A -- and we cantbézon 4 categories; it concerns cattle species amdani
5 the slide -- the Abyei Area is irregularly phd. It 5 husbandry practices, which may be foreigrstand
6 runs 220 kilometres or so along the northexmbary, 6 which may put some of us to sleep, but whieh a
7 has a western boundary extending south-scitfera 7 profoundly important in the context of thiseait
8 150 kilometres. 8 concerns agricultural crops, and it concemssimg.
9 That boundary then goes south to whereéts the 9 All those different aspects of the areé the
10 current Kordofan/Bahr el Ghazal boundaryatToundary 10 people fit together. Again, it is revealthgt the
11 then runs east for 80 kilometres, and therstu 11 Government has chosen not to address thisree at
12 northeast to run irregularly for around 1il6rketres, 12 all. Itis essentially uncontroverted.
13 part of the way turning into a straight liiEhen the 13 As we've seen, there are a number ofrmig@s in
14 eastern boundary runs 90 kilometres due nontheet 14 the Bahr region. They're shown on your curséde.
15 the place where we began. 15 These include the Kiir, the Ngol, the Nyamasawell
16 Now we turn to the land itself. To tlwth of the 16 as a countless thread or network of tribegariWe
17 Abyei Area is the goz. It's important; thev&rnment 17 heard Mr MacDonald acknowledge yesterday the
18 I don't think mentioned this word once, at did, no 18 complexities of these waterways, which auly tr
19 more. The goz, which figured quite signifitgin the 19 formidable and infinitely varying.
20 experts' report, is an arid sandy regioringrto 20 He confirmed that, "The traveller washledo get
21 desert when one goes further north. Itkeahorth 21 any view of the ground to trace the twisis @mns of
22 of the Abyei Area. 22 the rivers and the way that they were inteemt, and
23 To the south of the Abyei Area is the 23 we'll be able to see from satellite imagasg how
24 Kiir/Bahr el Arab and its various tributaiyers. 24 true that is. Itis, in his words, a spatjvetwvl
25 South of the Kiir, in Bahr el Ghazal and yisitates, 25 forming a huge drainage basin that flows teeiste
Page 141 Page 143
17:00 1 lie further river systems and vast swangsavariously | 17:03 1 White Nile.
2 called the sudd or the tooc. That river dedta been 2 Those rivers are fed by seasonal rairts tha
3 described as one of the world's largest swamps 3 characterise the Bahr region. There's aghgan,
4 To the west of the Abyei Area, as welinagarts 4 which Professor Crawford didn't talk to yowab
5 of the east, lie desert regions or mountains. 5 During the dry season, between December amdHyttis
6 Taking a step back, the Abyei Area is #-watered 6 area is hot and parched; "semi-desert”, invirels of
7 and very fertile irregular rectangle, roughly 7 one observer.
8 three-quarters the size of Belgium, lying tesw 8 In contrast, between April and Novemberrégion
9 largely arid desert zones to the north and amd 9 is marked by torrential rains. In the woréamother
10 a vast swamp to the south. 10 observer -- and this is recorded in our ssbioims --
11 As we will see, it was in this fertilectangle 11 there are "awesome crashing downpours" wirictiuce
12 that the Ngok Dinka developed their tradgion 12 widespread flooding. In turn, we will seattthat
13 lifestyle and had their ancestral homelante. will 13 flooding inevitably and naturally produces
14 see how that lifestyle, observed and recorded 14 an extraordinarily fertile soil.
15 consistently by objective scientific obsesyenatched 15 This slide shows the geography and soilgosition
16 that region precisely. That evidence we sutjgest 16 of the Bahr region. In the northwest, ladzbih
17 provides some of the most reliable informratia which 17 yellow, we can see the goz, which extendthsauhat
18 you, as the ABC experts, could base yoursasts. 18 part of the Abyei Area to around 10°10' noithe goz,
19 The record before the Tribunal contains 19 as | mentioned, is a sandy strip, generailtly with
20 a substantial body of environmental evideatmaut the 20 some, but relatively few, permanent NgoKessignts.
21 Abyei Area. You will recall that Professaa@ford 21 The Bahr, the region beneath the goznheg
22 mentioned this not once, although he wassobib 22 immediately beneath the goz, extends soath that
23 consign the experts' work to the dustbin ssentific 23 sandy region to the Ngol and on to the Kiil a little
24 shambles. 24 south.
25 This evidence concerns the climate andmsel 25 In the eastern parts of the Abyei regicand
Page 142 Page 144

38 (Pages 141 to 144)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 4 Tuesday, 21st April 2009
17:05 1 I mentioned there was one area on whictisagreed at | 17:08 1 MENAS report. MENAS explains that the Bigh
2 least to a small extent with the ABC experis the 2 characterised by fertile black clay soil, white soil
3 eastern region of the Abyei Area, the Bahereas 3 in the Muglad region is reddish clay, interspd with
4 somewhat further north, up to around or atléac35' 4 sand ridges.
5 north, before the land begins to turn alkaéind arid. 5 Professor Allan has addressed this issthei
6 The Bahr continues east to Lake Keilak, wiyich can 6 MENAS report and he will present his findimgsv to the
7 see on the current slide. 7 Tribunal. It's one things for me as counsehake
8 Importantly -- and again not mentionedhsy 8 submissions about scientific evidence; ibimeathing
9 Government -- there are extraordinary diffessn 9 else to hear it from an expert. In particular
10 between the soil in the Bahr region, soutthefgoz, 10 Professor Allan will explain the complexititbe Bahr
11 and the soil of the goz itself and goingHartnorth 11 river system and its seasonal changes.
12 in Muglad. 12 Professor Allan, if you could take theofi
13 The Bahr region is characterised by elbfertile 13 (5.09 pm)
14 cracking clay, which results from the seakfioading 14 PROFESSOR JOHN ANTHONY ALLAN (called)
15 that | mentioned. In contrast, in the god ktuglad, 15 THE CHAIRMAN: Professor Allan, the Tribunal weloes you
16 further to the north, there's a differentkat soil; 16 and invites you to read the affirmation.
17 a reddish sandy soil intersected by sandyesdvith 17 THE WITNESS: | solemnly declare upon my honod a
18 a name -- Cunnison gave it the name -- Bagggueating 18 conscience that my statement will be in atzoce
19 pattern. 19 with my sincere belief.
20 There is in the record before you a vheafit 20 Presentation by PROFESSOR ALLAN
21 uncontroverted scientific and environmenvadence 21 THE WITNESS: Mr President and distinguished mersiof
22 that establishes the vital differences betvike solil, 22 the Tribunal, and other experts who knowt atmut
23 in the way that | have just described, indbeth of 23 Abyei in the room today, in addition to theperience
24 the Bahr and in the north of the goz andh&rbn in 24 on the screen, | have expertise in usindlisate
25 Muglad. 25 imagery. My experience to a great extentpgtements
Page 145 Page 147
17:06 1 Lloyd described it in 1907 as: 17:09 1 that of Mr MacDonald.
2 "In the north the soil is reddish santkrispersed 2 Conventional surveying and cartographyesand
3 with tracts of sand and clay mixed ... thisdgally 3 have served the interests of the powerful. It
4 increases further south until the red sarapgiears 4 especially served the interests of the col@uevers.
5 and black soil commences. South of latitu@R8Q’ 5 Colonial cartographers, usually military peophapped
6 black soil predominates.” 6 fixed strategic assets such as roads, railvpeyger
7 | would remind you again of Professor Grad/s 7 lines, canals and settlements.
8 protestations about how there's no evidenseif 8 The natural resources, in the white sphetseen
9 latitudes in the record. We'll come backudHer 9 those lines and dots, were the resources @hidcal
10 evidence. 10 people depended for their livelihood. Sd'shahat
11 Likewise, Gleichen wrote in 1905 of ahrblack 11 we're going to be talking about in these fieements.
12 clay loam" in the Bahr, and observed thatit very 12 They weren't recorded by conventional casplgers, at
13 suitable for cultivation. 13 least in the early period of cartography akadhich
14 Professor Cunnison, who we are goingémd a lot 14 we've heard a great deal.
15 of time with -- we can agree with Professmav@ord at 15 We're going to cover these topics, logkihthe
16 least on his importance -- described the Bahth of 16 climate, hydrology and soils of the area, landyoing
17 the goz as having: 17 to do it by looking at satellite imagery.
18 "... dark, deeply cracking clays and nuuus 18 We're going to look at the dry seasat,flrecause
19 winding water courses all connected eventtalthe 19 the dry season helps us identify the sdilera
20 Bahr el Arab, a tributary at the White Nilealso 20 better, as well as showing the position efrthers.
21 contains two almost permanent lakes, Keildiich lies 21 We shall also look at two sections of thegento show
22 slightly southeast from Muglad, and Abey&rdhe 22 more detail. | wish we had more time to dwenbut
23 southeast corner of the country.” 23 we'll just do it with these two.
24 These conclusions are elaborated inxhere 24 Before moving on, you can see the galaemorth.
25 evidence of Professor Allan, which is coredim the 25 That little projection of the goz is the gtjon of
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17211 1 the goz which covers the area to the migtth across | 17:14 1 year out there. When the rains comergtins fill the

2 Sudan. It's a huge track, 200 or more kiloasatvide. 2 crack, and then the crack is closed througlsitelling

3 So this little projection of the goz into thbyei Area 3 of the clay. But the important thing is thatlike

4 is just part of that massive tract, whichfisaurse 4 the sandy goz, where the water goes dowrnyaler

5 where the Messiriya have their lives and iinads. 5 stays at the surface, where it evaporates.

6 The contrast between the two, that sarely and 6 So the loss of this water in this Bahaaes well

7 the dark area, is very clear on this dry seasage. 7 as in all the cracking clay areas of the Sudan

8 If we could have the first extracts, you cee m that 8 a whole, as well as in the swamps of the siticid,

9 case that the Kiir River, which is below Ahyaaid the 9 normal to lose a huge amount of water duiigygeriod
10 tributary on which Abyei lies, you can seat th not 10 in that time. But at the same time, bec#husg do not
11 so clearly on there, but you can see it lgleesrthe 11 allow water to infiltrate, you get the la@eas of
12 screens here. 12 floods, and the ragaba and the khor allfillp with
13 You can see that the tributary is a nbigber 13 water for many months of the year.

14 river than the Kiir. So what I'm trying tocsv is the 14 Finally I would like to just look at tivegetation.
15 complexity of the drainage, and the fact yloat can 15 As a geographer, as part of my professioqarence,
16 show that the Kiir, which is the stream gaifigto the 16 geographers learn that environmental detésmidoesn't
17 west, or coming from the west, in this seagwndry 17 work. You can't say, "Well, that particulieact of
18 season, is a discontinuous river; | hopel#ar on 18 land will lead to that particular livelihoodecause
19 your screens; and that the tributary is amfuigger 19 you can't; people have choices, they catyaidsi
20 stream. 20 different things with land. So I'm not 4t al
21 So the advantage of satellite imagdsaisyou can 21 suggesting that the Bahr region determingthany, or
22 show these dynamics. 22 the goz region determines anything.
23 The next area is an important area, Isectuis is 23 All I'm saying is that these areas aoth lof
24 the area where the travellers crossed trgaZakgain, 24 them, susceptible to useful livestock reari@me can
25 especially on the screens at the front laewd] trust 25 see -- and this is not relevant, | know +the goz
Page 149 Page 151

17:13 1 0N your screens, you can see very clézatythis 17:16 1 region, you could easily see now, if | Wwagive you

2 river is quite clear and evident. If we wirdook at 2 more detail, that there's a vast amount divetion
3 the pixels we could easily measure the widlih o 3 taking place in the goz region; mainly becafsaore
4 which is 30-100 metres. Further to the wafstpurse, 4 modern technology, but it was possible toiatie even
5 it becomes much bigger. 5 in the goz region.

6 So those are the dry season images, \ihioh 6 We've heard something about the clay beiisg
7 helped us show the complexity of the drainage. 7 fertile. They are certainly potentially mdegtile in
8 The wet season images are rather evesr bett 8 the goz. These areas are in fact ideal for let's
9 showing the complexity of the [drainage]. 'S &iave 9 say people have adapted extremely well to the
10 the two extracts again. Here you can sdentbiae got 10 agro-pastoral grazing activity.

11 a very dark area to the west of Abyei in flrat 11 So, looking just here finally at the dgason
12 extract. The second extract, which one isting to 12 image, we can see that there's very littigtagion.
13 show you the complexity of the streams, yanusee how 13 There's a certain amount in the Bahr regiery; little
14 very complex those streams are. 14 in the goz. Then if we look at the wet seagm can
15 Turning to the soils, the next image dlfference 15 see how -- the previous speaker has mentibeegins,
16 between the -- we've already heard a litiiasoils, 16 and how they come, and you can see how thatte
17 and | would just like to add some other desaid that 17 rains, the area both of the goz, but espegdis
18 is that the sandy soils of the goz are istarg 18 Bahr, is very much covered with vegetation.
19 because sandy soils, when rain falls on tiieenyater 19 So, finally, thank you for your patience,
20 does in fact infiltrate very easily, and gdesn 20 Mr President and members of the Tribunakould just
21 beneath, and there will be groundwater seuretween 21 like to conclude by putting up these thre@tso The
22 the goz; and it almost certainly feeds theheon 22 water courses of the Bahr region form a cempktwork
23 streams of the Bahr. 23 of interwoven channels, and we've shown yimauahics of
24 The cracking clay soils are characterigedracks, 24 those, and the interruption of the channetyg v
25 which are quite wide in the dry season, iatttme of 25 graphically.
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17:18 1 The Bahr region is more fertile thaa goz; it's 17:21 1 Q. Could you point me to any contemporarydeent from the

2 well watered, at least in the wet season. Bdie 2 1902, 1903, 1904, 1905 period where Condominiu

3 region is hospitable to and consistent wiéh th 3 officials state that there is no provincialibdary

4 agro-pastoral lifestyle, and it does extendomdy in 4 between the two provinces?

5 the area between the two major rivers thateneeen 5 A. Icannot.

6 talking about, but also in the area to thétmand the 6 Q. Were you responsible primarily for the last pathe

7 east. 7 report dealing with the vegetation, climatithose

8 Thank you very much. 8 factors?

9 THE CHAIRMAN: | thank you very much, Professor. 9 A. That'sright.

10 | turn to the Government. 10 Q. Could you point me to any contemporary doeurasund
11 (5.18 pm) 11 the time of the transfer in 1905 -- whettierli9os,

12 Cross-examination by MR BUNDY 12 1904, 1905 or 1906, any time around thenghich shows
13 Q. Thank you, Mr President. Professor Allamadw that 13 that Condominium officials were considering
14 we know each other very well, but for theord¢ I'm 14 environmental evidence such as soils, clipsatienal
15 Rodman Bundy, counsel for the Governmenuof8. It's 15 husbandry in connection with the transfer?

16 nice to see you. 16 A. | cannot, and of course you understand wayith
17 Do you have the MENAS report in fronyofi? 17 because at that time people were not lockirigose
18 A. Yes. 18 sort of issues. It doesn't mean that thelpagho
19 Q. Could you turn to the very last page, pagpkse. 19 were living and making their livelihoods hose areas
20 A. Yes. 20 were not deeply aware of the differences éetvihe
21 Q. Amlright there that it says: 21 different sorts of soil and the ability toss areas
22 "We confirm ['we' meaning Richard Schiofiend 22 and cross streams and all the other envirotahissues
23 yourself] that the facts stated in this répod the 23 which are important to people making theellhoods.
24 opinions expressed present our true and eaenpl 24 Q. Yes, | have no doubt that the people toakactount
25 professional opinion." 25 these factors in their day-to-day life, byteuestion
Page 153 Page 155

17:19 1 That "we" is referring to the two @iu? 17:22 1 was: is there any evidence that Governoféiotals

2 A Yes. 2 took into account these factors when theyceffged

3 Q. Did you assist in preparing the entire report? 3 the transfer in 1905?

4 A Didl..? 4 A. Of course I'll answer "no", but | leave théblinal to

5 Q. You were involved in the entire report's prapian? 5 deduce what they will from that answer becalse

6 A. What do you mean by "entire"? From the beigigof 6 direction you're taking the questions seenmedo

7 a certain month, or -- 7 give no consideration to what was happenirily thie

8 Q. No, from page 1 to page 42; the report. Wete 8 people on the ground.

9 responsible for only part of this report, @njly 9 Q. The SPLM/A in its counter-memorial, and | wéfer to
10 responsible for all of it? 10 paragraph 1580, which | don't expect youstzehin
11 A. | am responsible for part of it. 11 front of you, the SPLM/A there, in speakiridte
12 Q. Butyou confirm all of it in this statemeddt you not? 12 transfer, says:

13 A. Yes. 13 "The more direct, less speculative alidbie

14 Q. Can lask you about other aspects of thetrépn? 14 approach is simply to look at what the Conithium

15 A. Yes. 15 administrators said that they transferreidrdofan in

16 Q. Could I ask you to turn to page 1 of the repo 16 1905, which was the Ngok Dinka and theiritigny."

17 "Summary of Conclusions”. Could you look &nd 17 So there the SPLM says: just look at vzt

18 paragraph 3(a). 18 Government administrators of the time sagy there

19 A. Thisis on page -- 19 transferring.

20 Q. Page 1, paragraph 3 -- actually I'm goirlgd& at 20 Am [ right that as far as you are awtre,

21 paragraph 2, if | may. Could you read paxplgr2 under 21 Government officials or administrators nesesd

22 "Summary of Conclusions", please. 22 anything about the environmental factors yoatve

23 A. "Our primary conclusion is that in 1905 therésted no 23 discussed in connection with the transfer?

24 provincial boundary between Bahr el Ghazdlkordofan 24 A. | agree with that. Yes, | agree.

25 provinces." 25 MR BUNDY: Thank you very much, | have no further
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1724 1 questions, Mr President. Thank you, ReaieAllan. 17:27 1 The same two researchers observeththaigok and
2 THE CHAIRMAN: [ thank you very much. Are thereya 2 other Dinka agricultural land is "for the mpsit
3 questions from the part of the Tribunal? No. 3 clean and well cultivated”, showing "a higlyde of
4 | thank you very much, Professor. 4 skill on the part of the cultivators”.
5 MR BORN: And I thank you as well, Professor Allan 5 The same researchers and others haveredgthat
6 (5.25pm) 6 the Ngok in the Abyei region cultivate on srsahle
7 Submissions by MR BORN (continued) 7 farms based on the Ngok's household and &illag
8 MR BORN: The reason that the soil, the rivers iyed 8 structure, which we're going to look at.
9 seasonal changes in the Bahr region are imnast 9 The arable land is found "immediately acbthe
10 that the Ngok Dinka's lifestyle and agricrdtu 10 house in small gardens, together with lafigtts
11 practices are precisely adapted to that emwient of 11 a kilometre or so away". The result is corafpeely
12 the Babhr. 12 extensive cultivation during the wet seasorone
13 At the same time the Bahr region, the arkich is 13 report's words:
14 described by both Professor Cunnison andBsof Allan 14 "The total extent of permanent cultivatinay
15 as beneath the goz, is overtly hostile tdvibssiriya 15 easily, in the case of larger villages, arhéoimany
16 life, save for a short period of time durthg dry 16 hundreds of acres."
17 season. Again, that is essentially unchadldn 17 Of course, in smaller villages, which whes case
18 uncontroverted evidence in the record andibvernment 18 with many Ngok villages, it would be muchsles
19 has not addressed it in the slightest, imetuoh its 19 extensive.
20 cross-examination just now of Professor Allan 20 The Ngok's particular crops and agricaltu
21 The evidence shows that the Ngok aredesnwith 21 practices reflect the peculiar, the distirecti
22 the cultivation of sorghum (dura) playingeaital role 22 characteristics, the geography and the dirobthe
23 in their lifestyle. The cultivation takesipé in and 23 Bahr. The Ngok's staple crop, sorghum oa,darin
24 near Ngok villages during the wet seasorgrbethe 24 fact ideally suited to the landscape, thk t@
25 ground parches through the heat that Prafédlem has 25 climate of the Bahr.
Page 157 Page 159
1725 1 explained in December and January. 17:28 1 Stubbs and Morrison again emphaskesktfactors,
2 Cunnison described this when he explaimed 2 and in particular the lengthy and torrentehy
3 response to a proposal from the Governmenttiba 3 season in the Bahr. They conclude:
4 Messiriya be placed into the Bahr that thisilo 4 "It is impossible to begin to cultivate thoil
5 intrude on the Ngok Dinka's traditional agftical 5 before the rains begin and the crop must &dyréor
6 territories. In his words -- and you can thégon 6 harvest before the flood reaches its height.”
7 the slide, we will come back to it subsequentl 7 That means that any crop [to] be growrhéir
8 "The Bahr is the traditional land of thimlka, who 8 words:
9 return there and cultivate during the rains." 9 "... must be something that reaches itsiritya
10 "Cultivating during the rains"; that'sevhthey are 10 quickly and whose whole growing season ismare than
11 cultivating in the Babhr. 11 three months."
12 A 1978 report by the Sudanese Ministry of 12 Stubbs and Morrison, studying this topiqlained
13 Agriculture confirmed the same thing aboettlyok 13 that sorghum is ideally adapted to this emvitent
14 agriculture. It observed that: 14 because it is quick-maturing and capablesifg
15 "The Ngok Dinka live in this area the yeaund; 15 harvested 80-90 days after it is sown.
16 Homr during the dry season." 16 The Ngok Dinka's sorghum is also weltesiito the
17 The same author concluded: 17 Bahr because it has resistance. Beswickobite
18 "Ngok Dinka are more the settlers congbémeother 18 Government's favourite authors makes ex#uilypoint
19 tribes." 19 and says earlier inhabitants in the regtes Lual,
20 This was a report, again, by the Goventme 20 had to leave because they didn't cultivatgrson.
21 Two well-known agricultural research&@tbbs and 21 The MENAS report, which we heard Profeggdtan
22 Morrison, studied this. They wrote an aetichlled 22 briefly summarise, draws conclusions abast th
23 "Land and Agriculture of the Western Dink&hat 23 "The physical characteristics of the Balgion and
24 article explained that the Dinka is "known as 24 probably some southern areas within the gazh as
25 a cultivator". You can see that on the slide 25 around Tebeldiya, are well suited to the NDoka's
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17:29 1 agricultural-pastoral lifestyle. The Badgion 17:32 1 tooc land", in the Bahr.
2 itself, characterised by thick forest buslyetation 2 Cunnison also described the very limitgdcalture
3 and crops, is an abundant resource and wieddyc 3 that the Messiriya engaged in, limited to etifarming
4 support and promote a permanently settled aamitynwith 4 near Muglad. He said:
5 an agro-pastoral lifestyle and culture suclvas 5 "Bulrush millet, which is grown almosttte
6 understand the Ngoks to be." 6 exclusion of other crops, does best on sarmutiie
7 In contrast to the Ngok, the Messiriya are 7 Homr use the sand ridges in the Muglad far teason.
8 principally nomadic herders. You will recall 8 Other areas used are parts of the goz anchBsdanear
9 Article 1.1.3 of the Abyei Protocol. They leavo 9 Muglad [that's to the north of Muglad]. While
10 permanent homes or villages and virtually no 10 staple food is bulrush millet, few familiagdtivate
11 agricultural interest. That is not somettimbe 11 enough of this to last the whole year long."
12 devalued or, as Professor Crawford suggese held 12 We will see in the subsequent evidenaettiey
13 against them; it is a noble and proud liflesty is 13 trade with the Ngok villages that they caraprrin the
14 just a different one. 14 dry seasons to get other kinds of food.
15 Cunnison, again the Government's ownesgn 15 This environmental and cultural evideisce
16 remarks that: 16 objective, it's consistent and it's uncorerted. It
17 "Nomadism is the only way of life to whithe 17 demonstrates that the soil of the Bahr wdiefélack
18 Misseriya are attuned, and they are mastérs o 18 clay to which the Ngok's agricultural lifdstand
19 He observed that they are a nomadic witleno 19 crops were perfectly adapted. In partictiiarNgok
20 permanent homes. 20 grew a staple crow, dura or sorghum, thabniyt
21 The Messiriya, also in part because thene 21 survived but flourished in the particulard drankly
22 nomads, disdained agricultural labour. Baseliving 22 particularly harsh, seasonal climate in thbrB
23 with the Messiriya, as Professor Crawford galu, for 23 In contrast, the soil in the north, ia toz and
24 two years, he wrote: 24 in Muglad, was airy and sandy. It was iitet for
25 "Homr share with many other cattle pediplg not 25 agriculture. That was precisely fine for Messiriya
Page 161 Page 163
17:30 1 the Ngok] a dislike of manual labour aadipularly of 17:33 1 because they didn't like to farm; theyenesmads and
2 cultivation.” 2 they had cattle. The only kind of agriculttivat
3 He explained that: 3 could be sustained in the north, in the aféduylad
4 "Cultivation of any kind requires pericatsfields 4 and Babanusa, was millet, which grew on sand which
5 at sowing and harvest, and these long pefioolse 5 didn't grow in the south in the Bahr.
6 place are inconsistent with the needs of tissddiya 6 That is not an isolated piece of eviderids;
7 cattle." 7 instead a part of a consistent pattern.
8 Moreover, just as the soil and climatindions 8 If we look at the cattle of the two pegpidich
9 of the Bahr were ideal for Ngok agricultuies t 9 were extraordinarily close to both peopleartse the
10 conditions further north in Muglad were ilited for 10 same thing applies: the Ngok cattle were iphifg
11 agriculture, and we heard Professor Allameskithat 11 different and well suited to the Bahr tham Kfessiriya
12 briefly. Cunnison says this very concissgying: 12 cattle, which were suited to the areas todreh.
13 "The nature of the Misseriya's land ftfalours 13 At the same time Ngok cattle-rearing extling
14 cattle rather than grain.” 14 practices were precisely adapted to the dareg®ns
15 What little farming the Messiriya undettavas 15 of the Bahr, while the Messiriya's cattle Andbandry
16 circumscribed in geographic scope, occuiinrguglad, 16 practices were adapted to the dryer regiohuglad
17 referred to at the time -- and still -- as kessiriya 17 and Babanusa and to their seasonal nomadli tAt
18 headquarters. It focused on crops that earletely 18 the same time the Messiriya's cattle werg ver
19 unsuited to the Bahr. 19 ill-adapted and could not survive in the Bahr
20 Stubbs and Morrison, scientists who stlithis, 20 It is undisputed that there are signifigahysical
21 concluded: 21 differences between the Ngok and the Messaitle;
22 "Messiriya cultivation was limited to feil rather 22 this is referred to by the witnesses and\BE
23 than sorghum." 23 experts.
24 In turn, they explain that millet requirea light, 24 Ngok cattle are short-legged, they hasmall hump
25 sandy soil, found in the Muglad country larerin the 25 and they don't move well in sandy or deserain.
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17:35 1 Instead they are very well adapted to dangpshy 17:37 1 environment and the climate of their retipe regions.
2 terrain, of the Bahr that Professor Allan juas 2 Here the evidence shows that both the Mesasiti the
3 described. They are also immune to manyeof th 3 Ngok migrate south with their cattle during try
4 waterborne diseases and insects that natéredjyent 4 season in search of more water and bettaurgéetd.
5 the Bahr region in the south. 5 Thus during the die season the Messirigaat south
6 Conversely, the Messiriya's cattle weré suéted 6 from the Babanusa region above Muglad, whsaforth of
7 to the drier lands around Muglad and to the 7 the goz, into the Bahr; at the same time thekiNnoved
8 circumstances of the Messiriya's lifestyléne T 8 south from their permanent villages throughbetBahr
9 Messiriya's cattle were long-legged zebu Veithe 9 to congregate around the principal waterwéyiseo
10 humps, smaller than a camel but still procednand 10 region, which Professor Allan showed youten t
11 well adapted to their long desert treks. 11 satellite photography.
12 Professor Cunnison reported that foMhssiriya: 12 The Government has changed its posiély f
13 "A good bull is one which is a good wal&ad then 13 fundamentally on this point, and it is alfair
14 a good carrier. A good cow is one which g®ad 14 fundamental point. The Government's memol&ned,
15 walker and then a good milker and calver." 15 you will recall:
16 In Cunnison's words, the Messiriya chugte 16 "In the wet season ... the Ngok wentfstuthe
17 based on an unproductive quality demandetidopomadic 17 River Lol, not north."
18 existence. 18 That is wrong, and it fundamentally reots the
19 Similarly -- and this is important -- Bestt, John 19 locations of the tribe. If you look at thetbrical
20 and Hewison, in another scientific study,atoded: 20 evidence here -- and I'll go through it viergfly --
21 "Neither type of cattle thrives in théets 21 from Professor Cunnison and others, it'stgxtee
22 environment. In fact, a large proportioricdb cattle 22 other way around. In the dry season thettilves both
23 will die if maintained in the south duringethains." 23 go south.
24 To the same effect, citing the Messisiyain 24 This has a fundamentally important efechow you
25 reports based on two years living with th€emnison 25 view the historical documents and how yowwighere the
Page 165 Page 167
17:36 1 said that the Dinka cattle can "withstemdl better 17:38 1 tribes were in relation to each othehattimes that
2 than Misseriya cattle", which "do not have fiuglity 2 they were observed.
3 for moving in mud that Dinka cattle possess". 3 In his book Baggara Arabs, Professor Gomi
4 The scientific experts reached the samelasion. 4 explained:
5 They observed that Ngok cattle were betteptadao 5 "The southern part of the country, therBahthe
6 the wet conditions in the Bahr than the Méssir They 6 area in which the Homr spend the latter hatlhe dry
7 said: 7 season. lItis characterised [and we savbdfiare] by
8 "The Homr and Ngok have occupied thederaifit 8 dark, deeply cracking clay and numerous wigidin
9 environments for long enough to be reflectetheir 9 watercourses, all connected eventually to the
10 different breeds of cattle." 10 Bahr el Arab. Much of the Bahr has permabenka
11 The environmental evidence argues agamst 11 settlements ['Much of the Bahr has permaberka
12 historical or long-term Homr occupation af tiver 12 settlements’], although during most of theetthat the
13 system. Again, this was the scientific etqevho 13 Homr occupy it, the Dinka are with their Eatfouth of
14 looked at this relying on all the other stifendata 14 the Bahr el Arab."
15 in the record which I've referred to. 15 Cunnison's witness statement made assipint:
16 The Government's own witnesses makeptiig. 16 "During the wet season the Homr livedettled
17 Zakaria Atem's witness statement says tledVigsssiriya 17 camps to the north in Babanusa. As theelgan came
18 cattle leave the Bahr region when the ragugr 18 the Messiriya moved first briefly to the Mad| where
19 saying: 19 the cattle grazed on the remains of the tiillevest,
20 "The reason for this is that the Missedgttle 20 then they moved south through the extensindysgoz to
21 are sensitive to the flies." 21 the area called the Bahr."
22 It's a reference to the fact that theKN\zaitle 22 Which we have just looked at with Profegdlan
23 are disease-resistant and the Messiriyadire n 23 and which | have just described, beginnisg $outh of
24 The seasonal grazing and cattle-herdatigmms of 24 the goz.
25 both the Ngok and the Messiriya are adajptéioket 25 Historical descriptions are identicabrifer
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17:40 1 District Commissioner Davies, writing inet1920s, 17142 1 of tribes, and they constructed substapgsmanent
2 explained: 2 homes that enabled them to weather, to suthive
3 "When the Homr went south to the Kiir/BehArab 3 torrential rains in the wet season. The dhiarsstic
4 in the dry season the Dinka withdrew stilttier south 4 arrangements of Ngok Dinka homes were foethebe
5 into Bahr el Ghazal province. But when thiegs@ame 5 two or three houses, called "tukuls”, clustere
6 and the Arabs took their cattle north of treaa 6 together, with the agricultural fields spréstiveen
7 El Muglad, the Dinka, whose small breed ofiedtad 7 and around them, and some difference betweehdmes.
8 acquired immunity to fly-borne diseases, mawe@nd 8 One source described:
9 occupied the river region.” 9 "Dinka settlements are spread out oversa v
10 Again, a reference to this historic patteacked 10 territory ... There are usually several miilesveen
11 up by the environmental evidence of whersemeople 11 clusters of huts and cattle byers in settfeser
12 could live as an environmental factor. 12 villages, each accommodating only a few fiailvhose
13 Again, there's no question but that dssenal 13 homesteads are all well separated.”
14 pattern was going south in the dry seasdrolly 14 Another source explained:
15 tribes, and that is fundamentally important. 15 "Ngok Dinka villages are kept exceedingban,
16 The witness testimony is the same iflpoi at it, 16 there's plenty of space, and the huts arermeowded,
17 I would refer you to Herika Humeda Khamis at 17 but built in groups of twos and threes, egrclup
18 paragraph 7 -- the reference will be in nyesl and my 18 surrounded by its own plot of cultivation.”
19 script -- as well as Zakaria Atem at paragse2b-26. 19 Professor Crawford referred to otherohical
20 They explain the same thing. 20 reports of these clusters of two or threeshsptwo or
21 The evidence also shows that both theékdgd the 21 three tukuls, and suggested that meant tenen't
22 Messiriya cattle were ideally adopted torthei 22 many people. On the contrary, what it suggeghat
23 respective environments in the Bahr and thglatl and 23 the people that were there were very widalpetsed in
24 to the seasonal variations of those areas. 24 small settlements. That was the charagterist
25 Importantly, the Messiriya cattle cout only not 25 Ngok Dinka lifestyle. As we look at the bistal
Page 169 Page 171
17:41 1 flourish in the Bahr during the eight avenmonths of 17:44 1 reports, it is very important to keep that
2 the wet season; they would die. They coutdsoovive 2 characteristic in mind.
3 the flies and the mosquitoes and the otheciss 3 In contrast to the Ngok, who built thedeuts and
4 Whereas the Ngok cattle would survive: theyldo 4 had these permanent villages, the Messeriya we
5 survive in the mud, and they were resistatti¢o 5 nomadic, as we've seen. They lived in temd,they
6 diseases. 6 didn't live in them permanently; they carribdm
7 When you look at the Ngok cattle-keepiracfices, 7 around with themselves. In Cunnison's words:
8 the way that they dealt with how they handlresir 8 "The tribesmen are continually on the maweé do
9 cattle, it is precisely the same. The Ngahkstaucted 9 not have permanent houses anywhere, andsarhe
10 substantial cattle byres, which are calledK$" or 10 obliged to carry all their household possessabout
11 "dugdugs", where their herds would be shedteiuring 11 with them. All the baggage, and nearly &the
12 the rainy season. 12 people of the household, are transported fiiaice to
13 Professor Crawford noted today that aldgds 13 place on bulls."
14 a Ngok cattle camp or corral; that's at §88¢ 14 Again, the cultures of the Ngok and thesBiriya
15 line [2] of the transcript. These were lagg@metimes 15 were precisely adapted to their respectivee@mments,
16 two-storey structures. Sometimes they wailédn 16 with the permanent Ngok homes enabling tteesutvive
17 stilts. The idea was that they would protieetcattle 17 the torrential rains of the Bahr, and theaes of
18 in the wet season. 18 the Bahr, while the Messiriya instead movedmin
19 The Messiriya did not build similar stuwes; and 19 their tents to the dry, arid region of the gad
20 they couldn't because their nomadic lifeskgpt them 20 beyond, in Muglad and Babanusa, where itjusidine
21 from staying in one place long enough tocbsdmething 21 to have tents because, as we saw, it dain't They
22 like that. In any event, their cattle cotildarvive 22 did so because their tents would not haveepied them
23 in the Bahr during the wet season. 23 in the Bahr the way that the Ngok's tukutsexted
24 The same point applies to Ngok and Migssir 24 them.
25 dwellings. The Ngok were known as the mdstdders 25 In sum, when you put all this environna¢et/idence
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17145 1 together -- and | realise to some extangy be 17:47 1 such length is basically uncontrovertids
2 tedious; it's not the most familiar, accessgaurce 2 different from what we international lawyers ased
3 to international lawyers, but it is scientificidence 3 to, but it is scientific evidence objectivecorded
4 which the ABC experts looked at, which Profegslan 4 by multiple people at different times in stifin
5 looked at, which Stubbs and Morrison lookeavliich 5 works. It deserves our respect, as did th€ ABperts.
6 all the other authorities in the record have 6 It paints a picture of the Ngok in the Bahrpughout
7 described -- it portrays a Ngok Dinka lifestylanging 7 the Bahr. It paints a picture of the Messirigorth
8 from cattle, to the way they construct theiuses, to 8 in their headquarters in Muglad, coming saoiib the
9 their cattle byers, to the types of crops timesd, the 9 Bahr to mingle with the Ngok during the drasen.
10 way they grow them, that fits precisely vitib Bahr, 10 That makes perfect sense and it is objegtiesiorded.
11 whereas the Messiriya's lifestyle cannotisarin the 11 With that background, which hasn't bedaressed at
12 Bahr for eight or nine months -- the raingsam -- of 12 all by the Government, I'd like to move onthe
13 the year. They can come there, and must toene to 13 migration evidence. Because it is esseytgiteed in
14 some extent, in the dry season; they're nemBdt 14 most part, I'm not going to spend much timé.o
15 they can't live there in the wet seasoiis itistead 15 The sources regarding the migration des¢he
16 where the Ngok Dinka live. 16 Ngok as arriving in two directions, in twgaeate
17 The Government no doubt will say, "Olst joecause 17 migrations: the Alei and the Achak chiefdamigrated
18 the Ngok could live in the Bahr doesn't miey did 18 from the north and the regions around Mugdad, then
19 live in the Bahr". In fact, as we'll seattls 19 ended up around Turda and Nyama; the othek Bgnka
20 contradicted by what Professor Cunnison stys, 20 chiefdoms arrived from the east, settlingiacothe
21 contradicted by the witness evidence, argd-itmore 21 Ngol.
22 importantly, in a sense -- contradicted byecmn sense. 22 The sources that describe this are wnitiell
23 The Government's case essentially istigaBahr 23 before the current dispute arose, and theyige
24 was empty, save for when the Messiriya cdmaetin the 24 a consistent description of Ngok occupatiothe
25 dry season. Here you have a fertile, wetkvesl wedge 25 entire Bahr region; while less extensive Ntgssoral
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17:46 1 of land in between desert on the nortbeden the 17:49 1 tradition corroborates that. That evidemat least up
2 west, drier area and mountains on the eadtswamp on 2 to a certain point in the 19th century, igddy
3 the south; a beautiful area of real estattlee 3 undisputed.
4 precisely suited to the Ngok Dinka's lifestylet is 4 The Government, as we've seen, origirsaligl that:
5 supposedly empty. That makes no sense. 5 "Prior to 1905 the western Dinkas, inahgdihe
6 It also contradicts everything we knowwthibe 6 Ngok Dinka, were located to the south of Balt#krab."
7 Messiriya and the Ngok being brothers, andehAByea 7 They also claimed that the Ngok territaas
8 being a bridge between the two people. Hawitdae 8 always:
9 a bridge if it's empty and the Ngok don't likere? 9 "... squarely south of the Bahr el Arall anthe
10 If the Ngok congregate about the Balirab during 10 province of Bahr el Ghazal."
11 the dry season, where do they come from?% iitigrate 11 The Government now says: when it saidehbings
12 south in the dry season. They migrate siooth 12 it really meant on the Bahr el Arab, or nartid south
13 somewhere to the Bahr el Arab. Where theyate south 13 of the Bahr el Arab; | have some difficultitiwthat
14 from is from the area north of the Ngol, adthe 14 understanding. But in any event, they héamged
15 Ngol, between the Ngol and the Kiir. Thegrate from 15 their position. And instead they now sagnd I'll
16 the drier, swampier regions on either sidékeriver 16 quote from their reply memorial:
17 to the rivers themselves. That is where tpend 17 "... there is general agreement that some
18 their dry seasons. And they cultivate tieasin 18 [Ngok] Dinka tribes in the 18th century mignorth
19 between the rivers during the wet seasoniextheir 19 of the Bahr el Arab."
20 lifestyle is precisely suited to that temyto 20 More specifically the Government says:
21 The Government's hypothesis that thidgeris 21 "... the Ngok migrated to the north upuad the
22 empty, that these people who are brothezsniv 22 Ragaba ez Zarga."
23 completely different places, is profoundiyong. 23 Professor Crawford spent some time igitig oral
24 Moving on, it's important to emphasis# that 24 traditions. We have no disagreement that ora
25 environmental evidence which | have gonelmubat 25 traditions need to be handled delicatelydriede
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17:50 1 looked at carefully, need to be corrolmmtatHere's 1753 1 headquarters to Mirok; his headquarterishis entire
2 a situation though where both the Governmedithe 2 people. Again, a description of the residerarel
3 SPLM/A agree on what the oral tradition sgida 3 places where the paramount chief had thedldneaters,
4 a certain point in time. What it said wag the Ngok 4 not the location of all the Ngok Dinka people.
5 had migrated to the areas around the Ngol;iaritle 5 When you look through the writings of FssrDeng,
6 case of the Alei, in the area of Muglad. 6 which are also described in the materials;tbkéhe
7 The Government changed its story in ilsequent 7 same thing comes out of that. He descrite®thka
8 submissions, and said that although the Ngmkech 8 holding their territory, the paramount chiefvimg
9 there, migrated there in the 18th and 19thuciers, 9 south himself, but the Ngok Dinka holding thei
10 they then moved further south. | would segtieat 10 territory, to which the Government admitsfamkledges
11 when you look at the historical evidence that the 11 they had migrated to and were in up until the
12 record on this point, it is entirely incomesig with 12 mid-19th century.
13 that description. 13 I would suggest that when we take a dr@pkere,
14 I'm not going to take you through it gdxy piece. 14 at just before the Mahdiyya began, we havietare of
15 But what is described, quite naturally, &t thfter 15 the Government essentially conceding, basdHeooral
16 the Ngok had migrated to these regions iddadi 16 traditions which Professor Crawford found so
17 paramount chiefs moved south in particulaesa There 17 unpersuasive, that the Ngok had migratedthe@rea
18 is no description at all of all the Ngok Dénfreople, 18 of the Bahr, where the environmental evidendieates
19 as the Government claims, moving south fitegrareas in 19 they would be, and the Government's thenesigg that
20 which they lived. 20 they had moved further south. Again, theneoi
21 If you look at the witness statementtheftwo 21 evidence at all suggesting any such sortasfsine
22 parties, and in particular Majak Matet Aydhey 22 population move by all of the Ngok Dinka e south.
23 describe two stages of migration. They desdthe 23 With that, I'd like to very briefly tuto the
24 Bahr being established by their grandparenis$,so 24 Mahdiyya itself, moving through the evidente
25 forth. 25 historical order.
Page 177 Page 179
1751 1 You can look at that witness testimgoy can look | 17:54 1 Professor Daly addressed this brieByt with the
2 at the oral traditions that it reported. The 2 Ngok located in the Bahr, the Mahdiyya, bemigrin
3 Government's account of how, although the Ngele 3 1881 and continuing through 1898, a 17-yeaglutter
4 located in exactly the place where the enwiremtal 4 religious war had, as Professor Daly desciithbes
5 evidence says that they would be, they moltestbath, 5 an asymmetric effect on the two people. Tladdilyya
6 is simply not supported by any of the evidethes they 6 affected the Messiriya significantly: theyesidwith
7 rely on. 7 the Mahdiyya. The Ngok Dinka remained esaéintbut
8 I'd like to move on quickly, though, aridkpup 8 of the fray; they were unscathed by the Mayaliy
9 with the discussion of Stefano Santandrea Th 9 whereas the Messiriya suffered disastrougss
10 Government relies on Stefano Santandreait and 10 This is not something we need to speguifgtant
11 acknowledges that he said that the firdh@MNgok to 11 amounts of time on, but again, just to or@mnselves
12 cross the Nile was Kuol, in search of widezang 12 so that when we come to look at the subséawittence,
13 areas for their increasing numbers of cafflee Kuol 13 the notion that the Messiriya would have daen
14 settled along the Ngol, called in Arabic the 14 a position to push into Ngok territory attthaint, or
15 Ragaba ez Zarga. The Government then satyAlthr 15 the Ngok to be incapacitated and to havednatiin
16 pushed further south on, invading the tetritd the 16 further to the south is simply not borne lmuthe
17 Begi or the Girma, and arrived as far as Abye 17 evidence.
18 The Government suggests that this shiosvs t 18 Henderson wrote:
19 migration of all the Ngok, and | would sudgést that 19 "The majority of the Homr joined the Kifelat
20 is incorrect. If you read the documentangdence it 20 an early stage ... but suffered heavy cassalt the
21 only describes an individual paramount chie¥ing his 21 battle of Toski."
22 residents south to the region of what's today 22 Deng similarly observed that the Ngokengared
23 Abyei Town. 23 the worst of the Mahdist period. He desctithat as
24 That's confirmed, if you read his subsetju 24 a relatively peaceable period for them, amelwhere
25 descriptions of Biong's heir Arop, who sliftés 25 the Dinka were "left alone by the Mahdistagain,
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17:56 1 this makes it extremely unlikely that Ngok would 17:59 1 report where people were, or where thekNjoka were,
2 somehow have been pushed out of their historic 2 in particular. They weren't there doing aseyrof the
3 territories further south. 3 tribes; they were reporting on a wide rangeifférent
4 With that I'd like to turn to the Condorioim 4 things. References to the Ngok, and to thesiiga
5 documentary record, beginning in 1898 orBoe 5 for that matter, were random and sporadic.
6 Government, as we've seen, puts huge rel@mmt@s 6 I'd like to take us back to what Mr Burgdyd about
7 particular part of the record. In particutasiaims 7 what Condominium officials knew about the Ndikka in
8 that this part of the record provides "an alaunce of 8 1905. He said:
9 evidence". 1think it's important that we kaat this 9 "It is self-evident that as of 1905 Goveamt
10 evidence with the same sort of scepticismraserve 10 officials would have had no knowledge ofatib
11 that we look at other parts of the record. 11 locations."
12 To some extent we, as lawyers, may grevibwards 12 That's the transcript, page [20], ling][1
13 documents or historical documents, in somgswaut 13 That's right. Percival and Wilkinson &tahon and
14 these documents have profound limitationsitisavery 14 others simply had no idea, based on what iwhdB called
15 important to understand as we try to interirem. 15 "rapid treks" and a couple of days' visitite region,
16 They are important evidence, we can learroitapt 16 where exactly the Ngok or even where rougieyNgok
17 things from them, but they have limitationsl aeed to 17 were. Their observations can therefore piovi
18 be viewed with care. 18 occasional pinpricks or data points on aa are
19 First, the documentary record from thiyea 19 three-quarters the size of Belgium, but eyt tell
20 Condominium years is extraordinarily sparEke 20 us anything comprehensive.
21 parties have produced between them two duzso 21 These are extraordinarily limited obsgoves and
22 documents that bear on the period betwee 499 1910. 22 are not a reliable source of saying the Ngeien't
23 In part that's because there simply weregtym 23 here in these places.
24 documents produced. 24 Professor Crawford referred to in, if yaill, the
25 There was a very small, understaffed Gondium 25 most extreme example of this, Hendersornk tide
Page 181 Page 183
1757 1 Administration in the first decade of #@#h century. 18:.00 1 from Muglad to Abyei Town. He said Herster was
2 The country had just moved from wartime coodg to 2 a serious official, a serious British admirgittr, and
3 semi-security, and the Condominium was focasedery 3 you can rely on his observations of what e @athis
4 different things than producing documents atioel 4 truck trip.
5 remotest parts of the country. The suresitriesy, or 5 That's a 200-kilometre trip on a roacs dtbit
6 the surest evidence of that, is when you kidke 6 like driving from Brussels on the highway $ofrom
7 very limited number of documents and the aryrt 7 Brussels, the E411, to the southern bordBrugsels
8 length of the documents that are in the reabmiit 8 and observing what you see out of your winddeu
9 that region. 9 obviously aren't going to see very much ofyigeh at
10 Second, those documents from the Condomiperiod 10 all. You'll report that Belgium doesn't hdedgian
11 which are available involve an extremely fedinumber 11 people in it, it has highway signs and gasasts. It
12 of visits by not even a whole handful of Camihium 12 doesn't enable you to see the vast expangeadf
13 officials to the Abyei region. All of thosesits 13 Belgium is.
14 involved exploratory treks or reconnaissairticats 14 Henderson could see no more from his e than
15 lasted a few weeks or -- as we'll see -- dayd they 15 you or | could see if we drove down the mety, just
16 followed a very limited number of routes,tttia not 16 like Henderson drove down the road from MdgtaAbyei.
17 penetrate the huge expanse of the Bahr @klipei 17 Instead what we can look at is the ofagEms of
18 region. 18 Cunnison and of Tibbs and other people wreslland
19 Mr Bundy, you will recall, said this marg that 19 worked in the region for substantial periofisme,
20 Wilkinson could have "spent only a coupleajs on the 20 and of the people themselves, who can desttréarea.
21 relevant rivers"; that's the transcript ajepgb], 21 Third, we need to put in context also wtha Bahr
22 line [5]; and that Percival made only "a dajpek from 22 was. It was 12,000 square miles, roughhysihe of
23 north to south”; that's page [7] at line [9]. 23 Belgium again. It had no roads. Unlike Beig where
24 Moreover, although the Condominium act®gnntain 24 you might drive off the highway and be abls¢e
25 important facts, in most cases their purpasen't to 25 people, it had no roads, no tracks. It weexplored
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18:02 1 and to a substantial extent unexploraBlee of the 18:05 1 a little explanation -- the Condominiurficils

2 early Condominium officials described the Ngeditory 2 typically travelled from the north with Arainged

3 as: 3 contingents and Arab guards. That is noeto b

4 "... difficult to traverse at all times thie year 4 critical -- that made sense, that was who thee

5 and so distant from an administrative cettita¢ it has 5 working with in the north -- but it affectashturally,

6 been rarely visited." 6 what they saw when they came south.

7 The routes of the Condominium officialfien we 7 The Ngok Dinka were afraid -- we're gdiogee

8 look at them, never penetrated to the north@Ngol, 8 particular examples of that -- of slave raidiThey

9 except along a single corridor extending ffeamwel to 9 hid, and we will see further examples of that.

10 Lake Keilak. The officials' treks never warmst or 10 Professor Crawford scoffs at it, but theyfhion the

11 north, through the vast expanse of the Bahg| 11 Condominium officials and they dissembledualéhere
12 between the Ngol and the goz. As Profesaty Will 12 they were to the Condominium officials.

13 explain to us, British knowledge of the Ngaks based 13 That is not something to treat as aneoadise.

14 on a few hours' path-crossing. 14 The lack of evidence is no evidence. Ibimathing

15 Given the limited extent of the Condomini 15 that you need to appreciate in order to wstded the
16 exploration, it is particularly importantriote that 16 historical record.

17 most of it occurred during the dry seasowels The 17 One, as a lawyer, looks at these docigzed says,
18 reason was that, unlike the Ngok, the Condmi 18 "Ah ha, black and white, | can see it. Hetlaé

19 officials couldn't travel in this entire regiduring 19 document, it says A". But we all need tlabthis
20 the wet season, and they never went thelteof the 20 record in light of all of the things thatdve said
21 observations that we have are from the dig@e 21 and in light of these somewhat subjectivéofac- and
22 That's fundamentally important. Thatie of the 22 | use those words advisedly -- one needsdess this
23 reasons that | spent the time taking yowitjindhe 23 documentary evidence with judgment and sfient
24 migration patterns which may be a littletbitious, 24 analysis. That is why the ABC experts weckeaal, and
25 but it's fundamentally important to realisattthe 25 it requires putting these documents intortqudar
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18:03 1 times when the Condominium officials witrere was the| 18:06 1 historical social and cultural context.

2 time of the dry season, when the Ngok had ategr 2 It is different from our context. We loak

3 south. 3 documents and assume they mean what theygayare

4 When they said places were uninhabitedhem there 4 used to, as lawyers, the plain language axentract

5 were wandering parties of Arabs, it was beedus time 5 means what it says, a treaty means what st séje

6 of year was when the Ngok wouldn't be thérgvould 6 need to view these documents through a diftdens;

7 be a little bit like going out at night ang/isey, 7 we need to view them through the lens of tapfe of

8 "There's no sun here". Of course not. Them@'sun 8 the area, and of the seasons and of the gcatahof

9 here. It's because the Ngok, moved soutimgitine dry 9 the environment of the area, because it prafigu
10 season. When the Condominium officials weading 10 affects the way one values that evidence.
11 their observations, it was at a time wher\igek were 11 Finally, there were also -- and thatenbeferred
12 not in their traditional places where theyenvguring 12 to repeatedly by almost every speaker -- the
13 the wet season. 13 inaccuracies and uncertainties in the doctsnen
14 Mr Tibbs, who was writing in the 1950s, 14 themselves.
15 substantially later than the early exploraiand when 15 Even if one were to read the plain lagguaf the
16 they would have been a lot more access, iexpla 16 documents, one would not know what exactiygans, in
17 "I never visited the Ngok during thatipdrthe 17 part because there weren't geographic larksnaad
18 wet season] because the conditions madedssible 18 because when one refers to the rivers, thel@oinium
19 for us to penetrate the region at all betwdap and 19 officials used multiple names for the sanaerror the
20 November." 20 same name for different rivers. The confusibout the
21 If Mr Tibbs in the 1950s, with modernhaology, 21 Bahr el Arab is one example, but the saméus@n
22 couldn't penetrate it, people like Percival a 22 existed for the Bahr el Homr. Others namexewsed:
23 Wilkinson and other certainly couldn't, aheyt didn't; 23 the Gurf, the Ngol, the Kiir; we heard othames today
24 we know from the dates of the report. 24 and | won't go through them.
25 Also -- and again this is a point thafuiees 25 The Government essentially ignores athis, it

Page 186 Page 188

49 (Pages 185 to 188)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 4 Tuesday, 21st April 2009
18:07 1 essentially takes the documents andttieslk 18:10 1 a powerful negative inference that théspafrthe maps
2 through them, saying: there weren't Ngok Hbere 2 that have not been produced are supportitteedBPLM/A
3 weren't Ngok there, therefore there werendlNg 3 case and contrary to the Government's cadegtan
4 anywhere. That was not the case. The Nguloosly 4 a minimum that it underscores the limitationshe
5 lived somewhere. 5 documentary record.
6 On the Government's case, the Ngok ligsemtially 6 It is illegitimate to say that because the
7 to the south and maybe just a touch to théhrodrthe 7 documentary record does not indicate the poesef
8 Kiir. That is fundamentally wrong. That is 8 Ngok in this place or another place, they dotithave
9 inconsistent with what the environmental emmeshows, 9 been there, because the Government's prodwtio
10 it is inconsistent with what the documengvrigdence 10 partial documents and the SPLM/A's limitedess to the
11 shows, and it does not accord with the bamicept of 11 documentary record itself dramatically shtvw the
12 the Bahr in the Abyei region being the bridgeveen 12 documentary record itself has inherent gags a
13 the north and the south where the Messirigttlae 13 limitations.
14 Ngok Dinka came together. 14 If one doesn't have a complete documenggord,
15 In fact, when we look at the documentaoprd, 15 if one only has partial documents, one chaiv
16 what we can see is that the Ngok Dinka wbsewed, 16 negative inferences about what's on the pietpaper
17 were specifically observed in a number ofififiable 17 that haven't been produced or that we havad'access
18 places. We will also see that there werergtlaces 18 to.
19 where there weren't references to them¢ it i 19 Moving on to the specific documentsslstart
20 illegitimate to draw negative inferences dtiba Ngok 20 with the pre-1905 Condominium documents.lifRnearily
21 not being in the vast expanse of the Bahalmzon 21 I'd like to note again how the Governmentdianged
22 certain occasions Condominium officials did report 22 its case here.
23 the Ngok being in particular places. That is 23 The Government's original case -- arslltthink
24 an inaccurate negative inference which is not 24 relates back to the definition of the Abyeea -- was
25 sustainable on the facts of this case. 25 that the Ngok were located south of the Kiihe
Page 189 Page 191
18:09 1 Finally -- and with an eye towardstinye -- it is 18:11 1 Government's case now is that the Ngoloaeted on or
2 important to note that the documentary reaottis 2 predominantly to the south of the Kiir. Thev@rnment
3 case suffers from an additional and important 3 doesn't explain what it means by "on or pradantly
4 limitation. It's difficult to say preciselyhat the 4 south of the Kiir", but when we look at theedmentary
5 extent and consequences of that limitationtareit's 5 evidence we see that in fact there are a nuofbe
6 also impossible to ignore it. 6 recorded historical observations of the Ngek to the
7 There is in the Survey Department a saliatebody 7 north of the Kiir and to the north of the Ngol
8 of documents. The Government has relied oseth 8 It is also clear that the Ngok paramotniefcby
9 documents. It has had substantial acces®se t 9 1905 was recorded as living to the north efkiir;
10 documents. It produced with its reply mesdior the 10 Sultan Rob or Arop Biong was living to thethmf the
11 first time additional documents in supporit®ttase. 11 Kiir in a town called Burakol.
12 The SPLM/A, as the Tribunal knows, hashaal 12 Only three Condominium officials, a tatéthree,
13 similar access. | don't want to go into prheal 13 documented explorations to the Abyei Areaisel 905:
14 fighting between lawyers, but we did not obthe 14 those were Mahon, Wilkinson and Percivalur8ars did
15 access that the Government had to thosedscor 15 not travel to the Abyei Area; Huntley-Walato
16 In addition, the Government has submjizdial 16 occasionally is mentioned by the Governntesnelled
17 copies of documents. As you've seen, theefaovent has 17 there after 1905, and there's no evidenddgnddon
18 submitted parts of maps which were completpanbut 18 ever went to the Abyei Area; he certainlyereecords
19 they have only put in parts. One does netitie go 19 that.
20 into the question of: did the Governmenthis t 20 So we're left with Mahon, Wilkinson anet€ival,
21 deliberately or not deliberately? The fddahe 21 all of which, when you read them carefullypgort the
22 matter is that there were complete documgneaords 22 SPLM/A's claims and contradict the Governrsesiaims.
23 which we have not had access to and Govetrimasn 23 | emphasise: read them carefully. Toesemtent
24 relied on parts of those. 24 working with these documents is a littleliki doing
25 We would suggest that that strongly stggmth 25 detective work, one has to read them cayefoullt that
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18:13 1 is because of the context in which theger 18:15 1 Mahon make made a second trek in sgutkordofan
2 Mahon was the Governor of Kordofan, andeperted 2 in 1902, this time to the Abyei Area itselifs
3 on two trips that he made to Kordofan in 18ad 1902. 3 described in Sudan Intelligence Report No. 193,
4 Those trips illustrated: (1) the confused iaology at 4 report described the Ngok locating:
5 the time with regard with the rivers of thenBaHe 5 "... Sultan Rob's country on the Bahr eirtd about
6 uses both the terms Bahr el Arab and BahioatH 6 two days from Ambady."
7 apparently to refer to the Ngol; (2) the Magaibeing 7 Mahon's reference to Sultan Rob's cownirihe
8 confined to the area around the Muglad, ctersisvith 8 Bahr el Homr is almost certainly a refereractéhe Ngol
9 the evidence that I've previously describedrating 9 again. As you will see, the Bahr el Homr el
10 from the south to the Ngol during the dryssea and 10 Bahr el Arab were used interchangeably &sentes,
11 (3) the Ngok being located on the Ngol, er th 11 while they referred to the Kiir/Bahr el Arabthe
12 Ragaba ez Zarga, in the dry season. 12 Kiir, the Gurf, the Bahr el Jange or the BalHbDinka.
13 Mahon's first trek through southwesteandéfan is 13 As we will see, his description of a fdugent trek
14 reported in November and December of 190ty-- 14 in 1903 uses exactly the same terminolodyis doesn't
15 season -- in Sudan Intelligence Report Npdated 15 mean that Sultan Rob was on the Ngol. That'svhat
16 January 31st 1902. 16 he said. He's talking about Sultan Rob'sicgu
17 In his report Mahon notes the locatioithe 17 there's a difference between a person andrary.
18 Messiriya, saying that they had their headqusin 18 When he refers to where Sultan Rob's coureis; he is
19 Muglad, substantially to the north of the ,gomd that 19 referring to it being on the Ngol.
20 in the dry season they "go south to the BhArab". 20 As I've said, that's precisely consisteitti the
21 It's almost certain that that was a refer¢ndhe 21 grazing patterns and the seasonal migrati@misve've
22 Ngol/Ragaba ez Zarga. 22 previously talked about.
23 You will remember that Professor Crawfsaitl this 23 Mahon's report also described the faitRob's
24 morning that, "The Ragaba ez Zarga in thimgeavas 24 place is a great trade centre for Bahr ekz&hand
25 dominantly called the Bahr el Arab" -- that'she 25 a lot of ivory comes there. That is a refeesfurther
Page 193 Page 195
18114 1 transcript at page [90], line [3] -- whisrexactly 18:17 1 south to Sultan Rob's village, where thees an active
2 consistent with the environmental evidence dhitural 2 trading centre; one hesitates to say a "Imgstli
3 evidence that we've described. 3 commercial centre”, but it was something thaald
4 The Messiriya would be to the north of dloe; they 4 inspire Mahon to refer to it as a great treefgre.
5 would come south during the dry season ohed\Ngol. 5 Obviously a substantial number of people s \the
6 That would be the area where they campedtoehe 6 Ngok centre, and recorded quite clearly in the
7 villages of the Ngok Dinka and it makes pergsmse. 7 documentary evidence.
8 The fact that there are Messiriya in thérBand 8 The second of the pre-1905 exploratiorikénAbyei
9 Messiriya in the Abyei Area is not inconsisterth the 9 Area was by Wilkinson, who we've heard refeesiv. He
10 Ngok Dinka being there; on the contrarys piiecisely 10 trekked from El Obeid to Lake Keilak, whicke'vie seen
11 consistent with that because all the evidshogvs that 11 in the satellite photography; then enterfram
12 where the Messiriya came in the dry seasawt@re 12 Keilak, what he called Dar el Jange, fromrtbetheast,
13 they mixed with the Ngok Dinka. 13 again in the dry season, 1902. And he tiedvsbuth
14 That is why the witnesses said that tpesgle are 14 to reach Fauwel, which is just north of tigoN The
15 brothers. They wouldn't be brothers if tH&in't mix, 15 reference to the Dar el Jange is -- | thisk i
16 and the time that they mixed was during tlyesdason. 16 undisputed -- a reference to the Ngok Dinka.
17 This wouldn't be a bridge if the two peogbint 17 After arriving in Fauwel, Wilkinson heatigouth and
18 mingle together, as they have harmonioushgdio the 18 crossed what he called the Bahr el Arab; each
19 last three days, if they weren't coming togetiuring 19 previous reference to that. It's concedatitinen he,
20 the dry season. 20 Wilkinson, referred to the Bahr el Arab, hdact
21 The way that happened was by the Measigyning 21 meant the Ngol/Ragaba ez Zarga, and notithe Khat
22 south into the Ngok territory, and if it waswgok 22 was the conclusion that the experts reackiée heard
23 territory, as the Government says, if theiNgeren't 23 it discussed by Mr MacDonald, and we headisitussed
24 really there, then there's no way that thiaglimg 24 this morning. And | think it's undisputedtie record
25 would occur. 25 that when Wilkinson came south from Fauwel i@ported
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18:18 1 reaching the Bahr el Arab, he meant thel.Ng 18:21 1 called the Kiir, which is the Kiir/Bahr &ftab in
2 After he crossed what is the Ngol, he dcidibe 2 today's terminology. And he described higeggh
3 country of the Dinka chief called Ruweng laytte 3 there as:
4 east. Then about 15 miles south of the Ngakported 4 "The Kiir River or Bahr el Jange is straskone
5 -- and Professor Crawford referred to it thizning: 5 reaches the settlements of Sultan Rob. Ve here
6 "The first Dinka village of Bombo is reach" 6 is a most pleasant sight. The district omibrth
7 It's clear at this stage that he's deisgriNgok 7 bank is called Mareig, the district on thethdaank is
8 villages. Contrary to the Government's ihitlaims 8 called Massian, and Sultan Rob lives in tttera
9 about the Ngok being located south of the, Kigre in 9 Much dura is cultivated.”
10 the dry season one of the officials followangingle 10 The name of the district Mareig on thembank is
11 route reports a Dinka village 10 miles asid¢a the 11 obviously a reference to the Ngok Dinka. Ngek Dinka
12 north of the Kiir. 12 cultivated, as we saw, sorghum; "Mareigheslbcal
13 He went on to report then: 13 name for sorghum. There's no doubt but wigat
14 "These villages, neatly built, are usedie 14 reference to the settlements on the nortk isaagain
15 Dinkas in the rains and as long as the viasts. At 15 another reference to Ngok villages.
16 the present date, 2.2.02 [February 2nd 1@02he 16 When we look at the map of this regioand I'm
17 inhabitants had left and were grazing theids of 17 afraid this is put together a little in antexdt way --
18 cattle where grass and water were to be fdbund 18 one can see the description of Sultan Reltleiment
19 He does not say these are uninhabitiedjgd. He 19 on the south bank of the Kiir at this pogferred to
20 instead says: this is where the Ngok [lite}, during 20 as "Massian"; it's very likely a referencéMathiang;
21 the dry season they have left, they have gotie 21 it's on the south bank of the Kiir to thetbeast of
22 rivers. That is exactly consistent with the 22 the current location of Abyei Town, and tiBis
23 environmental evidence. 23 Wilkinson's sketch map.
24 It also suggests why, during the dry @eathe 24 The same map labels the area to the abttie
25 Condominium officials wouldn't see many Ngtble Ngok 25 Kiir as Dar el Jange or Dinka.
Page 197 Page 199
18:20 1 were all south on the rivers where thaitle could 18:23 1 At that point Wilkinson turned nortidereturned to
2 graze and have pasture. It makes perfecésens 2 Fauwel, following much the same route thatée
3 therefore, that during the dry season the Guoidum 3 arrived from. He noted:
4 officials would not be encountering signifitanmbers 4 "When leaving Sultan Rob's settlementcthentry
5 of Ngok. As we're going to see, there areratbasons 5 here is open and much dura cultivated. Diwallings
6 that they wouldn't find the Ngok also, butttisa 6 are dotted about, and the country presenissh m
7 a profoundly important one. 7 prosperous aspect.”
8 Wilkinson goes on to report: 8 Again, this is going north from the Kigging back
9 "... reached Etai where the first Dinkasevmet. 9 to Fauwel. He doesn't say how far north ¢xéended,
10 Here there were large settlements and thagpa@re 10 but that's because of the nature of the Guimiiom
11 most friendly." 11 records: he didn't keep precise records wffaohe
12 The descriptions of villages, large settints, 12 was observing particular peoples.
13 neatly built houses, headquarters of a Icuaff are 13 It's also important to note that the nesfiee of
14 all exactly consistent with the descriptitmet I've 14 all the Dinka leaving in some of these reserdind
15 given based on the environmental and culawidence 15 I'll come back to this -- is inconsistertihk with
16 of how the Ngok lived. 16 both the historical record and with the aqaltand
17 At the same time, the absence of the Ngttle 17 environmental evidence, which is that nothedl Dinka
18 herds and the Ngok people is consistenttivth 18 left; a substantial number of Dinka would a&min the
19 seasonal grazing. 19 villages, or at least a significant numbebfka
20 Wilkinson then records about 28 milesrfithe Ngol 20 would remain in the villages during the wesison,
21 that he reached what he called the Kiir Rorer 21 while parts of the people would go south it
22 Bahr el Jange, and the settlements of SRitdm It's 22 cattle.
23 now common ground that the river referreldyto 23 In total Wilkinson's notes referred toata dozen
24 Wilkinson is the Kiir/Bahr el Arab. He'd gofrom the 24 substantial Ngok villages on the one roui ttie took
25 Ngol, which he called the Bahr el Arab, dawmvhat he 25 between the Ngol and the Kiir. That inclugiexes
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1824 1 like Bombo, Teehac, Etai, Mareig, GohehlEinMlyat. He | 18:27 1 record that is incomplete; the best theeBument has
2 refers more generally to a number of otherlsma 2 and the best that we have.
3 villages; and when you think back to the tiadal 3 One has to bring scientific appreciatem
4 structure of two or three tukuls clusterecetbgr, 4 appreciation of the area and the region,degh
5 it's likely these didn't even necessarily haames, 5 references in order to understand what thenm®ne
6 saying that Dinka dwellings are dotted abant| 6 can't dismiss them and say they mean notbirthey're
7 referring to numerous settlements. 7 unintelligible. One has to, if one is goingengage
8 He also refers of course to dura beintvaiéd, 8 with this, bring scientific discrimination them.
9 the Ngok Dinka's traditional sorghum, theaditional 9 Perhaps with that it would be an opportime to
10 staple crop. And those are all preciselyssbent 10 stop.
11 with the environmental evidence that we dised. 11 THE CHAIRMAN: I thank you very much, Mr Born.
12 Again, this was a dry season trek, andlit 12 | draw the attention of the two parteshe fact
13 followed a single route. It provides evidercgood 13 that tomorrow morning the hearings will begin
14 evidence -- of where some Ngok were. It jgles no 14 9 o'clock, not 9.30. Be careful!
15 evidence at all about 98% or 99% of tharemégion, 15 Thank you very much.
16 which he could not have gone to, he did ndbghe 16 MR BORN: Thank you, Mr Chairman.
17 followed a single route. 17 (6.28 pm)
18 Finally -- and then perhaps it would heopportune 18 (The hearing adjourned until 9.00 am the folfmnday)
19 time to stop; it's been a long time, and dbts 19
20 discussion of tukuls and dura and rainy seasd so 20
21 forth -- Wilkinson's trek notes also fairtyangly 21
22 suggest -- but | will admit fully that to seraxtent we 22
23 are engaging in detective work here. Onedds that 23
24 with that record. 24
25 | have no doubt that what the Governméihtome 25
Page 201 Page 203
18:25 1 back and say is that it's inappropriatenigage in INDEX
2 dgtective Wo.rk,_but the truth of the mattesrig must Submissions by MR BUNDY (cP(l)AnCt;iEue Q) o 1
3 bring appreciation and care to the documemeyrd. MR ZAKARIA ATEM DIYIN THIBEK DENG .................. 37
4 When one looks at Wilkinson's trek nokbes, KIIR (called)
5 describes passing Fula Hamadi, about 29.5mdeth of Cross-examination by MS MILES .......... a7
6 the Ngol. He reported for the first time:
7 "... small villages, mere collections lufete or Questions from THE TRIBUNAL .............42
8 four huts passed at El Jaart and Um Geren." MR AYOM MATIT AYOM (affitmed) .................... 51
9 His notes had previously referred to Arab
10  settlements. And when he referred to Arditeseents MR MAJAK MATET AYOM (affirmed) ................... 51
11 or villages, he would denominate them as.slithhis MR MAJID YAK KUR (affirmed) ...................... 54
12 area he doesn't, and | would suggest tohgaithis
13 is - it'sindirect, it's circumstantial, Buould Submissions by MR CRAWFORD ................... o7
14 suggest to you that this is strong eviderfice o Submissions by MR BORN ..........oo....co... 129
15 Ngok Dinka villages in this region. It's tepthree
16 huts, which is consistent with the Ngok Diskge, PROFEiﬁij JOHN ANTHONY ALLAN ........ooovvvvvee 147
17 which we've seen on multiple occasions. Presergtcation)by PROFESSOR ALLAN .......... 147
18 In this area where the Arabs were "waadigrabs”, Cross-examination by MR BUNDY .......... 153
19  as Professor Crawford and Mr Bundy told wsuabalf Submissions by MR BORN (continued)........... 157
20 a dozen times, wandered Arabs didn't builgshs;
21 wandered Arabs lived in tents. Thereforthefe are
22 villages consisting of two or three housee hisvo or
23 three huts, tukuls, they have to be Ngok.
24 | fully admit this is circumstantial amdlirect
25 evidence, but it is the best we have frorn@ithentary
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