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09:33 1 Monda@tt2 April 2009 09:34 1 between mandatory, which | would thinktes to the

2 (9.30 am) 2 mandate and means nothing more than computsciiye

3 THE CHAIRMAN: Good morning, ladies and gentlemdrhis 3 addressee of a rule, on the one hand, anthptosy,

4 morning we are here for the second roundeiply of 4 which is just another word for jus cogens in

5 the two parties dealing with the issue of esax 5 international jargon.

6 mandate. Each party is provided with 80 neisutt 6 In the present case the fact is that dinégs

7 will be first for the Government to presest it 7 have agreed to partly set aside those prexipy

8 arguments, and then after the break it wifido¢he 8 entrusting this Tribunal to change the denisio

9 SPLM/A. 9 principle final and binding, made by the expdrit

10 | thank you very much. 10 determines that the ABC experts exceededrimidate.
11 PROFESSOR PELLET: Thank you. 11 This agreement is binding upon the partielsnamst be
12 (9.31 am) 12 given effect.
13 Submissions by PROFESSOR PELLET 13 Therefore, our opponents may well usk, tfoe me,
14 PROFESSOR PELLET: Mr President, members of theifal, 14 unclimbable mountain of paper in order tosprine
15 in his yesterday's presentation Mr Born rasrhade 15 existence of principles that by no means evg/gthe
16 some general remarks on excess of mandateebef 16 inescapable fact would remain: if the refsovitiated
17 coming to the individual complaints of thev@mment 17 by an excess of mandate, its presumptivdityalits
18 of Sudan concerning the excesses of mandateitted 18 finality, its res judicata character can/wik stand
19 by the ABC experts. We will follow this sche, 19 any more in front of the finding of this Tuital which,
20 except that we have decided to play it ifoa t 20 basing itself on the submissions of the @syriwill
21 better than offer a one-man or one-woman show 21 have to substitute its own definition of bwaindaries
22 Like during the first round, | will ansiaur 22 of the area of the nine Ngok Dinka chiefdarassferred
23 opponent's general remarks and his defentteeon 23 to Kordofan in 1905 to the definition givemomnitted
24 substantive grounds, while Ms Malintoppi, whith 24 to be given by the experts.
25 follow me, will deal with the procedural egses, and 25 If Mr Born does not like the expressitegal

Page 1 Page 3
09:32 1 Professor Crawford will make some finahagks. 09:36 1 niceties", he might prefer "tout le reste

2 So first five general remarks. 2 littérature"; everything else is just acadentitstead

3 First remark: the legal niceties. 3 of discussing general principles in vacuds lepply

4 In his yesterday's statement counseh®SPLM/A 4 the Arbitration Agreement; it is the law battthe

5 took issue with my mention of their dealinghwilegal 5 parties and of the Tribunal, and that lawldisthes

6 niceties", an expression he used not lessfitran 6 the mandate of this Tribunal in relation wittht of

7 times, and he showed some irritation thauldcefer 7 the ABC.

8 in this manner to such important rules asuyongsive 8 Second general remark: mandate v excassuadate.

9 finality or res judicata. 9 I'm afraid, Mr President, that our adveesahave
10 Mr President, nothing could be furthendrmy mind 10 a problem with making the distinction betwé@anotion
11 than rejecting the fundamental importandbase 11 of mandate on the one hand and of an exéesaraulate
12 rules; and certainly as a teacher | woul&n@sist 12 on the other hand; even though | certainfgaghat
13 enough on their paramount importance in aniety 13 the latter, common in private law, is notallsu
14 governed by law. But we are not in a clagsrand, as 14 received in international law or, more gelhgra
15 very aptly recalled by Professor Kaikobadomh quoted 15 public law.
16 in my speech on Saturday: 16 Now, we seem to agree at least on or:fibe
17 "Res judicata cannot be seen in vacinastto be 17 mandate of this Tribunal is defined by Asi@l of the
18 read and applied with respect to the faqtiGgble to 18 2008 Arbitration Agreement. It must firstetenine
19 a particular situation." 19 whether or not the experts exceeded theirroaumdate.
20 Important as the principles discussethayad 20 Then, if and only if -- we agree on that togou find
21 again by the SPLM/A may be, they are notmpptery and 21 that they did exceed their mandate, youhaille in
22 cannot be deemed to prevail over an expggesment to 22 return to define not the area of the ninelNgimka
23 the contrary. 23 chiefdoms transferred to Kordofan in 1903,itsu
24 If I may mention it in passing, Mr Presid I'm 24 boundaries. And this second part of yourdagsmwas
25 afraid that my learned opponent makes a titthfusion 25 also the ABC experts' mandate.
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THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 3 Monday, 20th April 2009
09:37 1 It is in this respect that, first, fbemula is 09:41 1 As recalled again in Article 2 of the Aration
2 crucial; and second, | am absolutely readycteept 2 Agreement, it was:
3 that the excess of mandate must be defineefesence 3 "... to define (i.e. delimit) and demaectie area
4 to the category of issues that the experts wiearged 4 of the nine Ngok Dinka chiefdoms transferi@é&ordofan
5 with deciding. 5 in 1905."
6 But even though counsel for the SPLM/Ateated 6 Moreover, as Mr Born has insistently agtitty
7 itself with strong and repeated allegatiorés th 7 noted, Article 1 of the Abyei Protocol provitle
8 Article 2 "does define an excess of manda&#icle 2 8 an agreed definition of the Abyei Area. Tihisvision
9 tells us absolutely nothing in respect todégnition 9 reads:
10 of what would be an excess of the mandageéstion. 10 "The territory is defined as the arethefnine
11 Therefore the notion can only be definedhenbasis of 11 Ngok Dinka chiefdoms transferred to Kordafad905."
12 the Abyei Protocol and other related agre¢snas well 12 But then the mandate of the ABC, or theeds
13 as precedents and/or common sense. 13 acting in lieu of them, could not have beenivir Born
14 As for the precedents, they are rare| etk 14 has said repeatedly, to define the Abyei Area
15 that all the distinctions made yesterday ingrby 15 Mr President, | have been involved ieinational
16 Mr Born between excess of mandate on thévand and 16 litigation for more than a quarter of a ceytand
17 other grounds for annulment of arbitral awad the 17 | have lost any hope that my, say, non-Letifeagues
18 other hand did not relate to excess of marnataiperly 18 be Cartesian; but | must say that | have ddiffieulty
19 said, but to excess of jurisdiction or exadgsower. 19 to understand how, at one and the same tiiaé\byei
20 Thus Mr Born referred to the ICSID Corti@amand 20 Area could have been defined by the Protmadlits
21 explained that: 21 definition be the object of the mandate ef ABC, or
22 "There is a difference between an exakss 22 secondarily of this Tribunal.
23 substantive mandate in Article 52(1)(b) asgared to 23 There is no need for a very long reagptursee
24 52(1)(d)." 24 that the answer to the question asked texperts
25 But it happens that Article 52(1)(b) &t about 25 could not have been given in advance in tboPol.
Page 5 Page 7
09:39 1 an excess of substantive mandate, ast it Iput 09:43 1 Therefore the mandate was much more jerédws what
2 an excess of power. 2 the SPLM/A alleges: it was only to find thenilis of
3 Similarly, neither the New York Conventioor the 3 the territory thus defined, that of the Ngakka
4 UNCITRAL Model Law, which he also mentioneded the 4 territory transferred to Kordofan in 1905aitcordance
5 unusual expression "excess of mandate”. 5 with the wording of the formula.
6 Mr President, the context and the circamsgs in 6 By the way, it was certainly not opentte experts
7 which both the mandate of the experts andahiis 7 "in defining the Abyei Area to define it irres of
8 Tribunal were drafted and, as recorded by bhnB 8 both territorial boundaries and land usaggefined
9 himself, very carefully drafted and repeatethie 9 territories". In all the measure that theezigpdid
10 different instruments, this confirms withamty doubt 10 not answer that only question, they actedipétita.
11 that the intention was to have the ABC as@xperts 11 All they did in surplus, including of age
12 to comply very strictly with their mandatedahis 12 defining anew the Abyei Area or the respectand
13 Tribunal to carefully check whether or ndias been 13 usages of the local tribes, was ultra patitder
14 the case. 14 which qualification can also be included fénet that
15 We do not accept the general propositiah 15 they did not base themselves on any kindiehfic
16 “"tribunals possess very broad proceduratetisn’, 16 analysis, as required by Article 4 of the dib§nnex
17 but it is in the circumstances all the mareeptable 17 and paragraph 3.4 of the Terms of Reference;
18 that, first, the mandate of the experts hesshb 18 a requirement on which counsel for the SPLK#& been
19 meticulously negotiated and drafted, andrsaie 19 rather silent when he came to the question of
20 object of their mandate was so sensitivettiegt could 20 motivation.
21 only strictly and completely adhere to itheiit 21 Fourth general remark: excess of maratate
22 exercising any kind of so-called "discretion" 22 difference of interpretation?
23 Third general remark: the number of esess 23 I will be brief, Mr President, with myuah
24 Mr President, leaving aside for a monteatmandate 24 general remark, since | had already strassegy
25 of this Tribunal, | now focus on the mandsftehe ABC. 25 Saturday's second speech that a carefulctisth must
Page 6 Page 8
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09:45 1 be made between the erroneous intermnetatitheir 09:49 1 "It is now a nearly universal prineiphat
2 mandate by the experts and a disagreementheith on 2 international arbitral awards must set fonih treasons
3 the way they have implemented their mandate. 3 for the Tribunal's decision.”
4 The first aspect relates to the first pagtour 4 I know that being counsel imposes dubesjn the
5 own mandate as announced in Article 2(a)®f th 5 present case | strongly suggest that thededeanthor
6 Arbitration Agreement, the excess of mandate gf 6 is more convincing than the devoted counsel.
7 these proceedings; the second aspect isddtathe 7 May | add, just to take another exampiat t
8 delimitation phase, that is to Article 2(c)lo¢ 8 another, indeed lesser authority, in Frencillibr
9 Arbitration Agreement. But once again 9 and others, entirely concurs with the quqiest read.
10 a misinterpretation of their mandate by tkgeets 10 What is true for international arbitralaads in
11 necessarily results in an excess of mandatther 11 general is evidently even more true whendsoare at
12 ultra or infra petita. 12 stake. Territorial delimitation cannot bft le
13 Fifth and last general remark: the Gowemt's 13 unmotivated, and with due respect | do netrte refer
14 complaints. 14 to a mountain of paper to make this commaiseseemark.
15 The SPLM/A gloats over my apparently ingant 15 Law is not necessarily inimical to commonsggiut
16 admission according to which whether the ssee of 16 state sovereignty is certainly inimical teideng
17 mandate the Government complains of are116r 12 17 borders by drawing lots.
18 does not really matter. But really, Mr Pdesit, it 18 But there is another reason why climibivey
19 does not. 19 mountain of paper where Mr Born wants to ta&ées in
20 Does it really matter whether we sustadét the 20 any case superfluous. The experts were rtatiga-
21 fact that the experts were inspired by improp 21 that is according to their express mandatestructed
22 oil-oriented motivations is an autonomousesgof 22 to base themselves on specific sources diotide
23 mandate or part of the discussion of thgalle 23 a specific method.
24 ex aequo et bono decision? Does it reallyema 24 Even accepting that they could havettefir
25 whether the illegal motivation of the repmhstitutes 25 decision unexplained -- which is, | maintamre than
Page 9 Page 11

09:47 1 one or two or three excesses of manda@®es not. 0951 1 ever absurd -- they had to base theiserbdn
2 Similarly, there is no ground for coursel' 2 scientific analysis and research. Had thertep
3 righteous indignation that the Governmentsedas 3 consisted in the final and binding decisiamal it
4 changed between the memorial and Saturdaasliply. 4 might have been more difficult for the Goveeminto
5 It is a virtue of the adversarial principlatieach 5 show that this mandatory requirement had eehb
6 party is supposed to answer the other's angume 6 fulfilled, but the excess of mandate wouldetbeless
7 Moreover, as the SPLM/A had noted in its rejer, in 7 have been averred.
8 most respects the changes we made are nmoseuid 8 Anyway, things being what they are, sefficto
9 not say cosmetic, but rather formal -- inhbpe that 9 read the report to ascertain that on cru@aitp it
10 our argument would be easier to follow. 10 is not based on any kind of reasoning.
11 With respect, | must add that the SPLEOAIts 11 I'm afraid it is difficult to globally sine our
12 part has not at all followed our good exampet only 12 opponents' enthusiasm for the experts' ngastey,
13 has Mr Born in substance purely and simptgated 13 which it holds out as, and | quote amongrsthe
14 yesterday the argument already made by th&Fs 14 "a thoughtful, impressive, well-reasoned pietwork
15 reply, but also -- and this is even more tidla -- 15 that deserves our respect"”.
16 far from answering the argument of our orakpntation 16 But, Mr President, as is well-known, tleil is in
17 or even our rejoinder, he has mainly limtédself to 17 the detail, and so too the excess of mandateen
18 answering the Government's memorial. 18 | speak of detail I do not mean minor defduts
19 Mr President, members of the Tribunalilllnow 19 a succession of serious losses of sighteoéxperts'
20 briefly discuss the SPLM/A's challenge to dams 20 mandate, which was -- | recall it again e-define
21 concerning the substantive excesses of mramdath 21 (i.e. delimit) and demarcate the area ohthe Ngok
22 tainted the experts' report. First, theassiithe 22 Dinka chiefdoms transferred to Kordofan i03'9 based
23 failure to motivate. 23 on a scientific analysis of the availablevaht
24 According to an authority on internationa 24 archives.
25 arbitration, a certain Mr Gary Born: 25 I will not repeat my Saturday's preseoiat will
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09:53 1 simply point out in telegraphic style soofi¢he most 09:57 1 erroneously -- but again, not our probiki® morning,

2 untenable arguments made yesterday in resptet two 2 it will be this afternoon -- well, since theperts had

3 most striking unreasoned points made by thers; 3 recognised that the boundary was situatetie®n t

4 points which clearly are at the very heathef 4 Ragaba ez Zarga, there was no need, notighéesit

5 guestion which was before the ABC. 5 reason, no motive for researching anothet;lamd

6 First, contrary to what counsel for thd.BIPA said 6 second, because they do not give the slighégghning

7 yesterday, the experts did not conclude that: 7 of an explanation for it.

8 "... the Ragaba ez Zarga/Ngol rather than 8 Mr Born says it was the southern limittgé goz.

9 River Kiir, which is now known as the Bahebb, was 9 Fair enough. Then the experts' mandate wdsté&smine
10 treated as a province boundary in practicgooye of 10 the limit of the territory transferred fromeoprovince
11 the Condominium officials." 11 to another in 1905, not to go into a mayl®iscly
12 They much more straightforwardly wrote: 12 analysis of tribal rights, although | haveibis
13 "The Ragaba ez Zarga/Ngol rather than the 13 whether these rights are dominant or secgndar
14 River Kiir, which is now known as the Bahi®ehb, was 14 | note in passing that Mr Born has leinswered
15 treated as the province boundary." 15 two of the points | made at some length i tbspect
16 Full stop, without "in practice by sonfdle 16 last Saturday. First, how can it be explaitat the
17 Condominium officials". 17 experts based themselves exclusively on guk [Dinka's
18 Ergo the experts in effect accept thattetlwas 18 so-called "rights”, and did not treat equdiiyse of
19 a province boundary, treated as such bydiomiser, 19 the Dinka on the one hand and the Messiriyéhe other
20 and this, erroneous as it was, was a neyemsdr 20 hand? And second, how can the propositiatttte
21 sufficient answer to the question. 21 Messiriya had secondary rights south of tzeex] area
22 However, the experts pushed it asideyVhhe 22 be reconciled with the so-called "equal dtwi% of the
23 SPLM/A's explanation: 23 "shared area"?

24 "Applying this definition, the locatioff ihe 24 | accept, Mr President, that these goestnight
25 putative Kordofan/Bahr el Ghazal boundary inr@tevant 25 be seen prima facie more as a disagreemtnthei
Page 13 Page 15
0955 1 to defining the Abyei Area. The decisasle which 09:59 1 experts' finding than a ground for an ege# mandate.

2 the experts referred to as what they weregdwars the 2 But these points point at an obvious excessasfdate:

3 extent of the territory of the nine Ngok Dink@efdoms 3 the substitution of the problematic basedhen t

4 as it stood in 1905, not the location of th@apve 4 respective rights of the local tribes to ttlaarly

5 provincial boundary." 5 implied by the formula and so in conformitytimiéhe

6 It might have been irrelevant to the goesf the 6 colonial approach of a territorial transfer.

7 territory of the nine Dinka chiefdoms, butvais indeed 7 Next, the ex aequo et bono issue. Acogrth the

8 relevant to answer the question asked toxperts, or 8 other side's counsel, the Government "dogohot

9 to the ABC, which was not the question oftéretory 9 course, suggest that the entire ABC report was
10 of the nine Dinka chiefdoms but that of tieérditation 10 a ex aequo et bono decision". No mattedéseription
11 of the territory of the nine Ngok Dinka cliieis 11 of the entire report; the fact is that tmefi
12 transferred from the province of Bahr el Gihaa that 12 decision is exclusively a decision based on
13 of Kordofan in 1905. 13 reasonableness and fairness, mixed withah leg
14 This shift made by the experts from onestjon 14 principle dictating recourse to "the equitadhivision
15 corresponding to the mandate of the expantsfo 15 of shared secondary rights".

16 which they acknowledged that they had thevengo 16 No matter what comes first and whatés th

17 another question to which they had to ineenéntirely 17 respective weight or one or another justiiicg the

18 new, artificial answer, is not a substangiirer. It 18 fact is that: first, the decision is not lzhea

19 is by all means an excess of mandate. 19 a scientific analysis of documents, and cooltbe,

20 The Government is simply not in disagrestmvith 20 since the result of the scientific analytis,

21 the substance of the experts' finding; ieadhat 21 Ragaba ez Zarga, had been deliberately ouiedithout

22 their finding is outside their mandate. 22 giving any reason; and second, with all dspect for

23 The same holds true concerning the 10frth 23 the experts' knowledge in African or even beasnore

24 parallel, for two reasons: first becauseesias 24 precisely Sudanese traditional legal primspthe

25 I have just said, the experts had recognised 25 1905 transfer was obviously not made on #séstof
Page 14 Page 16
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10:02 1 these principles but according to the Ipuegritorial 10:06 1 in the report at page 4, and read by MnBeads as
2 logic of the coloniser. Once again the AB@andate 2 follows -- I read it in my turn:
3 was the transfer or, more precisely, the télsateof. 3 "... to determine as accurately as passitg area
4 Last on this aspect of the excess of ntantdze 4 of the nine Ngok Dinka chiefdoms as it wa905."
5 oil ulterior motive. 5 Still this was simply not the mandate, anckly
6 Is it the case, Mr President, that we hatehad 6 the experts cannot simply have ignored a kegge in
7 the "courage to make an impartiality challéRg&ve 7 their substantive mandate, the phrase "trenesfé¢o
8 think that the decision is motivated by tresnihant 8 Kordofan", and they cannot be held to haveptiamuh with
9 consideration. 9 their mandate or not exceeded it if they hHast
10 Let me just say, Mr President, that afrse this 10 swallowed this phrase.
11 is not the kind of thing arbitrators or corasiners 11 Again, in spite of our opponent's maittrtnis
12 would readily and explicitly recognise. Algahink of 12 case, this is not a disagreement by the @t on
13 it; never speak of it. Interesting the sdue is 13 the definition of the Abyei Area, which iseddy given
14 mentioned as early as page 1, paragraphtlite of 14 in Article 1.1.2 of the Abyei Protocol; itdsstrong
15 SPLM/A's rejoinder. 15 and categorical disagreement of the Goverhwmigm the
16 But when one considers together the alesehn 16 experts on the interpretation of their magdahich is
17 jurisdiction for the line arrived at with shispect of 17 defined in Article 5.1 of the Abyei Protoeoid
18 the case, there is ground for perplexitydhe real 18 reiterated in Article 1 of the Abyei Annes, i
19 motives of the experts' position. In thispect we 19 Articles 1.1 and 1.2 of the Terms of Refeessiad in
20 deemed it appropriate to mention this tragpli 20 Rules of Procedure Nos. 1.1 and 1.2. Bsthas not
21 circumstance, together with the non-motivatibthe 21 discouraged them to redefine this agreedepehted
22 experts' decision. 22 mandate essentially by subtraction.
23 I now come to the extra petita decisions. 23 Since the SPLM/A has advanced no newnaegtion the
24 To end this part of our rebuttal, somelqremarks 24 other aspects of our infra petita complaimind
25 on what could be called the extra petitagiecs made 25 indeed virtually no argument at all -- | chal
Page 17 Page 19

10:04 1 by the Tribunal, whether because theyeyoid the 10:09 1 directly and finally with the ultra petissue which,
2 mandate, in which case they are ultra petithecause 2 by contrast, was dealt with at great lengttvioyBorn.
3 they do not answer the question asked to Bf&, An 3 But let me reiterate for the sake of ¢ari
4 which case the decisions are infra petitat ifBboth 4 Mr President, that, first, this is not a miissue,
5 cases they constituted excesses or abuseandfate. 5 but it is clearly not the core issue of thegant
6 Just five minutes before the end of higtley 6 case, the ultra petita problem; and seconertieeless
7 presentation Mr Born made an interesting aostm 7 if, as we confidently think, the Tribunal rgoises
8 revealing lapsus linguae, | suppose this igtitlwas. 8 that by deciding on the respective grazingta@f the
9 He had to admit that having artificially desidthe 9 Ngok Dinka on the one hand and the Messinythe
10 position of the northern boundary, the exgren had 10 other hand the experts have exceeded theiat®, this
11 "to create an eastern boundary". Yes, Msifeat, "to 11 will be a sufficient ground for entering ingbase 2,
12 create". 12 that of the delimitation.
13 In fact this is exactly what they didt naly in 13 Just as a reminder, in paragraph 5 obpleeative
14 the east but also in the north, and by nansveas this 14 part of their report, the experts stated:
15 their mandate, which was to define the bognda 15 "The Ngok and the Misseriya shall retagir
16 resulting from an already operated transfer. 16 established secondary rights to the usendftarth
17 Counsel for the SPLM/A has made a sefigsiotes 17 and south of this boundary."
18 from the experts' report together with "the 18 By various formulas counsel for the SPAMbNtends
19 interpretation of the Abyei Area that theertp had 19 that this does not imply any granting or eomfent or
20 uniformly provided to the parties during greceding 20 limitation of rights. Even if it were sowbuld
21 months", describing their interpretationhwit 21 nevertheless be part of a final and bindiegjsion;
22 mandate. 22 and not only in words, but also on the majckvis
23 The Government has shown in its coun&manial 23 annexed to the report and illustrates théesiter
24 that these presentations were anything bifdgron but 24 This is what could be called a declasattacision
25 in any case the final interpretation, the ameearing 25 and, as is well-known, such a decision -uiliag, for
Page 18 Page 20
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10:10 1 example, a declaratory judgment by the-{@&Jbinding 10:14 1 legal principles, and probably inspireddss

2 upon the parties. In other words, this pathe 2 respectable motives.

3 decision could perfectly have been the sulgject 3 2. Linked with this irrelevant approattie

4 an autonomous binding pronouncement if theksmad 4 experts evidently decided ultra petita, bynprocing

5 been asked to take a decision on this pdihey were 5 on the respective extent of the traditiorgthis of

6 not, and this alone establishes that in degidn this 6 the Ngok and the Messiriya and by limitinggbof the

7 point they exceeded their mandate. 7 latter.

8 Moreover, the justification for this fimdj made by 8 3. Last, but probably most importanthe experts

9 the experts in flagrant excess of their mamdaalso 9 have completely distorted their mandate byentrating
10 another -- distinct or common, it doesn'tterat 10 exclusively on the question of the exterthefarea of
11 excess of mandate, in that it confirms thatdecision 11 the nine Ngok Dinka chiefdoms as it was @5, vithout
12 is based not on the territorial transfer afgat in 12 fulfilling their mandate, which was -- | qeatgain

13 1905, on which the ABC was called to dedidg,on the 13 just in the unlikely case that you might héorgotten,
14 arbitrary or equitable -- for the presentdssion it 14 Mr President, and members of the Tribunal:

15 does not matter -- division of tribal rights. 15 "... to define (i.e. delimit) and demaecthe area

16 As apparently accepted by counsel foother 16 of the nine Ngok Dinka chiefdoms transfeme#ordofan
17 party, this decision was made as a followeug global 17 in 1905."

18 approach based on the dominant and secorigaty of 18 In making these claims the Governmei@wfan does
19 the Ngok Dinka. For their part the Messidgya only 19 not merely disagree with the substance ofi¢ieésions
20 recognised secondary rights, and only inrthasure 20 of the experts -- it does, but on other gdsuyit
21 that they are shared with those of the Nge&n though 21 submits that the experts have misinterpreted indeed
22 elsewhere in the report the experts accepthie 22 entirely set aside, their mandate.
23 secondary rights of the Messiriya extendeithéu to 23 It belongs to you, members of the Trilhuioa
24 the south. 24 declare this, and consequently to at last gjie right
25 These findings are doubly in excess eftkperts' 25 answer to the only question included in drenfila on

Page 21 Page 23
10:12 1 mandate. First, the experts were mandatdecide on 10:16 1 the basis of the submissions of the artie

2 an area, a territory, transferred from oneipae to 2 Mr President, members of the Tribunahank you

3 another, not to allocate territories on theidaf 3 for your attention. And | would ask you, MeBident,

4 tribal rights. And second, the limitationtbé 4 to give the floor to Ms Malintoppi.

5 Messiriya's secondary rights, a limitation ethis 5 THE CHAIRMAN: | thank you, Professor Pellet, dngive

6 crystal-clear if you just cast an eye at tleprannexed 6 the floor to Ms Malintoppi.

7 to the report, is in evident contradictiontwit 7 (10.17 am)

8 Article 1.1.3 of the Abyei Protocol, which prdes 8 Submissions by MS MALINTOPPI

9 that: 9 MS MALINTOPPI: Thank you, Mr President.
10 "The Messiriya and other nomadic peopgésin 10 Mr President, members of the Tribuna, $*LM/A's
11 their traditional rights to graze cattle amolve across 11 position is that a failure of the expertsaspect the
12 the territory of the Abyei." 12 Rules of Procedure or to adhere to the wargramme
13 According to the decision, and very dietr the 13 set out in the Terms of Reference does pogsent
14 map decision, the rights of the Messiriya ddae 14 an excess of mandate under Article 2(a)ef th
15 limited to the parallel 10°10' north. 15 Arbitration Agreement, and that the Governt'sen
16 Mr President, this brings me to the einahyp 16 procedural complaints are inadmissible.
17 presentation for this morning. | have natvegred all 17 The SPLM/A argued that the referencekao
18 the arguments made yesterday by the SPL¥A&nN full 18 Abyei Protocol, the Abyei Appendix, the Terofis
19 working nights are short. However, | hops thhave 19 Reference and the Rules of Procedure inlAr2i@) of
20 touched upon the main deficiencies in theersp 20 the Arbitration Agreement only appear becaasd of
21 approach. They are: 21 these instruments sets forth the substamtaredate of
22 1. That the report is not based onensidic 22 the experts, and not because they otheraiised part
23 analysis, as demanded by their mandate rbilteo 23 of that mandate.
24 entirely subjective and highly debatable judgt of the 24 Let me respond by noting the followingng®which
25 experts based on equity and/or irrelevaet-titbal 25 the SPLM/A chose not to focus on.
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10:18 1 Article 3 of the Arbitration Agreementating to 10:21 1 were "vital to the parties’ agreementgsolve their
2 the applicable law states that this Tribunal: 2 dispute" and that, "Procedurally the AbyeitBcol and
3 "... shall apply and resolve the dispbifore it 3 the Abyei Annex established the framework for
4 in accordance with the provisions of the CPA, 4 a remarkable dispute resolution mechanism®.
5 particularly the Abyei Protocol and the Abggipendix, 5 Well, on this point at least the Governtragrees.
6 [the 2005 interim constitution], and generahgiples 6 It is certainly true that the parties' conseas
7 of law and practices."” 7 linked to and circumscribed by the procedfreahework
8 In particular the applicable law clausatams 8 set out in the Abyei Protocol, the Appendie ABC
9 an express reference to the Abyei Appendixktiis 9 Terms of Reference and Rules of Procedure.
10 Tribunal shall apply. The SPLM/A ignoredstpiint 10 However, the Government fundamentallggtiges with
11 yesterday, and did not spend much time on the 11 the SPLM/A's argument that the experts' egoy
12 Abyei Appendix. 12 unusually broad procedural discretion antlttie
13 Let me focus also on paragraph 5 of tipeadix. 13 parties' agreements recognised the expleged
14 It provides: 14 broad power to undertake their own indepeinden
15 "The ABC shall present its final repaorthe 15 investigation and scientific research inrttenner
16 presidency before the end of the pre-int@eniod. 16 advocated by the SPLM/A.
17 The report of the experts, arrived at asgpitesd in 17 Incidentally, in this context the SPLM#&mits that
18 the ABC Rules of Procedure, shall be final bimding 18 the experts "went beyond what had been cqitted by
19 on the parties.” 19 the Terms of Reference”, and that the AB&véted to
20 Three important points emerge from thisvision. 20 several sites not contemplated by the pérties
21 First, it was the ABC that was to presertirizsl 21 The SPLM/A cited seven provisions of iillevant
22 report to the presidency. 22 agreements in support of its allegationsttret
23 Second, the report of the experts wae tarrived 23 procedural rules contained no limitationthe
24 at as prescribed in the ABC Rules of Proedim 24 experts' fact-finding powers: Article 2 oétAbyei
25 other words, those rules are binding; thenewdeemed 25 Annex, Article 3 of the Terms of Referenamgedural
Page 25 Page 27
10:19 1 to be mandatory, and they were part oéxperts' 1022 1 rules, 2, 7, 10, 11 and 13.
2 mandate. The report had to be arrived atescpbed 2 According to our opponents, nothing in the
3 in the rules. 3 procedural rules forbade the ABC experts famting as
4 Third, the appendix is the only one ofpaies’ 4 they did. A related argument is that the espe
5 various agreements dealing with the ABC proedsere 5 drafted the Rules of Procedure, and therefee
6 the words "final and binding" appear. "Fiaatl 6 believed that they were acting in compliangé these
7 binding" language with respect to the charagftéhe 7 rules.
8 experts' report is not included in the Abyeitecol, 8 Mr President, as a Roman | cannot resist but
9 the Terms of Reference or the Rules of Praegdmly 9 site a Latin maxim in response "patere legaengipse
10 in the Abyei Appendix. 10 fecisti"; every authority must abide by itsrorules.
11 There it is clear that it is the repdrthe 11 In addition, the Rules of Procedure here triiglre been
12 experts, arrived at as prescribed in the AB&s of 12 drafted by the experts but they had also bgezed by
13 Procedure, that shall be final and bindinghen 13 the parties.
14 parties. In other words, to be final andllig the 14 Let me now review the provisions thatcading to
15 experts' report had to be arrived at as pbestin 15 our opponents, allegedly established theretgigoad
16 the rules, and this was a deliberate comdftioits 16 fact-finding and procedural discretion.
17 bindingness. 17 Article 2 of the Abyei Annex deals wittet
18 Fourthly and lastly, the fact that thbstantive 18 composition of the ABC and only mentionsfitie
19 mandate of the experts is referred to in the 19 experts when it describes their method obegpment
20 Abyei Protocol, the Abyei Appendix, the Terofis 20 and underscores their professional quaktiestheir
21 Reference and the Rules of Procedure undesstiat 21 impartiality. There's no mention of procedur
22 the other provisions in these instrumentsyapythe 22 discretion, broad or otherwise, explicitroplicit.
23 manner in which the experts carried outnietdate. 23 Article 3 of the Terms of Reference dedth the
24 Yesterday the SPLM/A acknowledged that th 24 functioning of the ABC, and as such mainfgrgto the
25 provisions of the Abyei Protocol and releagdeements 25 work of the ABC as a whole. This is donedferring
Page 26 Page 28
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1024 1 to three specific meetings of the Commisgi Sudan 10:27 1 of the Abyei Area, a highly sensitive regtin these
2 with representatives of the people of the Abyea. 2 cases express reference is made to the fulll, ABd not
3 This provision is so detailed that it indicatkee 3 just the experts.
4 location at each meeting, the number of reptesives 4 Mr Millington's advice also cannot posgifalll
5 that were going to be seen and the tribeswleeg 5 within the plain reading of any of these prhgal
6 from. So much for the experts' proceduraireison. 6 provisions. The SPLM/A did not yet addressyibints
7 The only mention to the experts in thisvision, 7 made in this respect in my first speech onr8ay.
8 and not to the full Commission, is contaired i 8 Interpretation of a formula that was adrbg the
9 Article 3.4, where reference is made to cdasioh of 9 parties after long and difficult negotiatioss
10 the British archives and other relevant sesion the 10 fundamentally different from consulting axaiand
11 Sudan by the experts. 11 other sources to obtain information on tleaar
12 The SPLM/A characterises Article 3.4 amg broad 12 transferred. One will look in vain for agul
13 and unqualified. Such a reading of this fzion is 13 justifying resort by the experts to a thiedtp in
14 highly distorted. Article 3.4 simply provelthat the 14 order to interpret the formula.
15 experts can consult the British archivesathdr 15 On the contrary, as | noted on Saturteye
16 relevant sources from the Sudan archiveoand/ 16 emerges from the procedural rules as a veholear
17 historical sources. 17 obligation of transparency and respect of the
18 How can Ngok Dinka individuals, meetimgth whom 18 adversarial principle which was systematjcgthored
19 were precisely set out elsewhere in the apipemd the 19 by the ABC experts.
20 Terms of Reference, or third-party represesms 20 As to procedural rules 2, 7, 10, 11 a®cbhly one
21 speaking as to the interpretation of the tdaysuch 21 of these provisions, Rule 13, specificalfgreto
22 as Mr Millington, fall under this definitionPlow can 22 "the experts"; all the other refer to "then@aission”
23 they? 23 or "Commission members". As | already nated
24 The meetings with Mr and Mrs Tibbs and 24 Saturday, when the rules intended to reféreo
25 Professor Cunnison can be distinguished lsedhese 25 experts, they did. It is obvious that rafees to
Page 29 Page 31
10:25 1 experts could be considered, given thre@nkedge of 10:28 1 "the Commission members" mean precisebt Wiey say;
2 Sudan and, especially in the case of Proféasonison, 2 members of the Commission, not experts.
3 their published writings, as sources on Sudan. 3 In actual fact there is no sign of theezig
4 SPLM/A dramatically asserts that fact that 4 alleged "broad procedural discretion” in ahthe
5 Government did not mention the meetings wWithTibbses 5 procedural rules, not even in Rule 2, wheee th
6 and Professor Cunnison as fatal to its cBse, 6 reference to an "informal yet businesslikeetaapplies
7 Mr President, there is a clear distinctioth 7 to sessions of the Commission.
8 relevant agreements between the documentdgyriaia 8 The focus of this provision is on the tofi¢he
9 that could be gathered in the archives ooficsl 9 meeting and the notion of "a full and easyhaexge of
10 information that could be obtained from sesrc 10 ideas, observations and suggestions" wiktgn t
11 independent of the dispute, such as Mr arsiTibbs and 11 Commission, rather than on some broad preakdu
12 Professor Cunnison, and oral testimonie® tcotlected 12 discretion which is nowhere to be found & phain and
13 from interested parties; partisans, to udeVBR's 13 ordinary meaning of these words.
14 words. 14 With respect to the meetings that toalkcplat the
15 This distinction is particularly evident 15 Khartoum Hilton on 21st April, 6th and 8th w2005, the
16 Article 3 of the Terms of Reference, wherly time 16 SPLM/A argues that the information from thealktoum
17 consultation of British archives and othégvent 17 meetings was "unimportant and repetitive loatthad
18 sources on the Sudan is reserved to thetexglene. 18 been learnt elsewhere”. But, Mr PresidéetIPLM/A
19 By contrast, when it comes to listenimg¢hie 19 acknowledged yesterday that the partieseseptatives
20 people of the Abyei Area and its neighbours o 20 did not attend the meetings, so how do tmeywkthat
21 travelling to the Sudan to listen to représidres of 21 the information exchanged on that occasion wa
22 the people of the Abyei Area and the neighbeuthese 22 "unimportant and repetitive"?
23 are references to the appendix and the Tefms 23 It is not entirely true that, as the SPAMsserts,
24 Reference, Articles 3 and 3.2 -- so theratte 24 the meetings are recorded in the report. réberdings
25 travelling to the Sudan to listen to the espntatives 25 of 6th May only cover Mr Deng's interview,Spite of
Page 30 Page 32
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10:30 1 the fact that the meeting was attendesidiyt 10:33 1 taken into account. We do not know theuonstances of

2 individuals. 2 that meeting.

3 Furthermore, the documents and maps teia handed 3 However, the reason why the Governmenhdidocus

4 out at the meetings were never given to therot 4 on these specific meetings in oral argumergatarday

5 members of the ABC. So how does the SPLM/@vkthat 5 is because much more troubling was the me#tatgook

6 the experts were given an "old map", as fedtduring 6 place on 21st April, when the recording istad to

7 its presentation yesterday? 7 one witness, Mr Justin Deng, in spite of #et that

8 Curiously, in its first-round presentatimmexcess 8 apparently eight Ngok Dinka individuals weregent,

9 of mandate the SPLM/A repeated argumentsd-aisis 9 and the meeting of 8th May 2005 with 15 Ngokika
10 reply memorial, which were rebutted by thev€oment 10 individuals, when documents and maps wenrgiged to
11 not once but twice, in the rejoinder andiitg-round 11 the ABC experts and not to the parties dr the
12 presentation on Saturday. 12 representatives.

13 In particular we heard again yesterday tthere 13 The SPLM/A also repeated once more évet
14 had been general discussions regarding Hecswf 14 assuming that the experts had met with people
15 interviewing third parties at the initial pemtations 15 Khartoum instead of Abyei in error, this webabt have
16 of the parties to the ABC in April 2005. Fimioint was 16 constituted a "serious breach of a fundarheumtof
17 rebutted in our rejoinder at paragraph 1Xbarsome 17 procedure” because such a violation "wouldaalsly
18 length on Saturday during the Governmenss found 18 have been unintentional”.
19 presentation. Our opponents' argumentsrgestelid 19 But, Mr President, quite aside from thet that
20 not add anything new, and therefore | réferTiribunal 20 this is pure speculation, the point is noeretthe ABC
21 to Saturday's transcripts for the Governraeaesponse. 21 experts met, but the fact that the experdsnioa
22 | shall simply reiterate here that trecdssions 22 justification for acting as they did, whether
23 that took place in April 2005 do not jusifyolank 23 intentionally or unintentionally. What ma#tés that
24 authorisation for the experts to interviewdiparties 24 these meetings were conducted in the abséice
25 in camera. These discussions concernedestahony 25 parties by the experts alone, and not thdevho
Page 33 Page 35

10:31 1 that was supposed to be collected duniadi¢ld 10:34 1 Commission, in violation of the adverdasianciple

2 visits which the ABC, including the partiegeaded. 2 and basic notions of due process.

3 The same cold-shoulder treatment wasveddo our 3 The parties' representatives were noeptee

4 discussion of the so-called "specific disauss! that 4 test the evidence, to make comments or tojasktions.

5 the parties are said to have had on the subjec 5 They were derived of the right to participatéhese

6 according to the SPLM/A. In fact, not onld dhe 6 interviews with interested peoples, as thesewe

7 SPLMI/A focus exclusively on its own withesatsments, 7 supposed to do throughout the process unéer th

8 which are the only support for its assertiams] it 8 applicable procedural rules. We have heatitimpfrom

9 ignored the Government's written submissiombsaal 9 our opponents in that respect.

10 arguments in this respect, but it also iresily 10 With regard to the argument that the Guwent was

11 stated that the Government "puts no spewifitess 11 aware of the Khartoum meetings because

12 testimony in response”. 12 Ambassador Dirdeiry referred to the expets/ in

13 That is extraordinary considering thattree 13 Khartoum in submissions made to the ABC imeJ2005,

14 Government recalled on Saturday, three of the 14 this too was an argument made in the SPLM&Rly

15 Government's witnesses, all of whom wereasmntatives 15 memorial and already rebutted in the Goventisie

16 on the ABC for the Government, deal with thigstion 16 rejoinder. As stated in that submissiors teference

17 in their testimonies, and refute the allegetiof the 17 was to the fact that the experts were sujliose

18 witnesses put forward by the SPLM/A. Thestte 18 consult the archives in Khartoum.

19 that the ABC was not informed of these mestin 19 We also know from the testimony of Geh8tanbeiywo

20 The SPLM/A felt the need to specify it 8th May 20 of IGAD that on 3rd May 2005 he wrote to 8wiss

21 meeting was with the Twic Dinka. Indeedf thas the 21 ambassador in Nairobi noting that:

22 case. That was a meeting that apparentlyp&éed 22 "The ABC [was] currently in Khartoum gang out

23 organised by the Sudanese politician Mr Bda&val. 23 research in the archives.”

24 The meeting was probably solicited because th 24 However, it is also evident that when

25 Twic Dinka wished to make sure that theieliests were 25 Ambassador Dirdeiry stated, "During our stefibyei,
Page 34 Page 36
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10:36 1 and maybe also during your stay in Khamtowe had 10:39 1 meant that the Commission would discussehort
2 an opportunity to know in fact what people baii 2 prepared by the experts, and after the péfitias
3 about our efforts”, he clearly made no refeecto any 3 submissions it would endeavour to reach asetby
4 interviews with Ngok Dinka individuals, or ftrat 4 consensus. It was only if an agreed posétdhe
5 matter Twic Dinka, in Khartoum. 5 time was not achieved that the experts woale tthe
6 In fact Ambassador Dirdeiry's choice ofé®) 6 final say.
7 "maybe also during your stay in Khartoum", sk 7 This step, the effort to reach a consensube
8 clear that he did not really know what theeztphad 8 report prepared by the experts, is the midgikgn
9 done in Khartoum because he was not presémtvas 9 the actual chain of events. The parties nexerthe
10 clearly referring to an exchange that the AB@ with 10 report before it was presented to the prasideThey
11 people in Khartoum regarding the effortshef ABC, 11 were given no chance, as part of the Comaonistd
12 hence the use of the words, "we [the ABC] had 12 attempt to reach a consensus on it.
13 an opportunity to know in fact what peopld baid 13 This is not nitpicking, Mr President andmbers of
14 about our [ie, the ABC's] efforts". 14 the Tribunal; this was disregard for a fundatal and
15 Understandably the work of this body wasibject 15 essential part of the process that was egeisaAnd
16 of great interest in Khartoum, as elsewhei®udan, 16 yet, what is the evidence offered by the SFA Mat
17 and the ABC stay in the capital had provided 17 there had indeed been efforts at reachingermus?
18 an opportunity to clarify that work to theopée of 18 Nothing other than witness statements whiske tbeen
19 that city; no more, no less. 19 refuted by the Government's own witnesses.
20 Finally, as to the fact that the expesdsed 20 Before | ask you to give the floor it
21 their decision without endeavouring to reeahsensus 21 Professor Crawford, Mr President, | woule: ik note
22 of the full ABC, Professor Crawford will sayfew words 22 that a number of points | made in my earlier
23 on the factual aspects of this point. | yudit add 23 presentation remain unrebutted. In partichia
24 a few general comments to place the mattiés proper 24 confusion between the experts and the AB&waisole
25 procedural context. 25 continues to characterise our opponentsbapprto the
Page 37 Page 39
10:37 1 It is evident from reading the Rulé®mcedure 10:40 1 Millington email, the Khartoum meetingslahe failure
2 that the experts adopted a chronological ambrto the 2 to endeavour to reach consensus of the wHa@ A
3 tasks that were to be undertaken, startiniy wit 3 Our opponents have also not uttered desimgrd
4 a reference in Rule 2 to the Commission's iogen 4 about Dr Johnson's embarrassing revelatidgrntha
5 meeting on 10th April 2005, and ending witHeRL6, 5 recently advised the Government of South Sodahe
6 where the experts would, at the end, appeatirtical 6 north/south boundary issue. This pregnaencd
7 personnel to survey and demarcate the boundettye 7 arouses the suspicion that the SPLM/A alsogrises
8 land. 8 that Dr Johnson's conduct is indeed an engsing
9 In addressing the requirement that the I@msion 9 admission for one of those five experts whoewi the
10 endeavour to reach a decision by conser®ISRLM/A 10 SPLM/A's own words, "obviously impartial”.
11 basically stops at Rules 12 and 13. 11 This concludes this brief presentation,
12 Rule 12, it will be remembered, states the 12 Mr President. If you could now ask Profess@wford
13 Commission will reconvene in Nairobi at aedatMay to 13 to take the floor. Thank you very much.
14 be determined, and that the parties will nbke 14 THE CHAIRMAN: | thank you and | call Professora@ford.
15 final presentations at that time. At thedtiaf the 15 (10.41 am)
16 parties' final presentations the proceediveye 16 Submissions by MR CRAWFORD
17 essentially at the advocacy stage. Eack pas 17 PROFESSOR CRAWFORD: Mr President, members of the
18 setting out or explaining its position. 18 Tribunal, on the issue of excess of mandgtewm
19 Then Rule 13 provided that afterwardsetigerts 19 task is the interpretation of the formula kiey
20 will examine and evaluate all the materialythave 20 substantive element of the ABC's mandateu wit
21 gathered and prepare the final report. 21 notice Mr Born omitted to deal with that yedhy.
22 However, that was not the end of the ggscfor 22 | gather he or perhaps one of his co-coumitiedlo
23 Rule 14 then stipulated that the Commissi@md again 23 so this morning.
24 | emphasise the Commission as a whole --dventleavour 24 It's remarkable that he spent an hograning
25 to reach a decision by consensus. This salys 25 rights, the best part of an hour on finalgt he
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10:42 1 never discussed the meaning of the sub&darmula. 10:45 1 a perfectly feasible and commonly usedeatare, the
2 That being so, | had no occasion to speakiimeply 2 SPLM/A declined to ask him any questions alhisit
3 on excess of mandate. | shouldn't be hetg.it B, 3 witness statement. Vice President Taha, wBogéish
4 | regret, necessary to do so on another point. 4 is perfect, had and has responsibility withim
5 There are, you will by now have obsengiges in 5 presidency for the conduct of the Abyei mabiath
6 advocacy. Apart from some light remarks anSPLM/A's 6 before the ABC and before this Tribunal onabiedf the
7 lexicon, we have so far chosen not to resjiokthd to 7 Government.
8 allegations of incompetence, frivolity and nmgk 8 In paragraph 31 of his statement, Vicesigeant
9 untenable arguments. But there's now anaditagof 9 Taha makes direct reference to his lack ofemess of
10 bad faith against the agent, which seem#has to 10 the reason for the experts' meeting of 14ih J
11 extend to a claim of unprofessional condgeirast 11 "I personally felt the only reasonablguest the
12 counsel. The former at least requires nsayo 12 experts might make in that meeting was t& see
13 something. 13 permission of the parties to utilise all tinge as
14 The question is, not to mince words, Wwiet 14 stated in the Abyei Protocol with a view tovee at
15 Ambassador Dirdeiry has been dishonest iimgtaas 15 a consensus."
16 agent for the Government of Sudan, that te@ment 16 | would remind the Tribunal that the Ablpeotocol
17 of Sudan had no notice as to the final ptatien of 17 provided for a time limit of as long as tweays for
18 the ABC experts' report. The SPLM/A's altelyes on 18 the ABC to fulfil its mandate.
19 these issues have been repeated from arsegly of 19 Three additional witnesses, all membétseABC,
20 the proceedings. The SPLM/A has now reqdektd the 20 have testified to the fact that they did kratw why
21 Tribunal draw negative inferences from the fiaat 21 the meeting was taking place. Mr Ahmed AssBallouha
22 Ambassador Dirdeiry has not given evidendbése 22 states that the experts had asked for ansateof
23 proceedings. 23 one month before the final presentationthyey "never
24 Now, the merits of the legal argumentshenABC 24 said what they would be doing during this thtin
25 consensus claim are for you, and | do nqigse to add 25 Further, during that month the Governnmeambers of
Page 41 Page 43
10:43 1 anything to what Ms Malintoppi has saidusidly on 10:46 1 the ABC:
2 this point. But the suggestion that a denisias 2 "... had never spoken about nor anticgpate
3 taken that the agent not give evidence so sisi¢ld 3 experts' decision on the boundary. They niléus
4 him from cross-examination on a point on whiehs not 4 that this final report was ready the way ttudgt
5 telling the truth impugns my credit as welhis The 5 General Sumbeiywo three days later."
6 issue concerns me and not Ms Malintoppi, winasee 6 Mr Zakaria Atem reveals that none of tlov&nment
7 counsel for the SPLM/A apparently cannot prome; he 7 of Sudan ABC members were "informed of the AB@erts'
8 didn't mention it once yesterday. 8 conclusions, or of the fact that they werangao
9 Mr President, prudently it is not the piaefor 9 present a final report to the presidency."
10 the agent of a state to give written or exéience. 10 Mr Abdul Rasul EI-Nour Ismail clearly &s that:
11 This is for good reason, given the Nucleat3e 11 "This meeting was not agreed to beforthbyABC as
12 principle and the agent's authority to sgeakhe 12 an ABC meeting. They never briefed nor cliedithe
13 state in the matter of the dispute. Notimggiven 13 ABC members on what they wanted to say to the
14 a witness statement, it would have beeneabptir 14 presidency."
15 inappropriate for the agent to speak as@east other 15 All these witnesses have been presegtéteb
16 than from the dossier on these issues. 16 Government in this arbitration. The [SPLMHgs
17 As an alternative, the Government, aaimgdvice, 17 indicated that they will question only Mr Zala, and
18 submitted testimony from one of the three trensiof the 18 only in the delimitation phase. His witnettement
19 presidency, the Vice President of Sudan, 19 contains material relevant to delimitatidrney called
20 Mr Ali Osman Mohamed Taha. If anyone shdndde been 20 no one for cross-examination on excess ofiaten
21 aware of when the final presentation of tB&CAeport 21 Finally I should note that from the pteva
22 was to take place, it would have been onkethree 22 correspondence between the ABC experts afB IG
23 individuals to whom that presentation walsdanade. 23 personnel, which is now in the record, c@oeslence to
24 | note that although we made the vicsigent 24 which the SPLM/A has apparently had access, i
25 available for cross-examination by video-link 25 Mrs Keiru's email of 7th May 2005 which itied on to
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10:48 1 show that she told Ambassador Dirdeithefpurposes 1051 1 have not been examined or cross-examineden called.
2 of the meeting. 2 THE CHAIRMAN: | thank you very much. Professcifman
3 There are two points to make about thist, f 3 has a question.
4 Ambassador Dirdeiry was not a recipient ofaheil; 4 PROFESSOR REISMAN: Thank you, Mr President. T&is
5 secondly, Ms Keiru is not a witness. 5 a question for Professor Pellet, and | wilgthe
6 Mr President, members of the Tribunalpéthe 6 same question to counsel for SPLM/A aftenthei
7 Government's witnesses are clear in this ogsie 7 rebuttal.
8 Government was never informed of the reasothé® 8 With respect to the standard that is tagied
9 meeting. The Government rejects counsehfor t 9 to the question posed in the first paragrdph o
10 SPLM/A's allegations of bad faith againstigent and 10 Article 2, is the standard with respect tostantive
11 those witnesses. As for counsel, we havaddpacks. 11 excess of mandate whether ABC rendered aiplawor
12 Mr President, members of the Tribunas, th 12 reasonable interpretation, or whether it eeed
13 concludes the Government's response on eatess 13 a correct interpretation of its mandate?
14 mandate. 14 PROFESSOR PELLET: Sir, | would think that prifagie my
15 THE CHAIRMAN: Professor Crawford, | thank you. 15 answer would be neither one nor the other.
16 I understand that there is a question opaineof 16 If I understand your question, | underdta as
17 Professor Gerhard Hafner. 17 meaning that you are asking me: under 2(hie any
18 (10.49 am) 18 possibility for us to discuss the interprietabf the
19 Questions from THE TRIBUNAL 19 answer to the question? | would say thatithnot
20 PROFESSOR HAFNER: Thank you very much, couriBeank 20 the point, and that precisely under 2(apthestion is
21 you very much for the explanations, but rinedess 21 not whether the experts erred a little bitnaich, but
22 one question remains for me. 22 that they answered or did not answer thetiqumes
23 In your view, what was the status ofrtiembers of 23 So my answer would be that in any caségmot
24 the ABC other than the experts? Were tlotdr a 24 the question. For me the question underi2(&glly:
25 attributable to the parties, or were theypehdent? 25 have they interpreted their mandate correctlyot?
Page 45 Page 47
10149 1 Thank you very much. 10:53 1 If this is the question, | would think tilae standard
2 PROFESSOR CRAWFORD: Sir, there is a distinctidctv 2 is very strict and that all the legal nicetes
3 both parties accept between the ABC, the Casion, 3 | said, are irrelevant. They should have d@dpn
4 and the expert members. And the rules, spgaki 4 all and every detail to the mandate.
5 compendiously, attribute some functions toABE and 5 THE CHAIRMAN: Alright, | thank you. We will brdauntil
6 some functions to the experts, and are vegfan 6 11.30.
7 doing so. 7 (10.54 am)
8 Obviously when persons who have multipleacities 8 (A short break)
9 act in a particular matter, there is a quasticthe 9 (11.34am)
10 capacity in which they act, and that may di@able to 10 THE CHAIRMAN: It is now for the SPLM/A to makesi
11 be assessed in relation to the factual situatf 11 presentation.
12 the ABC was operating as such, one wouldathe ABC 12 MR BORN: Thank you very much, Mr President.
13 to be convened by its chair, Ambassador RBetiewhich 13 Submissions by MR BORN
14 | understand was not the case in relatidhdo 14 MR BORN: This may be a little bit ragged, as/tbay; we
15 particular meeting. So | think it's a quasif 15 are responding on the fly to a number of rmujts.
16 assessment in relation to a particular point. 16 I'd like to start first with some of the tgsthat
17 Having said that, obviously informatiohigh is 17 were said this morning.
18 shown to have been imparted to the personwelscacting 18 The Government, and in particular PrafeBellet,
19 as the principal representative of the Gawvemt -- or 19 spent some time discussing the general ptegof
20 indeed of the SPLM/A -- would be attributatdehe 20 finality and res judicata the essential argoinagain
21 Government in relation to that situation. 21 was that by agreeing to arbitrate before petore
22 | was making an evidentiary point. Amidhat 22 this Tribunal, the parties had waived orifiedl or
23 | didn't make, which | might have made, &t these 23 somehow set aside all the general princigfiésality
24 cases are difficult enough without unproviéggations 24 and res judicata which we spent so much goireg
25 of bad faith in circumstances where relewvatitesses 25 through yesterday and in our written subroissi
Page 46 Page 48
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11:34 1 | would suggest to you that the Gonemnt's 11:37 1 an authority on international commercibiteation
2 position on that is not only wrong as a matfer 2 having to do with reasoned awards. [f thisewe
3 principle -- you've seen the authorities thatve 3 a classroom | would tell my student to reasitithe of
4 cited, how important the principles of finglire, the 4 the book; it is called International Commercia
5 important standards of proof that they gige tb and 5 Arbitration. | would also tell the studentread more
6 the important policies that underlie thosesuhone 6 carefully the book, because the book moreuliyeets
7 of which is set aside by an agreement toratbit 7 out the very limited circumstances in whichament or
8 In addition, though, and if you look oe turrent 8 non-recognition of an award can be deniedroargls of
9 screen, you can see the Government's positithis is 9 reasoning.
10 intellectually incoherent. 10 When you look carefully at the authositighich we
11 The Government concedes repeatedly rétplarly 11 set out in detail yesterday, it is indeedasim
12 onerous and elevated standards of reviendatd of 12 universally recognised, while there may lbesrin some
13 proof, apply to it in its effort to demongéréts 13 regimes for there to be reasoned awards, the
14 various claims. We say many of those claires 14 consequences of a tribunal not providingaaaeed
15 inadmissible here, but irrespective of ttad, 15 international commercial arbitration awardas
16 Government acknowledges on multiple occadiusis 16 annulment, is not setting aside, is not remognition.
17 elevated standards of proof apply in theeegedings 17 That's | think very clear from all the auities, as
18 for its claims. 18 any student would know if they read them.
19 The reason for that is obvious. Theaedsr that 19 Third, turning to the question of substen
20 is that the principles of finality that weviea 20 mandate, we made lengthy submissions yegtasi@m how
21 discussed continue to apply notwithstandieg t 21 the substantive definition in Article 1.1lwe
22 agreement to arbitrate. 22 Abyei Protocol is a question of the meritshef
23 Where to these standards that the Goarhrafers 23 parties' dispute. Professor Crawford retetines
24 to come from? They don't come from the Govemt's 24 morning to the substantive formula, the sriste
25 good graces, they don't come from a volurtancession 25 formula in Article 1.1.2 which defines they& Area.
Page 49 Page 51
11:36 1 that they need to make particular elevsiteavings; 11:39 1 It is essential to understand -- and
2 they rather come from the law. They come fgamerally 2 Professor Pellet conceded this in fact irehswer to
3 recognised principles of law, general prirespbf law, 3 Professor Reisman's question -- that an erithe
4 which article 3 of the Arbitration Agreemeafars to 4 interpretation of that substantive formula, th
5 and which are extremely well settled, whickvim 5 definition of Abyei Area in Article 1.1.2 athé area
6 dictate, mandate, rules of elevated proofdsteds of 6 of the nine Ngok Dinka chiefdoms transfer@&ordofan
7 proof. 7 in 1905", is not the basis for an excess afdate.
8 The reason the Government refers to thageular 8 Professor Pellet, in answer to ProfessisiRan’'s
9 standards, which it itself says it must misdbecause 9 question, said: neither of those two propmsitiis
10 of these principles which remain fully apahbée in 10 right, it's neither a little bit of a mistaéea big
11 these proceedings. 11 bit of a mistake; but rather, if there isegror in
12 The Government on the substance of {réseiples 12 the substantive interpretation of the daénibf the
13 gets them wrong, they dilute them, they ustdés their 13 Abyei Area, that is a matter of substanca, ith
14 true onerous character, but the conceptual fiat 14 a matter that is not a question of excessasfdate for
15 the Government acknowledges in recognisiegeth 15 this Tribunal to review.
16 standards is that the standards of presuenfitiality 16 That's important because then when yaki db
17 and res judicata, which are always applicagply in 17 Article 5.1 of the Abyei Protocol, which deds the
18 these proceedings as well, and that is #morethat 18 experts' mandate, that mandate is to defide a
19 it has made all these concessions. 19 demarcate that substantively defined defimjtthe
20 So the suggestion that by agreeing titraid 20 mandate is to define and demarcate that.
21 before you the parties have changed the fegathe 21 Included in that mandate -- as ProfeBstiet
22 applicable to finality and res judicata i$ ooly 22 expressly conceded this morning when yoovothrough
23 completely wrong but contradicted by Govemtseown 23 his logic, and as Professor Crawford in &éference to
24 concessions. 24 a substantive formula implicitly concedes-the
25 Second, and very briefly, the Governmefarred to 25 inevitable and inescapable fact that the i pléke
Page 50 Page 52
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11:40 1 you, will need to interpret that substamtiefinition 11:44 1 headquarters, their home and so forth.
2 of the Abyei Area in Article 1.1.2. 2 When it came to the areas where the Ngdkize
3 That substantive interpretation of therdedn of 3 Messiriya did in fact share rights, what tRpezts
4 the Abyei Area in Article 1.1.2 is itself 4 concluded was the goz, where there were atpaatd
5 a non-reviewable substantive determinatioaw ldan we 5 secondary rights, the experts in fact, insaait
6 know that so clearly? We know it by thinkagout what 6 would be relevant, which | don't think itisgated
7 your mandate is. 7 the parties equally. We saw yesterday how dheded
8 | said repeatedly yesterday and in outteri 8 that shared rights area exactly between thepa
9 submissions that if the Government's logicenmrrect 9 We heard this morning some emphasis aalér of
10 then your award in this case could be chgéidron the 10 the Abyei Annex, which you can see on youeest right
11 grounds of an excess of mandate if you made 11 now, and I'd like to come back to that. dsh
12 a substantive error, in the eyes of eitheype 12 particular relevance to our waiver and exolus
13 interpreting the definition of the Abyei Areéa 13 arguments, which | did not have a chanceénd much
14 interpreting the area of the nine Ngok Diok&efdoms 14 time on yesterday.
15 transferred to Kordofan in 1905. 15 Those arguments we maintain fully, obsipuand
16 The Government didn't rebut that whey gpoke on 16 I note that the Government hasn't to anyesréextent
17 Saturday. The Government didn't come bathetothis 17 contested those arguments. The one pointhitya make
18 morning. They didn't disagree with that.e Teason is 18 is on Article 5, and I'd like to spend déitbit of
19 that it cannot be the case that if the espeede 19 time on that.
20 a substantive mistake in interpreting tha afehe 20 First, it is not correct that Article Bcusses
21 nine Ngok Dinka chiefdoms transferred to Kdath in 21 the ABC report; it discusses rather in thet fi
22 1905, a phrase that they inevitably and eesily did 22 sentence, as you can see -- and this isarpritr what
23 have to interpret in fulfilling their mandateder 23 Government's counsel Ms Malintoppi said thésning:
24 Article 5.1 to define and demarcate that,ares 24 "The ABC shall present its final reparthe
25 cannot be -- it cannot be -- an excess oftaian and 25 presidency before the end of the ... period."
Page 53 Page 55
11:42 1 we know it because if you made the sanséake then 11:45 1 The general statement. You have lseerthis is
2 either party if they didn't agree with you \gbbe able 2 detailed in a number of the other agreementsRales
3 to challenge on exactly the same grounds sexaie 3 of Procedure that we talked about yesterdiaen,
4 mandate, your award. 4 more specifically, says:
5 That is not what the law says. The lavléstr, 5 "... the report of the experts, arrivedst
6 and Professor Pellet recognised that legatipfe 6 prescribed in the ABC Rules of Procedure ..."
7 when he answered Professor Reisman's questibsaid 7 It's obvious that this sentence is addrgd®ow it
8 that there is no substantive review of thestuitive 8 is that the ABC functioning as a Commissiot iéve
9 analysis of the definition of the Abyei Area i 9 its report presented to the presidency.
10 Article 2.1. That is game, set and matcktheir 10 The important thing is that when thabselc
11 substantive mandate arguments. 11 sentence comes to address the issue it talks
12 Next we heard from Professor Pellet \eigfly 12 specifically about "the report of the expersd we
13 that the experts supposedly did not trealdnek and 13 also saw how the Rules of Procedure saidlgxhe
14 the Messiriya equally. He acknowledged tihat was in 14 same thing; it talked about how the expedslev
15 a sense a quintessential disagreement vetsutbstance 15 prepare their final report, and we saw timeestiing in
16 or fairness, as he might put it, of the etgder 16 the Programme of Work.
17 determination, and for that reason one harelds 17 It was very clear, | would suggest, thiat was
18 spend any time on it, though just for theesalk 18 the report of the experts; it was presemiehia
19 balance I'd note that it's emphatically wrong 19 presence of the full ABC and it reflecteddieeision
20 He neglects to exercise the fact thaMbssiriya 20 of the ABC, but it was a report of the expernthich
21 had extensive territories well to the nofftthe goz. 21 was what was intended.
22 We will see in the coming days that the Messhad 22 I would also like to address the langusgeed at
23 dominant rights, all sorts of other rightshia area 23 as prescribed in the ABC Rules of Procedlilgbeen
24 of Muglad, Babanusa, the vast areas to ttte nbthe 24 suggested that that in a sense takes awaytlang
25 goz, where they have, as we will see refaogetheir 25 that is given in the final phrase of the serot and
Page 54 Page 56
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11:46 1 indeed the whole sentence itself, namely: 11:49 1 guestion of the experts' procedural digre | spent
2 "The report of the experts shall be fead 2 a good deal of time on that yesterday; | deatit to
3 binding on the parties." 3 spend much more time on that today. But & wa
4 By referring to the report of the expertsbeing 4 suggested that, by the parties agreeing tRties of
5 arrived at pursuant to the ABC Rules of Pracedhe 5 Procedure, the experts had somehow constrdieed
6 parties in no sense meant to, if you will, ittt 6 discretion to make procedural rulings, to takéher
7 final and binding character of their report. 7 procedural steps and so forth. That is asdar the
8 That is rather a descriptive phrase edcdbes 8 truth as could be.
9 what report of the experts one is talking abdi's 9 We have all presided in arbitrations, \arechall
10 as if one refers to the agreement betwediepx and 10 followed the very good and normal practic,tivhen
11 B dated such-and-such a date. It is des@iphd it 11 the Tribunal commences an arbitration, it sékk to
12 is not meant to put in as a condition orfithe and 12 have the parties agree to an initial procddrder.
13 binding status of the report some right tallehge 13 There are authorities that are citecherctirrent
14 procedurally all the steps that the experdk in 14 slides that address these points. I'm riagdo read
15 rising at the report. 15 them out for you. But, among others, YvegiPs and
16 | would also emphasise that the clausesenly 16 Eric Schwartz, former Secretary-Generalsef€CC,
17 to the ABC Rules of Procedure; it does nfarr® the 17 have described how it is good practice ferghrties
18 procedural provisions of the Abyei Protoaalhe Abyei 18 to be asked to agree to the initial procddutes in
19 Annex or the Terms of Reference. Those Rafles 19 acase. That's a way to put the case officieret
20 Procedure, as we saw yesterday and we withgain in 20 and cooperative basis to go forward.
21 a moment, were to be determined by the expert 21 It in no way suggests -- and when yothgough the
22 themselves. 22 authorities that | have cited here on theestyou
23 Those rules -- and those are the onlg tret are 23 will see that it in no way suggests -- that Arbitral
24 referred to in this phrase -- were ones withe power 24 Tribunal or any other decision-maker losesitthority
25 of the experts alone to determine, and tbezddy 25 to make procedural decisions or further ptaca rules
Page 57 Page 59
11:48 1 referring only to those rules and nottteeorules 11551 1 by virtue of having the parties agreertwedural
2 that had been agreed by the parties, thisphfar 2 rules.
3 from suggesting some sort of procedural seguedsing 3 | would note that the Government has itetlany
4 of what the experts did or some sort of opputy to 4 contrary authority that would support thatgesgion,
5 appeal the report, to challenge its final bimdling 5 that the experts somehow constrained theéraise
6 basis on procedural grounds, actually doestlgxdie 6 extraordinarily broad discretion by having fagties
7 opposite, if one were to read it as some &ind 7 agree to the rules which they had drafted.
8 condition on the report. 8 I'd like to turn to the question of theattoum
9 The only procedural reference that it nsakeo 9 meetings. We saw yesterday that Article thef
10 the ABC Rules of Procedure, which it wastlfer experts 10 Abyei Annex granted the experts broad, inddpet
11 to determine, and does not refer to the AByeiex or 11 investigatory power to consult both the Britarchives
12 the other provisions. 12 and other relevant sources on Sudan whetleegmay be
13 So | would suggest that the notion thatfarties, 13 located.
14 in inserting this phrase into the secondesem of 14 We saw also how that provision very cotafdy
15 Article 5, meant to provide for some sorpadcedural 15 covered both the interviews of Professor @Gamand
16 review is as far from the view as could edase. 16 Mr Tibbs, as well as the interviews that ored in
17 We also know that from the other providicat the 17 Khartoum, the consideration of the Millingtemail, and
18 parties entered into, which you can alscosethe 18 such other investigatory actions that theeegpmight
19 slide, in Article 5.3, which said that theoet would 19 have taken or wished to have taken.
20 be put into immediate effect. If there werbée some 20 The Government suggested this morninghfefirst
21 sort of procedural review, as the Government 21 time that Professor Cunnison and Mr Tibbgeadly
22 suggests -- and which it never thought ahbtlie 22 books, and that you can treat the referemtieet
23 time -- you wouldn't be putting the repotbin 23 "British archives and other sources" as grmpl
24 immediate effect. 24 a reference to books, and by virtue of their
25 I'd like to move on with that and turrthe 25 publications that's what they are.
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11:52 1 That obviously makes no sense. Thepaople. 1155 1 The Government has also not respoincaly
2 Some of them are sitting here. They werenigeed. 2 meaningful way to the very detailed withessi@vwce
3 They were interviewed as fact withesses byABE, who 3 that was given by the SPLM/A witnesses regaythie
4 attached their fact witness interviews toARBC 4 discussions in Muglad and Abyei at dinner altoai
5 report. They were put in as fact witnessespuite 5 experts' plans to interview additional witressi
6 independent in the sense that Ms Malintoppild/o 6 Khartoum. That witness testimony is detaiéeut
7 suggest, because they were put in by theepdrére on 7 describes the circumstances and the people/éna
8 their respective sides of the cases in sugbaohieir 8 involved in the discussions.
9 case; Professor Cunnison on the Governméaié's-s 9 You can see on the current slide: what the
10 we'll see in fact in the coming days thattéstimony 10 Government said in its oral closings [on Bty was:
11 supports the SPLM/A decisively, and not tlhwénment, 11 "The [SPLM/A] witnesses in question tésti as to
12 but nonetheless a fact witness for the Gonem -- and 12 their personal belief."
13 the same for Mr Tibbs on the side of the SFAM 13 No, not belief, knowledge:
14 The fact that the Tibbses and the Cunsisould be 14 "But, as stated in the Government's megmi, their
15 interviewed pursuant to Article 4 as parthef 15 statements are framed in very general terins .
16 experts' broad investigatory authority simply 16 No, not general terms, identifying pepplace and
17 demonstrates the breadth of that authodtyndke it 17 what was said:
18 completely clear, and there was tellinglyresponse at 18 "... and provide no direct evidence thatexperts
19 all to this by the Government, by Ms Malirgthis 19 ever formally notified both parties or theetABC
20 morning. 20 members."
21 Ambassador Dirdeiry gave an explicatibwloat 21 Consider that formulation carefully. dwid
22 Article 4 of the Abyei Annex meant in hisalissions 22 suggest it is artful. It says there's "medi
23 before the ABC experts. | went through thstussion 23 evidence that the experts ever formally iatiboth
24 in detail yesterday, and saw how he talkedieéxactly 24 parties." That is very similar, | would segg to the
25 what Article 4 meant. That was a contempeoas 25 Government's statement in its memorial theret was
Page 61 Page 63
11:53 1 interpretation by the experts in frontref parties. 11:56 1 "no official notice".
2 There can be no doubt as to what the broasiigatory 2 The fact of the matter is: this amounts to
3 authority of the experts was at the time. 3 a concession that, as the SPLM/A witnessedlisese
4 We also saw how -- and I'd like to turrthe 4 was a discussion conveying information tortievant
5 witness testimony of a couple of the Goverrraen 5 people. The fact that it wasn't official bat it
6 witnesses on this -- the Government's witreebage 6 wasn't formal is neither here nor there.
7 said that they were surprised -- this was 7 The ABC rules provided that these wergegpd to
8 Ahmed Assalih Sallouha and Abdul Rasul El-Nsurail -- 8 be informal meetings. The fact of the mater and
9 by the Cunnison and Tibbs interviews. 9 contrary to the witness testimony that isfpaard,
10 One of the witnesses says -- and youlgHh@uable 10 albeit in general terms, by the Governmehickvcannot
11 to see this on the slide -- that the GoS nessknew 11 be relied on -- the ABC experts in terms dbed what
12 that such meetings with Professor Cunnisartta 12 they were going to do in Khartoum. The auirre
13 Tibbses had taken place only after the expeort 13 complaints about "Oh my goodness, the expets off
14 was released. You can see that on the tuiide, in 14 and interviewed people" is simply contraryvtat
15 the highlighted sentence at the end. Itiemely 15 everybody was doing and expecting at the.time
16 difficult to understand how that could bedsai 16 There's been some reference to the sedcalote
17 If we could turn to the slide where Dhidson makes 17 on testimony". This is a 25th April 2005ethtat the
18 his comments that we also saw yesterdaylobmson 18 experts prepared. It reported on what had dene in
19 explained in detail in front of these two ntieat gave 19 the field visits between 14th and 20th AR€D5. Much
20 that witness testimony that he had seen 20 has been made of the fact that: oh, the Khartwitness
21 Professor Cunnison and that he was going tzagk with 21 interviews weren't included in this. Wekjther were
22 the other experts and interview both Profe€smnison 22 the Cunnison and Tibbs interviews.
23 and Mr and Mrs Tibbs. The suggestion thertethivas 23 The reason that they weren't includdzbause
24 a surprise about this happening is as fan ffe truth 24 this is a note on field visits between 14tt a
25 as could be. 25 20th April; it's not a note about interviewsEngland,
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11:57 1 and it is not a note about interviews raioum. 12:00 1 because they looked at the Sudan Intetig&eport
2 Those interviews took place after 14th-20thilAthey 2 No. 128 which referred to 1905. The suggedtiat
3 took place on 8th May, they took place latekay, the 3 there's some kind of mistake here is completesurd.
4 first of them took place the day after theorepf 4 Then, when we look, we can also see th@oBnson
5 this, 21st April. 5 and the other experts made exactly the sarteecfo
6 The suggestion that the experts somehied tio 6 formulations in all of their other description
7 leave out what they were doing is absurd.yTole 7 | showed you some of these yesterday, I'mggmirshow
8 people what they were doing. There was noriser 8 them to you again today.
9 about it, as we saw. There was a tellingis@eabout 9 The witness repeatedly used this sameuiation.
10 this this morning: Mr Bona Malwal himselfamged one 10 The Government disagrees with it substarytjveit the
11 of those at the behest of the Government. 11 idea that Dr Johnson say something différesecret
12 There's also been some criticism of Bngon's 12 to the Ngok Dinka or somebody else is singblgurd. He
13 formulation at one of those meetings, the Bty 13 consistently, like the other experts, usedsdme
14 meeting, his formulation of the definitiontbé Abyei 14 description of a transfer of the Ngok Dinkéetdoms in
15 Area. There's been some suggestion thagdte u 15 1905, and that the issue was what was tlaecditbe
16 a different formulation at that meeting, #meat 16 Ngok Dinka at that point.
17 somehow caused the Government prejudiceit hadrd 17 I'd like to move on very quickly to theegtion of
18 this formulation it would have protested; #mat his 18 the failure to act through, in the Governrisegyes,
19 formulation was completely wrong: it didréeuthe word 19 Article 14 of the Rules of Procedure. I'nh going to
20 "transferred"”, they say, and it doesn't eeéer to 20 spend much time on this. The question lisdtfaith
21 1905. | think we need to catch the slides up 21 of the Government or the Government's counseh less.
22 You can see here, in the yellow highkgrarea, 22 | certainly don't want to accuse Professem@ord of
23 the reference to Dr Johnson's supposedindifig 23 bad faith in the slightest, and | don't.
24 remark. He said: 24 What | do, though, want to do is to engd@what
25 "The area to be transferred is desciibdae 25 the evidence says and what it doesn't shg. T
Page 65 Page 67
11:59 1 Protocol as the area of the nine Ngok ®ttkiefdoms, 12.01 1 Government had a choice who to name agést, the
2 no one else. And we were supposed to discelvat area 2 Government had a choice whom to call as wseesand
3 was being used and claimed by these ninedurief when 3 it made deliberate decisions there. Theesigence
4 the administrative decision was made to plaem in 4 in the record and there is evidence not irrekerd,
5 Kordofan." 5 and one may very properly draw inferences,lanslild
6 It's instructive to look at this. The @ovment 6 suggest very powerful negative inferencesnftioat.
7 says, "Oh my goodness, it didn't refer to 1986d, 7 I'd like to move on. Without spendingtdf time
8 "Oh my goodness, it didn't refer to a transfer 8 on the additional testimony, | would simplgeryou, as
9 territory”. This nicely illustrates the fundantal 9 you read the government's witness statemeritsese
10 point that the Government simply disagrebstsuntively 10 particular points, to have particular mindhe
11 with the way that the experts defined thee\i#yrea. 11 denials that anybody knew what was goingafgpkn on
12 First of all, it does refer to a transfértalks 12 July 14th. That is the Government's cadet iE the
13 about the administrative decision made togpthem in 13 testimony that Professor Crawford so rightgou
14 Kordofan. The reference is to the transf¢he 14 defended as true and correct this morning.
15 Ngok Dinka tribes, the nine Ngok Dinka ch@fds, and 15 The testimony is: everybody, all five ®@ovment
16 the Government's disagreement is really thighfact 16 experts, went off to the presidential palaatknowing
17 that the experts interpreted this as a teangfthe 17 what was going to happen. They all wentmthe
18 tribes and not a transfer of a specific afBaere is 18 presidential palace not knowing why they vegimg.
19 a reference to a transfer. 19 | would suggest to you: think about that.eBthat
20 The suggestion that there's no referenttee date 20 make sense? Are you going to go and sit deiim
21 is also absurd. There is a reference spatltyfito 21 President Bashir and not know whether itthéay
22 when the administrative decision was magxaoe them 22 party or some meeting on other issues? No.
23 in Kordofan. Dr Johnson didn't need to gaod say, 23 You are a member of the ABC Commissigou've been|
24 "And as we all know" -- because we are gtingge 24 working on it for three months. Ambassadodé&ry is
25 everybody did know -- "the decision was i03'9 25 the head of the delegation. Aren't you gdincall
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12:.03 1 him and say, "Why am | going to the prestil 12:.06 1 chiefdoms transferred to Kordofan in 19085 a plain
2 palace?" Of course you are. But you dortirie 2 English language reading of that phrase melkes,
3 because he's told you and other people hiygda why 3 Article 1.1.2 refers to the area of the nigoDinka
4 you're going. 4 chiefdoms which were collectively transferted
5 The suggestion that nobody knew why theyevgoing 5 Kordofan in 1905; it does not refer to thensfar of
6 to the presidential palace is, | would suggest 6 some sub-part of the area of the nine Ngok#in
7 completely incredible. One doesn't needIkoabout 7 chiefdoms.
8 good faith or bad faith; one simply needsatk about 8 The Government claims that Article 1.1hawdd be
9 what makes sense. 9 interpreted as referring to, and this is agfimom
10 I'd like to move on to the question distantive 10 its submissions, "the area of the nine Ngwk®
11 mandate, which I've already touched on lyriefhd in 11 chiefdoms which was transferred to Kordofah905",
12 fact jump very quickly to the definition &gt Abyei 12 and in particular that:
13 Area. 13 "The area transferred cannot have alrbady part
14 The Government made much, Professor @rdwfiade 14 of Kordofan prior to the transfer.”
15 much of how the experts erred in their imetgtion of 15 Put differently, if some portion of thgdk Dinka
16 Article 1.1.2 of the Abyei Protocol, the ation of 16 chiefdoms was located north of the KordofaiuB
17 the Abyei Area. 17 el Ghazal boundary in 1905, the Governmeitngl that
18 It's interesting that Professor Crawfand the 18 Article 1.1.2 excludes that part of the N@bkka
19 Government began their presentation on exdfesandate 19 territory from the Abyei Area.
20 with this point because you will recall thze 20 Indeed the Government's interpretati@met it's
21 Government's memorial treated this in itgnuiédtion 21 important to appreciate this -- is even F6ér 88% or
22 discussion, as it should have -- this isragfethe 22 98% of the historical ancestral Ngok Dinkaitiery was
23 question of substance -- and the Governnemt wanting 23 located north of the Kordofan/Bahr el Ghdmalndary,
24 to again recharacterise its case in variayswhas 24 wherever that might have been in 1905, athaf
25 moved it to excess of mandate. | will therefaddress 25 territory would be excluded from the defwmitiof the
Page 69 Page 71
12:04 1 it now, although it really belongs in thimitation 12:.07 1 Abyei Area.
2 discussion. 2 Let's start with rules of the English laage. The
3 When one comes to look at Article 1.1i8,it 3 English language is different from some othrguages,
4 I would suggest, completely clear why the ABQerts 4 like German, where you can pile words on topach
5 consistently arrived at the conclusion thayttid as 5 other. We've all tried to read Kant and othargs
6 to the definition of the Abyei Area. The nmaiy 6 and recognised what sentences can be like.Emplish
7 grammatically correct meaning of Article 1.lh2he 7 language has rules. It's simpler and --asitl®
8 English language refers to the entire tegritdrthe 8 an English speaker who tries in German ocoabjo--
9 nine Ngok Dinka chiefdoms that were colledtive 9 clearer, with the greatest of respect.
10 transferred to Kordofan in 1905. 10 This is made clear by the experts' regfort
11 That meaning is clearly required by dreguage of 11 Dr David Crystal OBE. He received his OBEHi®
12 the Abyei Protocol as well as by the parpesposes 12 contributions to the English language anislzevery
13 in entering into those agreements. That ingas also 13 distinguished expert on the English langudgjs.
14 confirmed by the testimony of those involiredrafting 14 report, which is worth reading, describestéxe of
15 the parties' agreements and, as we've jest se 15 Article 1.1.2 as:
16 interpretation that the ABC experts repegtegpressed 16 "... a noun phrase consisting of a heaoh ifthe
17 without objection from the parties during &&C 17 area) which is then post-modified by a prijoosl
18 proceedings. 18 phrase (of the nine Ngok Dinka chiefdoms}}, #ais is
19 Preliminarily, as I've already mentiori is 19 then followed by a non-finite clause (trangfd to
20 a question of substance, not excess of manttaany 20 Kordofan in 1905)."
21 event, the experts correctly interpreted the 21 Professor Crystal then goes on to say:
22 Abyei Protocol. 22 "The question is how the non-finite clauslates
23 The definition in Article 1.1.2 has aasiand 23 to the two preceding constructions."
24 straightforward meaning. Article 1.1.2, aswe heard 24 And he says the natural and grammaticaifyect
25 before, refers to "the area of the nine NQivlkka 25 way to interpret a post-modifying construgtio a noun
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12:09 1 phrase is as relating to the immediategaliag noun. 12:11 1 Abyei Area.
2 This is referred to as the grammatical rulthen 2 That result, that desire was preciselysisbant
3 English language of proximity, which ProfesSoystal 3 with the objectives of the parties at the tirtevas
4 explains, and he illustrates it with an Erglisirsery 4 a recognition of the collective identity oétNgok
5 rhyme. Itis, and I'll read it: 5 people: all their chiefdoms were included énhs
6 "This is the dog that worried the cat tiéd 6 a recognition of the purpose of the Abyeinefidum,
7 the rat that ate the malt that lay in the bdbst 7 which I'm going to come on to talk about, thiathe
8 Jack built." 8 nine chiefdoms were supposed to be part oAtyei
9 We were very happy to find this nurserymie, 9 Area so that they could participate in thenefidum.
10 because it so clearly illustrates this sinple of 10 The Government claims that our interpi@tia
11 English grammar, which some other language Have, 11 ignores alternatively the preposition "to" in
12 but which is really important to interpretittis 12 Article 1.1.2, or the phrase "transferre{¢odofan"”.
13 language. In principle any one of thoset"theould 13 You can see the cites where it says thosgdtun the
14 refer all the way back to the dog. But ialitg, 14 slide.
15 applying the rule of proximity, that isn't attyou do. 15 That's wrong. The Abyei Area, as webensis
16 You instead refer each phrase to the one diatety 16 defined as the area of the nine Ngok Dinkefdbms
17 preceding it. 17 transferred to Kordofan in 1905. Under our
18 This is not rocket science, in some seBsg 18 interpretation and the experts' interpretatio
19 since the Government takes the positionithat 19 Article 1.1.2's language refers to the transf the
20 repeatedly asserts and surrounds with enaptiregoric, 20 nine Ngok Dinka chiefdoms from the adminisbraof
21 it is necessary to go back to textbook grammias. 21 Bahr el Ghazal to the administration of Kdatlo That
22 Contrary to what Professor Crawford taid [on 22 interpretation in no way ignores either thadv'to" or
23 Saturday] that, "There's no rule that adjatphrases 23 the words "transferred to Kordofan"; it ratfaeuses
24 such as 'transferred to Kordofan' have toviol 24 on what it was that was transferred.
25 immediately the noun they qualify”, that ressshe 25 What was transferred was "the nine Ngok®
Page 73 Page 75
12:10 1 point. You can speak in confused ways,dan't have 12:13 1 chiefdoms", in the parties' language. ¥Wresn't
2 to say anything in a particular way, but thenerules 2 transferred was an area. That, as we haveiseeery
3 of grammar that explain how you are supposed t 3 clear from the grammatical rules that we"lleethabout
4 understand sentences. Those rules are fopliech 4 and, as we're going to see, it's very cleanfihe
5 here. 5 purposes of the parties.
6 As Professor Crystal explains, applyirgrie of 6 The fundamental point is the SPLM/A deiam gives
7 proximity to the language of Article 1.1.2ethatural 7 full effect to the proposition "to" and "trdesed to
8 and grammatically correct reading of the psiovi is to 8 Kordofan". It simply says that "the nine Ndoika
9 relate the post-modifying construction of fisterred 9 chiefdoms" was the thing that was transfetoed
10 to Kordofan" back to the immediately precgdioun of 10 Kordofan.
11 "chiefdoms". It would disregard the rulepodximity 11 The Government also repeatedly says'ithaas
12 and disregard the syntax of the sentencaecpret it 12 an area that was transferred from Bahr ek@ha
13 in any other way. 13 Kordofan", and that "the area transferrechotalready
14 Applying that analysis, Article 1.1.2eef to the 14 have been in Kordofan prior to the transfer".
15 area of the nine Ngok Dinka chiefdoms whiataehbeen 15 For the reasons that I've just explaireohd
16 transferred to Kordofan in 1905. It doesrefgr to 16 I hope this isn't repetitive -- that intetpten
17 an area within the nine Ngok Dinka chiefdowisich area 17 contradicts the language in the English gratinal
18 was transferred to Kordofan in 1905. 18 structure in Article 1.1.2. Article 1.1.2adonot
19 That conclusion is not just dictated bigs of 19 refer to an area within the nine Ngok Dinkeefdoms
20 English grammar, but it also makes sense wbehook 20 that was transferred,; it refers to the ertisa of
21 at the rest of the sentence. If you loakat 21 the nine Ngok Dinka chiefdoms.
22 sentence it refers to the area of the ninekNIjnka 22 As a consequence, the Government is giwang
23 chiefdoms. That was done specifically. dswione to 23 when it says that, "The area transferredatamave
24 ensure that all nine chiefdoms -- not semensix, 24 already been in Kordofan prior to the trarisf&Vhat
25 not three -- were included in the definitairihe 25 Article 1.1.2 requires is determining theaanéthe
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12:14 1 nine Ngok Dinka chiefdoms that were colety 12:17 1 way. Both parties in fact advance tetigto
2 transferred to Kordofan in 1905. 2 interpretations of Article 1.1.2. Both pasti&eek to
3 The Government's reply memorial argues tha 3 interpret what area, what territory is reféne by
4 "On either interpretation of Article 1.1t2vould 4 Article 1.1.2.
5 still be necessary to determine what the afrf@ose 5 The real difference, which Professor Coadrfvanted
6 chiefdoms was that the Sudanese Governmeciatsf 6 to direct you away from, is that the Governtisen
7 decided to transfer to Kordofan in 1905." 7 interpretation assumes that Article 1.1.2reefe the
8 Again, this is in a sense a variationtengame 8 transfer of a specific area; while the SPLM/A’
9 theme: that is confused and wrong. Article2lrefers 9 interpretation relies on Article 1.1.2's refege to
10 to the area of the nine Ngok Dinka chiefdasé stood 10 a tribal transfer. Both interpretations are
11 in 1905. It was these nine chiefdoms, andome 11 territorial; both look to an area. The maéstion
12 specified area, that the Government and Fthe/BA 12 is: what is the definition of that area?
13 agreed that "the Sudanese Government offidedided 13 In the SPLM/A's case it's clear: it is #rea of
14 to transfer to Kordofan in 1905". The afest must be 14 the nine Ngok Dinka chiefdoms. The Goverriserase
15 defined and delimited under Article 1.1.fhis total 15 is: there's some area that one can idemtify fvhat
16 area of the nine Ngok Dinka chiefdoms atitcin 16 some colonial administrator did a century iago
17 1905. 17 circumstances where they had no idea where th
18 Conversely, the parties did not agree in 18 Ngok Dinka were.
19 Article 1.1.2 that the Abyei Area was a teryi that 19 It is essential to consider the purpa$dise
20 had been delimited in 1905 as a sub-paheohistoric 20 Government and the SPLM/A when they entergrithe
21 Ngok Dinka territory. The parties' intenaeeaning in 21 Abyei Protocol. Those purposes confirm, uldsuggest
22 Article 1.1.2 paralleled what the Condominiofficials 22 very clearly, that the Abyei Area includdsoathe
23 intended in 1905. 23 territory of the nine Ngok Dinka chiefdomstiasy stood
24 As we'll see shortly, the Condominiumaidds, in 24 in 1905. It would contradict the objectivéshe
25 the particular document that the parties ptehtion 25 Abyei Protocol and the Comprehensive Peaceehgent to
Page 77 Page 79
12:16 1 to, clearly intended to transfer the NBahka tribe in 12:19 1 limit the Abyei Area to only a truncateatton of the
2 1905, without knowing or caring or even beaibie to 2 Ngok's historic territory, or to only someté nine
3 ascertain what specific territory that trileewapied. 3 Ngok Dinka chiefdoms.
4 That is precisely consistent with the thet no 4 According to the Government:
5 such area was defined by the Condominium 5 "The task of the Tribunal does not requéeourse
6 administrators -- or on Condominium maps, a4l see 6 to supplementary sources of interpretatiod,ary
7 in the coming days -- for another decade.t iBha 7 a simple reading of the mandate is necessary."
8 because, contrary to the Government's cldfmas, 8 Professor Crystal has already told us wiet
9 Sudanese Government officials that it's retéto did 9 simple reading of the mandate is. We cans#gsdrom
10 not decide to transfer any specific areaijristitad 10 just reading it ourselves what the simpleliregis.
11 decided to transfer a tribe, carrying withliatever 11 But it is nonetheless | think important tedaegard
12 area it might turn out in the future that tinde 12 to what the parties intended.
13 occupied. 13 From the Government's perspective yoplgitneat
14 The Government argued on Saturday -was 14 this as some verbal puzzle that has fallenyiour
15 Professor Crawford -- that one does not "deata or 15 laps that you should give effect to withoayipg any
16 delimit a tribe or a chief". That argumentonfused. 16 attention to what the parties were seekiractmmplish
17 The proper interpretation of Article 1.1.2dmot, of 17 here. Under Article 31(1) of the Vienna Cemtion,
18 course, require delimiting a chief or a trithestead, 18 that's wrong. It has to make sense. Yoe tapay
19 as the language of the provision provideslis for 19 attention and you should pay attention tot\le
20 delimiting the area of a tribe, and more Hipadly 20 parties' objectives here were.
21 the area of the nine Ngok Dinka chiefdomsivivere 21 As we saw yesterday, the fundamentalqaerjpf the
22 transferred to Kordofan in 1905. 22 parties' agreements here on the definiticgh@Rbyei
23 Likewise, the Government's efforts oruRizty to 23 Area was to specify that region whose res&denuld be
24 contrast a territorial interpretation of Akdi 1.1.2 24 entitled to participate in the Abyei refereamd We saw
25 with a tribal interpretation is misguideddiimuanced 25 that that was provided for in Article 8 oéth
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12:20 1 Abyei Protocol: 12:23 1 of the Abyei Area for the last century e Will have
2 "Only residents of the Abyei Area will bstitled 2 a dispute in the coming days about when exactl
3 to participate in the Abyei referendum, whigh be 3 Abyei Town was founded, where exactly it walsether it
4 conducted simultaneously with the main Sudanes 4 was Burakol or Mathiang or some other place.
5 referendum in 2011." 5 The fundamental point that the Governniégs to
6 It's undisputed that the entire reasotterAbyei 6 obscure is that the area immediately arourat vgh
7 referendum was to permit the Ngok Dinka tevart 7 today Abyei Town has for a century been thetreeof
8 whether or not they would be included in thetks. 8 Ngok Dinka political, commercial and cultuligg, and
9 That is precisely why Article 1.1.2 definee thbyei 9 the suggestion that by agreeing that the AByea only
10 Area by reference to the Ngok Dinka peoptétheir 10 meant the area south of the Kiir and theegfiorthe
11 territory, by reference to the area of tmemigok 11 Government's case, could not include the Abgen is,
12 Dinka chiefdoms transferred to Kordofan i09.9 12 | would suggest, highly anomalous.
13 In those circumstances, thinking aboudtvtie 13 The Government suggests that there gt
14 purpose of that definition was, it makes ewsg at all 14 anomalous at all about that because AbyeinTaiadn't
15 to say that it was to include some but Aatfehe 15 necessarily exist in 1905. Again, that nigke
16 Ngok Dinka. On the contrary, dividing thedkdDinka in 16 point. We are focusing on what the partieamhin
17 half, or only permitting 2% or 12% or 38%tloé 17 2005 when they picked this formulation.
18 Ngok Dinka to vote in that referendum, is ptetely 18 The question is: when the parties aguped this
19 contrary to the basic purpose of the basipqae of 19 formulation in Article 1.1.2, would they reasbly have
20 the Abyei referendum. 20 intended what they call the Abyei Area in the
21 Professor Crawford said on Saturdayitiveds 21 Abyei Protocol, which was going to provide thee Abyei
22 illegitimate to rely on one party's subjeetpurpose 22 referendum, to not include Abyei Town, to imatude
23 in interpreting Article 1.1.2. Article 8 tife 23 the centre of Ngok Dinka life, when they méus
24 Abyei Protocol does not express one parnyjgestive 24 agreement in 20057 It is absurd to sugbasthey
25 purpose; it expresses both parties' objeatiee 25 did.
Page 81 Page 83
1221 1 expressly agreed purpose, namely to pémmit 12:24 1 Moving on, the Government makes nimgsreffort to
2 Ngok Dinka and other residents of the Abye@to vote 2 defend the inevitable consequence of its jpositThe
3 in a free and democratic referendum. 3 inevitable consequence of its position wowdHhat the
4 That is not a subjective purpose; it'®hjective, 4 Ngok Dinka would be limited to what is essaityi
5 mutually agreed and fundamentally importamppse. It 5 a 14-mile narrow -- | wouldn't say wide --ijgtof
6 was one of the fundamental points of the Cetmgmsive 6 swamp along the southern bank of the Kiir/Balt#rab
7 Peace Agreement to permit that free democratic 7 river.
8 referendum to occur. It's not only legitimbte 8 That, as we will see in the coming days, i
9 necessary to have regard to that purpose. 9 peculiarly bizarre for two reasons. The fiestison is
10 The reason that Professor Crawford doesmit you 10 that it necessarily includes, as Professanard
11 to have regard to that purpose, the reasdrité 11 conceded with his map on Saturday, 88% of tiea
12 Government wants to focus simply on word gaarel its 12 experts found was the territory of the Ngaki@ people
13 view of historic transfers, is because whanpok at 13 historically and ancestrally. So the Abyee&awould
14 what the parties meant to accomplish in 2005, 14 have been defined to exclude most, the biitke area
15 crystal-clear that the Government's casbsara. 15 of the Ngok Dinka people.
16 It makes no sense to say that the Algferendum 16 Even more bizarrely, it would have pat th
17 was not to include the nine Ngok Dinka cloefid and the 17 Ngok Dinka into a place, as we will see tarmarand the
18 historic lands and the historic people oflgek Dinka 18 coming days, where there were very few Ngimk®at
19 tribes. It was exactly to permit them toevibtat the 19 all. In fact, the Ngok Dinka weren't readyuth of
20 parties agreed on Article 8 of the Abyei Beot and 20 the Kiir/Bahr el Arab, and the Government's
21 defined the Abyei Area in the way that thiel d 21 interpretation would therefore not only tée Ngok
22 Further, the Government's interpretatvonld 22 out of where they were, but put them in a@lhat
23 produce what | would suggest is the at leigstly 23 they weren't, which | would suggest is higdapmalous.
24 anomalous result that the Abyei Area by déim could 24 A further result that is equally anomalds-- and
25 not include Abyei Town. Abyei Town has bées capital 25 this goes back to the language that | reddoe
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12:26 1 previously -- that the Government's intetgtion would 12:29 1 passage, in the Government's words.
2 necessarily exclude at least three of the Njoka 2 As we will discuss tomorrow -- and it'srito
3 chiefdoms from the area of the Abyei AreaoSehare 3 looking at this passage in some detail bechilmek
4 the chiefdoms of the Alei, the Agok and thexgw, who 4 to be sheds some light on what the parties wer
5 are located to the north historically, andwilesee 5 thinking -- there were complaints during 19@2l 1904
6 that in the evidence. 6 about cattle raids on the Ngok. That led decision
7 The definition of the Abyei Area referred 7 by the Condominium officials in March 1905hat
8 specifically to the nine Ngok Dinka chiefdoral,of 8 decision was reported in the Sudan IntelligeReport
9 them, and it would contradict that language the 9 No. 128, which is in front of you.
10 purposes of the parties' agreements verylglkea 10 The decision was that -- and | will réaalit --
11 exclude some of the nine chiefdoms from #finiion. 11 Sultan Rob, who was the paramount chiefehihe
12 I'd also refer very briefly to the witsgsstimony 12 Ngok Dinka chiefdoms, and his people woulglaeed
13 that was put in by Lieutenant-General LaZumbeiywo 13 under the administration of the province ofdofan,
14 from the IGAD. He discussed the draftingcess and 14 the governor of Kordofan, in order to redtreerisk of
15 rejected the Government's interpretation. 15 further raids.
16 Jeffrey Millington, who actually took #fdrent 16 The decision -- and it is precisely fassage, in
17 view in his email, which | will refer to bfig at the 17 Professor Crawford's words, that the paktisin
18 very end of my presentation, in his witneagesnent 18 mind -- was as follows:
19 also rejected the Government's interpretaifdahe 19 "It has been decided that Sultan Rob setwountry
20 definition of the Abyei Area in Article 1.1.2 20 is on the Kiir River ... and Sheikh Riharlof are to
21 Of course, in cases of ambiguity -- thatot this 21 belong to Kordofan province. These people
22 case -- one can have regard to the draftsigri of 22 certain occasions complained of raids madéem by
23 the Abyei Protocol. That issue has not laelitessed 23 southern Kordofan Arabs and it has therdfeen
24 at all by the Government, save for one pwahith I'm 24 considered advisable to place them undesdire
25 going to come on to which is important. dsh 25 governor as the Arabs of whose conduct tbeyptain.”
Page 85 Page 87
12:27 1 however, been addressed in great detailrin 12:30 1 It is worth looking at both the purpas this
2 submissions, and | would refer the Tribunal in 2 transfer and the language of the transferjtaad
3 particular to the drafting history discussiomur 3 worth keeping in mind, as the Government S, it
4 memorial. 4 was precisely this passage that the parteénhaind.
5 The one point about the drafting histdigt t 5 The Government does not dispute what tinggse of
6 I would like to discuss with you was refertedy 6 the transfer was -- the purpose of the trangfs what
7 Professor Crawford on Saturday. He refermdty the 7 this report called "the necessity of closgresusion
8 Sudan Intelligence Report No. 128, which yan see on 8 of local tribes by Condominium officials" -encould
9 the current slide. He told you that during farties' 9 this be disputed.
10 negotiations of the Abyei Protocol: 10 The Condominium did not decide to stri@glout
11 "... reference was specifically madento$udan 11 provincial boundaries in some housekeepiegoese or
12 Intelligence Report of March 1905, one ofttia@sfer 12 to correct geographic anomalies. Instead the
13 documents." 13 Condominium decided to place the Ngok Dindagte under
14 That's Day 1, page 36, lines 15-17. 14 the administration of the same provincialegoer as
15 That's also what Government said in gsnorial. 15 the Homr Arabs in order to ensure peace ecutisy.
16 In its memorial the Government said: 16 The purpose of the transfer was to ertbatehe
17 "It was precisely this passage whichtdethe 17 Ngok and the Messiriya were both administésethe
18 formulation of the ABC's mandate.” 18 same officials. It's equally clear when w@kl at the
19 By reference to this passage, and as 19 language of it. So the purpose was focuseti®
20 Professor Crawford described, the partieg weferring 20 people. It was the people who were beintsfeared in
21 specifically to Sudan Intelligence Report 128 from 21 order to protect them. It was not a focuar@area at
22 1905. They were not referring to some cowate by 22 all.
23 Wingate, they were not referring to some sgbent map 23 It's equally clear when you look at tieguage of
24 by Whittingham or Hallam or whoever; they vegferring 24 the transfer decision what the object ofttaesfer
25 to Sudan Intelligence Report No. 128, prégiseat 25 was, the thing or the object that was trarefidn
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12:31 1 1905. The thing or the object that wasdferred was 12:34 1 Sudan Intelligence Report No. 128. thé report,
2 the Ngok Dinka, not a defined territorial area 2 in Government's language, that was preciselypassage
3 That's plain from the description -- if @&n go 3 that motivated the transfer, the reference in
4 back and look at the slide, we can still s&eiie in 4 Avrticle 1.1.2.
5 PowerPoint -- that's clear from the descriptio 5 As we have seen, that makes perfect skasayse
6 "These people have on certain occasiompleined 6 when you go and look at the language of Agticll.2,
7 of raids made on them by southern Kordofarbgrand it 7 it refers to exactly the same thing; it refers
8 has therefore been considered advisable te gem 8 a transfer of the nine Ngok Dinka chiefdonms] that at
9 under the same governor as the Arabs of wtmrsguct 9 the end of the day provides the clearest egglan of
10 they complain.” 10 what it is that Article 1.1.2 means.
11 Beyond any conceivable doubt it was 8uRab and 11 | would suggest all the Government's sgbent
12 his people who were the object of the transtdat is 12 efforts to address this are simply an efforewrite
13 what one sees when one reads the precissypabst 13 the plain language of the parties' agreeiehignore
14 was referred to here. It was a transfehef t 14 the purposes of the parties in enteringtimab
15 Ngok Dinka, not a transfer of some piecesoitory. 15 agreement.
16 Indeed, when you go back before the Goment began 16 I think with that | have -- while not earsting my
17 to construct its most elaborate versionsof it 17 time -- exhausted my script and my slidesould be
18 interpretation, the Government said exadbily. tIf we 18 happy, since | went over yesterday, to stdpis
19 can go to the next slide, 1 would like towhmu 19 point and entertain questions from the Tribun
20 excerpts from the Government's own memaaia, | will 20 THE CHAIRMAN: Thank you very much, Mr Born. hderstand
21 read them out for you because they are pahentl 21 that there is a question on the part of
22 because they are in some contrast to what 22 Professor Hafner.
23 Professor Crawford would now try to rewriistbry to 23 (12.35pm)
24 say: 24 Questions from THE TRIBUNAL
25 "It was decided in early 1905 to trandffier latter 25 PROFESSOR HAFNER: Thank you very much.
Page 89 Page 91
12:33 1 groups [that is the Ngok and the TwidKtwdofan." 12:35 1 Counsel, the procedure which has obglied with
2 The Government was referring here torsfex of 2 by ABC has very often been referred to in the
3 tribal groups, not people. Professor Crawtaid 3 argumentation. The ABC drew up the documesited the
4 yesterday it would be odd to talk about detlimgi 4 Rules of Procedure that is attached to itsrtefDne
5 an area. Well, it would be odd to talk ategroup 5 part of these Rules of Procedure raised sdffieutty
6 when you really meant a territory, and | thiilné 6 to me to understand, and | hope you can help m
7 government here was interpreting the pre@ssamge in 7 understand it. | will read it out.
8 question very clearly. 8 Point 3 of these Rules of Procedure fer th
9 Then, to make it even clearer, the Governtraaid 9 Abyei Boundaries Commission reads as follows:
10 in its memorial: 10 "On the morning of Monday 11th April, teperts
11 "A decision was promptly made to transfath the 11 will prepare the Rules of Procedure for #raainder of
12 Ngok and the Twic to Kordofan." 12 the Commission's work."
13 Again, this was a transfer of the trivext,of 13 | underscore "Commission's work™:
14 a piece of territory. We are going to sethécoming 14 "The experts will present the Rules afcedure to
15 days how the Condominium officials in factilcim't have 15 the two parties beginning at 3.00 pm for cemis and
16 transferred a piece of territory because Hagyno 16 suggestions as appropriate”, and so on.
17 idea what the territorial boundaries of thiag that 17 | hope you have it before you.
18 they would have been transferring was. 18 MR BORN: | do indeed.
19 What they did, and what this languages say 19 PROFESSOR HAFNER: Thank you. The problem ig thrat
20 clearly, is they moved administration of Mgok Dinka 20 | did not find any trace of a document canitej
21 and Twic Dinka people for a purpose, beingrtaect 21 these additional Rules of Procedure. Coold y
22 those people. They put those people under th 22 perhaps help me to clarify this? Thank yerywnuch.
23 administration of a different authority tithey 23 MR BORN: Thank you, Professor Hafner. | thin&tts
24 previously had been thought to be under. 24 a good question and | hope | am able to addt@and
25 It is that tribal transfer that is debed in 25 clarify it.
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12:37 1 I think it is, if | may say so, an exhely apt 12:40 1 Professor Reisman's question from preljious
2 example of the informal style of the expeats] the 2 | wasn't sure whose time that should comebut
3 Commission's work. | think this is a referenc these 3 | think Judge Schwebel's observationdsyith
4 Rules of Procedure themselves. 4 Professor Hafner's, an extremely apt one. As
5 I think Article 3 had in fact been drafteglthe 5 a practical matter, it's completely obviousatwvould
6 experts, if | can say this, in a forward-loukivay. 6 have happened had the experts presentedeheit to
7 It was anticipating that this draft would tHemshown 7 the parties. That's true whatever the cosiefnthat
8 to the parties, as happened and they agidesl. 8 report might have been. Had the experts ptedeheir
9 reference here to the Rules of Proceduréhéor t 9 report to the ten party-nominated memberhef t
10 Commission | think reflects -- and so theraat, in 10 Committee, each party would have soughtgoeaand
11 short answer to your question, another dootithat is 11 resist the experts' conclusions, and thatnetis/hat
12 the Rules of Procedure for the Commission. 12 was contemplated by any of the parties aiirtne
13 The reason of course is because the fifdhe 13 As we saw from the transcripts of thalfin
14 work was overwhelmingly on the experts. #he sets of 14 presentations, the parties believed thathlaely-- and
15 party-appointed representatives were, as 15 said that they had -- made their final pregems to
16 Professor Crawford | think rightly acknowledghis 16 the experts. When | say "the parties", Immadact
17 morning, not impartial members of the Comiaigsthey 17 the very same individuals who were the padyinated
18 were in fact active litigants. The headhef t 18 members of the full Commission.
19 Government's delegation was also on the ABE€same 19 Ambassador Dirdeiry for the Governmeid,s&Ve now
20 was true on the SPLM/A side. 20 await your judgment and your assessment§amethat
21 So there was in a sense no other seboégural 21 language yesterday. It was not conceivedast not
22 rules for the Commission itself. There waly this 22 intended that, having heard the parties ritadie
23 set of rules, which focused on, appropriatbly 23 presentations, the ABC experts would thebayi and
24 central role of the experts. It was, of seyfor the 24 tell them in advance, "Here's what we'vedisti Let's
25 experts, as they did, to draft these, ardt@ordance 25 argue about it some more". That's not WieABC
Page 93 Page 95
12:38 1 with good practice they had the partiesatp them. 12:42 1 Rules of Procedure meant when they refeoréthe
2 Does that clarify? 2 experts will have the final say."
3 PROFESSOR HAFNER: Thank you. 3 | would emphasise in this regard that this
4 MR BORN: You're welcome. 4 Article 14 that we're discussing was a rué the ABC
5 THE CHAIRMAN: A question will be asked by Judgeh@ebel. 5 experts themselves drafted. They knew whatimtended
6 JUDGE SCHWEBEL: Mr President, this is a questan 6 by that provision. They implemented that Bion very
7 counsel of both parties to comment on, if thvesh. 7 faithfully. The idea that had they presentedreport
8 Counsel of the Government of Sudan haatieriged 8 to the parties everything would have gone shipds
9 the failure of the experts to submit the firggdort to 9 inaccurate. One doesn't know what would eygpened.
10 the whole Commission before presenting the fieport 10 In fact, the impartial experts had haafthal
11 to the presidency. The Commission, as has peinted 11 say, and they -- as the parties' provisioagiged --
12 out just now and earlier, was composed oéxperts 12 presented that to the president. That wad whs
13 and party-appointed representatives, fiwgraim were 13 intended, and that was what happened.
14 partisans of the position of the GovernméSumnlan and 14 THE CHAIRMAN: Does the Government want to ansther
15 five of the SPLM respectively. 15 guestion of Judge Schwebel?
16 If the experts had submitted their firggdort to 16 MR BUNDY: Yes, thank you Mr President, Judge&etbel.
17 the Commission, it would in effect have giten 17 I think all of this is complete specutati How on
18 parties advance notice of the content ofitia 18 earth can we know about something that dialffétct
19 report to be presented to the presidencyhose 19 happen? What we do know is the sequencéichwhe
20 circumstances, would so doing have risked the 20 procedural rules spelt out what was goirfggigpen.
21 possibility of a presentation to the presidser 21 As Ms Malintoppi explained earlier thisming,
22 taking place? 22 there was a difference between the partesepting
23 THE CHAIRMAN: | give you the floor, Mr Born, buitgive 23 their final submissions; the experts theruating all
24 also a possibility to the other side to amswe 24 the material -- presumably including the sigisians;
25 MR BORN: | also at some point should probablgrass 25 then the attempt to reach consensus, failltigh the
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12:44 1 experts have the final say. 12:47 1 Article 2(a) of the Arbitration Agreement.
2 You will be aware of the Government's posithat 2 Is that responsive?
3 that step after the final submissions, thesensus 3 The second question -- if | can restase ithat
4 step, in our submission was the missing dgag.to 4 I'm being completely responsive -- this mognivas:
5 speculate what would have happened if outipnss 5 what are the parties' respective positionk veigard
6 accepted, and there had been a discussibe oéport, 6 to the standard of proof of an excess of snlise
7 no longer as parties acting as advocatesesepting 7 mandate by the experts?
8 their submissions, but now acting on a degbrt to 8 In particular Professor Reisman said is i
9 see whether there was any scope for consensus, 9 evidenced that the experts made a slight
10 speculate what would have happened whemlitiait 10 misinterpretation of their mandate, or diejtmake
11 happen, | think, in the Government's view, is 11 a very grave misinterpretation of their mae@aTo
12 inappropriate. 12 that Professor Pellet this morning gave apresd
13 Thank you. 13 answer.
14 THE CHAIRMAN: Thank you. | would like to limihe hurt 14 The first part of his answer was: focggn the
15 between the two parties and would like t@giv 15 substantive definition of the Abyei Area in
16 a possibility to Professor Reisman to ask his 16 Article 1.1.2 of the Abyei Protocol, neitteérthose
17 guestion. 17 possibilities is correct because there ieen@w.
18 PROFESSOR REISMAN: Thank you, Mr President. 18 That was his answer, and we agree with that.
19 Mr Born, you're aware of the questiori th@osed 19 | emphasised it this morning.
20 to your opposing counsel in the previousergion. 20 There remains a possibility -- and wegseise this
21 | would like you to have an opportunity taleeks it as 21 with regard to the grazing rights -- for dbadjing
22 well. 22 an excess of mandate on substantive grofordsiample
23 | would also like to pose an additionadstion to 23 with regard to the grazing rights, whereehegould be
24 you, and it's a matter of clarification foeml have 24 an argument that what the ABC experts dideaso
25 followed very carefully Ms Malintoppi's presation of 25 delimit or demarcate the Abyei Area but tasdmething
Page 97 Page 99
12:45 1 the Government's allegations of proceduacdhtions, 12:48 1 else.
2 and the SPLM responses contending that they ma. 2 On that issue we emphatically -- as sadymimes
3 | had understood that there was, above theidhcl 3 yesterday -- take the position that the wslblished
4 responses, a principle objection, and thatthaisthe 4 rules are that one must demonstrate a flagrant
5 concept of excess of mandate did not includegalural 5 a glaring, a manifest excess of mandatendt's
6 violations. 6 enough that the experts made a small mistake o
7 Did | misunderstand that? 7 a medium-sized mistake, that they misinteggret
8 MR BORN: Not at all. Let me answer the two gites, if 8 ambiguous language, that they reached a canlabout
9 | can, in reverse order. 9 which reasonable minds could differ; insterwat they
10 The SPLM/A's position is that all of #ilkeged 10 glaringly and flagrantly overstepped theihauity.
11 procedural violations, whether they're called 11 Only in that case would there be an exoés
12 "procedural violations" -- and by that | mele 12 mandate, and that is the answer to the squamadf
13 Khartoum interviews, the Millington emaileth 13 the question as identified by Professor Belle
14 Article 14 procedure -- or whether they'ritlech 14 Thank you.
15 "mandatory criteria" -- that means ex aedumeo, 15 THE CHAIRMAN: I thank the members of the TribUfa
16 reasoned award, unspecified legal principtes 16  their questions, and the parties for thesmaans.
17 allocating oil resources -- all of those subject to 17 If there are no other questions, | declagehtraring
18 a principle objection. 18  suspended until this afternoon at 3 o'clock.
19 That principle objection is that they are 19 (12.50 pm)
20 inadmissible because they do not, any of them 20 (Adjourned until 3.00 pm)
21 constitute potential excesses of mandateedd 21 (2.59 pm)
22 those -- be they procedural violations aegetl 22 THE CHAIRMAN: Good afternoon, mesdames, gentiermigoday
23 violations of mandatory criteria, or howetregy may be 23 we commence the second round of these oral
24 referred to -- constitute an excess of mandat 24 proceedings, where the parties will predegit t
25 a potential excess of mandate within thenitédn of 25 witnesses, experts and further argumentsecoing
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14:59 1 the delimitation of the Abyei Area. Thisind will 15:02 1 indications, in Arabic, using the Arabirtslator.

2 continue until 1.00 pm on Wednesday, April@2n 2 The three other witnesses, Mr Ayom Majjibs,

3 In keeping with paragraph 4.2(1) of PracedOrder 3 Mr Majak Matet Ayom and Mr Majid Yak Kur, wile made

4 No. 1, each party has been allotted a maxiwiusrhours 4 available at the request of the Tribunal Have not

5 and 45 minutes for this round. Cross-exarondty 5 been selected for cross-examination by theVBRL

6 each party of the other party's witnessed bhal 6 Following these witnesses presentationd |

7 deducted from the former's time. 30 minufeiee has 7 conclude with a close examination of the dcentary and

8 been allotted for questions from the Tribuarad other 8 map evidence for the location of the Ngok Biitkand

9 contingencies. 9 after 1905. In the course of this | will diss
10 To maintain the efficiency of this rourd 10 various SPLM/A arguments seeking to susteir t
11 pleading, may | request that each party lelfui of 11 claimed line based on the tribal interpretatf the
12 the time limitations | have mentioned and agantheir 12 formula.

13 presentation and cross-examination timesimasly. 13 I turn then to my first preliminary rerkarunder
14 Once more, Professor Crawford, the fisgours. 14 Article 2(c)of the Arbitration Agreement iédbmes your
15 Submissions by MR CRAWFORD 15 task on the assumption of an excess of mandat
16 PROFESSOR CRAWFORD: Mr President, members of the 16 "... to define (i.e. delimit) on map theundaries
17 Tribunal, as you have said, the next twoahélf 17 of the area of the nine Ngok Dinka chiefdaorassferred
18 days are devoted to the second part of yslr Bis 18 to Kordofan in 1905, based on the submissibtise
19 defined in Article 2(c) of the Arbitration Agement. 19 parties."

20 On the basis and assumption that the ABCrixpe 20 | stress those words. This is not atstppeal
21 exceeded their mandate, it is for this Triddun 21 limited to the dossier before the ABC; iaide novo
22 "... to define (i.e. delimit) on map theundaries 22 rehearing leading to a new decision by ydhén
23 of the area of the nine Ngok Dinka chiefddrassferred 23 fulfilment of a mandate which is your ownotB parties
24 to Kordofan in 1905, based on the submissibtize 24 recognise this, and both have put a gredbfleaw
25 parties.” 25 material before you: new maps, new documents,

Page 101 Page 103
15:01 1 Our presentation in this phase wilblganised as 15:04 1 witnesses, new expert reports.

2 follows. 1 will make some brief preliminargmarks, 2 No doubt you are entitled to take intocact what

3 first on the character of your task underdet2(c) 3 the ABC experts wrote in their report, becabse

4 and secondly on the characteristics of theN§RIs 4 report and the associated material are paneof

5 claimed boundaries. 5 dossier before you, but once the report has bet

6 | will then ask you, Mr President, to aatl our 6 aside for excess of mandate, it has no atghmri

7 cartographic expert Mr Alastair MacDonald, was 7 status other than the intrinsic merits ofatguments

8 agreed, will make a presentation of the mapjsisues 8 as you see them.

9 in his capacity as expert before respondirgutstions 9 From this point on, you have to decidechse for
10 from the opposite party and from the Tribunal 10 yourself, based on the much more extensigsieio
11 He will be followed by Mr Bundy, who willkesent 11 before you. Indeed -- | say this with some
12 argument on the limits of the transferrecae 12 hesitation -- | don't think this is in disput
13 a geographical matter, focusing on the teansf 13 Further, this is true whatever the groondrounds
14 documents and the recorded location of theipcial 14 on which you find excess of mandate. Art&flg)of the
15 boundaries at the relevant time. 15 Arbitration Agreement makes no distinctiorhiis
16 Tomorrow morning, following Mr Bundy, whall 16 regard. As soon as the experts' reportiistbenave
17 probably still be going this evening, we pilesent 17 been vitiated in any respect as an excessoflate,
18 our fact witnesses as follows: first for 18 then Article 2(c)of the Arbitration Agreemést
19 cross-examination, Mr Zakaria Atem Diyin TéktDeng 19 triggered and the excess of mandate phasetisand
20 Kiir and Mr Mukhtar Babu Mamir. These aregented at 20 done with.

21 the request of the SPLM/A for cross-examanmati 21 This is true whether the excess was proegor
22 As we've said, we do not intend to cohdng 22 substantive or involved matters infra oraufietita;
23 examination-in-chief of the witnesses we hawelered; 23 that is to say, once you have decided orgomend of
24 we simply leave their witness statementhemrecord. 24 excess of mandate then Article 2(c)is trigdeand the
25 They will give evidence, contrary to earlier 25 whole case is re-opened.
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15:.06 1 In that event it is, with the grearespect, not 15:09 1 here. It's worthwhile tracing their claidnboundary on
2 your function simply to edit the experts' neprather 2 a map; something their pleadings neglect tddb
3 it is your function to do for yourselves wita¢ ABC 3 which we've done in the graphic on the screen.
4 experts should have done but ex hypothesiatich 4 You can see that the claimed area is ipéete It
5 some respect. 5 does not include the section of the Kordofamtl Nile
6 At this point the distinction between agipend 6 boundary between the Bahr el Ghazal/Kordofpp8d Nile
7 review for excess of mandate which Professtieftook 7 tripoint and 29°32'15" east. For a final sigsion in
8 such care to make on Saturday disappearsou$e, at 8 a case of this importance, that's pretty spodd
9 the excess of mandate stage you are not a @four 9 The second point is, however, of muchtgrea
10 Appeal, but at the Article 2(c) stage youadke novo 10 significance. The SPLM/A's claimed boundaeee
11 decisional Tribunal. 11 mostly not tribal boundaries at all. Theyagception
12 Once you are acting under Article 2(og, éxperts' 12 is the northern boundary, which has neven esmotely
13 report is not more than a mere opinion. hat stage 13 corresponded to any arguable provincial bapndnd
14 you have to be satisfied of each issue ¢hat i 14 which purports to be a tribal boundary.
15 a necessary component of your decision on the 15 I will return to that northern boundamyniorrow.
16 transferred area, whatever position the Algi2es may 16 For the moment the point to note is tharémeaining
17 or may not have taken on that point. 17 boundaries of the claimed area are not thibahdaries
18 Of course -- we accept this -- if on squoimts you 18 at all; they are provincial boundaries, ooiire case
19 agree with the ABC experts' report, you caoliporate 19 a constructed line extending a provincialratzaury.
20 what they said in your decision, but the seagsy 20 Take, for example, the western boundatyiéen
21 prerequisite for doing so is that you do egréou 21 Kordofan and Darfur. It was defined -- pgdd's
22 have to form your own view on the matter Hamethe 22 more accurate to say "redefined" -- by
23 submissions of the parties before you. 23 Sir Rudolf Slatin, that redoubtable Austrian] 903,
24 | turn to my second preliminary remarkjat 24 down to the tripoint with Bahr el Ghazal grme on the
25 concerns the SPLM/A's claimed boundarieb®®byei 25 Bahr el Arab. Slatin knew his way arounce'd-been
Page 105 Page 107
15:07 1 Area. | will have more to say about thter this 15:10 1 Governor of Darfur and was now Inspecten@al of the
2 week. 2 Sudan, second only to Wingate. He was ndused
3 Here there are two problems. The firsbfgm is 3 about the Bahr el Arab.
4 a perhaps minor technical problem, but ihdidative. 4 The Darfur boundary was modified on sdvera
5 It's to work out what their claimed boundaaesually 5 subsequent occasions, most notably pursuime to
6 are and why. 6 Monroe-Wheatley Agreement of 1924. At no stiggthe
7 In their memorial the SPLM/A claimed athern 7 history of the Darfur boundary, before or 805,
8 boundary extending to 32°15' east, which is 8 was there the slightest indication that thelNDinka
9 300 kilometres to the east of the ABC expéutsing 9 had any interest or rights as far west a®tméur
10 point. This was a claim to a boundary maress on 10 boundary. I'll show you this in more detaihorrow.
11 the Nile. It was of course a typographicedie 11 Indeed, in their first submission befitre ABC,
12 though it remains unacknowledged. Mr Bomasas 12 the SPLM/A did not even claim a connectiothviie
13 good at acknowledging his own faults as ¢ is 13 Darfur boundary.
14 acknowledging those of others. 14 I'll return to the issue of tribal bourida in
15 But then the SPLM/A reply memorial angireder 15 more detail tomorrow. The present pointséple
16 expressed the SPLM/A's claim as follows: 16 one: the SPLM/A claimed area is a mishmaghrafincial
17 "The current boundary of Kordofan and BatGhazal 17 and alleged straight-line tribal boundariggey adopt
18 to the south extending to 10°35' north ldétto the 18 a tribal interpretation when it suits themthie north
19 north and the current boundary of Kordofash Rarfur to 19 and the top of the east; and a territorial
20 the west extending to 29°32"15' east." 20 interpretation when it suits them, in thets@and in
21 The minutes and seconds were the wroggoumd. 21 the west. Their Abyei Area is a completertaymot
22 It should have been 29°32'15" east. 22 based on any coherent interpretation ofdhadla at
23 Based on these consecutive typograpéioads, it 23 all.
24 seems fair to describe the SPLM/A as "caaipigically 24 Mr President, with that it would be comeat to
25 challenged". But the cartographic challetgesn't end 25 call Mr Alastair MacDonald to give evidence.
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15:12 1 (3.13pm) 15:15 1 quotations that | intend to refer to ie dourse of my
2 MR ALASTAIR MACDONALD (called) 2 speech are contained in sequential ordebs2do 4
3 THE CHAIRMAN: Mr MacDonald, can | ask you to readt the 3 in the arbitrators' folder. Tab 2 contaires filnst 12
4 affirmation which is in front of you. 4 items; tab 3 contains a printed map, whiclillrvat
5 THE WITNESS: | solemnly declare upon my honowt an 5 display on screen but which | will invite ytmlook at
6 conscience that my statement will be in acucd 6 in your folder at the appropriate time; tato#tains
7 with my sincere belief. 7 the remaining 14 items.
8 Mr President, as | am not well known iis th 8 Mr President, | hope that you will findath
9 Tribunal, may I just introduce myself beforgart. 9 acceptable.
10 Mr President, maps have been a passimyadife, 10 | begin with a depiction of the Bahr ebB. It is
11 and | decided to be a land surveyor at teeofgine. 11 one of three rivers which have featured pnemily in
12 | qualified 54 years ago, at the age of 8d,went to 12 this case, the others being the Ragaba ga2ad the
13 work as a bush surveyor in Africa. Overribgt 13 Lol. Itis worth pointing out here that the! is
14 16 years | worked for significant periodight 14 sometimes named throughout on early magseaBdro,
15 African territories, and for short periodsir 15 the name of one of its headwaters.
16 others, one of which was Sudan. 16 During the latter part of the 19th ceytamd the
17 | returned to the UK in 1971, and in 1988came 17 early years of the 20th century there wasesom
18 a director, and for a short time acting doegeneral 18 uncertainty over the exact courses of the BeArab
19 at Ordnance Survey, the national mapping@gen 19 and Lol. The existence of the Ragaba ezaZangained
20 | have sat on the governing council ef th 20 unknown to map-makers during the 19th centumg was
21 Royal Geographical Society. | was presidént 21 not acknowledged on the official mapping of&n until
22 a working commission of the International i€tycfor 22 1907, and then only in a crude and shortéorea
23 Photogrammetry and Remote Sensing, and ciraiofithe 23 A more detailed and extensive outline otdsrse
24 Association of Geographic Information in ti€. 24 appeared in 1909.
25 | retired in 1992, and rather to my sisebecame 25 It has been claimed by the SPLM/A thatdtwas so
Page 109 Page 111
15:14 1 involved in international boundaries.ctea as 15:17 1 much confusion over which river was whiét it was
2 advocate for Nigeria in the Cameroon-Nigease; as 2 not possible to define a boundary using the
3 an advisor to the Ethiopian legal team in 3 Bahr el Arab. | believe that in spite of some
4 Eritrea v Ethiopia, and I've done some worklie 4 uncertainty it was possible to identify thiger.
5 Palestinian Authority. 5 In this context, it is useful to establisht of
6 With your permission, Mr President, | witw turn 6 all those features that are exhibited by the
7 to my presentation. 7 Bahr el Arab which can be used to distingitiffom
8 Presentation by MR ALASTAIR MACDONALD 8 other rivers. We can then test early mapsagtnese
9 THE WITNESS: Mr President, members of the Tritbuihés 9 features to determine how well a particulap mepicts
10 a great honour for me, as a land surveyoatbéer 10 them.
11 advanced years, to appear before your digshegd 11 On your screen now is a modern map oétbe
12 Tribunal in such august surroundings. 12 prepared by the Government for this cases dérived
13 My task today is threefold. First, | ialike to 13 from satellite imagery, and shows the counféise
14 explain to the Tribunal the development efdiepiction 14 three rivers, and that of the Bahr el Ghaztalwhich
15 of the Bahr el Arab on contemporary maps$efieriod. 15 their waters flow. The upper tributaries ethiorm the
16 Secondly, | shall take the Tribunal tlylosome 16 river have their sources close to the wagerfletween
17 examples of serious misinterpretation ofitizping 17 the Nile and Shari basins.
18 evidence by the SPLM/A, to show that the gsioh that 18 But the first point of reference thatdmwto
19 it claims to exist is largely self-generated. 19 emphasise is the ancient copper mine of Hefré&Nahas,
20 Finally, I would like to show the Triburrw the 20 now circled, which lies close to one of those
21 error made by Wilkinson in 1902 resulted gresiation 21 tributaries.
22 of the Bahr el Arab on the 1904 Intelligefféice map, 22 After the tributaries combine, the mawer flows
23 rather than a misnaming of the Ragaba ezaZzsg 23 in a large loop to the north as far as 10@®
24 a whole, as claimed by the SPLM/A. 24 roughly follows that parallel for 80 kilomes: The
25 Mr President, printed copies of all thepsiand 25 river then flows in a generally southeastation,
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15:18 1 through the area with which this caseigerned, 15:22 1 necessary to know its every twist and.turn
2 receives the Lol as a tributary, and finalyees the 2 By contrast, the SPLM/A has sought tordidit
3 Bahr el Ghazal at a place known as Ghabata.A 3 every historical map by comparing it with adem
4 This confluence is at this readily ideabife 4 satellite image and consigning it to the Joeaip,
5 point on the Ghazal, namely where it changestibn 5 often only on the basis of longitude errot, &lao
6 from flowing due north to northeast. Afteisth 6 through a clear inability to interpret its temts.
7 northeast section, the river turns to the aadtflows 7 There has clearly been no understandirtigeof
8 on to Lake No. 8 serious problem that longitude presented betfwe
9 So, in summary, we should look for théoiwing 9 arrival of the telegraph, and | will deal wittis
10 features when assessing maps of the peniddeo 10 topic in more detail later. Neither has ¢hleeen any
11 depiction of the Bahr el Arab: a tributarggiag close 11 consideration of what might be expected gbsva that
12 to Hofrat en Nahas; a loop to the north aada 12 era, and on top of that, some comments siogiyot be
13 10°20'; from there, a southeast course, mickp the 13 related to the maps they apparently refer to.
14 Lol at approximately 9°12'; a junction wittet 14 Mr President, members of the Tribunabw return
15 Bahr el Ghazal at the turning point in itaruhel from 15 to the development of the depiction of therBd Arab.
16 north to northeast. 16 I will start with Ravenstein's map of 1888,extract
17 Mr President, before leaving this modéisplay 17 of which is now on screen.
18 I would like to point out to you two otheafares. 18 Taking into account the constraints efgkeriod,
19 Firstly, Lake Ambady, some 40 kilometres baftthe 19 we can see that, though going no furthethrtbein 10°,
20 Ghabat el Arab, at the confluence with ttre diod 20 this map does place the mouth of the BaAra at the
21 secondly, the double channel of the Bahrhelzal as it 21 Ghazal's change of direction and does takear
22 approaches Ghabat el Arab, a feature thathk has 22 north of 10°. However, the Boro, as mentione
23 been confused with Lake Ambady by the SPLM/All 23 earlier -- the name is more usually appleethe head
24 address this point later. 24 water of the Lol -- joins the river too fgrstream.
25 Using these tests it is possible to aatiie maps 25 But there is no trace of the Ragaba ez Zargze
Page 113 Page 115
15:20 1 of the period and track the development of 15:24 1 north of the Bahr el Arab.
2 an understanding of the course of the BaAra. But 2 An extract of Lupton's map of 1884 is nmwthe
3 before | show you some examples, it is necg$sa 3 screen. It meets three of the four critettigctv are
4 spend some time on the philosophy of my amgbroa 4 now highlighted. The one that is lackings Lol
5 compared with that of the SPLM/A. 5 coming in as a tributary in the lower reachi€se map
6 | have considered the body of maps tteat ar 6 shows this river flowing into the Jur and tfnising
7 available to me as forming a continuum whiisipldys 7 the Bahr el Ghazal too far south. Again,éhismo
8 a gradually increasing awareness of the deftdile 8 trace of the Ragaba ez Zarga.
9 course of the Bahr el Arab. To assess thed tdv 9 An extract of the general map of the Niiley of
10 increasing awareness | have looked at howeaeh 10 1898 is now on screen. It introduces a rooroluted
11 depiction fits within the overarching frametvthat 11 drainage around Ghabat el Arab, but the aprthost
12 I have just described. | have also takemactount 12 connection of Bahr el Arab and Bahr el Ghazat the
13 the limitations of the era. 13 turning point of the latter.
14 For example, | do not concern myselfrtaeh with 14 The Lol is named the Bahr el Homr, anétiér it
15 longitude error, as it was simply not posstbl 15  joins the Bahr el Arab or not depends on Wwiltannel
16 determine longitude with any precision indnea at 16 might be followed by the river from the paiiw
17 that time. 17 circled. The loop to the north above 10°thed
18 Neither am | concerned by the lack oaiflef the 18 connection with Hofrat en Nahas are botheth@nce
19 meandering of the river in its middle reachégstil 19 again, there is no trace of the Ragaba egaZar
20 the arrival of aerial photography it would have been 20 I now turn to the skeleton map of the&@udf 1901.
21 feasible to depict such intricate detailr the 21 It has significant similarities with the 188&p, as
22 purposes of boundary making it would be eiffit to 22 | would expect. The mouth, the loop and Bioén Nahas
23 know that the river which formed the boundaetween 23 are all there and are now highlighted. Tk &gain
24 Darfur and Bahr el Ghazal and ran down to the 24 named Bahr el Homr, connects with the Bal®@telzal in
25 Ghabat el Arab was the Bahr el Arab. It nats 25 much the same way as on the 1898 map.
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15:26 1 Next we have Mardon's map of 190%aét been 15:29 1 correct additional adjustment when it carad a map
2 mocked by the SPLM/A as the doodlings of aebhaster. 2 drawn on a longitude system based on the Paris
3 However, | would like to draw the attentiontioé 3 Observatory with the modern map, which is dase
4 Tribunal to the prefatory note to his book Adgraphy 4 Greenwich.
5 of Egypt and the Anglo-Egyptian Sudan, pulglisin 5 The result of the comparison, as it appear
6 1906, where Mardon writes: 6 map 61, looks rather like a bowl! of multicaled
7 "The writer is very greatly indebted fofdrmation 7 spaghetti. The SPLM/A suggests that this shibat
8 and invaluable help to ... Lieutenant-Colddeunt 8 there was no coherent understanding of thégrosf
9 Gleichen, late Director of Intelligence andi&u Agent, 9 the Bahr el Arab. However, the issue of caispa is
10 War Office; ...; to Captain RCR. Owen and t@@mpAmery, 10 more complicated than it appears to believe.
11 Intelligence Department, War Office ...; tol@el the 11 As Dava Sobel says in her bestsellinggboo
12 Honourable MG Talbot RE, late Director Gehefa 12 Longitude:
13 Surveys in the Sudan ..." 13 "The zero-degree parallel of latitude ...
14 This suggests that he had some rathex mor 14 By that, of course, she means the Equator
15 knowledgeable assistance in his compilatian tyour 15 "... is fixed by the laws of nature, wettihe
16 average schoolmaster might expect. 16 zero-degree meridian of longitude shifts the sands
17 However that may be, it cannot be dethiatithe 17 of time. This difference makes the detertionaof
18 map meets the criteria that have been sétdor 18 latitude child's play, and turns the deteatiam of
19 Bahr el Arab. The river's connection with 19 longitude, especially at sea ..."
20 Hofrat en Nahas, the loop to the north arduthction 20 And we might also adhere "and in the Bahr
21 at Ghabat el Arab are all there. A river adrthe 21 "... into an adult dilemma, one that giaththe
22 Bahr el Homr, which looks convincingly likeetLol, 22 wisest minds of the world for the better pttiuman
23 avoids joining the Jur and is correctly shasn 23 history."
24 a tributary of the Bahr el Arab. Once agtiere is 24 Now, the usual method of fixing positiomemote
25 no trace of the Ragaba ez Zarga. 25 areas in 1905 was by observation to the sdfa
Page 117 Page 119
15:27 1 Mr President, in summary, there istiouous and 15:31 1 stars. The problem lay in the determamadif the time
2 similar pattern of depiction of the Bahr ebrthrough 2 of the observations. Time can, of course bés
3 all these maps up to Mardon's map of 1903s Th 3 determined by observation to the stars, hwubitld
4 depiction shows that there was a continuous 4 need an experienced surveyor and advancedriretts to
5 understanding of the important features otthase of 5 get acceptable results.
6 the Bahr el Arab from the vicinity of Hofrat 8lahas 6 A much simpler method is to observe thadit of
7 down to Ghabat el Arab. By contrast, theris 7 the sun at midday. Some of the officialsrek aind
8 depiction of the whole length of the RagabZaga 8 many of the early explorers who travelledhgNlile
9 south of 10° north -- that is, in our area of 9 would quite likely have had some means of méag the
10 interest -- until 1909. 10 altitude of the sun at midday, primarily fatitude,
11 In 1904 the Intelligence Office in Khanto produced 11 for which they would get quite good results.
12 a map at 1:4,000,000 which did depart to sextent 12 Longitude was a different matter. THabdity
13 from this continuous pattern, and this wélldealt 13 of their watches on their long treks would i@ good.
14 with later in my talk. 14 Just 1 minutes of time error produces amfist&rror
15 Mr President, members of the Tribunabw want to 15 of 27 kilometres in longitude. So until tvent of
16 turn to the manner in which the SPLM/A hasgé to 16 the telegraph line, or of wireless time signa
17 show that these early maps are unreliableonhpared 17 longitude was bound to be unreliable andnapasison of
18 them with a map of the area taken from siztell 18 mapping through latitude and longitude is mregless.
19 imagery, and its comparison is now on screen. 19 A far better, and very normal, methodhaip
20 The course of the Bahr el Arab taken fe@oh early 20 comparison is to identify reliable commonnp®iof
21 map has been overlain on the modern basdynaging 21 detail and then to apply a block shift to omep so
22 the latitude and longitude grid as if botHyeand 22 that the common points coincide.
23 modern maps were constructed on the sanremeée 23 In this case the confluence at GhabAtad
24 system. 24 provides a useful common point.
25 To be fair, the SPLM/A did make one petffe 25 The next two slides will show the SPLM/@mparison
Page 118 Page 120
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15:32 1 and my comparison using block shiftsweflook at 15:36 1 "Additional confusion is introducedtie 1898

2 three of the earlier maps and then apply ekiabift 2 Stanford map at the junction between the

3 to each of them, the pecked lines show thigtasmall 3 Kiir/Bahr el Arab and Bahr el Ghazal, withriagular

4 improvement is achieved in the lower reaches. 4 pattern that appears for the first time (ankpeated

5 I have excluded the 1863 map from the SPAL&&t as 5 in later maps). Judging by the 15 minutetsout

6 it seems to me to be so seriously in erraweéver, if 6 discrepancy in the location [of] the junctoféhe

7 we look at the remaining three maps and tppiya 7 Kiir/Bahr el Arab and Bahr el Ghazal, the moogthern

8 individual block shifts in the same way, tigeegement 8 dotted line in fact appears to be the Ngol4Ragez

9 for the pecked lines against the modern coufrdee 9 Zarga, where it has its junction with the BahArab.
10 Bahr el Arab is really very good indeedsdéle is 10 If so, it is erroneously marked as rejoirtimg
11 taken into account, the agreement would &an 11 Kiir/Bahr el Arab upstream. Moreover, therensouthern
12 better, as we shall see. 12 Lol appears (again erroneously) to reconwéhtthe
13 One can also criticise the SPLM/A methedause it 13 Bahr el Ghazal south of Lake Ambady, creatiffigrther,
14 often does not compare like with like. Sésle 14 and mistaken, depiction that is repeatedtar imaps."
15 important in these comparisons. If the magen test 15 This additional confusion suggested leyatithor
16 is significantly enlarged, the visual impafthe 16 would seem to be self-induced. The 15 minateh
17 error that it might display is greatly enheshc The 17 discrepancy is an exaggeration, althougi$fieM/A do
18 scale of the SPLM/A's map 61, as printedsimeply 18 not tell us against what criterion the diparey is to
19 atlas, is just under 1:1,100,000, severaditarger 19 be measured.

20 than the scale of most of the early mapsmunde 20 On the map in question the latitude ef th
21 comparison. 21 confluence is 8°56'. This is only 9 mindtether
22 Mr President, if | could now invite thembers of 22 south than the latitude of the same poirthermodern
23 the Tribunal to turn to tab 3 in their folsleyou will 23 satellite base map of the SPLM/A. Whateker t
24 see an extract from the intelligence maP6#printed 24 discrepancy is, it does not justify in anynlze claim
25 at the correct scale of 1:4,000,000. Thikesmap. 25 that the Ragaba ez Zarga is shown.

Page 121 Page 123
15:34 1 You may well wonder why | have abaretbaur 15:38 1 The confluence of the Ragaba wittBiier el Ghazal

2 marvellous technology at this point. Weilduld like 2 as we know it today is about halfway along the

3 the members of the Tribunal to appreciatethint 3 northeastern section of the Ghazal. Thistpsinow

4 | wish to make about visual impact of the attcale 4 being shown on your screen. There is noafign

5 of the map. When using a computer screencaneever 5 a waterway anywhere near this position. Theem

6 be sure of the skill of the presentation. Omg has 6 northern dotted line to which the SPLM/A refer

7 to look at the three different sizes of scediiat we 7 simply a continuation of the main course ef th

8 have in the room today to understand thistpoin 8 Bahr el Arab to Ghabat el Arab.

9 Returning to the printed map, | have asxample 9 The SPLM/A makes no acknowledgment thasthuthern
10 reduced the size of map 61 so that its $sale 10 Lol appears to be named Bahr el Homr omtiaig. It is
11 1:4,000,000, and | have superimposed it e #04 map. 11 very difficult to understand why the writbirtks that
12 This is a reduction by a factor of just uniderr, and 12 it joins the Bahr el Ghazal south of Lake /iy when
13 | think the Tribunal will appreciate that tisual 13 the lake is not shown on the map. | haveadly
14 impact of the discrepancies is consideradaiyiced. By 14 pointed out in the first part of my speedit thhether
15 presenting its comparison at the larger sufale 15 it joins the Bahr el Arab or not depends dicty
16 1:1,100,000, the SPLM/A is in my view misliapthe 16 channel is followed by the river from themaiow
17 reader. 17 circled.

18 Mr President, members of the Tribuna, $i?A has 18 In summary, none of what is written alibig map
19 shown in a number of instances in its wriilradings 19 makes any sense at all.
20 a significant lack of experience in map asialy 20 At paragraph 30 of the same appendixctiiisment
21 | would now like to show the Tribunal somaples. 21 appears:
22 | will start with a quotation from itsplg 22 "The [Government] memorial relies on 811Skeleton
23 memorial appendix B set against the map iotwih 23 map of Sudan from the Intelligence Divisidnhe War
24 refers. Both are now on your screens, avitl tead 24 Office which depicts railways, telegraphs emdes.
25 the text: 25 As expected given that this is a skeleton ‘toap
Page 122 Page 124
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15140 1 illustrate railways, telegraphs and routes 1543 1 as the 'Bahr el Arab'. It also appeasttie
2 provincial boundaries are depicted on the Tap. 2 Kiir/Bahr el Arab is erroneously describedtss'Lol'
3 From the displayed title box of the mapirestion, 3 for at least part of its middle course.”
4 we can quite clearly see that this was noap o 4 Turning to the map extract, it is quitsiaple
5 illustrate railways, telegraphs and routds8se 5 depiction. The Ragaba ez Zarga is indeediéabine
6 features appear in the title box simply anigén the 6 Bahr el Homr. The map also shows the BaArah
7 map legend. It was an all-purpose base msigrie to 7 coming down from 10°, flowing past Sultan Raind
8 be overprinted with a title and the detailsvbatever 8 joining the Bahr el Ghazal at Ghabat el Ardbe Lol
9 features a government department might wadisgay. 9 joins it below Sultan Rob's, but perhaps wabrth.
10 Mr President, to clarify this, | have paped that 10 The Lol in turn has a tributary which an eigreced
11 the government might wish, for instancestué a map 11 observer might easily identify as the Amadgdxo
12 of the post office network, and this is htw legend 12 other rivers are shown.
13 might then appear. 13 It is obvious that the Ragaba Umm Bieroich is
14 The SPLM/A comments that no provincialimearies 14 a tributary of the Bahr el Arab coming initnleft
15 are depicted, but the map was presenteein th 15 bank above Sultan Rob's, is simply not degiator is
16 Government memorial for its depiction of the 16 the Bahr el Arab erroneously described atthe
17 Bahr el Arab, and not as evidence for orrejainy 17 In its memorial atlas the SPLM/A presdrités map
18 provincial boundaries. 18 to show that the 1913 map was inaccurate wbepared
19 Further on, in more critical commentgiia map 19 to modern satellite imagery. This is, ofrseutrue
20 which are now on your screen, the SPLM/Aestat 20 if one is looking for 2009 accuracy in a 1943p.
21 "... the river's juncture with the BahGhazal is 21 But the Tribunal should be aware thatli®#&3 map
22 much too close to Lake Ambady ... The Ldbéled 22 is drawn at a scale of 1:2,000,000 and peep@5 years
23 Bahr el Homr) connects correctly with the BalhArab 23 ago, without the benefit of accurate longitud
24 but incorrectly connects with Lake AmbadyheT 24 determination. Its depiction of the BahAgmb is not
25 connection of the Lol/Bahr al Homr with Lakenbady 25 going to match the modern map, producedagar
Page 125 Page 127
15141 1 appears to be a consistent error in timeges, often 15145 1 scale and based on satellite imagery.
2 resulting in a circular pattern of riversta t 2 Its purpose was to show the whole provofce
3 juncture of the Bahr el Arab, Lol and BahGlazal 3 Kordofan, a province the size of France, single
4 near Lake Ambady." 4 convenient sheet of paper. While this map hzase some
5 There has been a complete misinterpretafithe 5 inaccuracy in position, it does not contai sins of
6 map in respect of Lake Ambady. If we lookatextract 6 omission and misnaming that the SPLM/A clainsée in
7 of the actual map in more detail, we can bae t 7 it.
8 Lake No carries traces of a coloured infiliethis 8 So here again confusion is being introdues so
9 more obvious on Lake Rudolf much further & gbuth. 9 much by the mapping as by the poor analysisatf
10 On the second, larger-scale extract, thi fiofi 10 mapping by the SPLM/A.
11 Lake No is more easily seen. 11 In paragraph 63 of the appendix theyetisurther
12 By contrast, the double channels southeof 12 evidence of an unfamiliarity with the subjethe text
13 Bahr el Arab confluence can be seen to hawich 13 is now on screen:
14 infill. They are merely the double chanreitse to 14 "The [Government] relies on a 1916 mapaffur
15 Ghabat el Arab referred to in my opening m&aOne 15 prepared by the Geographical Section of the @ffice.
16 can only assume that the SPLM/A has takesetbkannels 16 The Government fails to mention, however thia map
17 to be the outline of Lake Ambady, a caretess 17 also shows the boundary between Kordofan and
18 inexperienced interpretation. 18 Bahr el Ghazal as running north of the KéffiBel Arab
19 At paragraph 58 of the appendix theentther 19 until approximately 24°30' east longitudentlswinging
20 example of confused analysis. The relevextti$ now 20 south to run beneath the Bahr el Arab and @neh
21 on your screens: 21 northwest to the Darfur frontier."
22 "The 1913 Kordofan map contains multiple 22 An extract from the map is now also aeer, and
23 inaccuracies. It labels the Ngol/Ragabaaga as the 23 here we have a similar error to the type that
24 ‘Bahr el Homr'. The Nyamora/Ragaba Umm Biappears 24 Professor Crawford referred to earlier tiftsraoon.
25 to be depicted, but is described later aitsngpurse 25 This first error is a gross error in the libnde
Page 126 Page 128
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15:47 1 quoted by the SPLM/A. 1550 1 comparing maps accurately. Further coofiusf its own
2 24°30' is in the vicinity of Hofrat en Neth well 2 making is thus introduced.
3 outside our area of immediate interest. Bahe 3 Mr President, I'm sure the Tribunal wil very
4 allowing for this, it's very difficult to fatiw the 4 pleased we have come to the end of those reepptes,
5 description of the boundary as running noftthe 5 because | know that lawyers in general arguit¢ so
6 Bahr el Arab until approximately 24°30' longi¢, then 6 interested in maps as | am. But there isrgoitant
7 swinging south to run beneath the Bahr el Arab 7 point that comes out of all this.
8 Sections of four boundaries are showrhermap 8 From all these misinterpretations andrsyrane
9 with conventional symbols: Nuba Mountains/\Whilile; 9 can only assume that the SPLM/A lacked expert
10 Nuba Mountains/Kordofan; Kordofan/Bahr el &aand 10 cartographic advice. This might not be intgoairif it
11 Kordofan/Darfur. What the writer appearbe¢o 11 was not part of its strategy to suggesttti@tnaps
12 completely unaware of is the common cartdgcap 12 used by the Government in this case areiahkeland
13 convention that the symbols for those bouedavhich 13 confusing, and thus significantly add touheertainty
14 sit on a topographic feature are often ochibe the 14 and confusion that the SPLM/A claims to sumabthe
15 sake of clarity. 15 definition of the Bahr el Arab and the bougydzetween
16 The river boundaries now complete th&upgc 16 Kordofan and Bahr el Ghazal. In fact thatfasion and
17 Nowhere can a boundary be described as imoirth of 17 uncertainty is entirely of its own making.
18 the Bahr el Arab until approximately 24°8@iditude, 18 Mr President, members of the Tribunalhaps the
19 or indeed whatever the longitude was reattamh to be. 19 most prominent example of SPLM/A confusiothis case
20 So here we have a further case of weak melpsis 20 of the 1904 Intelligence Office map. Thisveegeneral
21 Paragraph 64 of the appendix providesuyether 21 map at a small scale covering the whole cpunt
22 example of misunderstanding. The relevastaied map 22 The SPLM/A has consistently claimed Wékinson's
23 are now on the screen: 23 mistaken naming of a section of waterwayh@wicinity
24 "The 1918 Nyamell map is likely a misnameap in 24 of Mellum as the Bahr el Arab means thatritbthe
25 the Achwang ... Sheet 65-K series ... Thecqpate 25 other administrators gave that name to thalevf the
Page 129 Page 131
15:48 1 provincial boundary depicted in the 193@&Nell Map is 1552 1 Ragaba ez Zarga as we know it today lidueethis to
2 identical to that in the 1916 Achwang map aapptly 2 be quite mistaken. The best evidence availablis
3 undoing the variation introduced by the 19H8fOr 3 today on the impact of Wilkinson's mistakéhis effect
4 map." 4 that it had on the mapping of the Bahr el Azalihe
5 On a minor point, this sheet is not misednit 5 1904 map.
6 takes it name from a settlement in the southa@ner 6 First, however, | want to establish theeekof
7 of the sheet, as can now be seen in the edlarg 7 Wilkinson's mistake. As the map on your scrneew
8 extract. 8 shows, he only followed the Ragaba for twqy ahort
9 The boundary depicted on the 1918 maptis n 9 sections, about 3% of its whole length. Whaedid
10 "identical to that in the 1916 Achwang mapll three 10 name this part of the river the Bahr el Aty the
11 maps are displayed on screen now. 11 river that flowed past Sultan Rob's villale Kiir,
12 On the 1918 map the boundary has beeedrfovther 12 there is no evidence that he believed thabldegfound
13 to the west, reaching the tripoint with Dadn the 13 a river entirely separate from that whichfed the
14 Bahr el Arab at 26°43' east. On the 191oeddf the 14 boundary between Darfur and Bahr el Ghazalipces to
15 map, the boundary reaches the tripoint atrat@7°54". 15 the northwest, nor that his Bahr el Arab fiovinto the
16 The tripoint on the 1916 Darfur map is alese to 16 Bahr el Ghazal at some point other than Glell?rab.
17 2754, 17 The cartographic evidence provided byl8@4 map
18 Although care must be taken in compatfiegwo 18 supports the view that Wilkinson simply thoube had
19 1916 maps -- the Achwang map is at a scale260,000 19 come across a part of the course of the 8atrab on
20 and the Darfur map is a scale of 1:3,00,00lGbm-- 20 its way from Hofrat en Nahas to Ghabat ebAra
21 the two maps do show roughly the same boyradgnment 21 The cartographers at the Intelligencécoff
22 north of the Amadgora River. So the 191&Wanap did 22 interpreted his report in two ways. Thetfivas to
23 not introduce a variation from the 1916 Achgianap. It 23 divert the Bahr el Arab, which came down from
24 was the 1918 Nyamell map which introducedhgha 24 Hofrat en Nahas, around the loop north of 6
25 Here again, the SPLM/A seems to be indepzt 25 a point upstream of the modern-day locatfolhyei, to
Page 130 Page 132
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15:54 1 flow north to Mellum. From here it folled the course| 15:57 1 to the idea that the Bahr el Arab wasite glifferent
2 of the Ragaba ez Zarga for about 12 kilomebefore 2 river that did not rise in the vicinity of
3 turning south-southeast to reach the Ghaze lahown 3 Hofrat en Nahas and did not loop up to thalfedrof
4 mouth at Ghabat el Arab. 4 10°20'".
5 It was not a case of misnaming the Ragatzarga 5 The mistake was corrected in the 1900Q0,000
6 as the Babhr el Arab, because they simply dicknow 6 map, and from this point on the position &f th
7 anything about the course of such a riveeven its 7 Bahr el Arab remained essentially the samalidhe
8 existence. It was simply a case of routirgg th 8 subsequent mapping produced by the surveyrtdegat.
9 Bahr el Arab to the north, and then backsdxitown 9 The amount of detail of the actual coursénefriver
10 mouth at Ghabat el Arab. 10 changed, and the latitude and longitude atthag more
11 This then had a consequential effechen t 11 accurate measurements could be made.
12 depiction of the river which flowed past 8nlRob's 12 Not every piece of information provedatele. For
13 village, known locally as the Kiir. If it wanot the 13 instance, the location of Abyei and the Bal#rab in
14 Bahr el Arab, there had to be another conflaavith 14 its immediate vicinity moved significantly sten the
15 the Bahr el Ghazal. It was a significangriand it 15 1922 edition of the 1:250,000 series, butmesed back
16 needed a significant head water to justifize. So 16 again in 1925. But the general course ofithee was
17 the cartographers had to create a new ristr, 17 well known, and there was no confusion with ether
18 a source in the hills of Dar Fartit to thestyflowing 18 river.
19 past Sultan Rob's and emptying into the Badhazal 19 Mr President, members of the Tribunad, th
20 some way to the south of Ghabat el Arab. ivafchis 20 development of an understanding of the confriee
21 proved later to have no foundation in fact. 21 Bahr el Arab up to 1905 followed a naturalrse,
22 It should be remembered that these clsangee 22 a course that could be expected for the rdtaru
23 carried out on a map at the small scalez0@0,000; 23 consideration. The depiction lacked inteadétail
24 that is to say 1 centimetre represents 4bnigtres. 24 and showed errors in position. Mistakes sisch
25 The depiction was very generalised, and camuarate 25 Wilkinson's, though none quite so significaccurred
Page 133 Page 135
1555 1 with the scale. 15559 1 from time to time.
2 The direction of travel of the 1904 maignment 2 But throughout the period leading up t63.there
3 of the Bahr el Arab after Mellum must havegatarm 3 was a clear understanding that there wassiasnital
4 bells with those who knew something of itséowourse, 4 river rising in the vicinity of Hofrat en Natjaand
5 for its general bearing was much too clossotah 5 flowing some 750 kilometres southeastwargsitothe
6 instead of east. This depiction was soorlkethby 6 Bahr el Ghazal at a well-determined location.
7 Bayldon in 1905, and by Comyn in 1905/1906. 7 | do not find the arguments advanced bySRLM/A
8 Bayldon was convinced that the river camitio 8 that the maps of the period were too inacelaat
9 Ghabat el Arab in a general east-south-egesttitin 9 confusing to be in any way convincing. Byttast,
10 was the one that flowed past Sultan Roldagé| 10 I have shown that there was a natural pregnesn the
11 whilst Comyn was adamant that no head wétdreo 11 depiction of the river, with many common eat
12 phantom Kiir existed in Dar Fartit; whilstdrys, the 12 occurring on one map after another.
13 director general of the Survey of Egypt inrGa 13 Now, returning to our opening screergrdfaving
14 misinterpreted what Bayldon was saying -- laadvas, 14 studied the maps that | have displayed, wesea with
15 after all, a long way away. 15 absolute clarity that the early cartograpgetshe
16 The Survey Department in Khartoum acckfite two 16 classical signature of the Bahr el Arab rigfithin
17 arguments, and the 1907 1:1,000,000 magteflehat 17 the limits set by the technology of the tiamel the
18 position. The phantom sections of the Kisagpeared, 18 scales of the maps produced. Its depictas fitfor
19 and the Bahr el Arab reverted to flowing past 19 the purpose of boundary delimitation at bmet
20 Sultan Rob's village to Ghabat el Arab. Aerorth 20 Mr President, that concludes my presiemiat hope
21 the first vestiges of the Ragaba ez Zargaljin 21 that you've found it helpful, but before s | would
22 appeared. 22 like to place on record the very great déal o
23 Wilkinson's error caused a variatiorhi@ tourse 23 assistance that | have received from Mr Ma?tatt of
24 of the Bahr el Arab to be shown only on tB@4lmap. 24 the International Boundaries Research Uriiiuaham
25 No other map was affected. His error didgiet rise 25 University in this presentation. His hamesitt go on
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16:00 1 the presentation, but really and trughibuld have 16:04 1 a longitudinal adjustment?
2 done. Thank you. 2 A. That's correct.
3 Mr President, | am grateful for your advas to 3 Q. Okay.
4 where | go now, what happens next. 4 Mr MacDonald, I'd like to ask you some sfi@ns now
5 THE CHAIRMAN: Well, thank you very much, you cga back 5 about your report, if | may. We know you suibeal
6 to your chair. 6 three --
7 We will now proceed to the cross-examorati 7 A. Yes.
8 (4.01pm) 8 Q. -- separate reports, one in early Decembetvemih
9 Examination-in-chief by MS MILES 9 February of this year.
10 Q. Good afternoon, Mr MacDonald. My name is dyeMliles 10 A. Yes.
11 and I'm going to ask you a few questions &your 11 Q. Do you have your reports in front of you?ul@o/ou
12 evidence. Can we start, please, just aiqnesout 12 please turn to appendix 2 of your secondrteips
13 your presentation. Going back, do you hate pundle 13 the penultimate page in that report.
14 of maps in front of you? 14 A. Yes.
15 A. ldon't, but I'm sure Mr Pratt can put itsameen and 15 Q. Atappendix 2, if | may read out, you havid:sa
16 I can see it here. 16 "Further research in the archives ofSheey
17 Q. Alright. Could you please put on screemtia@ 17 Department in Khartoum has shed light orptioeess by
18 entitled "The Bahr el Arab as depicted onsnap 18 which provincial boundaries were determinetitetera.
19 pre-1905". It's the last map before tativider 4. 19 A. Yes.
20 No, the last map before divider 4. & tie 20 Q. Inyour third report -- and you don't needado it
21 adjustment, the longitude adjustment. 21 if you trust me to read the quote correctlyou say:
22 A. I'msorry. 22 "It is clear from the archives of the &y
23 Q. Sorry, | wasn't saying "no" to you, | wasisgyno" to 23 Department that the department must havedmad
24 the screen. 24 access to certain information.”
25 A. I've got it. 25 It was in response to the Bayldon polrtan take
Page 137 Page 139
16:02 1 Q. Thatis correct. 16:06 1 you to it. It's in your third report a&ge 5,
2 You spoke in your presentation about ditjgshe 2 paragraph 19. It's the penultimate sententieat
3 rivers to take into account longitudinal errrect? 3 paragraph.
4 A. Yes. 4 A. Sorry, the paragraph number?
5 Q. You mentioned also latitude. Describing ingghe 5 Q. Paragraph 19 on page 5.
6 guotation from the book Longitude, you desmtib 6 My question is a simple one, Mr MacDondlid: you
7 latitude as "child's play"? 7 personally visit the Sudan Survey Departmetitiee to
8 A. Yes. 8 carry out the research for your reports?
9 Q. You said that -- and | think I've written dwin 9 A. lvisited the Sudan Survey Department.
10 correctly from the transcript: 10 Q. For the purpose of carrying out researclydor
11 "... early explorers who travelled up Hike would 11 reports?
12 quite likely have had some means of meastiiag 12 A. Yes.
13 [position] of the sun at midday, ie for latle, 13 Q. How many times did you visit the Survey Dépant for
14 primarily for latitude, for which they woudget quite 14 that purpose?
15 good results." 15 A. Once.
16 Is that correct? 16 Q. Can you remember when that was?
17 A. Yes. 17 A. That was on the -- if I've got my dates wits
18 Q. So as | understand longitude, to make a tiodigial 18 a Monday to Friday, and | suspect it was
19 adjustment on this map you would need to nloggivers 19 15th-20th January.
20 in a west-east adjustment? 20 Q. Soitwas after your first report but befpoair second
21 A. Yes. 21 and third reports?
22 Q. Butitis correct, isn't it, that you haveamoved 22 A. Yes.
23 these rivers in a north-south adjustment? 23 Q. Atthe Survey Department archive, did yousader that
24 A. That's correct. 24 you enjoyed free access to the archives?
25 Q. So you have made a latitudinal adjustmentedisas 25 A. The procedure -- | sat in a room. I'd askedny
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16:07 1 records that might refer to the boundasfdéordofan 16:10 1 Percival -- | believe | have seen the iRekcomplete
2 and Bahr el Ghazal. These records were btaaghe 2 sketch map, but I've not used it in my report.
3 and nothing particularly useful was foundarsals 3 Q. The complete Percival sketch map that yoebelyou
4 Kordofan and Bahr el Ghazal go. In fact, mghwas 4 have seen, is that in the same form as thie fir
5 found. 5 Percival sketch map that you saw that reletede
6 Q. Okay. Inyour second report you refer to ar@ligham 6 segment of his trek from Wau to Kiir?
7 route sketch -- there's no need to go tovithich you 7 A. Kiir to Wau.
8 reproduce at figures 1 and 2 of your secopdrte 8 Q. Kiirto Wau, you are quite right.
9 A. Yes. 9 A. Isitinthe same form? In what -- how --
10 Q. Did you see any of the other route sketchsrtizget are 10 Q. Is it produced with the same pen, the santmgyrthe
11 relied on by the Government in its submissiarthese 11 same format, or is it a rough sketch?
12 proceedings? 12 A. | have to say that there are a lot of Pefaikatches.
13 A. Not during my visit. 13 | can recall a version of Percival's sketalitts of the
14 Q. Did you see the Wilkinson map in particulatnsequent 14 Kiir which in my view was a fair drawn cogfipugh by
15 to your visit? 15 whom | don't know.
16 A. Did | see -- which Wilkinson map? 16 Q. Did you see what would be in your view a fmawn copy
17 Q. The 1902 Wilkinson sketch map. 17 of a sketch map by Percival for the sectidmitrek
18 A. The route map? 18 from Keilak to the Kiir?
19 Q. Yes. 19 A. Ithink | ought to make clear, Mr Presidesihat | mean
20 A. Did | see it subsequent to my visit? 20 by a "fair drawn copy".
21 Q. Yes? 21 | imagine that Percival on his day-to-@ayney
22 A. Yes. 22 drew a rough sketch and then, perhaps wheptite Wau
23 Q. Did you ever ask to see the complete Wilkinsuite 23 or perhaps when he stopped for a few dayseoroute,
24 sketch map? 24 he would draw up a neater version. Thatogud say
25 A. | personally did not. 25 was fair drawn.
Page 141 Page 143
16:09 1 Q. Okay. Did you see the Percival routectketap 16:12 1 But when | say that I've seen a feameh map
2 relating to his route from the Kiir to Wau? 2 running south from the Kiir, I'm thinking moreit
3 A Yes. 3 looked to me to be a more professionally drevap, and
4 Q. Excuse me. Did you see his sketch map foroihie 4 | had the feeling that maybe a cartographemdoae
5 from Lake Keilak to Wau? 5 that, though | can't in any way prove that.
6 PROFESSOR CRAWFORD: Sorry, one point of clarffara 6 To turn now to the Keilak maps, | beli¢iat
7 Are you saying did he subsequent to his wisitid 7 | have seen rough maps of the Keilak to Ragatzarga
8 he during his visit? 8 and also a fair drawn map probably by Percival
9 MS MILES: He's already said he didn't see anycskaaps 9 Q. Sojustto be clear, you believe you have feemthe
10 during his visit, so subsequent. Thank ywu f 10 Government a fair drawn map for the segnremt Kiir to
11 clarifying. 11 Lake Keilak, probably drawn by Percival?
12 A. Inwriting my reports | only saw the Percigietch 12 A. No, I'm not saying that.
13 maps running south of the Bahr el Arab, ar, lds 13 Q. You have not seen?
14 Percival referred to it. 14 A. You are confusing me by changing direction --
15 Q. Did you ever ask to see the complete Perskeith 15 Q. I'msorry.
16 map? 16 A. -- and also changing segments. | don't waatto get
17 A. | very much wanted to see that part of theedetween 17 the impression that I've seen anything dtirean
18 the Ragaba ez Zarga and what we now take tioeb 18 a route from Keilak to the vicinity of the
19 Bahr el Arab. 19 Ragaba ez Zarga. | believe -- | cannot kelately
20 Q. Sodid you ever ask to see the completevRésiietch 20 sure, but | believe | have seen a rough kladtthat
21 map? 21 route, and a fair drawn section of that rdayte
22 A. | asked members of our team in England, dreliéve 22 Percival.
23 that request was conveyed to Ambassador iBirde 23 | have not seen, to my knowledge -- adstaot
24 Q. Butyou never did see the complete Percketth map? 24 before | wrote my reports -- any sketch betwne
25 A. | have -- since completing my reports | hagen the 25 Ragaba ez Zarga and Burakol close to the &aknab.
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16:14 1 South of Burakol | believe | may have seertival's 16:18 1 Q. And you did not review any Bahr el Ghdmaindary file

2 sketch, | believe | may have seen a rougttkkanhd 2 at that time, did you?

3 I have certainly seen a sketch | took to bedfawn 3 A. No. No.

4 by a cartographer, in preparation presumatsly f 4 Q. Did you ask for a Kordofan boundary file toiesv?

5 transfer to the next edition of the 1:250,0p. 5 A. Yes.

6 It's a very complicated set of sketched, a 6 Q. Did you ask for a Bahr el Ghazal boundarytfile

7 I apologise if I'm being a little bit confusdmlit it's 7 review?

8 requiring quite an effort of memory to somlitout 8 A. Yes.

9 without any documents in front of me. 9 Q. Okay. We can move on to the content of yeports
10 Q. Ithink you were very clear, thank you, Mré@enald. 10 now, if we may. Can | please have back ngepan case
11 Just one question about your answer. Yal sai 11 | need them?

12 "I have not seen to my knowledge, cétaint 12 A. Yes. (Handed)
13 before | wrote the report, the sketch betvihen 13 Q. Thank you.
14 Ragaba ez Zarga and Burakol." 14 If we start with your most recent, thirelort,
15 Now, have you seen one since you wrate eport, 15 you accept there that the area we're contedsut in
16 or indeed your reports? 16 the era under consideration was a remoteopaitica.
17 A. I'msorry, Mr President, but | really canisaver that 17 You describe it that way at paragraph 6looir yhird
18 question, not because I'm trying to avoibut, 18 report, but you probably don't need to gib to agree
19 because quite honestly | was not involved thie 19 with me that this was a remote part of Affica
20 sketches after writing my report because weng then 20 A. 1 would have thought so.
21 being used for another purpose which wasyaole in 21 Q. And that indeed there were -- and again yohably
22 the case. 22 don't need to go to the quote to agree wih-but
23 And so, while | may have seen them, ehast 23 there were difficulties facing any mappindtait area
24 particularly registered them because | haidimg -- 24 in Africa?
25 I had no reason to look at them with care@rdhem 25 A. | do agree with that.
Page 145 Page 147

16:16 1 in my memory. 16:19 1 Q. And also that many of the early adminiistea

2 | hope -- I'm not trying to avoid the gii@s, but 2 officers -- and you referred to this in your

3 really it is quite difficult. There were a6d of 3 presentation -- carrying out exploration weoé

4 reports coming in, and these really did noceon me 4 experienced surveyors? You put it this way:

5 in the later stages. 5 "At the time it would have been possille t

6 Q. We can move on, Mr MacDonald. 6 determine astronomically [this is coordinatesi this

7 Also at your second report, appendix Zhervery 7 would be beyond the expertise of most of the

8 last page of your second report. 8 administrative officers concerned.”

9 A. I need another copy because -- 9 That's true, isn't it?

10 Q. That's okay, | can pass you my copy. Hevesye. 10 A. Yes. | have to say that of course thislis al

11 (Handed) 11 speculation. I'm attributing to these office level

12 A. Yes. 12 of ability, and of course that is on the lggetinds of

13 Q. Atappendix 2 you refer to three sourcess iBrback 13 probability.

14 at your visit to the Survey Department aresivYou 14 Q. That's fine. You say that:

15 refer to three sources: the Kasala boundarytte 15 "Any travel in the country between the

16 Sinnar boundary file, and the Funj boundiey &nd 16 Bahr el Ghazal and the watershed was difficul

17 you speak in appendix 2 about having revieseede 17 By "the Bahr el Ghazal", you mean therBalGhazal

18 correspondence -- would you like the otheepat 18 River, don't you?

19 appendix 2? 19 A. Yes, |l do.

20 A. No, I've got the other page. 20 Q. And by "the watershed" you're referring ® th

21 Q. Oh, you've got it now -- about having revidweme 21 Lake Chad/Nile watershed?

22 correspondence from those files. 22 A. Yes,ldo. Yes, |am.

23 My question is: you did not review anyréafan 23 Q. So the whole area that you talk about wherrgter to

24 boundary file at that time, did you? 24 the country between the Bahr el Ghazal amavetershed

25 A. No. 25 is in fact that whole area to the -- withauhap, it's
Page 146 Page 148
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16:20 1 difficult. 16:24 1 A. Yes. Well, | wrote it, so obviously | e it to be

2 A. Yes. 2 true.

3 Q. Could we go to your Comyn map, which is repoedi at 3 Q. I'msure. You recognise that the task ofirsput

4 page 182 of your first report. 4 the course of the waterways in the area prueegd

5 A. Yes. 5 challenging in what you describe as "veryiciif flat

6 Q. It's cut off at the side, which makes thiktke bit 6 country"; that's 5.2 of your first reportyifu want

7 difficult, but | think you'll follow. At thdocator 7 to check that.

8 inset we see Lake Chad to the northwest; citrre 8 A. Yes.

9 A. Yes. 9 Q. Inyour third report you elaborate on thevalee of
10 Q. And the area enlarged is essentially to ttha af the 10 the problem that you describe as the "flaganf the
11 east and southeast of that Lake Chad/Nilersla¢d 11 Bahr", and you elaborate by saying:

12 therefore? 12 "The traveller was unable to get any vidithe

13 A. Yes. 13 ground to trace the twists and turns of ivers and
14 Q. So that's the area that you're discussing wbe're 14 the way they were interwoven."

15 talking about where travel was difficult: essally 15 Is that correct?

16 the area on the Comyn map? 16 A. Yes.

17 A. Well, I'll just make the comment that it'slifg part 17 Q. You agree, moreover, that it is unreasortabdxpect
18 of that area, because you can see withrias, Ifor 18 a detailed depiction of these river courses the

19 instance, from Meshra el Rek to Wau, WaudorDZubeir, 19 arrival of aerial photography?

20 these are all, if you look at the legendntigu 20 A. Yes, | said that this morning.

21 traversing maps by British officers. 21 Q. Andthis, in the Sudan at least, would neehzeen
22 It's a fairly dense little network of tes there, 22 until the Second World War?

23 and it's probably the area to the north efviignetted 23 A. Yes.

24 line that runs through the centre of BatGlehzal. 24 Q. Inthese proceedings we are fortunate entmugave the
25 Q. And "the area to the north of the vignetied'| by 25 benefit of modern satellite imagery of thesarand

Page 149 Page 151

16:22 1 that you mean the area to the north -- 16:25 1 | think you agree that the actual sageliitagery
2 A. Perhaps "shaded line" would be -- 2 shows that this is an area where there islttuie of
3 Q. -- of the shaded line, so that would encompiesarea 3 channels, old and new?
4 above the Ngol and above the Bahr el Arab? 4 A. Yes.
5 A. Again, that's a fairly general statementhihk 5 Q. Now, if we could look at the 1904 War Officam
6 coming down to that place, Shakka, and movitgthe 6 please, Mr MacDonald.
7 watershed area | think was a fairly genenaleo 7 If it doesn't raise any objection, coultbk
8 followed by traders and slavers. 8 Mr MacDonald to turn to that map in the Gleich
9 Q. Butthe area north of the Bahr el Arab asaegion 9 handbook?
10 this map? 10 Mr MacDonald, do you recognise the bojlst
11 A. Immediately north of the Bahr el Arab, yes. 11 handed to you? (Pause). | can assist y®thé
12 Q. Okay. So you accept that the fairly densevor of 12 Gleichen handbook --
13 routes that you describe are not in the raoei of 13 A. Yes. | hadn't seen it in its original editio
14 the Bahr el Arab? 14 Q. Ifyou turn to the back please, Mr MacDonédtllike
15 A. No, but of course Comyn was based in thehs@uid he 15 you, just if you can, by looking at the refeze
16 shows the ones he knows about. There aadyctaher 16 number, confirm that that is the map that'the
17 routes coming down from the north that hesdtbeshow. 17 screen?
18 Q. Okay, and we'll come to those. 18 A. Yes, yes,itis.
19 You say of this area, in your first rapthiat by 19 Q. You refer to this map in your first repotsdribing
20 the end of the 19th century it had not beessible to 20 it as having been produced by the Intelligeffice in
21 connect the rivers on the watershed witkitoevn 21 Khartoum in May 1904.
22 mouths of tributaries on the Bahr el Ghaati any 22 A. I certainly accept the 1904. I'd have tetg&ur word
23 certainty. 23 for May without looking up the reference.
24 A. Canyou give me the reference? 24 Q. It's the first report at paragraph 3.9. ¥an check
25 Q. Yes, certainly: paragraph 5.1 of your fiegiart. 25 it, I'm happy for you to go to it. You'lhfil that at

Page 150 Page 152

40 (Pages 149 to 152)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 3 Monday, 20th April 2009
16:27 1 page 172. 16:31 1 What you're looking at here is the¢ pegje of the

2 A. Yes, that's correct. 2 bibliography and cartography for the 1905 Suda

3 Q. And you agree, and you've said in your presient, 3 handbook; right?

4 that this map reflects Wilkinson's assumptiai the 4 A Yes.

5 river he reached just south of Falwal was \keatalled 5 Q. Ifwe look at part C of the cartography, thatititled

6 the Bahr el Arab? 6 "Maps", obviously. Can you see under the wdFbr

7 A. Yes. 7 general maps the following are recommendée'fitst

8 Q. Inyour second report at paragraph 10 youtsity 8 map listed there, would you agree with me et is

9 "There was a short-lived period of cordusafter 9 the map that you've just refolded in the bafcke
10 Wilkinson's journey in 1902 which resultedime map 10 handbook?

11 being issued with a distortion in the cowfthe 11 A. Yes, | would.

12 Babhr el Arab to the north of Sultan Rob'kRgi." 12 Q. Could you read out for me, please, the wafigs the
13 A. Yes. 13 name of that map, the words in parentheses?

14 Q. That map you're referring to is the map ensitreen 14 A. It says "latest and most up-to-date geneggd"mwvhich
15 and the map that you just found in the bddhke 15 of course refers to the Anglo-Egyptian Sudan.

16 handbook? 16 Q. Thank you.

17 A. Yes. 17 If we could move to a different topic nplease,

18 Q. And you say that this confusion had beerected, to 18 Mr MacDonald: the broader subject of what glescribe
19 be fair, by 1907? 19 in your first report as "Intense Explorati@800 to
20 A. Yes. 20 1910". You open that section of your repbgtage 168
21 Q. So Wilkinson's mistake was at least initialtgepted 21 with a quote from 1898, the first year of the
22 by the Condominium administration? 22 Condominium. The quote says -- these argaot
23 A. lonly know that Wilkinson's mistake resultadhe 23 words:

24 depiction on the 1904 map. 24 "Almost a century has passed since Brdisste
25 Q. Okay. If you go to paragraph 3.9 of yowstfieport, 25 marked the Bahr el Arab on the map, and nawledge of

Page 153 Page 155
16:29 1 Mr MacDonald, the third sentence of tlegirt, you 16:32 1 it is even now scarcely more definite. BNwopean has

2 say: 2 explored the whole course of the stream.”

3 "Initially it was accepted by the Condoiain 3 You've reproduced that quote in your repor

4 administration that he ['he' being Wilkinsards right 4 A. Yes.

5 in calling this stream the Bahr el Arab." 5 Q. Now, in that section of your report entitlédt&nse

6 A. Yes, | have written that, and perhaps | shoutde -- 6 Exploration, 1900 to 1910", the first pre-1%3plorer

7 I should have written what I've just said. 7 that you refer to is Saunders; right?

8 Q. Looking at the map, Mr MacDonald, and you lcark at 8 A. Yes.

9 it, it has a close-up on the screen, can geu s 9 Q. However, you would accept that Saunders nitilde |
10 Sultan Rob's marked on that map? 10 contribution to the understanding of the sewof the
11 A lcan. 11 Bahr el Arab, other than defining the loaatid its
12 Q. Can you tell me on this map the name ofitle that 12 mouth?

13 Sultan Rob's is located on? 13 A. Yes.

14 A. It says River Kiir or el Gurf. 14 Q. The next pre-1905 explorer that you refén tgour
15 Q. Can you describe for me whether on this maja$Rob's 15 "Intense Exploration" section is Wilkinson?

16 is depicted on the north or the south of tivet? 16 A. Yes.

17 A. I'd need a greater enlargement for my old gye 17 Q. We've spoken about Wilkinson briefly.

18 afraid. 18 The third and final pre-1905 explorethe region
19 Q. It may help to look at the map in the bacthefbook. 19 that you discuss in your first report, altbeiéfly,

20 We do have a magnifying glass. I'm not beimegky; 20 is Percival. (Pause)

21 | can't see it either. 21 A. I'mjust pausing because I'm not sure thatg the
22 A. Yes, it appears here to be on the northele si 22 final. | would have thought | mentioned Conand
23 Q. Could you fold up that map but keep opendBksi, the 23 Bayldon.

24 handbook, for a moment. Turn from the baghage 349, 24 Q. Sorry, Mr MacDonald, pre-1905. I'm cuttirmuy
25 please, of that handbook. Do you have it? 25 "Intense Exploration" section down the middle
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16:34 1 A. Sorry, | missed that. Yes, | think thatsrect, 16:37 1 A. Yes, | do.
2 provided you mean, by "1905", January 1905? 2 Q. Andindeed, settlements of Sultan Rob wetbkaittime
3 Q. Yes. Other than Percival and Wilkinson, inrysection 3 located to the north of the River Kiir?
4 in your first report on intense exploratioruydon't 4 A. That is what Wilkinson said.
5 discuss any other pre-1905 sketch maps orepekts 5 Q. If we could look at the Wilkinson sketch mimse
6 from any other explorers in the region? 6 marked settlements, the Mareig district iskmdmorth
7 A. No. 7 of the Kiir. You accept that these are likely
8 Q. So the extent of intense exploration pre-188&ussed 8 settlements of Sultan Rob that Wilkinson caéorigefore
9 in your first report is limited to Wilkinsome 9 he crossed the Kiir?
10 Percival? 10 A. I think I should make it clear, Mr Presidethiat my
11 A. And Saunders. 11 job was to identify or to chronicle the deghent of
12 Q. Butyou've said that Saunders made littléritrion 12 the depiction of the Bahr el Arab. | was not
13 to the understanding of the course of ther BbArab, 13 particularly concerned with where the Dinlersviving.
14 other than defining the location of its mouth 14 Q. But you did deal with where the Dinka wewnlj in
15 A. That was a contribution. 15 your second report, albeit briefly, at laaselation
16 Q. Alright, that's fine. Could we turn to areatiopic. 16 to this area and in relation to where SuRab was
17 THE CHAIRMAN: I'm sorry, how long do you thinloy have 17 living?
18 to go on? 18 A. ldid deal -- yes, | dealt with the issuendifether
19 MS MILES: 10 minutes. 19 Sultan Rob lived on the north or south baekause
20 THE CHAIRMAN: Okay, keep going. 20 | felt that Sultan Rob is a major featurelmmaps of
21 MS MILES: Ngok presence, Mr MacDonald. Letistto the 21 the era, and | wanted to be quite clear wheneas.
22 historic and cartographic evidence dealirth thie 22 Q. On that subject, at paragraph 25 of yourretoeport,
23 presence of Ngok in and around 1905. 23 you say that:
24 Now, apart from passing reference to iNi&n and 24 "There is no evidence that Sultan Robrhaded from
25 others having seen Sultan Rob's villager, kageold 25 his original village in 1903."
Page 157 Page 159
16:35 1 village and Burakol, you did not discuss presence of 16:39 1 By "his original village" you mean Matng, the
2 Ngok prior to the 1905 transfer in your firgport? 2 site where he met Wilkinson?
3 A. No. 3 A. Yes.
4 Q. Also in your third report you do not consitigrok 4 Q. You do accept, though, that there is evidémae
5 presence in any detail, and to be fair, treg w 5 Sultan Rob in fact lived in Burakol at leagtit904?
6 a responsive report to the response to yrsir fi 6 A. I'mnot sure, Mr President, if I'm allowedday this,
7 report. 7 but my own personal opinion is that he mightl lWwave
8 A. Yes. 8 been operating two villages, and moved baddamnvards
9 Q. So for the questions on your discussion ofkiNgo 9 between them. That's how | interpret theoteri
10 presence, could we turn to your second repsithis 10 reports on his location during this period.
11 is the report in which you deal with anylw evidence 11 Q. You qualified that as your own personal apinils
12 on this subject. 12 there any evidence in the record that thatindeed
13 Now, first at paragraph 23 of your secapbrt, 13 the case?
14 you deal with paragraph 924 of the SPLM/A roeah.  And 14 A. The evidence in the record is the difficuity
15 that paragraph of the SPLM/A memorial sayse 15 reconciling all of these reports without nmakthat
16 | quote from the SPLM/A memorial: 16 assumption.
17 "Wilkinson next records that, at a p@8tmiles 17 Q. You say in your report that Sultan Rob liiretathiang
18 from Ngol, he reached what he termed 'theRiier, or 18 up to his death in 1906, but you would actegtthe
19 Bahr el Jange', and the 'settlements of ISRt 19 evidence in the record does not supportibratiusion?
20 which were located on both sides of the river 20 A. Canyou give me a reference?
21 Now, your comment about that report & the 21 Q. Sorry, paragraph [19] of your second repdrglieve.
22 citation is not true to its source. You vebafree 22 A. Inparagraph 19, Mr President, | explain thand
23 with me though that the extracted quotesétiements 23 again perhaps this is supposition -- but that
24 of Sultan Rob", comes from, verbatim, Wilkin's 24 Huntley-Walsh reported seeing him on 8th Maand
25 report? 25 | believe that was in his old village. Heswaf
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16:41 1 course, also buried very near to thecgites old 16:45 1 A. Yes.
2 village. 2 Q. The next map I'd like you to look at -- yoteresd to
3 Q. Inyour [second] report at paragraph 31 yqgtisat: 3 it in your presentation -- is the 1907 nonther
4 "The paramount chief's settlement in 1#8@5 at the 4 Bahr el Ghazal map. If we zoom in on this nupyou
5 site of his old village near present-day Malyi, and 5 see Burakol again marked in the fork betwhen t
6 that is about 30 kilometres southeast of thegnt 6 Nyamora, or the Yamoi it's called again, dreKiir?
7 location of Abyei." 7 A. Yes,|do.
8 That's correct, isn't it? 8 Q. Do you see written below that, "Sultan Rob\s n
9 A. Which paragraph are you asking me to look at? 9 village"?
10 Q. Sorry, | was asking you to look at paragrgph 10 A. Yes.
11 A. Yes. I've lost the question, I'm sorry.ldasly said 11 Q. I'd like to take you now to the Whittinghaket&h map
12 that Sultan Rob lived in Mathiang up to resith in 12 of 1910. Have you seen this before. Wethhz in on
13 1906. 13 the area, it might be more helpful.
14 Q. Okay. That was the question, so you've ouoefi -- 14 A. Yes, | have seenit.
15 A. | base that on the Huntley-Walsh -- 15 Q. Do you see Abyia at the bottom of the map?
16 Q. You've confirmed the point, that's fine. 16 A. ldo.
17 Could we please just -- and I'll try totHis very 17 Q. And do you see the "ferry" marked at Abyrad@you
18 quickly -- look at the cartographic recordtfee 18 see the word "ferry" written below Abyia?
19 location of the paramount chief of the Ngokia for 19 A. ldo.
20 the period from 1904 at least to 1925. 20 Q. Would that map suggest to you that the ferlycated
21 Now, in your second report you describeaRol -- 21 as having its crossing over the Nyamoraer th
22 let me ask a first question. Do you acdegit Burakol 22 Umm Biero?
23 was described by Percival as the place whgitan Rob 23 A. That map would suggest that there is a fiamge and
24 was living when he met with him? 24 a half miles upriver from the Kiir junctioorass the
25 A. Yes, |l do. 25 Umm Biero.
Page 161 Page 163
16:44 1 Q. And in your second report you describeaBoiras "on 16:46 1 Q. Thankyou. The 1914 Ghabat el Arab nfapeizoom in
2 the west side of the Ragaba Umm Biero"? 2 here, do you see again the fork between ttaeridya and
3 A. Yes,ldo. 3 the Kiir?
4 Q. And you say "whereas Abyei Town is on the el of 4 A. Ido.
5 the Ragaba"? 5 Q. Do you see "Abyia" written as an area labsysgthe
6 A. That's correct. 6 Nyamora?
7 Q. I'd like to look at the cartographic recordtat. If 7 A. Abyia? Yes.
8 we start with Percival's sketch map itselfy gau see 8 Q. Yes. And do you see the ferry a little bibabthe
9 on the enlargement Burakol? 9 word "Abyia"?
10 A. Ilcan. 10 A. Iseeaferry".
11 Q. Isitlocated in the fork between the Nyanara 11 Q. And that ferry would suggest to you agait itha
12 Umm Biero and the River Kiir? 12 crosses the Nyamora?
13 A. Yes. Inthe enlargement on screen, of coitrdees 13 A. Itwould suggest it crosses the Umm Biers, ye
14 say Yamoi, but | accept what you say. 14 Q. If we look at the 1918 Nyamell map which \past of
15 Q. You accept that the Yamoi is in fact the UBiero or 15 your presentation [earlier], can you seeAyia again
16 the Nyamora, the Ngok name for it? 16 in the zoom-in on that map?
17 A. Yes, | do. 17 A. Yes, I can.
18 Q. Do you see a number of markings suggestiitesed 18 Q. Itsays in full, "Abyei (Sultan Kwol)"; corce?
19 settlements or houses in that area? 19 A. Yes.
20 A. I see a number of markings; | don't thinkehsay that 20 Q. Do you see an "RH" just above Abyei on thapt
21 they would necessarily mark scattered setthdsn 21 A. Yes.
22 There's no legend to check that. 22 Q. Would you agree with me that that likely esggmts --
23 Q. Itis a sketch map, to be fair. Do you seedd? 23 | can take you to the key, but can we adraeethat
24 A. Ido,yes. 24 represents "rest house"?
25 Q. And that's marked close to the river? 25 A. Itdoes indeed.
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16:48 1 Q. So the final map is the 1925 Ghabat ebAmap; do you 17:16 1 position that the red lines representipoial
2 see that? 2 boundaries in Sudan? Looking at the mapvetsoée?
3 A Yes,Ido. 3 A. Ithink the red lines are primarily intendedshow the
4 Q. Do you see Abyei on that map? 4 chapters into which the compendium is dividedi
5 A. Yes, |do. 5 I would need to look at the chapter list te gdether
6 Q. Isitagain described as "Abyei", this time, 6 one could identify the boundaries in that wasorry,
7 "Chief Kwol"? 7 the provinces in that way.
8 A. Yes. 8 Q. Do you know how many provinces existed in 8udd 905?
9 Q. Mr MacDonald, | have one more topic and | wjllto be 9 A. No, Idon't.
10 very quick with it. It's on the subject afundaries 10 Q. Would you accept from me that there wereteigh
11 and | would like to take you to -- 11 first-class and four second-class proviree$welve
12 THE CHAIRMAN: It is perhaps a good opportunity f 12 in total?
13 breaking. 13 A. I'mnot sure if you're including Darfur, whiof course
14 MS MILES: Okay. 14 was a tributary state, but given that polisipi
15 THE CHAIRMAN: Should I recall, Mr MacDonald, thygou are 15 | will accept your list.
16 not allowed to have contact with counselkhef 16 Q. Okay. And one of those first-class provingas
17 Government during the break? 17 Kasala?
18 THE WITNESS: | understand. I'd be quite hampstay 18 A. Ifyou say so.
19 here if someone would bring me a drink. 19 Q. Canyou see Kasala on the --
20 (4.49 pm) 20 A. Yes, I can. I've actually been there.
21 (A short break) 21 Q. Right. And Kasala is in fact crossing twajaters in
22 (5.14 pm) 22 the diagram of chapters?
23 MS MILES: Mr MacDonald, just a couple more qigrst 23 A Yes,itis.
24 concerning boundaries. 24 Q. Sol putitto you again: is it your posititiat the
25 In your conclusion at paragraph 76 ofryfmal 25 red lines on this map as a whole represent th
Page 165 Page 167
17:14 1 report you say that: 17:18 1 provincial boundaries of Sudan?
2 "MENAS's claim [the claim being that n@yincial 2 A. I'would not suggest that as a whole theses Igtew the
3 boundary existed in 1905] has not been proved 3 provincial boundaries.
4 cartographic grounds.” 4 Q. What's the scale of this map, Mr MacDonald?
5 A Yes. 5 A. lcan'treadit. Somethinginches to 192 mil®ne
6 Q. Now, do you accept that there's not a singtia8® 6 in ...
7 Government map in the record in these proogsdhat 7 Q. It's 1:12,000,000; do you accept that? Tlaasimall
8 marks any provincial boundary between Kordafad 8 scale; correct?
9 Bahr el Ghazal prior to 1905? 9 A. Itis asmall scale.
10 A. | accept that there's no map, yes. 10 Q. The small-scale diagram of chapters map wauped by
11 Q. Okay. You refer at paragraph 3.11 of yast fieport 11 the War Office; is that correct?
12 to the compendium index map at figure 7. 12 A. Yes.
13 A. Yes. 13 Q. Okay. The other War Office map that we fimthe
14 Q. You say of this map: 14 handbook is the one that we looked at eatlier
15 "... [this map] clearly showed a pre-180&der." 15 folding-out map at the back of volume 1, trat's at
16 It's at paragraph 3.11 of your first mpdt's 16 a scale of 1:4,000,000; correct?
17 highlighted on the screen if that helps. 17 A. Yes.
18 A. Yes. 18 Q. Sothat means it's three times the scaleeafiagram
19 Q. And you have produced an extract of that magpur 19 of chapters map?
20 report in order to illustrate that point? 20 A. Yes.
21 A. Yes. 21 Q. Finally, the Mardon map is mentioned vergftyiat
22 Q. Ifyou turn to this map in the Sudan handbedikch is 22 paragraph 3.12 of your first report, and gay this is
23 still in front of you -- it's in the frontyo 23 also from what you call the compendium, thde®
24 alternatively we can put it up on the screems 24 handbook?
25 well -- looking at this map as a whole, igaur 25 A. Yes.
Page 166 Page 168

44 (Pages 165 to 168)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 3 Monday, 20th April 2009
17:20 1 Q. Youwon'tfind it in volume 1, Mr MacDodalCan | -- 17:23 1 to Dar el Jange, which is common bundleme 2,
2 A. lwas just checking it is indeed called a cengtium. 2 tab 20, [page 151], for future referenceust jvant
3 Q. Canl pass you volume 2 of the handbook. rfiap is at 3 to pass you the last entry, which is the detson of
4 the back of volume 2 and it's also up on thees. 4 the Bahr el Arab and Sultan Rob's.
5 This map was not produced by the War ©ffieas it? 5 Could you just read the last sentenced&lou
6 A. No. 6 A. "The district on the north bank is called Mgré¢he
7 Q. ltwas produced by HW Mardon? 7 district on the south bank is called Mathizamy
8 A. Yes. 8 Sultan Rob lives in the latter. Much dura is
9 Q. Isthisin any way referred to as an officp, on 9 cultivated.”
10 the face of the map? 10 Q. Durais acrop?
11 A. No. 11 A. | believe it's a wheat, yes.
12 Q. The scale of that map is 1:8,000,000. 12 Q. Thatwas in 1902. So the report standsor t
13 A. Yes. 13 proposition that Sultan Rob lives south efHliir in
14 Q. Sothat map is half the scale of the Ward®ffnap in 14 1902?
15 volume 1 of the handbook? 15 A. | believe that it what it is saying.
16 A. Yes. 16 PROFESSOR CRAWFORD: Thank you. No further dgoest
17 Q. If you turn to the bibliography cartographyack to 17 (5.24 pm)
18 where we started -- at page 349 of the hasidbo 18 THE CHAIRMAN: Thank you. | give now the floaw t
19 A. Volume 2? 19 Mr Bundy.
20 Q. Yes. Sorry, volume 1, page 349 at the kthekmaps 20 (5.26 pm)
21 cartography. Can you find any referencé¢oMardon 21 Submissions by MR BUNDY
22 map in that cartography? 22 MR BUNDY: My task in the time that remains this
23 A. You want me to read the -- 23 afternoon, and | think undoubtedly spillingointo
24 Q. It's quite short. 24 tomorrow morning, is to address one of thrrae
25 A. No, | don't see a reference there. I'm mitecsure 25 issues in the case, which is: what was te @frthe
Page 169 Page 171
17:22 1 what section C is purporting to represent. 17:26 1 Ngok Dinka chiefdoms transferred to Koeaoin 19057?
2 Q. This is the very last question Mr MacDondiid. could 2 The issue is obviously clearly set out in
3 pass you a copy -- have you seen this boakdsefLet 3 Article 2(c) of the Arbitration Agreement, time event
4 me pass it to you. (Handed) 4 that the Tribunal finds that there has beeexarss of
5 This is -- sorry, I'll let you answer theestion. 5 mandate. It's been referred to many timesyr't read
6 Have you seen this book before? 6 it again.
7 A. Notin this form. 7 Now, there's no dispute between the [zatttiat as
8 Q. Thisis Mardon's book, A Geography of Egyt tre 8 a matter of fact there was an administratiaadfer in
9 Sudan of which you cited the preface in your 9 1905 of Ngok Dinka territories and Twic tegries that
10 presentation. 10 had previously been situated in the provofce
11 A. Yes. 11 Bahr el Ghazal to the province of Kordofarg the
12 Q. And you have opened on the map of Sudan -- 12 parties also agree on what the broad pugfabat
13 A. Yes. 13 transfer was. I'll quote from the SPLM/A nweial,
14 Q. --inthat book. Does that map contain tteipcial 14 where it's stated at paragraph 346:
15 boundaries? 15 "The purpose of the transfer was to redhe risk
16 A. No. 16 to the Ngok Dinka of slave and cattle ragdsducted
17 MS MILES: No further questions, Mr MacDonald. 17 by Baggara Arabs located in Kordofan, byiplathe
18 (5.23 pm) 18 Ngok and the Baggara under the same provincia
19 THE CHAIRMAN: I thank you very much, Mr MacDouwil 19 administration.”
20 THE WITNESS: Thank you, Mr President. 20 In contrast to these two general poifits o
21 PROFESSOR CRAWFORD: Just one question by way of 21 agreement, there's obviously a very cleéerdifice
22 re-direct. 22 between the parties over the area that wasferred
23 (5.24 pm) 23 in 1905, particularly the northern limitstbét area.
24 Re-examination by MR CRAWFORD 24 This issue is really at the heart of theutispand
25 Q. You were taken to Wilkinson's route desaipttl Obeid 25 it's illustrated by the map that I'll now bagsaced on
Page 170 Page 172
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17:27 1 the screen. For reference, all of my lgjapare under 17231 1 the area of the Ngok Dinka chiefdoms femad to

2 tab 7 of the daily folders. 2 Kordofan in 1905.

3 Now, the SPLM/A contends that the areadsfierred 3 Now, the Government of Sudan disagredsfoidr of

4 from Bahr el Ghazal to Kordofan in 1905 ingddll the 4 the relevant transfer documents refer to #yedvent

5 areas allegedly occupied and used by the Rydka at 5 in terms of a transfer from one province tothar.

6 that time; and that, based primarily on aradlition 6 Three of the four so-called "transfer doents"

7 and post-1905 materials, these areas extératadvhat 7 specifically referring to the transfer -- tH@05

8 later became the 1956 Kordofan/Bahr el GHaaahdary 8 annual report for Bahr el Ghazal, the 190%uahreport

9 in the south, which was the provincial boupdsr 9 for the province of Kordofan, and the 1905 rmaeandum
10 Sudan's independence, all the way up toQh@51north 10 offered by the governor-general, Major Wieg#bhat was
11 latitude in the north. 11 also in the annual reports -- those threemieats,

12 Of course, the words "occupied and ugetid 12 three of the four documents, specifically tizenthe

13 Ngok Dinka in 1905" do not appear in the adriormula 13 transfer under the heading of "provincialrimtaries",
14 of the mandate, either of the experts ohisf t 14 and in connection with those boundaries. fohaula
15 Tribunal. That's a matter that Professon@al has 15 itself, as explained by my colleagues oniSay

16 already addressed. As | shall show, thay-althese 16 refers also to such a transfer.

17 words "occupied and used", to qualify whas wa 17 Now, in the Government of Sudan's sulionsss
18 transferred -- had nothing to do with the Wt the 18 clear that in 1905 Government administrat@wed the
19 Condominium officials and administrators welthe 19 transfer as involving a change to the praginc

20 situation and viewed the transfer in 1905. 20 boundary. Areas belonging to the Ngok Diake the
21 Now, notwithstanding this, the SPLM/A aeg that it 21 Twic that had previously been located in Bal®hazal
22 was not a specific area that was transfénré805 22 province were transferred to Kordofan in thesr. But
23 from Bahr el Ghazal to Kordofan; but rathevas 23 to ignore the relevance of the provincialrmary and
24 a people that was transferred, namely thex gaka 24 the effect that the transfer had on that bagnis to

25 tribe under Sultan Rob. 25 disregard the manner in which Governmentiaff of

Page 173 Page 175
17:29 1 Now, while the SPLM/A concedes thatttiansfer of 1733 1 the day treated the transfer.

2 the Ngok Dinka tribe from one province to dreot 2 Moreover, the logical consequence of thReNH/A's

3 "necessarily entailed the transfer of Ngoki@in 3 position is that areas south of the 10°35hnor

4 territory", it goes on to assert that it was: 4 latitude must have been considered to have e of

5 "... the transfer of the tribe that defirike 5 Bahr el Ghazal province before the transfiervise

6 territory that was transferred, not the transf the 6 there would have been no need for a tran$faurah

7 territory that defined the tribes that were 7 areas to Kordofan.

8 transferred.” 8 As | shall show, that cannot possibly beect.

9 Now, as part of this argument the SPLM¢Auses the 9 None of the evidence on the record -- norie-even
10 Government of being preoccupied with thetieiahip 10 remotely suggests that prior to the transfer
11 between the transfer effectuated by Condammini 11 Bahr el Ghazal province was considered bydGainium
12 officials and the location of the KordofanfiBa 12 officials to extend up to the 10°35' nortiitlae, or
13 el Ghazal provincial boundary, both before after the 13 even to the 10°22'30" latitude decided byetkeerts,
14 transfer. 14 or that the transfer concerned areas sitsatéar to
15 The SPLM/A's position is that the pro@hc 15 the north.
16 boundary prior to the transfer -- a provihb@undary 16 | turn briefly to the Government of Sudan
17 which, in the contemporaneous documentgrisraiously 17 position. We maintain that the area transtefrom
18 referred to as the Bahr el Arab -- that bmatndary 18 Bahr el Ghazal to Kordofan in 1905 lay alang to the
19 was only a so-called "putative" boundary tias 19 south of the Bahr El Arab River. This pasgitis based
20 provisional, uncertain, indeterminate, beeashe 20 on four key elements, all of which are docutee in the
21 confusion that's said to have existed oweidéntity 21 contemporaneous records, and all of whichrargially
22 of the Bahr El Arab River. 22 consistent and reinforcing.
23 Accordingly, the SPLM/A argues that thesdltion of 23 First, the documents referring to thagfer
24 the provincial boundary between Kordofan and 24 attest to the fact that the transferred dedbalong
25 Bahr el Ghazal is irrelevant to the idendifion of 25 and to the south of the Bahr El Arab RivEhe
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17:35 1 senior-most Government official in Sudatha time, 17:38 1 The change in 1905 to the Kordofan/Bhishazal
2 Governor-General Wingate, provided the cldgares 2 provincial boundary, which previously had beescribed
3 indication of the northern limits of the tréarsed 3 as the Bahr el Arab, was noted in the anrepairts for
4 area. 4 both Bahr el Ghazal and Kordofan in 1905, iand
5 He described the transferred area at page his 5 Wingate's description of the transfer.
6 memorandum, included in the 1905 reports en th 6 After the transfer, therefore, maps ofrélevant
7 finances, administration and condition of uglan, in 7 area began to show the Kordofan/Bahr el Ghazal
8 the following way. It's in your folders abt8, and 8 provincial boundary, the new provincial bouryd#he
9 it's in the common bundle at tab 46. Thisas 9 post-transfer provincial boundary to the saftthe
10 Governor-General Wingate described the teansf 10 Bahr El Arab River.
11 "The districts of Sultan Rob and Okwaithte south 11 Now, while the southern limits of theniséerred
12 of the Bahr el Arab, and formerly a portidrihe 12 area, and hence the new post-transfer Kanfiédr
13 Bahr el Ghazal province, have been incorpdratto 13 el Ghazal boundary, were not precisely estadd in
14 Kordofan." 14 1905, post-1905 maps of the relevant aremtdbe
15 Second, while prior to 1905 there hachlmmfusion 15 boundary in the same general place, as bhilv later
16 over the identity of the Bahr El Arab Riverits 16 on, and the parties agree that this boundg#nyately
17 central section, at the time the transfeuoed and 17 coalesced and became fixed as the Kordofan/Ba
18 was referred to by Governor-General Wingatas 18 el Ghazal provincial boundary in place a$3§6. On
19 memorandum, the Bahr El Arab River in thevaht area 19 that, there's no dispute.
20 had been correctly identified as a resupafcific 20 Thus the transfer area represented &zetmtween
21 explorations sent to explore it. 21 the old provincial boundary constituted by th
22 Wingate referred to these exploratiortsisrown 22 Bahr el Arab and the new Kordofan/Bahr el £aha
23 1905 memorandum. Thus when Wingate idedtifie 23 provincial boundary falling to the south. other
24 districts of Sultan Rob and Sultan Okwahi® $outh of 24 words, but for the 1905 transfer, areas solithe
25 the Bahr El Arab in his memorandum, and "fenlgnpart 25 Bahr el Arab down to the 1956 boundary wdnalde
Page 177 Page 179
17:36 1 of the Bahr el Ghazal province", as hatiegn 17:40 1 remained in Bahr el Ghazal.
2 incorporated into Kordofan, he was referringhie real 2 Now, | shall address each one of thesgtpoi
3 Bahr el Arab, not to the Ragaba ez Zarga po#mer 3 this presentation, but before | do so, howdiaklike
4 river. 4 to draw the Tribunal's attention to three gangoints
5 Third, the information available to Goueent 5 that the SPLM/A has emphasised in its wriftkradings
6 officials at the time of the transfer regagdihe 6 that deserve mention here.
7 location of the Ngok Dinka under Sultan Rot #re Twic 7 First, in its memorial the SPLM/A saidddrguote
8 under Sultan Okwai -- who's also sometimdgdal 8 from paragraph 1114:
9 Sheikh Gorkwei -- the information available to 9 "It is clear that the Government of Suead SPLM/A
10 Government officials placed Sultan Rob'sidishlong 10 were familiar with the Sudan Government'sres
11 and to the south of the Bahr el Arab, oikheRiver; 11 regarding the 1905 decision to transfer 8ukab and
12 and Sultan Okwai's district between the EBdirab or 12 the Ngok Dinka. The parties referred to the
13 Kiir and the Lol River further to the southhat is 13 Government's reports during their negotiatibthe
14 entirely consistent with Wingate's descriptd the 14 Abyei Protocol.”
15 transferred area. 15 Second, our opponents admonish the Gmerhof
16 Fourth, the location of the provincialbdary 16 Sudan not to rewrite or second-guess what the
17 between Kordofan and Bahr el Ghazal prighéo 17 Anglo-Egyptian administrators said and whatrt
18 transfer, as well as between Darfur and BaGhazal, 18 decision was in 1905. Don't second-guess thika
19 was recorded in the annual reports for Kemaid 19 administrators did at the time, or said ttiely
20 Bahr el Ghazal as being the Bahr el Arab. 20 Third, the SPLM/A also in its written ptings has
21 The Kordofan/Bahr el Ghazal boundary gedras 21 argued that we shouldn't draw speculativerénfces
22 a result of the 1905 transfer. The DarfunBa 22 about the transfer from what it terms thetdpue"
23 el Ghazal boundary changed, as Professorf@ghas 23 Kordofan/Bahr el Ghazal boundary. Insteadpaling to
24 already mentioned, much later, in 1924, e@naequence 24 our distinguished opponents, this is what &y you
25 of the Munroe-Wheatley accord. 25 should do:
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1742 1 "The more direct, less speculativeratidble 17:45 1 folders and tab 46 of the common bundle.
2 approach is simply to look at what the Conatdunn 2 Our colleagues on the other side of theabeee
3 administrators said they transferred to Kaxdah 3 that the first three documents on this list ar
4 1905, which was the Ngok Dinka and their teryi" 4 relevant, and | believe that even Professdy Ealls
5 Now, on these three points I'm pleaseshyo 5 these first three documents "foundation texBit the
6 Mr President and distinguished members oftitainal, 6 SPLM/A has gone out of its way in its memoaad! its
7 we have a measure of agreement. 7 counter-memorial to ignore the fourth document
8 Yes, the negotiators of the Abyei Protagete 8 Wingate's memorandum, or when it became ibssible to
9 aware of the 1905 transfer documents. Théwsthe 9 ignore it any longer, to try and explain itagwn its
10 formula is drafted the way it is, referring t 10 rejoinder.
11 a recorded administrative transfer of an sBrd®05 11 | shall discuss each of these documaritg'n, but
12 from one province to another, not to demdgapr 12 before doing so | might just note in passivay it is
13 post-1905 events, criteria. 13 absolutely extraordinary in the Governmeriéss that
14 Yes, neither party -- and nor, with theatest 14 the ABC experts referred to none of these doguments
15 respect, we would suggest, the Tribunalcukh 15 in connection with the transfer in their nepdespite
16 attempt to rewrite or second-guess what the 16 the fact that all of them had been submitettie
17 Anglo-Egyptian administrators said aboutrtdeicision 17 experts by the Government of Sudan.
18 in 1905. 18 The first reference to the transfer wethé Sudan
19 And, yes, the most reliable approach Isdk at 19 Intelligence Report for the month of Marcl®d9and the
20 what the Condominium administrators actuditiysay -- 20 relevant passage, which is at page 3 ofbert under
21 what did they say they transferred to Kordafel905, 21 tab 9, reads as follows -- | will put it dretscreen.
22 and particularly what the very seniormost &oment 22 It's a passage which my learned friend MmBeferred
23 official, the governor-general said about tha 23 to this morning, albeit ostensibly in coni@Twith
24 transfer -- although we would submit thatdhestion 24 the question of excess of mandate. It reads:
25 of the Kordofan/Bahr el Ghazal provincial bdary is 25 "It has been decided that Sultan Rob setwuntry
Page 181 Page 183

17:44 1 still important because it was inextrigdbiked to 17:47 1 is on the Kiir River, and Sheikh RiharTof, mentioned
2 the transfer at the time. 2 in the last Intelligence Report, are to beltng
3 As | said, three of the four transfer doeats 3 Kordofan province. These people have, oratert
4 contemporaneously proposed mention the transfe 4 occasions, complained of raids made on thesobthern
5 specifically in connection with the correspmigdchange 5 Kordofan Arabs, and it has therefore beenidensd
6 to the provincial boundary. 6 advisable to place them under the same govesihe
7 Now, with that introduction let me turntte first 7 Arabs of whose conduct they complain."
8 key issue on which the parties remain diviaieithis 8 Now, the SPLM/A relies on this passagartue that
9 stage of the proceedings, and this conceras tivh 9 what was being transferred was a people ierdad
10 contemporaneous documents that refer toahesfer 10 protect them, the Ngok Dinka under Sultan &uththe
11 actually do say, and what their implicatians for 11 Twic under Sheikh Rihan, not a specific aaeal that
12 identifying the area of the nine Ngok Dinkéeédoms 12 the land occupied by these people and thnsferred
13 transferred to Kordofan in 1905. 13 extended all the way up to the 10°35' noattaltel of
14 | noted a few minutes ago that therdare 14 latitude. There's nothing in this passagePMsident
15 documents dating from the relevant periotl tha 15 and members of the Tribunal, that remoteppsts such
16 specifically refer to the transfer, and theethe 16 an expansionist interpretation or theory.
17 following. They're put on the screen now. 17 My colleague this morning put emphasishen
18 There's the March 1905 Sudan Intelligddegort, 18 reference to people: this was a transfeeopfe. He
19 which is in tab 9 of your folders and in &bof the 19 referred to the second sentence:
20 common bundle; the 1905 annual report for 20 "These people have on certain occasiomplained
21 Bahr el Ghazal, which is in tab 11 of youdéws and 21 of raids ..."
22 tab 46 of the common bundle; the 1905 ammeypairt for 22 Well, since we were discussing grammiarrtiorning,
23 Kordofan, which is in tab 12 of your dailyders and 23 let's discuss grammar this afternoon. Whte
24 at tab 46 of the common bundle; and GoveGeneral 24 reference to people? The only people meatidnefore
25 Wingate's 1905 memorandum, which is at taby®ur 25 are two individuals, Sultan Rob and SheildfreRi They
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17149 1 are the people that had made the complaiatiously | 17:52 1 prior to their transfer Kordofan extendesivn to the
2 of the raids. There's no reference therd thea 2 Kiir, or the Bahr el Arab, as correctly iddiet by
3 people and all of the areas the Ngok Dinkegeliily 3 Bayldon.
4 occupied or used as of 1905. 4 What's also clear is that the descriptiomtained
5 Moreover -- and this was passed oveinkihin 5 in the intelligence report is fundamentallgampatible
6 silence this morning -- the first sentence @sak 6 with the SPLM/A's position that the areassfarred
7 clear that, even if there were a people irea/they 7 extended way up to 10°35'. But it is consistath
8 were under Sultan Rob. And where was SultaisR 8 the Government's position that the transfeared lay
9 country stated to be? It was described dhen 9 along and to the south of the Bahr el Aralthas
10 Kiir River. 10 river was correctly identified by Bayldon aegorted
11 There has never been any confusion & to 11 in the same March 1905 intelligence report.
12 identity of the Kiir. There may have beenfasion, 12 Now, the other three documents refertarigpe
13 that I'll discuss, in certain places, ahlbtcation 13 transfer appear all in one compendium:hgs905
14 of the Bahr el Arab. But the Kiir was newenfused. 14 Annual Reports on the Finances, Administredind
15 Moreover, in the very same March 1905a8ud 15 Conditions of the Sudan. Before taking @gs¢h
16 Intelligence Report in which the transfefirist 16 documents individually it may be useful dy a few
17 recorded, Lieutenant Bayldon, who had beehtsghe 17 words about how this report was organiseteright
18 area with specific instructions to investigtite 18 of the SPLM/A's rather belated attempt tagrate the
19 rivers in question, confirmed that the Kiidahe 19 significance of Governor-General Wingate'snondum.
20 Bahr el Arab were the same river, based en th 20 The annual report for Sudan was orgarnigedour
21 explorations he had been carrying out. Bytime he 21 parts. Part 1 was the report of Great Brgagent
22 had been on the rivers for three months. 22 and Counsel-General for Egypt and the Sutiartarl of
23 There was no suggestion that Sultan Rol/stry 23 Cromer. It was his report to his superiarsandon.
24 extended further north up to the 10°35' natttude, 24 Part 2 comprised the memorandum by the
25 or the 10°22'30" north latitude decided gy eRperts, 25 Governor-General of Sudan, Major-GeneraRsiinald
Page 185 Page 187
1751 1 or even to the Ragaba ez Zarga, whichd8ayidentified | 17:54 1 Wingate, in which Wingate added his owmewnts and
2 in the same intelligence reports as what heccthe 2 notes on the administration of Sudan for dievant
3 Bahr el Homr. 3 year.
4 Sultan Rob's country was said to be orkKilne 4 Part 3 contained individual reports froanigus
5 And Sultan Rob himself, four months earliexd hold 5 departments within the Sudanese administration
6 a Government official, Percival, in Novemb@p4, that 6 Part 4 contained annual reports for eatheo
7 the Bahr el Homr -- which was actually the 7 provinces, including for the provinces, foe tielevant
8 Ragaba ez Zarga -- was uninhabited exceptdadered 8 years that we're concerned with, of Kordofah a
9 parties of Arabs. Not Dinka; Arabs. 9 Bahr el Ghazal.
10 As for the country of Sheikh Rihan of ,Tayj the 10 Now, | mention this because it's impdrtan
11 Twic, also referred to in the intelligencpas, that 11 realise that Wingate's memorandum appeartn isame
12 report notes that the Sheikh had been mergtionthe 12 compendium of reports as did the Kordofan and
13 previous intelligence report, the reportFebruary, 13 Bahr el Ghazal annual reports for 1905. BPaitiies
14 another report which the experts ignoredt Hauthat 14 have filed extracts from Governor-General {fie's
15 as it may, the February intelligence repad said 15 memorandum, and from the individual annuabres for
16 very clearly that Sheikh Rihan himself hadi¢ated 16 that year for the two provinces, Kordofan and
17 that his country was situated between thedfid the 17 Bahr el Ghazal. It's on these documentd tizill
18 Lol River further to the south, which is dttated on 18 focus my remarks.
19 the map. 19 If | first turn to the annual report thie
20 If you want to have reference to the Baty 20 province of Bahr el Ghazal, the relevantyenthich
21 intelligence report, you'll find it under tab of the 21 I'll place on the screen -- it's short --d®as
22 common bundle and tab 10 of today's folders. 22 follows:
23 These were the areas that Condominiuitiaf 23 "Province boundaries. In the north gretbries
24 reported were transferred from Bahr el Ghaxal 24 of Sultan Rob and Sheikh Gorkwei have belegntérom
25 Kordofan province. The implication of thathat 25 this province ..."
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17:56 1 Remember this is the annual report for 17:59 1 change of the putative provincial bouretadf either
2 Bahr el Ghazal: 2 Kordofan or Bahr el Ghazal. That's a direxitq from
3 "... and added to Kordofan." 3 their memorial at paragraph 355. The transéer not
4 There are a number of important points ¢haerge 4 accompanied at the time by any recorded chine
5 from this rather brief reference and deswipti 5 provincial boundary. That's simply anothéermpt to
6 First, it's significant that the referencehe 6 do away with the relevance of the provinc@litdary.
7 transfer appears under the heading "Province 7 The plain fact is that the transfer wdsrred to,
8 Boundaries". | would suggest that makesattpr 8 both in this annual report and in the Bah®lehzal
9 clear, members of the Tribunal, that Goverrtmen 9 annual report, under a section of those repialing
10 officials of the day considered that the ¢fanwas 10 with provincial boundaries.
11 directly related to the location of the prmial 11 Moreover, this formula that appears ensttreen,
12 boundary, and the change in that boundattiba 12 taken from the 1905 annual report, did chahgevay in
13 transfer gave rise to. 13 which the provincial boundary was described.
14 I'd also suggest that it follows that 8RLM/A's 14 Just as was the case for the northemdaoy of
15 contention that the Kordofan/Bahr el Gharirulary is 15 Bahr el Ghazal, previous editions of the ahneport
16 irrelevant, and has no bearing on the arélaeafine 16 for Kordofan, for example the 1903 editioach
17 Ngok Dinka chiefdoms that was transferredjisplaced. 17 described the southern boundary of Kordoathe
18 That is simply not the way the local admiaitsirs 18 Bahr el Arab.
19 viewed the situation. 19 That changed in 1905, and it changetdtin
20 Second, this extract from the annual ntegpeaks 20 Kordofan and Bahr el Ghazal. No longer Helannual
21 of the territories of Sultan Rob and Sheikink@ei that 21 reports for these two provinces refer to the
22 were taken from Bahr el Ghazal and addedtddfan. 22 Bahr el Arab as the province boundary; irtstea
23 There's no mention here of a transfer of lgedpvas 23 transfers of Sultans Rob and Gorkwei and thei
24 a transfer of an area or areas, the tee#af the 24 territories were referred to as now beindpighed in
25 two tribal leaders. 25 Kordofan instead of Bahr el Ghazal.
Page 189 Page 191
17:57 1 It's true that the annual report dussay 18:01 1 We submit that the necessary imptoatif this is
2 precisely where the limits of these territofiay. 2 that the transferred areas had to have beetesi
3 But we know from the February and March 1905 3 further south of the Bahr el Arab, in area tefore
4 intelligence reports, as well as from sketepgathat 4 the transfer were part of Bahr el Ghazal prowj
5 I'll display later on, produced by Wilkinsomda 5 otherwise there would have been no needdoster.
6 Percival, that Sultan Rob's country or teryitwas 6 It could not have been the intention of Conithiuim
7 understood by Government officials as beingroto the 7 officials in 1905 to transfer areas alreadiyated in
8 south of the Kiir River, which Bayldon had iemtly 8 Kordofan to Kordofan. That makes no sensdi.at
9 identified as the Bahr el Arab; and that Shéorkwei 9 While that inference is clear, we wouldgest,
10 of the Twic had said that his territory cstdct lay 10 based on the references appearing in ther&posts
11 between the Kiir/Bahr el Arab and the Lol &ifurther 11 for the two provinces, the proposition isifeiced,
12 south. 12 and we would suggest demonstrated conclysibelthe
13 The third document referring to the tfans the 13 fourth contemporary document that referfi¢o t
14 1905 annual report for Kordofan, and in aedts the 14 transfer, Governor-General Wingate's memananalso
15 counterpart to the annual report for Bal@lehzal, 15 included in the 1905 Sudan annual report.
16 still appearing in this overall 1905 repant the 16 As | pointed out earlier and as | jushtiwned,
17 entire Sudan. Once again, the relevant gasgapears 17 the memorandum of Wingate was in the sameabasanual
18 under the heading "Province Boundariestedtls as 18 report for the whole Sudan. It was parh2;Kordofan
19 follows, as you can see: 19 and Bahr el Ghazal province reports werai 4
20 "The Dinka Sheikhs, Sultan Rob and 20 Now, it's worth recalling that under &899
21 Sultan Rihan Gorkwei, are now included ind&dan 21 Anglo-Egyptian Condominium Agreement, thereope
22 instead of the Bahr el Ghazal." 22 military and civil command of the Sudan wasted in
23 The SPLM/A's written pleadings have dsskthat 23 Wingate as governor-general. Wingate tookisp
24 the transfer of the Ngok Dinka and the Twicka to 24 position in December 1899 and, as the SPLvERpert
25 Kordofan was not accompanied at the timerlyyracorded 25 Professor Daly wrote in one of his reports:
Page 190 Page 192
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18:03 1 "The power of the governor-general thasefore 18:06 1 evening, but because of its importanoeitits being

2 absolute so long as he remained in the gaazkgrof 2 cited again. Recall what Wingate said waddhgeh

3 the British Government that nominated him." 3 change that had been effected in provinciahbaries

4 That is from Professor Daly's second riegior 4 in 1905:

5 page 16. 5 "The districts of Sultans Rob and Okwah® south

6 The fact that Wingate occupied his posits 6 of the Bahr el Arab and formerly a portiorttut

7 governor-general for some 17 years, from Déeerh899 7 Bahr el Ghazal province have been incorporated

8 up until 1916, attests to the fact that hartjevas 8 Kordofan."

9 in the British Government's good graces inb19@ 9 Mr Chairman members of the Tribunal, gteEement
10 fact Professor Daly even went so far as soritee 10 of a senior Government official at the time would
11 Wingate as "a virtual dictator". 11 suggest is clear, at least in so far asdhthern
12 Now, given his position, surely Wingatg&wys on 12 limits of the transferred area are concerned.

13 the question of the transferred area ardeshtd 13 First, Wingate refers to the districtdtaf two
14 considerable weight. It's a matter one wbalde 14 Sultans, not to the Dinka people, not tosaetiagedly
15 thought the SPLM/A would agree with, in viefithe 15 occupied or used; the districts. It seendeat that
16 stress that they've placed in their writtlergings on 16 the governor-general was thinking in termghef
17 looking at what Condominium administratorsially said 17 transfer of fairly limited area or areas wrdofan,
18 that they transferred in 1905. 18 the districts of the two Sultans, not hugatbes of
19 Let's do that. Let's look at the senimstn 19 territory or people extending up to the 10P@Bth
20 administrator, Governor-General Wingate, seelwhat he 20 latitude.
21 said. 21 Second, the districts that were transfeor
22 His memorandum from 1905 covered eventse Sudan 22 incorporated into Kordofan were to the saifttine
23 that had transpired during the year. It avdstailed 23 Bahr el Arab. Wingate doesn't say anythiorgnof the
24 account, divided into a number of subjecttensat 24 Bahr el Arab was transferred. Had there begrareas
25 What's noteworthy is that the relevant passagaling 25 north of the Bahr el Arab that Condominiurficgdls
Page 193 Page 195
18:04 1 with the transfer are recorded under ageof his 18:08 1 that intended to transfer in 1905 that pragtiously

2 memorandum -- it's at page 23 of his memonamégain 2 been part of Bahr el Ghazal but now were gtortge

3 under tab 8 of your folders -- the transfeeferred 3 incorporated into Kordofan, surely Wingate \dduave

4 to under a section of his memorandum entii®@thnges 4 said so, and he did not. The transferredicistvere

5 in Provincial Boundaries and Nomenclature". 5 south of that river.

6 Now, once again, it's pretty evident g&tior 6 Third, those districts were noted by Wiedga have

7 Government officials -- and Wingate was thestsenior 7 "formerly" constituted a portion of the BahiGhazal

8 such official -- viewed the question of praviad 8 province, and that is consistent with the faat the

9 boundaries as significant in connection wid t 9 pre-transfer provincial boundary between Bal@hazal
10 transfer, not irrelevant, as our colleaguesldvhave 10 and Kordofan had been recorded as the Bamabl
11 us believe. 11 As a result of the transfer Wingate wibtg the
12 Wingate introduced the relevant passégéeso 12 districts of the two Sultans previously in
13 memorandum by first stating at page 23: 13 Bahr el Ghazal, ie south of the Bahr el Aralsouth
14 "It has been possible during the past yea 14 of what had formerly been the provincial bdany, are
15 [ie during 1905] to make some important atiens in 15 now incorporated into Kordofan.

16 the provincial boundaries which have tendea general 16 Now it may assist to compare the posstioithe

17 improvement in administration, and a few cesnwill 17 parties if | place on the screen a scherd&gram

18 also take place from the beginning of the Near." 18 illustrating what Wingate said. It's alsalentab 13

19 He then listed after saying this at p2gevhat he 19 of your folders, but the tab 13 doesn't menve this

20 termed "the principal alterations alreadget#d"”, 20 one does, so I'll refer to the screen. rkiliti's

21 ie effected during the year 1905. Four cbangere 21 instructive to compare what Wingate said \itlv the

22 listed, with the fourth one being the transfith 22 SPLM/A views the situation.

23 which we are concerned. 23 Here's the effect of Wingate's descnptiBrior

24 As to this, Wingate said the followingt's 24 to the transfer the Bahr el Arab was the ipa

25 a passage | know that | referred to eatthisr t 25 boundary between Bahr el Ghazal and Kordofdimgate
Page 194 Page 196
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18:09 1 says that: 18:12 1 memorandum in its memorial or its coumemorial; nor
2 "The districts of Sultans Rob and Okwathi® south 2 did Professor Daly acknowledge its existendgs
3 of Bahr el Arab, and formerly a portion of the 3 first report; nor did my good friends from MBS mention
4 Bahr el Ghazal province, have been incorpdriate 4 it in their report either. None of them reget to it.
5 Kordofan." 5 Equally striking, of course, is the fact ttiee ABC
6 Thus post-transfer the Bahr el Arab waknger 6 experts ignored it as well.
7 the provincial boundary, and that's clear fthm 7 | think we can understand why the SPLMé&sinot
8 annual reports for Kordofan and Bahr el Gh&mral 905 8 particularly like the document. It does coetply
9 that | referred to a minute ago. 9 undermine their theory of the case. But synigphoring
10 Now, it's quite true that Wingate doesspecify 10 what is the most detailed description oftthasferred
11 the southern limits of the districts that ever 11 area that we have on the record, authoreldeosnost
12 transferred -- | will come back to that pdater -- 12 senior Government official in Sudan at theeti and
13 but in any event it's important to note thate's no 13 prepared contemporaneously, does not maldothenent
14 dispute between the parties in this case ahat 14 go away or somehow diminish its relevance.
15 those southern limits are. They are idehiticaach 15 The SPLM/A's silence on this issue is als
16 of our submissions. 16 surprising [given] the fact that the documeas
17 But with respect to the northern limitloé 17 actually annexed to their memorial under2&b --
18 transferred area, we submit that Governore@n 18 although they didn't wish to discuss it -d amfact
19 Wingate's memorandum is clear: it was ther BaArab. 19 the SPLM/A had referred to it in their fisalbmission
20 Now let's consider the position if we &/&y accept 20 to the ABC experts.
21 the SPLM/A thesis that the area transfemel®D5 21 It's perhaps worthwhile to recall wha 8PLM/A
22 actually extended up to 10°35' north latitude 22 had to say about Wingate's memorandum in thei
23 Once again, we have the districts ohwltesultans 23 submissions to the ABC. The relevant exinaot
24 to the south of the Bahr el Arab that Wingztgs are 24 appears on the screen, and it's in the confimodie at
25 incorporated into Kordofan. That becomesdétan now. 25 tab 114. First they quoted Wingate:
Page 197 Page 199
18:11 1 But if the SPLM/A's position that the sferred area 18:14 1 "The districts of Sultans Rob and Okteathe
2 actually extended way up to 10°35' were tadzzpted, 2 south of the Bahr el Arab, and formerly a iporbf the
3 the obvious question would be: what was thistof 3 Bahr el Ghazal province, have been incorpdriate
4 the area between the Bahr el Arab and thatda®? 4 Kordofan."
5 Under the SPLM/A's thesis, prior to trensfer 5 Then they focused on the language "tetigh of
6 this area must have been deemed to be part of 6 the Bahr el Arab". What's the explanation?
7 Bahr el Ghazal province; had it not beenpitidn't 7 "It's about the limit of the two districtand not
8 have been transferred from that province talifan in 8 the actual areas. However, if the preposlfrom’
9 1905. 9 were to be used, the passage would defirgtétythe
10 But given that Wingate did not say thatthing 10 Government's position."
11 north of the Bahr el Arab had been transferrguite 11 | confess -- maybe this will be explaitgbur
12 the contrary, he said it was to the southe- 12 colleagues -- I've never understood thatrekco
13 SPLM/A's theory would leave us in the anomsiland 13 sentence, but then grammar is not my stroitg k's
14 indeed very peculiar situation that there sasehow 14 about the limits of the two districts, if ibe actual
15 still a strip of the Bahr el Ghazal proviteween the 15 area.
16 transferred districts south of the Bahr ellAmwhich 16 So here we have the SPLM/A acknowledgirg least
17 were now Kordofan, and the rest of Kordofaove 17 before the experts, if not in front of thigblinal --
18 10°35'". 18 that Wingate's description is about the lhithe two
19 That makes no sense at all, and it'soolsly not 19 districts transferred.
20 what the governor-general had in mind atithe, and 20 It's correct it's not about actual areaéngate
21 not what Condominium officials intended at time. 21 did not specify the entire boundary of theaar
22 Otherwise there is simply no way of explajnine area 22 transferred. But he did clearly indicate ithe
23 between the Bahr el Arab and 10°35'. 23 northern limits were when he said that taagferred
24 The Tribunal will be aware from the pestiwritten 24 districts lay to the south of the Bahr ellAra
25 pleadings that the SPLM/A made no mentiowofgate's 25 It was only in the SPLM/A's rejoinderttoar
Page 198 Page 200
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18:15 1 opponents finally addressed Wingate's mamnaloim, albeit | 18:19 1 disingenuous. Why rely on documents énséiime overall

2 very briefly. Three points are made in tHaagding, 2 report and not complain they're ex post famtibthen

3 none of which are accompanied by any serieasoning. 3 when it comes to Governor-General Wingateisionandum,

4 Those three points are the following. 4 suddenly that becomes ex post facto and ryeton

5 First, the SPLM/A says that the Governnpeatends 5 pertinent?

6 to have discovered what it says is the crutbalment 6 The argument is irrelevant, because dven i

7 only in its counter-memorial. 7 Wingate's description was written shortly rafte

8 Second, our colleagues say: Wingate's mardam is 8 transfer was decided, it still reflected his

9 ex post facto, it's a general summary of Hrbez 9 contemporary understanding of what the transfe
10 1905 transfer decision, which was not intertdechange 10 entailed.

11 the decisions that had been taken in Suliian. 11 Wingate had no hidden agenda at the time,
12 ex post facto and a general summary, natdieie to 12 ulterior motives for describing the transéerarea in
13 change what had happened. 13 the manner he did. There was no disputetheassue
14 The third argument is that Wingate'sregfee to 14 at the time. The memorandum wasn't selfisgi any
15 the Bahr el Arab was merely a geographicrgesm, 15 way.
16 and not the delimitation or definition of aumdary. 16 The probative value of contemporary statgs made
17 You'll find these in the rejoinder of tBELM/A at 17 by senior Government officials has, | wouldgest,
18 paragraphs 860 and 861. 18 been recognised by the International Colitsirecent
19 As to the first assertion, that the Goweent 19 decision in the Pedra Branca/Pulau Batu Ruzieb.
20 pretends to have discovered this documentiorits 20 There, as I'm sure the members will tecal
21 counter-memorial is obviously just simply wgo 21 a question arose as to the weight to be géven
22 Sudan’'s memorial discussed Wingate's deiscriat 22 a letter written by the acting state secyat&dohor,
23 paragraph 360 and annexed the memorandum to i 23 stating that the Johor Government does aancl
24 memorial. The Government had produced theesa 24 ownership of the island of Pedra Brancaegponse to
25 memorandum to the ABC experts, and it wasS®ieM/A 25 a query from Singapore.
Page 201 Page 203

18:17 1 that chose to ignore this key piece ad@vte, in both 18:20 1 The court, calling this document "efital

2 its memorial and its counter-memorial. 2 importance for determining the developing ustéading

3 With respect to the argument that Wingate' 3 of the two parties about sovereignty overstand",

4 memorandum was ex post facto, and a generahany of 4 concluded that the acting state secretaryts lead

5 the transfer decision which was not intendechange 5 major significance and that it showed as &3]

6 that decision, that argument | would suggebbih 6 that case, Johor's understanding of the &ityat

7 disingenuous and irrelevant. 7 ie that it didn't have sovereignty or claimnenship

8 It's disingenuous to complain that it's 8 over the island in question.

9 ex post facto because the SPLM/A has had atebpho 9 The same can be said for Wingate's merdoran It
10 hesitation in referring to two other docursemhich 10 showed how the seniormost Government offini&udan
11 appear in the same compendium as does Wimgate 11 at the time understood the position regartliecareas
12 memorandum: the annual reports for Bahr elzahand 12 that had been transferred. As he said, teses lay
13 Kordofan for 1905. They're all in the saruerall 13 to the south of the Bahr el Arab.

14 report for the Sudan. Why Wingate's memarenis any 14 I might also note that the court in @51

15 more ex post facto than those two report&iwdre 15 judgment in the Fisheries case also hadsevations

16 termed "foundation texts" by the SPLM/A'sextp, is 16 about referring to ex post facto descriptioina prior

17 left unexplained. 17 act by a government to shed light on the ingaof the

18 The fact is that Wingate described thedfer in 18 original act.

19 the very first annual report that was pregpéméowing 19 In that case it will be recalled that twvas at

20 the transfer and, if anything, since Wingeds senior 20 issue was the interpretation of a Norwegiyalrdecree

21 to the governors of both Kordofan and BalGlehzal, 21 of 1812 concerning the extent of Norway stteval

22 his account is entitled to greater probatregght than 22 sea. Ininterpreting that 1812 decree, thetcelied

23 any of the others; although the others @@ etirely 23 on subsequent Norwegian decrees issued har@61889,

24 consistent with the Government's position. 24 and on internal reports from 1912 and ev&® ®epared

25 That's why this ex post facto argument is 25 by the Norwegian Government, which providathier
Page 202 Page 204

53 (Pages 201 to 204)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 3 Monday, 20th April 2009
18:22 1 explanations as to Norway's perceptionldit the 18:25 1 hearing will resume tomorrow morning &09.
2 original 1812 decree had provided for. 2 (6.25pm)
3 I'd suggest that, if anything, Wingat&sdatiption 3 (The hearing adjourned until 9.30 am the follgyilay)
4 is even more relevant than what happenedairctise in 4
5 clarifying what Condominium officials considerhad 5
6 been transferred from Bahr el Ghazal to Kadan 6
7 1905. His memorandum was not prepared yatans |t 7
8 was written shortly after the transfer decidiad been 8
9 taken. It was not simply a general summarhef 9
10 earlier transfer decision; it added clarifimas about 10
11 the geographical location of the transfeaneghs. 11
12 In no way did Wingate purport to chartgedecision 12
13 that had previously been taken; his memomangkplained 13
14 that decision. Governor-General Wingaterfmceason 14
15 to change the decision, it wasn't controgérsi 15
16 although it was understandable that he wexidain its 16
17 territorial ramifications to his superiorsmgans of 17
18 the annual report. Those superiors, whéth@airo or 18
19 in London, never thereafter questioned hssigtion 19
20 of what had happened. 20
21 Thus when the SPLM/A argues that Wingate' 21
22 description was merely geographic, not ardtltion of 22
23 a boundary, this tells only half of the stoes, 23
24 Wingate made a geographic description. it t 24
25 description is highly relevant: it tells bt the 25
Page 205 Page 207
18:23 1 Government viewed the transferred areagtusted in INDEX
2 a particular location, to the south of the BaltArab. PAGE
3 Given the earlier references to the Bhlrab as Subm!ss?ons by PROFESSOR PELLET .............. 1..
4 the pre-ransfer aminiirtive boundary, et Submissions by MR CRAWFORD .40
5 description thus did place a northern limitios Questions from THE TRIBUNAL ...........45
6  transferred area, the Bahr el Arab. We affnatehis Submissions by MR BORN ........................ 48
7 memorandum and his description did not purjgort Questions from THE TRIBUNAL ............. 91
8 delimit the southern boundary of the transfareas, Submissions by MR CRAWFORD ................... 101
9 but the southern boundaries are not in dispetiween MR ALASTAIR MACDONALD (called) .....ccevvvrnn 109
10 the parties. Presentation by ........ccccceeviveviennn 110
11 The only genuine question that Wingatetsnorandum MR ALASTAIR MACDONALD
12 could give rise to is: what river was he mefig to Examination-in-chief by MS MILES .......137
13 when he wrote that, "The districts of Suffb and
14 Sultan Okwai, to the south of the Bahr elbAtzave Re-examination by MR CRAWFORD ......... 170
15 been incorporated into Kordofan"? What rives he
16 referring to when he mentioned the Bahr elo&r Submissions by MR BUNDY .......ccccvvvvvviiiinn 171
17 Mr President, members of the Tribunat teads me
18 to the next part of my presentation, in whiphan to
19 address the question of the identity of thbrRel Arab
20 and in which I will show that Wingate knewiethriver
21 he was referring to by the time he described
22 transfer area in his 1905 memorandum.
23 But with your permission, Mr Presidehgttstory
24 is maybe best held over until tomorrow magnin
25 THE CHAIRMAN: | thank you very much, Mr Bundyl'he
Page 206
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