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09:38 1 Sunda§thlApril 2009 09:35 1 that were an integral part of it. | wlilen move on
2 (9.32am) 2 and discuss people who we heard a numbeingfsthbout
3 THE CHAIRMAN: I call to the floor Mr Born for the 3 but didn't really talk much about yesterdag, ABC
4 presentation of the argument of the SPLM/Axcess 4 experts, as well the proceedings that thayatgt
5 of mandate. 5 conducted.
6 Submissions by MR BORN 6 From there I'll turn to the topic of adsilislity,
7 MR BORN: Thank you, Mr Chairman. As | announced 7 the admissibility of the supposed excess ofdate
8 yesterday, "the floor" is a broad expression. 8 claims raised by the Government in these paings.
9 fact, | will be speaking from the table orsthide. 9 After that I'll turn to generally applidab
10 I'd like to begin by thanking my colleaglat 10 principles of law and provide an overvievita
11 Wilmer Cutler. | am the one who, for betiefor 11 well-settled principles of finality and reslicata and
12 worse, will be doing the speaking today,thetwords 12 the standards of legal proof which those gaesto.
13 that | say are the product of a huge effdrthink 13 In some sense | shouldn't need to do thagiben the
14 the chairman said a herculean effort -- bgymeople, 14 Government's arguments both yesterday antbpsty,
15 many people other than me, and most of editdor 15 I'm afraid that | need to.
16 what | say, for better or for worse, goethtéam and 16 Finally | will look to the various indidual excess
17 not to me. 17 of mandate claims, purported excess of maraiaims
18 The credit also goes to the PILPG, otramsel in 18 that the Government has raised,; its so-cpliecedural
19 this case, who contributed enormously, arabofse the 19 substantive mandate and mandatory critexiensl I'm
20 credit goes to the SPLM/A as well, which waermously 20 not sure exactly how many those are; | think
21 helpful in preparing the submissions thatevelade and 21 Professor Pellet said it's 10, 11 or 12jtlaldesn't
22 what | will say today. 22 really matter. It does sort of matter for, fr@nkly,
23 I'd also like to thank the Tribunals It' 23 because | have to figure out what they adeagdress
24 a distinct honour and privilege to appeaoteefou 24 them, and | will do my best. If | fail todréss one
25 today. It's a distinguished tribunal in guaspect 25 of them, I'm sure we will come back to itéfuttal.
Page 1 Page 3
09:33 1 and on a personal level it's a great hoaod, as 09:36 1 Finally, if time admits -- and | trubkat it
2 | say, a privilege to be able to make submissto 2 will -- I'll turn to the questions of exclusi@and
3 you. 3 waiver, the final argument contained in ogale
4 I also thank you for the enormous work fwa have 4 section.
5 done and that you will do. It's a herculeorenot 5 I'd like to begin now with the backgroundhis
6 just by the parties and their counsel butieyrhembers 6 arbitration. The arbitration arises from mibran
7 of the Tribunal. There has been a lot of papey 7 40 years of civil war in the Sudan. That began in
8 are long submissions, but your efforts, ttertsf of 8 the years following Sudan's independence §61%hen
9 each one of you, are enormously appreciated. 9 we sit here today in the tidy splendour of thi
10 In particular we thank you for sittingléy, on 10 Peace Palace, | think it's almost impossiht®nceive
11 Sunday, ordinarily a day of rest and alsdéing 11 what that war meant. That war has rightlgrbe
12 willing to sit next Friday, another day oft,eand 12 described as the world's most destructivié civ
13 again we thank you in advance for the enosmark that 13 conflict. It killed more than 2 million pelepand it
14 lies ahead of you when we are finished witts.0 14 drove more than 4.5 million people from theimes,
15 I'd like then to start with our preseiotat It 15 almost entirely in the south.
16 will be accompanied by slides and if we coutale to 16 The war, the Sudanese Civil War, was éntd2005
17 the first slide. 17 by the Comprehensive Peace Agreement bydkier@ment
18 We heard yesterday reference to a fdasgrelain, 18 of Sudan and the Sudan People's Liberation
19 and to some extent, sitting where | sit righw, the 19 Movement/Army. The CPA was concluded aftezé years
20 rest of the day feels a bit like a featue[@ain. 20 of difficult negotiations, with the activevimivement
21 So to try and give you some landmarks togyal to 21 of the international community. The Unitadt8s and
22 where | and we will be going, you can seaénslide 22 the United Kingdom played particular rolesiinkering
23 the way that our remarks will be divided. 23 the negotiations.
24 I will try and begin with a descriptiohthe 24 In addition, and of some importance, the
25 Comprehensive Peace Agreement and the Agsegments| 25 Inter-Governmental Authority on Developmestyou
Page 2 Page 4
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09:38 1 know, the IGAD, played a vital role in {race 0941 1 Substantively, Article 1 of the Aby&btocol set
2 negotiations. The IGAD is a regional African 2 out the principles of agreement on Abyei. sThi
3 organisation which incorporates seven cous)tée you 3 provision was the cornerstone of the parties'
4 know, in the Horn of Africa: Djibouti, Ethiomi Kenya, 4 agreements. Of fundamental importance, Artcl
5 Somalia, Sudan, Uganda and Eritrea. 5 provided an agreed definition of the Abyei @rdt
6 When it was drafted the Comprehensive €eac 6 also guaranteed guarantees of traditionalsighuse
7 Agreement encompassed six separate agreemedtsey 7 that area. These principles provided theraknt
8 ran to some 240 pages of text. The agreersenterth 8 substantive terms of the parties' agreemegerding
9 detailed terms for resolving the civil wardan 9 Abyei.
10 providing for the democratic transformatidnhe 10 You can see there on the slide in 1tfidst
11 Sudanese Government. The agreements adtieessage 11 says:
12 of subjects, including governance, wealttrisga 12 "Abyei is a bridge between the north tr@south
13 security, displaced persons, and the resalati 13 linking the people of Sudan."
14 various regional conflicts in Sudan, inclgdin most 14 Then of critical importance, as we wdesin
15 importantly for our purposes -- the Abyei &re 15 1.1.2:
16 Central to the CPA was agreement thagpdiople of 16 "The territory [that is the Abyei Area]defined
17 Southern Sudan would be entitled to votederaocratic 17 as the area of the nine Ngok Dinka chiefdoarssferred
18 referendum in 2011. The issue in the retkramwill be 18 to Kordofan in 1905."
19 whether the south will remain part of Sudahezome 19 We'll come back to that phrase multijptees.
20 an independent state. In the words at the ¢if the 20 Finally in section 1.1.3:
21 chairman of the SPLM/A, Colonel John Garang: 21 "The Misseriya and other nomadic peopgésn
22 "The Sudanese people had themselvestaalyn 22 their traditional rights to graze cattle amolve across
23 negotiated a unique peace agreement théett e 23 the territory of Abyei."
24 prescribed a one-country/two-systems modetreby the 24 The Abyei Protocol then went on to sethfo
25 people of Southern Sudan would decide aftgresirs 25 agreements regarding the administrationefdhyei
Page 5 Page 7
09:39 1 whether to remain within Sudan or optifidlependence.” | 09:42 1 Area, that was in Articles 2 and 4, arelgharing of
2 The Comprehensive Peace Agreement wakiagtand 2 wealth from the Abyei Area in Article 3.
3 highly constructive agreement which promisednd 3 Most importantly of all, Article 8 of the
4 an otherwise intractable and brutally desivact 4 Abyei Protocol provides for an Abyei referemdun which
5 conflict. The success of the CPA is of vital 5 the Ngok Dinka and other residents of Abydi g
6 independence to the people of Sudan and iraleefl 6 entitled to vote in a free democratic refetend
7 Africa. 7 regarding the future of the area. In particélbyei
8 The parties regarded Abyei as one of thstm 8 residents were guaranteed the right to vobeee
9 important issues in the peace negotiatiofsoughout 9 elections on whether the Abyei Area would ghi@ south
10 the negotiations the SPLM/A insisted on tgetrof the 10 or the north following the 2011 referendumSaodan.
11 Abyei Area inhabitants, the Ngok Dinka pepfite 11 The substantive definition of the AbyeeaA was
12 determine for themselves whether to joinstiwgth or 12 central to the parties' agreement in the CPA.
13 remain in the north. 13 Professor Crawford referred yesterday tolibing
14 Ultimately the parties agreed to an irative and 14 a crunch point, and the Government has baidfe
15 carefully designed mechanism for resolvirarth 15 definition of the Abyei Area was "key to tettlement"
16 disagreements over Abyei. The agreemenseta®rth 16 and "the most difficult and painstaking eisgof the
17 in the Abyei Protocol and the Abyei Annexttbentered 17 whole peace process".
18 into as part of the CPA at the end of 200He 18 In particular Article 1.1.2 was importéetcause it
19 provisions of the Abyei Protocol and the Albdenex 19 defined the people who would be eligibledtevn the
20 were subsequently elaborated in the TerrRetdrence. 20 Abyei referendum, the residents of Abyeitidle 1.1.2
21 These three documents included both subgtanti 21 also defined the territory that was subjecthe
22 provisions recording the parties' agreemsrihe 22 administrative, security and wealth-sharggjme
23 definition and future administration of thby&i Area 23 contained in the Abyei Protocol.
24 and procedural mechanisms for implementingrasolving 24 Those were the essential substantivestefrthe
25 disputes over the parties' substantive agratm 25 Abyei Protocol.
Page 6 Page 8
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09:44 1 Procedurally the Abyei Protocol and/éitAnnex 09:47 1 The Abyei Annex contained a mutuagiyegment
2 established the framework for a remarkablputés 2 appointment mechanism for the experts. Puatgoa
3 resolution mechanism. The Government an@EHeM/A 3 Article 2, the United States and the Unitedg¢iom
4 designed that procedural framework to suit the 4 would each appoint one expert. That recogrtiseir
5 specific needs. 5 critical role in brokering and bringing togettihe
6 The parties provided for the constitutibthe 6 parties in their basic agreement to the Cohgrsive
7 Abyei Boundaries Commission, which was givenrhandate 7 Peace Agreement.
8 for defining and demarcating the Abyei Aredhas area 8 In addition, the IGAD, the trusted Africeegional
9 had been defined in Article 1.1.2's substantiv 9 institution which had also played a vital rivighe
10 provisions. 10 parties' negotiations, was to appoint theareing
11 Specifically Article 5.1 of the Abyei Rocol 11 three experts. The parties also include@ehanism
12 provided -- this is again language that wiehei 12 for the IGAD to resolve disputes about then@ussion's
13 coming back to: 13 composition. Like the United States and the
14 "There shall be established by the peesig, the 14 United Kingdom, the IGAD was closely familigith the
15 Abyei Boundaries Commission ... to define decharcate 15 parties, was trusted by both parties andoleaced
16 the area of the nine Ngok Dinka chiefdomsstierred to 16 a vital role in their negotiations. It wdsally
17 Kordofan in 1905." 17 suited in the parties' view to select theeetgpand to
18 The same formula that was in Article2..1. 18 resolve disputes about the experts' qudiifioa or
19 The Abyei Protocol and the parties’ eslat 19 suitability.
20 agreements also provided that the ABC repould be 20 The appointment of the ABC and of thesgtep
21 final and binding and that it would be eatitto 21 occurred smoothly and without any objectmarty of
22 immediate effect. These provisions werd tatthe 22 the members of the Commission. Pursuatiet@byei
23 parties' agreements to resolve their dispBeeh 23 Annex, the United States appointed Ambassador
24 parties recognised that implementation of2Ré 24 Donald Petterson.
25 depended on a prompt and conclusive definifahe 25 Ambassador Petterson had a distinguiébeaar
Page 9 Page 11
09:45 1 Abyei Area. This was essential in ortiat future 09:48 1 diplomatic career in the United Stateslgor Service.
2 arrangements regarding the Abyei referendui an 2 He served, among other places, in Zanzibgieri,
3 regarding interim governance, security and 3 Sierra Leone, South Africa, Zimbabwe, Sudamd&ia and
4 wealth-sharing could be implemented. 4 Tanzania, as the ambassador in the lastlthzatons.
5 The Abyei Annex provided that the ABC, the 5 He was called back to active duty after herticed
6 Abyei Boundaries Commission, was to consist of 6 to head the United States Embassy in Libkeedly
7 15 members. The members of the Commissioa tedre 7 an easy task at the time.
8 selected in collaboration between the partisiled 8 It is no overstatement to describe Amldmsa
9 into two basic categories. 9 Petterson as one of the world's most distsigad and
10 Under Article 2 of the Abyei Annex, egurty was 10 experienced authorities on contemporary Afric
11 entitled to appoint five members of the Coswiain, 11 diplomacy and politics. Among other things,was for
12 including four members from the Abyei Aresglf, the 12 three years, from 1992 to 1995, the US amabasdo the
13 Abyei region itself. In practice, as youden, the 13 Sudan.
14 party-appointed members of the Commissioreartisan 14 The next expert was Dr [Douglas] John#oa United
15 representatives who worked on and indeedelkite 15 Kingdom-nominated expert. Dr Johnson teaéifiésan
16 parties' respective legal delegations. 16 history at Oxford University and has 40 yexrs
17 The Abyei Annex also provided for the @ppment of 17 research experience on Sudan. Among otimgsth
18 five neutral, impartial experts. The fivgpers were, 18 Dr Johnson was the author of "The Root Can8sidan's
19 through the choice of the parties, to beigfists in 19 Civil War" and "Nuer Prophets”, which was edeal the
20 African and Sudanese history, geography ogttaphy and 20 Royal Anthropological Institute's Amaury Tattrize.
21 complementary disciplines. You can see am glide 21 He sits on numerous academic boards, antkisfathe
22 that specifically Article 2.2 of the annexyided that 22 most distinguished African scholars -- indemek of
23 the ABC experts were to be: 23 the one or two most distinguished Africaridrisal
24 "... five impartial experts knowledgeaiole 24 scholars that there is today.
25 history, geography and any other relevaneeige." 25 As the experts agreed, the other expants
Page 10 Page 12
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09:50 1 appointed by the IGAD. It selected thaistinguished | 09:53 1 impressive and experienced group, whdsetsawere
2 African academics with unique and complemegntar 2 exactly what the parties had wanted; and Isecthe ABC
3 expertises in African history, politics, landa 3 proceedings, as we will see, were conductedaatly
4 expertise. 4 the way that the parties expected and wanted.
5 Professor Godfrey Muriuki is the Professfor 5 The Government said yesterday that:
6 African History at the University of Nairolni Kenya. 6 "... [it maintains] that, retrospectivelyleast,
7 He is a preeminent African historian, witle lif 7 the composition of the board of experts mmbve not
8 membership in the Historical Association ire&r 8 to have been particularly fortunate.”
9 Britain. Professor Muriuki is the author otHistory 9 That's Professor Pellet, transcript patf 1
10 of the Kikuyu, The Historiography of Eastiaf, and 10 line 23.
11 a wide range of other works that are too momeeto 11 When you look back at the course of e/bate,
12 mention. He ranks with Dr Johnson and PsoieBaly, 12 that is a remarkable assertion. Two Afriparties
13 who you will hear from later, as one of tharld/'s 13 picked three Africans and two African expéotsesolve
14 leading historians on East Africa. 14 their African dispute. They picked them &altg,
15 Professor Kassahun Berhanu is one of#frimost 15 thoughtfully. They worked with them for fineonths.
16 distinguished political scientists. His spkies 16 The only time that there was any complainte® now in
17 include African governance and African ettouaoflict. 17 Professor Pellet's words retrospectively wiesays it
18 He held the prestigious chair of the Depantroé 18 wasn't a fortunate choice.
19 Political Science at Addis Ababa in Ethiopliéis 19 With the greatest of respect, | think whe sit
20 publications include Ethnicity and Social @iots in 20 here in the heart of Europe as internatiartaitration
21 Ethiopia, Democratisation in Late 20th Centirica, 21 experts, some humility is called for. &% just
22 and numerous other works. 22 international lawyers, international arbitatexperts
23 Professor Shaddrack Gutto is a distimgaisegal 23 that can resolve disputes. The essentalofuparty
24 scholar, with a specific focus on African lamd 24 autonomy is that parties have the freedoomé@se how
25 African land rights. He founded and heatiedégal 25 they want their disputes to be resolved thatthe
Page 13 Page 15
09:51 1 rights research programme at the Uniyeosit 09:54 1 parties' free and willing choice, inforntmdtheir
2 Witwatersrand in South Africa, and is the Dice of 2 criteria and their needs, demands the greaftest
3 the Centre for African Renaissance Studi¢iseat 3 deference. The parties here picked Africgrees to
4 University of South Africa. He has also psbéd 4 resolve their dispute.
5 widely on African land rights and related tpi 5 It may not, with the benefit of hindsigligm the
6 Together these five experts comprised 6 Government's perspective, be a fortunate ehdsut it
7 an extraordinarily impressive group of spésiglin 7 was a choice that they knowingly made for veeyy
8 a range of complementary disciplines. Thasemlines 8 good reasons. And it was a wise choice, &etad men
9 included African -- and particularly Sudanese 9 whose expertise we should not scoff at biueats
10 history, law, politics and ethnography. Tibge the 10 should respect, just the way the partiesidtd the
11 five men had 150 years of professional erpesg in 11 Government got a result that it didn't like.
12 Sudan and, more generally, East Africa. 12 Moving on. Over a four-month period visetn April
13 By the parties' agreement, three of dipers were 13 and July, the experts conducted the ABC adiogs and
14 chosen by the IGAD, an African institutioroskn and 14 produced their report. In doing so, the espe
15 trusted by the two African parties. The ¢hegperts 15 conscientiously applied the Abyei Protocal tre
16 that the IGAD selected were African in etltgic 16 parties' related agreements.
17 nationality and professional experience. dther two 17 Despite significant logistical securitydeother
18 experts, Ambassador Petterson and Dr Johwsoe,not 18 obstacles, the experts completed their wattkimthe
19 African by heritage, but they had devotedt thitire 19 allotted time and with no procedural objetsifrom
20 professional lives to the African continetd they 20 either party. On any view the experts aedddrties
21 were pre-eminent authorities on those subject 21 collaborated together in a remarkable andrkaily
22 At no point during the selection of thperts or 22 successful dispute resolution procedurediatinated
23 the subsequent ABC proceedings did eithey paestion 23 ultimately in exactly the kind of decisiorattthe
24 or complain about any one of the expertsat & 24 experts had been intended to give.
25 because the experts were collectively armesdinary, 25 As we know, the Government and the SPLtAnot
Page 14 Page 16

6 (Pages 13 to 16)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 2 Sunday, 19th April 2009
09:56 1 adopt an existing set of institutionalitaation rules 09:59 1 that the experts were to deliver theiorep late

2 to govern the ABC proceedings. The Governiment 2 May, after only eight weeks of work. The dates later

3 memorial -- tellingly perhaps -- referredie tules 3 adjusted by some six weeks but the schedoleined, as

4 here as "the arbitration rules". Of cours tias not 4 you know, extraordinarily ambitious.

5 the case: this was not an arbitration, thenewo 5 In early April, and pursuant to Articlefithe

6 institutional or other arbitration rules. Aftt's 6 Abyei Annex, which we just looked at, the axpe

7 hardly surprising: the ABC was not an arbitrisiunal 7 drafted the Rules of Procedure, to which Ipattties

8 applying formal arbitration rules, but a boaryd 8 then agreed. The Rules provided that onexperts,

9 commission. 9 Ambassador Petterson, would chair the Comanissi
10 Rather than adopting existing arbitratides, the 10 Reflecting the parties’ strong and contingesire to
11 parties instead designed a procedural framiefopthe 11 avoid procedural formalities, Article 2 oetRules of
12 ABC proceedings. That framework grantecdstterts 12 Procedure provided that the proceedings woeld
13 broad, independent investigatory, fact-figcmd 13 conducted in an informal and business-likemea --
14 procedural discretion. The parties' procaldur 14 an informal and business-like manner -- &ithll and
15 framework provided for the experts themseloadraft 15 easy exchange of observations and suggestions
16 rules of procedure for the ABC proceedinigs. 16 The Rules of Procedure also repeatedignscored
17 particular, Article 4 of the Abyei Annex, whiwas 17 the broad investigatory powers of the experts
18 never altered or amended at any point, peohvitiat: 18 Article 7 of the rules guaranteed that then@xssion
19 "The experts shall ... determine the Rafe 19 members, referring individually to all ther@mission
20 Procedure of the ABC." 20 members, should have free access to memitiies o
21 And of course Article 4 did not requine fparties' 21 public other than those in the official delégns at
22 agreement to the experts' procedural rulés amy of 22 the locations to be visited.

23 their subsequent procedural decisions at all. 23 Likewise -- and we'll come back to ttaatduage in
24 The parties also agreed that the expenttd 24 a moment -- Article 3.4 of the Terms of Refere
25 conduct independent archival research, witnes 25 provided that the experts -- not the Comrrsbut the
Page 17 Page 19
09:57 1 interviews, and other scientific reseawdthout the 10:00 1 experts -- were to consult the Britishares and

2 involvement of the parties, and without theolmement 2 other relevant sources on the Sudan wherkggmay be

3 of the full Commission. This independent stigative 3 available, with a view to arriving at a deaisthat

4 power was a vital and distinctive aspect efghrties' 4 shall be based on research and scientifiysisal

5 agreements. It was reflected in multiple gions in 5 The resulting fact-finding powers of theperts

6 the ABC's procedural rules. 6 were remarkable, particularly as comparedaayn

7 The Terms of Reference provided firstafiorunusual 7 international tribunals. The experts were ablspend

8 series of visits by the ABC to the Abyei regio 8 a week travelling in the Abyei Area, interviag/

9 Article 3.2 provided that the ABC shall "trawe the 9 whomever they wished, as well as visiting whet sites
10 Sudan to listen to the representatives opéduple of 10 they chose. The experts, not the Commissierg also
11 the Abyei Area and the neighbours", condggbiublic 11 to consult whatever archives or other sour€es
12 meetings in a number of locations. The Tesms 12 information, wherever they may be availattiat they
13 Reference also provided that the ABC wadeatify and 13 considered useful. This independent invatiiy
14 visit various sites. 14 authority was both wide-ranging and centrdhe
15 These visits to the Abyei Area were, fessito 15 parties' view of the experts' role.

16 say, onerous, especially given the timestaiethey 16 As with the Terms of Reference, the Rafes

17 were designed to permit in particular theegbgoto 17 Procedure made clear that it was the fivergpnot

18 hear the testimony of local residents andtseeegion 18 the full Commission, that were to define Miyei Area

19 firsthand for themselves. 19 and to prepare their final decision. Artit8of the

20 The Terms of Reference also set fortheloimg 20 Rules of Procedure provided that, after cotidg their

21 called the Programme of Work, which outlitieel ABC's 21 investigations -- you can see this on thiesli

22 contemplated schedule. This work plan watesid, but 22 "... the experts will examine and evaiuat the

23 included presentations by the parties, visithe 23 material they have gathered and will prepiaedinal

24 Abyei Area, archival work and preparatiornhef 24 report.”

25 experts' final report. The Programme of Wandvided 25 Again, Article 13 explicitly affirmed trexperts'
Page 18 Page 20
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10:01 1 independent investigatory and evidenckeggly role. 10:.04 1 exceeded their mandate. On the contizypeople
2 Article 14 went on to confirm that it wire five 2 that listened to them and the parties repbated
3 experts who were to resolve the parties' déspli 3 commended the ABC's work, and examples ofatteon
4 provided that: 4 the current slide.
5 "... the Commission will endeavour to feac 5 The experts also, pursuant to what thiégsar
6 a decision by consensus. If, however, aneagre 6 intended, conducted extensive independerdnmesa
7 position by the two sides is not achieved etkgerts 7 a variety of locations without the involvemehthe
8 will have the final say." 8 parties or the full Commission. This allowedearch
9 Once adopted, as we have seen, the eéxpgpdst 9 on their own at the Sudan National Recorde®#nd
10 was to be final and binding on both partigbaut any 10 the Sudan National Survey Authority in Khartg the
11 provision for appeal or challenge. 11 Rhodes House library, the Bodleian libramg, Durham
12 Applying these procedures, the expertteriook 12 Sudan Archive in England, and various otbeations in
13 intensive and thorough fact-finding. It'pontant to 13 South Africa and Ethiopia.
14 look at what they did because it bears ort ey 14 The experts also independently met watfitepnal
15 thought they were supposed to do and whaiatees 15 and very important witnesses in England.April 8th
16 thought they were supposed to do. Despjtefisiant 16 Dr Johnson met with Michael Tibbs, the lashmissioner
17 time constraints and logistical challenges,experts 17 of the Dar Messeriya district. Mr and Mrbds were
18 conducted all of the contemplated site visitsetings 18 interviewed again on May 21st by Ambassa@tieFson,
19 and other research. 19 Professor Muriuki and Dr Johnson.
20 The ABC proceedings began with preliminar 20 Those same three experts also interviewed
21 presentations by the Government and the SRIdv/ 21 Professor lan Cunnison. Professor Cunnised for
22 April 11th and 12th. Ambassador Dirdeiry méte GoS 22 two years, as you know, in the 1950s withMiesseriya
23 presentation, while Deng Alor did so for 8feLM/A. 23 and is a leading expert on the Messeriy&e ttie
24 Both men were also members of the Commissionwvere 24 experts' other independent witness intervidhese
25 simultaneously acting as party representatieéore 25 interviews with the Tibbses and the Cunniseaise
Page 21 Page 23
10:03 1 the ABC and members of the ABC itself, trad was 10:05 1 recorded in the ABC report, and for thibdmal to be
2 fully consistent with the parties' view of ttiearacter 2 able to look at. Both Professor Cunnisonndibbs
3 of the full Commission. 3 were also very important sources of infornmatidhat's
4 The ABC next visited Abyei Town, the capitf the 4 confirmed by the fact that both parties halied on
5 Abyei region. The experts spent six days goticg 5 them in these proceedings.
6 open, public meetings in 11 locations arotnedAbyei 6 You will recall a lengthy presentation tgeday,
7 Area. In total the experts heard live testignfsom 7 more than two hours, about the work that tBE A&xperts
8 more than 100 witnesses in the area, 47 NgokalCand 8 did and the procedural violations that thgypsedly
9 other Dinka and 57 Messiriya. 9 made. You will also recall that there waswention at
10 The experts afforded the parties andoited 10 any time of the interviews of the Tibbsesher
11 residents opportunities to be heard beyorat Wéd been 11 Cunnisons.
12 contemplated in the Terms of Reference. ABE 12 When we come to consider the procedaraptaints
13 travelled to several sites not contemplatethé 13 raised by the Government, you will see wiay timission
14 parties, including Lau, Langar, Kol Yith a@tigei. 14 was deliberate, but fatal. Their treatmént o
15 You can see those references in the writizenals. 15 Professor Cunnison and the Tibbses, whichwetisknown
16 At the request of the Government, the @d@sion 16 to the parties and specifically discussed thiem, and
17 also conducted an unplanned meeting in Abgein to 17 which is not addressed by the Governmefdtas to
18 hear Messiriya witnesses. In addition, tEees 18 their allegations about the ABC experts' gdoral
19 conducted, as we heard yesterday, threemgeéti 19 conduct.
20 Khartoum which were requested by local grafpsgok 20 Finally on June 16th and 17th the exgertad the
21 and Twic Dinka who had been unable to atteedtings in 21 parties' final presentations. At the reqoégite
22 the Abyei Area. 22 Government, the experts permitted it an amfdit
23 Throughout the ABC proceedings no objestivere 23 presentation beyond those agreed by theeparfis
24 raised by either party to any of the expadsbns 24 previously indicated, there were no objectiahany
25 and no suggestion was made that the experes w 25 time during these proceedings by the Goventime
Page 22 Page 24
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10:07 1 You can see on the current sliden-nibt going to 10:09 1 later moved to statements by PresidertiBémt the
2 read it out -- the Government, far from cidicg the 2 experts should sponge their report in watdrdximk
3 experts' procedural conduct, went out of #g w 3 it. Despite that, at no time did the Governtieform
4 enthusiastically to praise them as well astamitting 4 the experts, the IGAD or the SPLM/A that iliéveed
5 to respect their report. 5 that the experts had exceeded their mandatherwise
6 The parties had set, as we've seen, aitiamb 6 acted improperly.
7 schedule, allowing the experts just four merfitbm 7 Notwithstanding calls by the United Nas@mnd
8 mid-April to mid-July, as it was finally age:eo 8 others, the Government also refused for theaes to
9 complete their deliberations and make thegrsien. 9 implement the report. In particular the Goveent
10 The experts finished their work on schedule. 10 refused to give effect to the CPA's provisicggarding
11 The experts' definition and demarcatitiihe Abyei 11 the establishment of Abyei's administration,
12 Area was contained in the ABC report dated 12 demobilisation of Armed Forces and sharingilof
13 July 14th 2005. The report was a substami@iment 13 revenues. Similarly, no preparations forAbgei
14 consisting, as we heard yesterday, of a teain 14 referendum were undertaken.
15 45 pages long, together with five appendiaesther 15 The Government's refusal to implementéfpert
16 200 pages or so, and several maps. 16 paralysed the peace process and eventuslijee in
17 The report was signed, as you know, loh edthe 17 renewed hostilities. Efforts were made leyWN and
18 experts; it was unanimous. There was nowrong or 18 others to mediate the parties' disputesjrand
19 dissenting opinion. 19 June 2008, as you know, the Government an8FLM/A
20 On any view the report was a well-readara 20 signed the Abyei road map. The road mapesddd
21 impressive work. It provided an expert asialyf 21 issues of security, displaced persons aedrimt
22 Sudanese history and ethnography, drawirtgeon 22 administration in the Abyei Area. It alsoyided for
23 experts' complementary skills and knowledBee report 23 the parties to resolve their dispute ove™™BE report
24 also drew on a wide range of archival mateead on 24 by a specialised arbitration Tribunal.
25 witness testimony, and it made clear and 25 On July 7th 2008 the Government and PIENBA
Page 25 Page 27
10:08 1 well-articulated findings. 10:11 1 signed the Abyei Arbitration Agreemenhafragreement
2 Again, we heard great criticism yesterdfghe 2 provides for the present proceedings. Inqaar,
3 report, and again some humility may be in ordéou 3 Article 2 of the Arbitration Agreement definta
4 can look at that report and you can comparettie 4 issues to be addressed by the Tribunal, atidé\B
5 sorts of arbitral awards and national cowdgjents 5 specified the law applicable in the proceesling
6 that you have seen in your life. It compaey well. 6 Article 2(a), as we've seen, provides tihat
7 | compare it to awards that | and people lthabw 7 Tribunal is to consider:
8 have drafted. It compares very well. It was 8 "Whether or not the ABC experts ... exeekitheir
9 a thoughtful, impressive, well-reasoned pigosork 9 mandate ..."
10 that deserves our respect and not our cohtemp 10 Under Article 2(a) the sole basis foheitparty
11 The experts presented their report aéeting with 11 to challenge the ABC report is specificaliyla
12 the president of Sudan -- the president da8u- on 12 exclusively defined as an excess of mandate.
13 July 14th. The meeting was, of course, ggdmwith 13 If, and only if, the Tribunal concludésit the
14 the full cooperation and assistance of theeGunent. 14 experts exceeded their mandate, then thératibin
15 The report was delivered by the expertsérptiesence 15 Agreement provides for the consideration fofrener
16 of the full Commission, with a large presgsovaiting 16 question. That question is set out in Aeti?{c).
17 outside. No objections were made by the Gwowent or 17 Article 2(c) mandates this Tribunal taleess the
18 any of the members of the Commission at iamg prior 18 exact same substantive issues that wererpees® the
19 to, during or following the experts' preséotaof 19 experts. As we have seen, Article 1.1.2ef t
20 their report. 20 Abyei Protocol provides that:
21 Despite its commitments to honour theeetgp 21 "The territory [that is the Abyei Ares]defined
22 decision, the Government refused to accepABC 22 as the area of the nine Ngok Dinka chiefdoarssferred
23 report. Instead it embarked on what one tagth 23 to Kordofan in 1905."
24 a strategy of resistance and delay. The @owent 24 The same formulation is used in Artigle) 2f the
25 first talked about wanting to study the répout 25 Arbitration Agreement. Again, the Tribungabinly
Page 26 Page 28
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10:12 1 authorised to address this questiorfiifit 10:15 1 experts to adhere to their mandate. iShatviously

2 concludes that the experts exceeded their atarhder 2 wrong, as we will see in the course of my @néations.

3 Article 2(a). 3 There was no failure at all on the part ofekperts,

4 With that background we can turn to the€oment's 4 much less some comprehensive failure.

5 challenges to the experts' report. 5 What the Government really thought abbet t

6 Despite the carefully limited terms of the 6 experts' actions was again summed up by

7 Arbitration Agreement, the Government has aded 7 Ambassador Dirdeiry at the end of the ABC paatings:

8 a lengthy and shifting list of complaints abiie 8 "We are very much confident in your asses,

9 report. The objections contained in the Gavent's 9 yourself and your colleagues. We are verymindact
10 initial memorial included three violationssaf-called 10 reassured by the way you have handled tisings you
11 procedural conditions, four excesses of snltise 11 have started and we are waiting for the emimh and
12 mandate, and three breaches of so-calledatayd 12 looking forward for the judgment.”

13 criteria. 13 The reality is that the Government'seaibn of
14 The Government's reply memorial did oeut these, 14 complaints are desperate and contrived. @heynade
15 but instead apparently added a 12th objeatibiie the 15 in a deliberate calculation. They are made i
16 Government's rejoinder abandoned both thaptaont and 16 a calculation that the sheer number andttheging
17 one of the original 11 objections. As | saié heard 17 character of the objections will overwhelra 8PLM/A's
18 yesterday that it doesn't much matter howyman 18 resources and your own ability to discerhtrfgom
19 objections there are. | will try, as | sa@go 19 wrong.
20 through and address what we understand ati bethe 20 That calculation is a mistake. Howevanyn
21 Government's current objections. 21 complaints the Government may make, howewagryrtimes
22 At the same time, all of these variousmplaints 22 it may rewrite them, there is no substana@ntoof its
23 have been repeatedly reformulated. The Gavent 23 claims. In reality the experts conductedABE
24 shifted from claims of mandatory criteria @xdesses 24 proceedings exactly in the way that was oeenand
25 of substantive mandate to claims of infra@eind 25 they addressed precisely the issues thatpresented
Page 29 Page 31

10:13 1 ultra petita, and at the same time it otsvihe 10:16 1 to them. The experts did so professignaiid with

2 rationale of its claims. 2 high care and with deep integrity.

3 It switched from violations of the parties 3 Given the number of different and contllyua

4 procedural agreements, which it never artiedlao 4 changing complaints by the Government, it toftately

5 breaches of what it now calls "general perempt 5 takes some time and considerable amountspe pa

6 principles” or "universally accepted procetlura 6 address them all. Nonetheless, when you #wodugh

7 principles”, the contents of which likewisevba 7 the arguments one by one it is unmistakalggrdhat

8 repeatedly shifted. 8 the Government's claims are both inadmissibte

9 Indeed, we heard a new formulation yeaterd 9 without any substantive basis.

10 morning, the principle of contradiction, whigad not 10 The Government's true complaint is whid t

11 featured in the Government's written submissand 11 substance of the ABC report, with the sultistan

12 that we will come back to. 12 decision that the ABC experts made, and fitbttive

13 That approach is revealing, franklythd 13 experts' procedural actions, their jurisdiual

14 Government had a serious claim, it would Haeen 14 decisions, the explanation of their reasqrtimeg

15 presented simply and consistently. Instead t 15 existence of an ex aequo et bono decisiahijmgpof

16 Government has pursued what can only beidedaas 16 the sort. Itis purely and simply substativ

17 a scattershot collection of a dozen or sdtsbywn 17 dissatisfaction with the result that the etge

18 admission, different and continuously chaggin 18 reached, and that is not something thatheeei

19 complaints. That does not bespeak a secmuglaint; 19 admissible in these proceedings or the fasesclaim

20 it instead bespeaks desperation and tryifigdsome 20 of substantive excess of mandate.

21 basis for trying to justify the failure tofplement the 21 First let's turn to the question of inéshifility.

22 ABC report. 22 The Government's objections are admissildause they

23 The Government's rejoinder pretendsit s 23 fall outside the parties' definition of arcess of

24 advanced so many different complaints bectese is 24 mandate in the Arbitration Agreement. Theglaage of

25 simply a comprehensive failure on the pathef 25 Article 2(a) of the agreement makes cleartwha
Page 30 Page 32
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10:17 1 constitutes an excess of mandate. Wétlathuable 10:20 1 although it was not in the memorial orehdier

2 exception of its grazing rights claim, nonehef 2 pleadings.

3 Government's complaints fall within the defon of 3 The Government's mandatory complaintseétion

4 an excess of mandate. Those complaints areftine 4 alleged peremptory rules of mandatory lawreveteto

5 outside this Tribunal's jurisdiction and inasisible in 5 the parties' agreements. That's what theglted

6 these proceedings. 6 mandatory criteria. That's why they refegémeral

7 Article 2(a) of the Arbitration Agreemeambvides 7 principles of law; things that exist apartir¢he

8 what the issue presented to this Tribunaltigs: 8 parties' agreements.

9 "Whether or not the ABC experts had, enliasis of 9 The Government's rejoinder takes muclsdmee

10 the agreement of the parties as per the €Reeded 10 approach to most of its procedural complaifiise

11 their mandate which is 'to define (i.e. déjimnd 11 Government now bases those complaints on inteits
12 demarcate the area of the nine Ngok Dinkafdbims 12 general principles of procedural law or fundatal

13 transferred to Kordofan in 1905' ..." 13 procedural rules that are supposedly "aggkce all
14 Article 2(a) needs to be read togethén wi 14 international arbitral tribunals or similatjadicatory
15 Article 2(b). Article 2(b) confirms that tlesclusive 15 bodies". Again this does not appear, asata the

16 basis for disregarding the report is an exoés 16 Article 14 complaint, to rely on the termdiud

17 mandate. If the experts did not exceed thaindate, 17 parties' agreements.

18 then Article 2(b) requires that the Tribusiaéll order 18 Whatever their rationale, though, the &oment's
19 implementation of the report. It is Artidéa)'s 19 claims are all inadmissible and they arelbasen the
20 agreed definition of an excess of mandatedisfines, 20 substance. As we will come on to, the exitt not
21 and defines exclusively, this Tribunal's atitig. 21 violate procedural conditions or mandatoitera,;
22 With the exception of the grazing rigtieem which 22 much less did they commit anything remotelyraaching
23 we'll come back to, which has no substandb®merits 23 a serious or flagrant violation of these déads.
24 at all, even if the Government's claims weeé 24 Beyond that, though, these claims ae als
25 founded, they did not allege what would bexess of 25 inadmissible and that is because none of taém

Page 33 Page 35
10:19 1 mandate within the meaning of Article 2. 10:21 1 within the definition of an excess of maitedn

2 First we'll consider the admissibilitytbé 2 Article 2(a).

3 Government's mandatory criteria and procedural 3 The Government asserts that:

4 violations claims, and then we'll separateiyn to the 4 "The notion of an excess of mandate iphimot

5 Government's substantive mandate claims. 5 defined at all in the Arbitration Agreement."

6 With regard to mandatory criteria, we rnbie 6 And that the Tribunal must:

7 Government makes four basic complaints: aget 7 "... rely on the general definition ofexcess of

8 failure to give reasons; a supposed ex aegjpone 8 mandate."

9 decision; unspecified legal principles; ardgedly 9 Yesterday the Government claimed that:
10 allocating oil resources. 10 "The Arbitration Agreement by no stretdithe
11 With regard to procedural [violations] heve seen 11 imagination can be seen as defining an exafess
12 there are three or, depending on what tinndgak at 12 mandate."
13 it, four complaints: the Khartoum witneseimtews; 13 That's at 43/24.
14 the Millington email; the Article 14 complgiand 14 Those statements are wrong. The pafiesusly
15 finally the experts' presentation of thepae to the 15 had something in mind when they referrechtexaess of
16 Sudan legislature. 16 mandate in Article 2, and when we look atlémguage
17 THE CHAIRMAN: I'm sorry, could you please speakit 17 the parties used, it does define an excessnflate.
18 slower? 18 Article 2(a) does not simply require deti&ing
19 MR BORN: | will try. | am worrying about timéut 19 whether the experts exceeded their mandate in
20 I will. 20 abstract. Article 2(a) could have been ddhih that
21 THE CHAIRMAN: Thank you. 21 manner, referring simply to excess of mandateit
22 MR BORN: The fourth complaint, and it's uncledrether 22 was not. Instead, Article 2(a) specificalfines
23 this is still maintained, was the presentatibthe 23 an excess of mandate by reference to thgargtef
24 report to the Southern Sudan legislature.wilfe 24 issues that the experts were charged witldidegc that
25 assume that it is still advanced by the Guwent, 25 is -- and | refer you to the language:
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11 (Pages 33 to 36)

Trevor McGowan
info@TMGreporting.com




THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 2 Sunday, 19th April 2009
10:23 1 "Whether or not the ABC experts .ceeded their 10:26 1 Procedure" or having made a "serious tleggairom
2 mandate, which is 'to define' ..." 2 a fundamental rule of procedure”. Again, ¢hos
3 The parties use of the phrase "whichs€learly 3 approaches could have been adopted by thHegatien
4 a definition of the term excess of mandati isused 4 they drafted Article 2(a), but they did ntiistead
5 in that sentence in Article 2(a). There istieer 5 they defined an excess of mandate by speeiiécence
6 reason that the parties would have includedvbrds 6 to the substantive mandate of the Tribunal.
7 "which is" or the subsequent phrase in Arti{ls) 7 It's also significant that the partiessehthe
8 except to provide a definition of the exceflssmiandate 8 formula that referred to the experts "excegdiheir
9 that they were referring to. 9 mandate to define the Abyei Area. That foamefers
10 The definition consists of a referenctho 10 to the experts' going beyond, exceedingdbpesof
11 experts' substantive mandate of definingdamdarcating 11 their jurisdiction. Again that is a cleaference to
12 the area of the nine Ngok Dinka chiefdomsdiatv 12 the substantive authority, the scope of déspu
13 Article 2(a) refers to by its plain termgtie experts 13 submitted to the Tribunal.
14 exceeding the scope of the category of isthatsvere 14 The parties' other agreements also nladewhat
15 referred to them; in other words, an excéss o 15 they understood by the term mandate. Arficeof the
16 substantive jurisdiction or a decision ujtedita. It 16 Terms of Reference is entitled "Mandate", iand
17 is for reason that the Government in its egbsnt 17 provides -- you can see this on your slide:
18 submissions in this case after its first meahtried 18 "The ABC shall demarcate the area, sipecibove
19 so hard to characterise every one of itencldhat it 19 [as the Abyei Area] on map and land."
20 could manage as a ultra petita claim. 20 In contrast, the functioning of the ARIealing
21 The Government essentially acknowledgestieyday in 21 with the Commission's procedures, is sefgrate
22 its presentation that Article 2(a) refershi® scope 22 addressed under a different title in ArtiGeand 4 of
23 of the experts' substantive mandate. Disogiexactly 23 the Terms of Reference, while the ABC's Raogne of
24 this provision, Professor Pellet said fiasigl 24 Work similarly appears under different hegdinAnd
25 I quote -- this is from page 49, line 17had t 25 the procedural rules applied by the expeetewset
Page 37 Page 39
10:24 1 transcript: 10:27 1 forth in a different instrument, not inddd in the
2 "First, it recalls what was the substdmtiandate 2 CPA: the Rules of Procedure.
3 of the ABC experts." 3 Indeed, the Government made exactly theessse of
4 He was referring to what Article 2(a) do@®at 4 the phrase "which is" in its presentation gy.
5 was exactly right. Article 2(a) does, by refg to 5 Professor Pellet said that:
6 the experts' mandate, which is to define amadcate 6 "The excess of mandate committed by tipers must
7 the Abyei Area, clearly identify what the pestmeant 7 be defined by reference to the ABC's manddieh is
8 by the phrase "excess of mandate”. As Praféxlet 8 to apply, and apply fully and exclusively, themula.”
9 said very clearly, it does so by specific refiee to 9 This is at 53/7 of the transcript, and yan see
10 the substantial mandate of the ABC experts. 10 it on your slide.
11 Article 2(a) did not define the Tribusauthority 11 Professor Pellet rightly used this phragactly
12 by incorporating any of the very well-knovistd of 12 the same phrase that is in Article 2(a) ef th
13 grounds of invalidity or nullity that you céind and 13 Arbitration Agreement, for the specific puspaf
14 that we all are familiar with in contemporary 14 defining what he took to be the experts' ratsndHe
15 instruments, instruments like the New York@mtion, 15 defines that mandate in his own terms; wagiese with
16 the ICSID Convention, the Draft ILC Conventimn 16 those. But the essential point is that limee the
17 Arbitral Procedures. In particular the prtilid not 17 experts' mandate with exactly the same phtatéch
18 grant the Tribunal a general power of annatroe 18 is", that Article 2(a) does. And that uséhaf phrase
19 a general jurisdiction to consider any pdediasis 19 "which is" was exactly right.
20 for alleging the nullity or invalidity of theport. 20 The Government argued yesterday thatuseca
21 Instead Article 2(a) was specificallyftid to 21 Article 2(a) refers to or mentions the Rués
22 grant the Tribunal authority only to considims of 22 Procedure and Terms of Reference, an extesarulate
23 substantial mandate acting ultra petita.ewike, 23 must include a violation of the Terms of Refiee or
24 Article 2(a) does not refer to the expertcéeding 24 the Rules of Procedure. It refers us tditta
25 their mandate which is set forth in the AB@d? of 25 clause of Article 2(a), and it says that nexgthas the
Page 38 Page 40
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10:28 1 SPLM/A addressed that issue of the referémthe 10:31 1 procedural and mandatory criteria comgsaiThe
2 Terms of Reference and the Rules of Proceatuttee end 2 Government argues that the term "excess oflatethis
3 of Article 2(a). 3 a "less common notion" that an excess of pavesd it
4 That's wrong. At paragraph 109 of ounirgjer we 4 says that, as a general matter, an excesarafate is
5 specifically did address it. We didn't addriest 5 wider than an excess of powers, in that #tesl to
6 length because it's an easy point. Articy dpes 6 the substance of the issues, the powers dftithe
7 indeed mention the Terms of Reference an&tihes of 7 concerned, and the essentials of the procedure
8 Procedure, but not in the way that the Govertm 8 It's correct that an excess of mandate is
9 suggests. 9 a different concept from an excess of pow8st the
10 It's important to look at the exact laageL 10 Government's argument is otherwise wrondadt) the
11 Article 2(a) only refers to the ABC TermsR#ference 11 contemporary notion of an excess of mandatarrower
12 and Rules of Procedure in so far as thosseagents 12 than the Government's conception of an exafgsawers.
13 "state and reiterate”, in the words of th@jzion, 13 I won't spend much time on this. The &bment
14 the experts' mandate, which is defined irptegious 14 relies entirely on selective quotations fregrly
15 sentence as the substantive mandate. Tinatgsway 15 20th Century commentary about a tribunatesx of
16 an effort to change the previous definitibamexcess 16 powers. In doing so it ignores the last @ary of
17 of mandate; it is simply a reference intd t@mne 17 developments in international arbitration.lé&ach of
18 definition in the Terms of Reference andRinées of 18 the New York Convention, the ICSID Conventithre ILC
19 Procedure. 19 Draft Convention, the UNCITRAL Model Law, aalli other
20 If we look for a moment at the Terms efé&ence 20 modern arbitration legislation contains amegfor
21 and the Rules of Procedure, we can seehtbi is the 21 when you can challenge arbitral awards.ofthose
22 exact same reference in both those instristierthe 22 instruments that I've referred to define aess of
23 mandate which is referred to in the previerrtence. 23 mandate in a different way from proceduralations
24 The reference in the final sentence of Aeti{a) is 24 and public policy violations.
25 nothing more than a recognition of the faat that 25 You can see that on the current slids;ish
Page 41 Page 43
10:30 1 substantive mandate is referred to iretivs 10:33 1 Article 52 of the ICSID Convention: thése
2 instruments, and that they state and reit¢nate 2 a difference between an excess of substamirelate in
3 substantive mandate. 3 Article 52(1)(b), as compared to 52(1)(d).dAexactly
4 This reference therefore was not intenideahy way 4 the same pattern is repeated in the New York/éntion:
5 to broaden the previous definition of the naagdwhich 5 Article 5(1)(b), as we know, is compared to
6 is the substantive mandate. In fact, if yamklat the 6 Article 5(1)(c).
7 language of Article 2(a), it confirms thatextess of 7 There's no to reason to think that wherpérties
8 mandate does not include procedural -- mussh le 8 referred to "excess of mandate" in Article) 2(ey
9 mandatory -- criteria claims. That is becaaftbough 9 meant to refer back to the Government's uesemtative
10 the sentence refers to the Rules of Proceshatd erms 10 selections from early 20th century sourcesiab
11 of Reference, it does so only in so far aseh 11 an excess of powers. The more highly, thvool thing
12 instruments stated and reiterated the subatan 12 that they meant to refer to was contemparestyuments
13 mandate which is just referred to. 13 which referred to an excess of mandate exarss of
14 Thus the terms of the parties' agreenaaten 14 substantive mandate -- in a very different fiam
15 this issue clear. The parties specifiedneswould 15 procedures or public policy or mandatoryecidt
16 think, what they understood to mean by tha texcess 16 violations.
17 of mandate" in Article 2(a). That definitiendefined 17 Not surprisingly, this is confirmed byttt
18 to excesses of substantive mandate, or desisi 18 international authority. You can see on yaigte the
19 ultra petita. It is exactly consistent witle 19 Permanent Court of International Justice hettle
20 parties' other uses of the term "mandatef'jran 20 Peter Pazmany University case that a jutisdial
21 neither instance does it extend to procediokdtions 21 authority did not extend to controlling thregedures.
22 or breaches of mandatory criteria. 22 I won't go through the slide because I'm gorere
23 Even if one ignored the parties' defimitin 23 familiar with it.
24 Article 2(a), which one cannot do, the "exoefs 24 Judge Dillard remarked in the ICAO Colinake
25 mandate" term does not extend to the Govertene 25 exactly the same thing. He said a clainrofgdural
Page 42 Page 44
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10:34 1 irregularities: 10:37 1 the stipulated 1905 date, and allocatediny rights.
2 "... does not go to the jurisdictionalisstself, 2 The first three of those alleged complaintexafesses
3 since this issue is clearly focused on thehred the 3 of mandate are nothing of the sort, in fdonstead
4 council's competence to deal with the subjeatter of 4 they are disagreements with the experts' ideais the
5 the disagreement." 5 merits of the parties' dispute, and as suej dne
6 Other authorities in our reply memoria & the 6 inadmissible in these proceedings.
7 same effect. Even if the parties had noneefit 7 The first three claims that the expertseexed
8 here as they did, an excess of mandate does no 8 their substantive mandate all rest on the @Gorent's
9 encompass a procedural complaint, much lessplaint 9 interpretation of the definition of the Abysiea in
10 based on mandatory law or public policy. 10 Article 1.1.2 of the Abyei Protocol. We show that
11 The Government's mandatory criteria ciaias we've 11 began yesterday with Professor Crawfordéspnetation
12 seen, have also been a bit of a moving taife 12 of the definition of the Abyei Area. The essal
13 continuous rewriting of those claims doesstngthen 13 basis for the Government's criticism of thpegts'
14 the Government's case in the slightest,ristéad 14 report is that the Abyei Area could only dsnef that
15 suggests its hopelessness. The Governmemit sp 15 part of the territory of the Ngok Dinka cliems which
16 40 paragraphs constructing purported marylataeria 16 lay south of the Kiir/Bahr el Arab in 1905idawhich
17 in its memorial, but then never mentionedténm in 17 was then transferred to Kordofan.
18 its reply memorial, instead raising the claiim 18 In the Government's words, the Abyei Axaa "the
19 ultra petita for the first time. 19 area of the nine Ngok Dinka chiefdoms whieisw
20 That effort to recharacterise a mandatatgria 20 transferred to Kordofan in 1905" and "arebglvwere
21 claim as an ultra petita claim was untenableere was 21 already part of Kordofan in 1905 could notéhbeen
22 nothing in the parties' agreements that sigde 22 transferred to it".
23 a prohibition on ex aequo et bono decisions, 23 Applying this interpretation of Article112's
24 a requirement for reasoning, or forbiddirg th 24 definition of the Abyei Area, the Governmelatims that
25 consideration of unspecified legal principles 25 the experts were not entitled to consideatkas that
Page 45 Page 47
10:35 1 Professor Pellet admitted as much, saiuah 10:38 1 the Ngok Dinka annually used and livedRather, the
2 yesterday. 2 Government contends that:
3 Instead, the Government's claims reliqulieity 3 "... only the 1905 border [between Kordodad
4 on external mandatory legal principles. Tda#s not 4 Bahr el Ghazal] should ... have served abdlkés for
5 constitute the basis for an ultra petita claim 5 international delimitation."
6 As a result, not surprisingly, the Goveemt's 6 Again, the cites to these are on the slide
7 rejoinder abandoned any reference to ultiitapet 7 As we will discuss not today but in duerse, the
8 arguments, and returned to the notion of "gene 8 Government's interpretation of the definitidn
9 peremptory principles in modern systems of'lawhat 9 Article 1.1.2 is wrong. In fact, Article 12lis
10 did nothing but take the Government backhene it had 10 properly interpreted as referring to thererdrea of
11 begun. 11 the Ngok Dinka chiefdoms, which chiefdomsever
12 In any case it's impossible to see hokeethe 12 collectively transferred to Kordofan in 190Ehe
13 Government's mandatory criteria claims opiiccedural 13 parties did not, as we will see, intend tadd# the
14 violations can be regarded as decisions pditita, 14 historic and ancestral territory of the Ngwkka,
15 a concept that refers to excesses of subsant 15 either by reference to some purported
16 mandate. However they are characterisetheall 16 Kordofan/Bahr el Ghazal boundary or otherwise
17 Government's purported procedural and mandatiteria 17 The critical point for present purposeEtay is
18 claims do not involve excesses of mandataimihe 18 that the substantive correctness of the &tper
19 meaning of Article 2(a). They are therefouéside the 19 interpretation of the definition of the Abyeiea is
20 Tribunal's jurisdiction and inadmissible. 20 irrelevant to the question of an excess ofdate. Put
21 The Government also claims that the ¢gper 21 simply, the experts' interpretation of Aeidl.1.2 is
22 "exceeded their substantive mandate”, or thei 22 a matter of the substance of their decisidnich
23 substantial mandate. This involves the atlegjaims 23 cannot be reviewed by this Tribunal. Evehdt
24 that the experts refused to decide the queatked, 24 interpretation were wrong -- and it is nat s not
25 answered a different question than that asgedred 25 ground for finding an excess of mandate.
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10:40 1 It is well -- and the Government, wigen read 1043 1 without paying attention to the end ofdieénition of
2 carefully its papers, admits this -- settleat t 2 their mandate, "... transferred to Kordofath905".
3 neither an erroneous interpretation of appletreaty 3 Like the Government's attempted rechariaet#on
4 or contract provisions nor mistaken factuadifigs 4 of its mandatory criteria complaints, thisoeffto
5 constitutes the basis for claiming an excéssamdate. 5 restate the substantive mandate claims jestrio
6 Rather these are substantive or evidentiaoysewhich 6 work. It does not matter how the Governmahels its
7 do not qualify as an excess of mandate. 7 claims. The fact remains -- and you can lsisefitom
8 Our memorial set out in detalil the autiesithat 8 the Government's own language -- the Govertisnen
9 demonstrate this, and they are non-contralersis 9 complaint rests on its view that the expertssgly
10 | say, the Government doesn't seem to caiest and 10 erred or made material mistakes in intenpgetie
11 I'm not going to repeat them. 11 definition of the Abyei Area in Article 1.1.Zhe
12 You can see the ILC commentary on theeauslide: 12 fundamental point is: that is a substantigsagteement
13 "The decision of arbitrators cannot tackied on 13 with the experts' implementation of their ciate, not
14 ground that it is wrong or unjust.” 14 an excess of mandate.
15 And according to the Government, andithfeom 15 The Government argues, as we've seentfremquote,
16 one of its papers: 16 that the experts decided infra petita by sapgly
17 "... this does not mean that an awardbean 17 ignoring that part of the definition of thiyei Area
18 annulled simply because a party disagredstinet 18 where they supposedly stopped reading &féer t
19 reasoning of a tribunal on a point of fackeav. Even 19 reference to the nine Ngok Dinka chiefdoms.
20 if the Tribunal was in error in its reasonorga point 20 That suggestion is wrong -- we'll see vilsywrong
21 of fact or law, annulment is to be distingeid from 21 tomorrow -- but it also remains and underssohe fact
22 appeal.” 22 that it is a substantive disagreement witl tiee
23 Applied in the present case, the ruleaharror 23 experts interpreted the phrase "the areaeafine
24 of law or treaty interpretation is not aness of 24 Ngok Dinka chiefdoms transferred to Kordafati905".
25 mandate is fatal to the Government's purgorte 25 The Government's logic that the decisiakers
Page 49 Page 51
10141 1 substantive mandate claims. 10:44 1 stopped reading at the relevant parteofekt that is
2 As we've seen, the Government's threesexae 2 in question would apply to any substantivesiea, any
3 mandate claims all rest on the premise theaeKperts 3 substantive interpretation of a document. ®@oeld
4 misinterpreted the definition of the Abyei Ana 4 simply say that the decision-maker stoppedingahe
5 Article 1.1.2 of the Abyei Protocol. Evertliit were 5 part of the phrase that you relied on. Tiairais
6 proved, a misinterpretation of Article 1.1.8uld not 6 not a basis for an excess of mandate claii; it
7 be an excess of mandate. Instead, it wouldhae the 7 a substantive disagreement.
8 Government calls an error in the experts'‘aiag on 8 Importantly -- and | do think this has siolerable
9 a point of law, or what the authorities terategision 9 importance -- we can test the admissibilityhef
10 that is wrong or unjust. 10 Government's substantive mandate claimsdiyrig at
11 That provides a complete answer to tofélee 11 how the same claims would apply to a decibiothis
12 alleged excesses of substantive mandataesbgrthe 12 Tribunal, by the five of you.
13 Government. The Government's claims tha¢xiperts' 13 As we saw, the Tribunal's mandate undgclé 2(c)
14 did not answer the right question or answéredvrong 14 of the Arbitration Agreement parallels thenofeate of
15 question or ignored the stipulated dateariottom, 15 the experts. That mandate is:
16 substantive disagreements with the experts' 16 "... to define (i.e. delimit) on map theundaries
17 interpretation of the definition of the Abysiea and 17 of the area of the nine Ngok Dinka chiefdarassferred
18 are inadmissible in these proceedings. 18 to Kordofan in 1905."
19 The Government's reply memorial advaricecdhotion 19 Critically, if the experts' alleged
20 of infra petita claims, and it argued thadnre you 20 misinterpretation of the definition of the s Area
21 can see this on the slide: 21 was an excess of mandate, as the Governtaenscthen
22 "The ABC experts grossly erred in theriptetation 22 the same would be true of an alleged migneation
23 of their mandate, which they apparently stopgeading 23 of the definition of the Abyei Area by thisifunal
24 after the expression "to define and dematbatarea 24 under Article 2(c); that is, if the expenseeded
25 of the nine Ngok Dinka chiefdoms ...", [sup@dly] 25 their mandate by adopting the wrong definitidthe
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10:46 1 Abyei Area, then this Tribunal would béjsat to 10:48 1 and unending cycle of excesses of mandalesnatter
2 exactly the same attack on the Governmemgis.lo 2 what the Tribunal decided in either directite,
3 That result is not possible. It makesese. It 3 disappointed party could claim that its
4 would mean that disputes about the definitibiine 4 misinterpretation, as that party would claipwiould
5 Abyei Area could never be finally resolvedtbig 5 be an excess of mandate. That is implausilite,
6 Tribunal or another adjudicatory body withttheandate. 6 absurd, and it is not what is required byegithe
7 Any decision would always be an excess of matahot 7 Arbitration Agreement or general principledanf.
8 just in the Government's direction but also$PLM/A's 8 As we saw yesterday, the Government waiigid up
9 direction. 9 to this issue and did not retreat from itsiggmsin
10 That is untenable. It makes no sensenaatter of 10 the slightest. Its counsel noted our argunzerd then
11 common sense and it is contrary to the haeerrors 11 he went on to say only:
12 of substance do not constitute an excesantiate. 12 "As for this Tribunal, we have no doutmittit will
13 Indeed, it is precisely to avoid that absesiilt that 13 comply with its mandate and will answer costglly the
14 that rule exists in the first place. 14 question put before it by Article 2(c) of the
15 The Government's reply memorial, andeddéeir 15 Arbitration Agreement.”
16 comments yesterday, do not deny this point, 16 The essential point, which the Governndees not
17 extraordinarily. Instead they embrace itwaipen 17 deny, remains that if you were to interpret
18 arms. According to the Government's logiy, a 18 Article 1.1.2's definition of the Abyei Ar@athe same
19 misinterpretation of the definition of they& Area by 19 manner as the ABC experts, the logic of theethment's
20 this Tribunal would also constitute an exa#ss 20 position -- not retreated from but insteadaracored
21 its/lyour mandate under the Arbitration Agreatmand 21 for you in writing and orally -- is that thdegcision
22 you can look at the current slide: 22 would be an excess of mandate. Again, tfgl
23 "The ABC experts failed to adhere to this 23 logic, common sense and the law. It is,Wwoed,
24 mandate ..." 24 absurd.
25 Referring to the Abyei Protocol: 25 In sum, virtually all of the Governmen#andry
Page 53 Page 55
10:47 1 "For present purposes it is necegsamderline 1050 1 list of complaints about the experts' repee
2 the importance of complying with the precisndate 2 inadmissible under Article 2(a) of the Arbitoza
3 agreed by the parties in order not to jeoparttie ... 3 Agreement. With the arguable exception of the
4 2005 Comprehensive Peace Agreement, its delate 4 completely unfounded complaint about grazights,
5 instruments ..." 5 which we will come on to, none of the clairas be
6 And then the telling part: 6 treated as an excess of mandate. And thatasnplete
7 “... and the Arbitration Agreement in tbise." 7 answer to those claims.
8 Likewise the Government says -- andritigdrtant 8 With that I'm going to move on, hopefutigt going
9 to look at this on the slide as well: 9 too quickly, to the subjects of finality and
10 "The mandate of the experts as of thisunal is 10 res judicata.
11 not to consider areas according to their deaphics, 11 Even if the Government's laundry listomplaints
12 but rather to delimit an area that was teansfl from 12 about the experts were admissible in theseepdings,
13 the Bahr el Ghazal to Kordofan in 1905." 13 those complaints are unsustainable. The IGment's
14 Putting it differently, just so that ydan't miss 14 objections are contradicted by the termbefarties’
15 the point: 15 agreements and the parties' conduct durséBC
16 "... drawing another new boundary iswithin the 16 proceedings, as well as the general prireipidaw on
17 purview of this Tribunal either." 17 with the Government purports to rely.
18 Put simply, and inescapably consistetit thie 18 Preliminarily, the Government ignoreslistorts
19 logic of the Government's position: if thisblinal 19 fundamental and vitally important legal piphes that
20 misinterpreted the definition of the AbyeiArunder 20 apply to adjudicative decisions in all depeld legal
21 Article 2(c), then the Government's claimsassarily 21 systems. The Government's case begins frempremise
22 mean that that would also be an excess ofiatan 22 that we heard again yesterday that the etistision
23 The government's position is -- andtihie | will 23 had the main characteristics of an arbitneird.
24 use the word, no matter whether I've bedicisgd for 24 Despite basing its case on that analogyGtheernment
25 it or not -- absurd. It would produce arstapable 25 then goes on to disregard what are the nmgsirtant
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10:51 1 legal rules relating to awards and otdgrdicative 10:54 1 That's wrong. When we look at the reaiusisthese
2 decisions. 2 principles exist, they're not niceties, theyiot
3 Those rules, which we heard referred ttereay as 3 formalities; they are at the heart of any lsgatem
4 "legal niceties", mandate the presumptivelifypand 4 and the rule of law.
5 res judicata effect of both arbitral awardd ather 5 In the Trail Smelter case, which we'll @oback to,
6 adjudicative decisions. At the same time,\atadly, 6 the Tribunal declared:
7 those rules also dictate extremely narrowttiran the 7 "That the sanctity of res judicata attaciee
8 ability of parties to challenge such decisions 8 a final decision of an international tribuisal
9 These principles of finality and res jad&care at 9 an essential and settled rule of internatitaval If
10 the foundation of any developed legal regianel, they 10 it is true that international relations basadaw and
11 are essential to the integrity of the legatpss and 11 justice require arbitral or judicial adjudioa of
12 to the legal rights of parties. | should ne¢d to 12 international disputes, it is equally truattbuch
13 repeat that here today for you but, given the 13 adjudication must in principle remain unckadjed if it
14 Government's position, regrettably | have to. 14 is to be effective to that end."
15 These rules have special weight in thesd of 15 A leading commentator, Kaikobad, who Vge &eard
16 boundary determinations, where interestsatiility 16 reference to, says:
17 and security have particular force. Theyrgstive 17 "The importance of the res judicata taldomestic
18 finality of adjudicative determinations isfonmly 18 legal systems and to the international conityjeannot
19 recognised in international conventions aceosnge 19 be exaggerated. Suffice it to say that legstems,
20 of contexts. You can see those on the custiete. 20 municipal and international, would be in ¢desable
21 It includes Articles 54 and 81 of The Haguwantions; 21 chaos of this rule did not exist."
22 Article 26 of the Draft ILC Convention, Aris 3 and 5 22 Of course this makes sense: how caruteef law
23 of the New York Convention, Articles 51 ar&ld the 23 have effect if dispute resolution mechaniprosiuced
24 ICSID Convention. In each one of those umgnts it's 24 decisions that are not respected? The essétice
25 provided that an award can be invalidateg onh very 25 rule of law is that adjudicative decisiond e
Page 57 Page 59
1053 1 limited number of circumstances, in vemgrand 10:55 1 presumptively final and binding, subjecbnly rare
2 exceptional cases. 2 and exceptional exceptions.
3 International judicial and arbitral autties are 3 These rules apply with particular forcéotmndary
4 emphatic in requiring that the presumptivality and 4 determinations. The Tribunal's award in Dub&harjah
5 res judicata effects of adjudicative decisioas 5 emphasised, among other things, the princifiiee
6 respected. The decision in Orinoco SteanfShippany is 6 stability of boundaries, observing:
7 representative. We saw a brief referenckab t 7 "The reopening of the legal status of lofauies of
8 yesterday, we'll come back to it, and I'mgaihg to 8 a state may give rise to very grave consegsawbich
9 repeat the quotation that's on the slide dor. y 9 may endanger the life of the state itself."
10 The NAFTA Tribunal in the Waste Managemellexico 10 Other authors, which you can see onudhenot
11 case held that: 11 slide, reach the same determination.
12 "There is no doubt that res judicatasiaciple 12 The Government's reply memorial -- ancheard
13 of international law, and even a generaloiple of 13 yesterday also -- acknowledges that borddes®nts
14 law." 14 do enjoy a particular regime of stability and
15 Other arbitral awards, judgments and cenary are 15 permanence. That's an understatement, cfesdout
16 to the same effect. They're extensivelyewed in our 16 it's still true. Nonetheless, recognisinthpes that
17 submissions; I'm not going to do it agaireheYou can 17 these rules are fatal to its case, the Govenhgoes
18 see what Cheng says, what the PCIJ has etlotlaer 18 on to argue that principles of finality aed judicata
19 commentary has said. 19 do not really apply to the ABC report's bcanyd
20 It's important to emphasise that theseiptes of 20 determination.
21 finality and res judicata are vitally impartao the 21 The Government's arguments in this resgredoth
22 international legal system, and indeed tolegs 22 wrong and they are dangerous. They amount to
23 system. Yesterday Professor Pellet dismigeed 23 a rejection of bedrock rules, fundamentasuf
24 importance of these principles; he calledthegal 24 international and national law. And it'sezgil,
25 niceties". You can see that at the transati8/7. 25 both to the parties in this case and touteaf law
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10:57 more generally, that the Government'sraemts on this| 11:00

point be rejected.

1 1 arbitral awards. The suggestion thatdnsensually
2 2 agreeing to arbitrate their disputes the esitiaived

3 The Government argues variously that fpies of 3 their rights under these rules, or waiveddtbetrine

4 finality do not apply to the ABC report becauise 4 of res judicata, is simply baseless. Themeway

5 experts' decision is disputed between théggarfThat 5 that an Arbitration Agreement can be integmien that
6 does not take much time to respond to. Amg that 6 way, and indeed it would be a substantiahdestive
7 you are asked to apply principles of res jai@dior 7 for parties ever to agree to arbitration agregs.

8 finality it would be because the parties dispuprior 8 | think that I've gone to some extent diree.

9 decision. The fact that there is a disputssdwmt 9 I've not quite finished with the materialOh,

10 mean you don't apply rules of res judicataigans 10 I misread the note that was passed to md, feetl
11 that you do. There would be no reasontteife 11 substantially more relieved. | was told thaad gone
12 weren't a dispute. 12 over by half an hour, and instead | gattstifllhave
13 The Government also says that the expeptsrt 13 20 minutes to go.
14 determined the location of the boundary iB51%nd 14 THE CHAIRMAN: Mr Born, | think it's the right e for
15 that that is a reason not to apply principfes 15 breaking for half an hour.
16 res judicata. Again, that makes no sendmost all 16 MR BORN: Okay, I'm happy to do that.
17 boundary decisions involve critical datethim past, 17 (11.01am)
18 and the fact that there was a past detenmimist 18 (A short break)
19 irrelevant. 19 (11.30am)
20 Finally the Government argues that, beedue 20 MR BORN: Thank you, Mr President. | will pick where
21 parties have agreed to this arbitration, beeshe 21 | left off.
22 parties entered into the Arbitration Agreethen 22 The Government told you yesterday thadécisions
23 principles of res judicata and finality dd apply. 23 in Orinoco Steamship, Trail Smelter and
24 They said yesterday -- and | quote -- priesijpf 24 Laguna del Desierto did not apply, did nahdtfor the
25 presumptive validity and finality do not appb the 25 principles of presumptive finality and vatjdof
Page 61 Page 63
10:58 ABC report because: 11:31 arbitral awards that we have referredhere parties

1 1

2 "... the parties have agreed to ask thimimal to 2 had subsequently agreed to arbitrate thesstéitiine

3 determine whether this condition is fulfilled. 3 award. That is wrong as a matter of princifde

4 That's also wrong. The fact that theipatiere 4 reasons | just mentioned, and as a mattartbbety

5 referred their dispute to arbitration in noyphanges 5 when you look at those cases.

6 or nullifies long-standing and fundamentaésul 6 As a matter of principle, nothing in amesggnent to
7 regarding the finality of adjudicative deciso Nor 7 arbitrate undercuts or nullifies basic pritespof

8 does it change in the slightest the vitallpamant 8 law. It does the opposite: it provides a fioin which
9 9

public policies that gave rise to and thataulel legal principles are to be applied. Thosalleg

10 those principles. Instead, the parties'exgest to 10 principles, those generally applicable ralielgaw,

11 arbitrate here specifies the forum and theqaure in 11 include principles of res judicata and thespmptive

12 which those principles will be applied; iedmot 12 validity of arbitral awards. Not surprisipgthat's

13 alter the substantive rules applicable tgptrées' 13 just what the decisions in Orinoco, Trail 8aveand

14 dispute. 14 Laguna del Desierto say, if you take the tionlwok at

15 Instead, the substantive rules applicabiiee 15 them.

16 parties' dispute were specifically addregsed 16 We can look at Orinoco. The decisiost fir

17 Article 3 of the Arbitration Agreement. lkisaded 17 articulates the principle of res judicataeny clear

18 "Applicable Law", and it provides that theblinal 18 terms. It then goes on to recite the corexmeps, at

19 shall apply and resolve the disputes befane i 19 the end of its decision, of the rule of pregtive

20 accordance with the CPA and general prirgipféaw 20 finality, namely that an award will only bet &side in

21 and practice. 21 rare and exceptional cases.

22 Article 3's selection of general prinegpbf law 22 The principle of res judicata does ngttsat you

23 provides directly for application of the lesiginding 23 cannot challenge an award. There are, a6epu

24 legal principles that we've just been through 24 circumstances where you can challenge awtrels are

25 prescribing the presumptive finality and di&i of 25 under every legal system. The critical pthat the
Page 62 Page 64
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11:32 1 Government misses, but which its own dti©rinoco, 11:35 1 a fundamental principle of the law of oas ..."
2 as discussed yesterday, says, is that those 2 Not, | should say, a legal nicety:
3 circumstances are extraordinarily limited. 3 "... repeatedly invoked in the jurispruckemhich
4 You can see the language on the slidegtwges 4 regards the authority of res judicata as warsal and
5 out of its way to say in particular that ifuyo 5 absolute principle of international law."
6 permitted a general review authority it woalert the 6 An agreement to arbitrate does not undb th
7 general rule, namely the limited role for esving 7 universal and absolute principle of internagidaw,
8 awards that was contemplated by The Hague ébiowns, 8 nor does the Government cite any authoritiywhald
9 and that the issue is not whether the casbdes 9 support its peculiar assertion that the ageseito
10 well-judged or illjudged, but whether theaad/is to 10 arbitrate undoes those rules, precisely lsectere is
11 be annulled. 11 no authority that says that.
12 The same is true when we look at thel Braielter 12 Next the Government argues that the géner
13 decision. The Tribunal there -- and it'svah@n your 13 principles of finality which we've just loakat do not
14 slide -- expressly recited the presumptive ofi 14 apply to the ABC report because allegedlg "th
15 finality. Then, based on that principle, Tméunal 15 international community did not endorse tiCAexperts'
16 again held that it was only in rare and etioapl 16 report”. You can see that on your slidest¥elay
17 cases that an award could be set aside.cafosee 17 that argument was replaced by a supposed ofai
18 that language on the slide in front of yog the 18 weakness of the reactions of the internationa
19 Tribunal went you out of its way to emphasisenarrow 19 community. You can see that at 37/15.
20 circumstances in which the presumptive vigliof 20 However the Government wants to chariaeténat
21 an award could be set aside. 21 claim, it's wrong both legally and factualRRules of
22 The government's only reference to taigsion was 22 finality and res judicata don't depend on the
23 oddly, when you look at the decision, to gdiodm 23 vociferousness of political approval. They a
24 a decision that was referred to in passitegally 24 principles of law, they depend on objectegal
25 a paragraph, by the United States Suprems ©ou 25 criteria, and their fundamental purpose &ty to
Page 65 Page 67
11:33 1 a decision called Frelinghuysen v Key.l 8ay, when 11:36 1 resolve disputes without resort to pditic self-help
2 you read the Trail Smelter decision it isrbtly 2 or further political action.
3 referred to in passing, and I'm not entirelsesvhy 3 At bottom, the suggestion that the regcptd
4 the Government referred to that decision. 4 effect of an adjudicative decision dependthen
5 When you look at it, all that the quotat&ays is 5 strength or weakness of the endorsement of the
6 that an adjudicative decision, an award,rislioig upon 6 international community undermines the ruléwf.
7 the parties unless it is set aside by thegzart 7 The rule of law is that you don't have to labk
8 agreement. That's no surprise, it's not uadugdf 8 political reactions anymore. When you lookhat
9 course the parties can agree to set asideisiate 9 current slide, the ICJ has said in substaraetly
10 That is not what has happened here.Abyei 10 that.
11 Arbitration Agreement does not set asideARE report. 11 That point in a sense is too obviougtpire
12 It rather leaves for you to apply under Aetig the 12 further discussion and | won't go into it.
13 general principles of law, including the praptive 13 In any event, though, if we looked atftms,
14 finality and validity of decisions such as thBC 14 indeed the Government's claim that the iatésnal
15 report, in accordance with the rules of ptbat we 15 community has not endorsed the ABC reparrésg. The
16 are going to look at in a few moments. 16 international community has called repeatéatly
17 Finally the Government relied briefly on 17 exactly that.
18 Laguna del Desierto, the award in that ca&ething 18 | began by explaining how the CPA wasptegluctive
19 there stands at all for the proposition that 19 intensive negotiations by and through thestesxe of
20 an agreement to arbitrate undoes or nulifiexiples 20 the international community: the United Nasipthe
21 of presumptive finality. On the contranthalgh the 21 IGAD, the United States, the United Kingdohhey
22 Tribunal did not need to do this, it saic timi dicta, 22 obviously care about the implementation ef th
23 on the contrary the Tribunal said: 23 Comprehensive Peace Agreement; that's wiyyhee
24 "A judgment having the authority of radigata is 24 involved in negotiating it.
25 judicially binding on the parties to the ditp Itis 25 If you look at the most relevant spokespe of the
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11:38 1 international community, the US speciptesentative 11:40 1 I'm going to spend time on them, arealty@ecessary
2 for Sudan, immediately after the ABC reportussued, 2 in this case. This is a clear case; you woulteed
3 he issued a statement that: 3 these standards of proof. It is clear thatABC
4 "... [welcomed] the Abyei Boundaries Corssion's 4 experts did what they were supposed to inyenespect.
5 presentation of its final report to the presicl ... 5 But I'm still going to talk to you abotiese
6 [lauded] the members of the Commission foir tiverk in 6 standards of proof because they underscore the
7 preparing the report ..." 7 importance of your mission and the importasfaae ABC
8 Did not, incidentally, say that they were 8 report; they underscore the importance tautesof
9 an unfortunate choice and they had made puoakd 9 law of the presumptive validity and finalitiarbitral
10 errors: 10 awards and similar adjudicative decisions don't
11 "... [commended] the parties for theisgddm in 11 need them to prevail, but you need themdermio
12 establishing the ABC and confirming thatrdyeort of 12 safeguard the integrity of the rule of law.
13 the experts is final and binding." 13 First, it's clear that the burden of lelislaing
14 Those are all quotes from what the UNesgntative 14 one of the limited grounds for the nullity of
15 said. 15 an adjudicative decision is on the party segto set
16 Then finally, in answer directly to thev&rnment's 16 the decision aside. This allocation of #gal burden
17 statement that the international communityriat 17 of proof is universally affirmed in both imeational
18 called for implementation of the award, hd:sa 18 and national authority. It results from ¢femeral
19 "The special representative calls opatties to 19 principle that each party bears the legadduiof
20 abide by the decision." 20 establishing its claims and from the presivapt
21 That could not have been clearer or rapegific. 21 finality of arbitral awards and other adjudice
22 It disproves the Government's suggestiontiteat 22 decisions.
23 international community does not care abugtissue 23 It's also beyond question that the petmgilenging
24 entirely. 24 the validity of an adjudicative decision lsetlre
25 In any event, the UN Security Counci th 25 burden, and a very heavy burden, of estabsime of
Page 69 Page 71
11:39 1 Secretary-General and others have exprédsssame 11:42 1 the specifically defined exceptions toghesumptive
2 point, albeit in more diplomatic language.u¥tan see 2 validity of such decisions.
3 that language on the current slide. All efsin 3 Judge Weeramantry stated this rule emyailti
4 statements contradict the Government's cltiaithe 4 "The party impugning the award is atiaties under
5 international community takes no interest by&. We 5 the burden of proving that sufficiently weight
6 wouldn't be here if that weren't the case. 6 circumstances exist to support its conterttian the
7 More fundamentally, the rule of law, thipiples 7 award is invalid.”
8 of validity of arbitral awards, of adjudicagiv 8 The same allocation of the burden of pafdhe
9 decisions, don't depend on how loud peopl®icryhat 9 invalidity of a decision applies, as we albln under
10 kind of political manoeuvring they do. Thigpend -- 10 Article 5 of the New York Convention and Até 5 of
11 and that's why there was an applicable lawsd and 11 the Inter-American Convention. It's welltkset under
12 that's why an arbitration tribunal was pickedesolve 12 both conventions that the burden of estahblisthe
13 this dispute -- on rules of law. It doeslepend on 13 non-recognition of an award is on the paeskig to
14 political manoeuvring anymore; it dependyauar 14 have the award set aside. | won't repeatdhrenentary
15 assessment of legal rules. 15 that's on the current slide because I'miganeell
16 We turn next to the consequences of thiéseiples 16 known to all of you.
17 of finality and res judicata for Governmespecific 17 The same approach applies under the URGLTModel
18 claims. 18 Law, Articles 34 and 36. The language tlesaessly
19 | should emphasise that these stand&pteaf 19 places the burden of setting aside or denying
20 which we're going to look at derive diredtlym the 20 recognition to an award on the party seetargp so.
21 underlying starting point, the presumptivelfity and 21 Second, general principles of law alswviole that
22 validity of arbitral awards. Because of thanciple, 22 an excess of mandate is an exceptional csinolwhich
23 there are particular rules about when anceean be 23 will be found only where the decision-makersess was
24 set aside or disregarded. 24 manifest, flagrant and glaring. A wide raofie
25 | should also emphasise that these raltgmugh 25 authorities discussed in the SPLM/A's menhodafirm
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11:43 1 this view. This is part of the mountafipaper that 11:46 1 the plain language of Article 24(1) salisefers to
2 Professor Pellet found so discouraging thaalked 2 the burden of proving the facts relied onupp®rt its
3 about yesterday. We've amply demonstratedxiséence 3 claim or defence.
4 of this rule. 4 Article 24(1) of the PCA rules distingueshbetween
5 Carlston put it best: 5 an evidentiary burden of proving facts, whickvhat
6 "Most writers have agreed that an arbévedrd is 6 article 24(1) deals with, and the legal burden
7 null in the measure that the Tribunal has featly and 7 proving claims and defences, which are refieimen
8 in a substantial manner passed beyond thes tefrithe 8 Article 24(1) but which is not addressed by
9 submission." 9 Article 24(1) and is instead addressed by dyidg
10 Elsewhere Carlston goes on to say: 10 rules of substantive law.
11 "Writers who have given special studih® subject 11 Simply put, Article 24(1) does not addrte legal
12 have agreed that the violation of the comjgainould 12 burden of proving an excess of mandate edakthe
13 be so manifest as to be readily establishedust, 13 allocation of that burden and the naturdhaf burden
14 in general, be arbitrary, not merely arguable 14 is explicitly and in detail addressed by gehe
15 doubtful.” 15 principles of law. As we've just seen far kst
16 Others have held that such errors mushbemous, 16 30 minutes or so, those general principldavef
17 glaring, a manifest extravagance on the mdlgrant 17 dictate that arbitral awards and adjudicalizeisions
18 or manifestly unjust. These rules, whicteast as 18 are presumptively final, save in the rarest a
19 the starting point are not seriously dispitethe 19 exceptional circumstances.
20 Government, serve the fundamentally imporanpose 20 Judge Weeramantry stated this rule, diorth
21 which we have already talked about of safeting the 21 looking at this quote in a little bit moretale
22 presumptive finality and validity of arbitralards. 22 I referred to him previously, but he makesbint so
23 Despite recognising these principlehiastarting 23 powerfully that it's worth all of us lookirgain. The
24 point -- and the Government does so expligitbu can 24 arbitral award in the King of Spain case:
25 see the quotes on the slide. It says tlmtéther 25 "... this court acted on the principlatttihe
Page 73 Page 75
11:44 1 exceptional for an arbitrator to be fotmtave 11:47 1 burden lay upon the party contendingttietward is
2 exceeded its mandate, and that it is "ceytsink 2 invalid. The ensuing enquiry is undertakerthis
3 that an allegation of excess of power cana@dzepted 3 basis and with due deference to the presumpfio
4 lightly", and elsewhere -- you can see theegio 4 validity. The burden of displacing that pragtion
5 again -- that finding that an excess of mandat 5 lies on the party challenging the award, &l t
6 either "astonishing" or "exceptional”, depegddn 6 burden, having regard to the importance ofittadity
7 which one of their papers you read. 7 of arbitral awards, is a heavy one.
8 Despite these concessions, the Governgoeston 8 "Moreover, the contention ..."
9 and argues -- and it's a little bit diffictdtfigure 9 The contention is almost identical to what
10 out how this relate to its previous concessio that 10 Government makes here:
11 the Government is under the same or no m@as 11 "... that the burden of proof of validigs upon
12 a burden of proof with regard to an excesnafidate 12 the party seeking to uphold the award isnttled to
13 than the SPLM/A. It cites to article 24(1}tee PCA 13 succeed. The party impugning the awardad imes
14 Rules, as well as again to the parties' Aatiin 14 under the burden."
15 Agreement here, to suggest that rather thalfi i 15 This is a general principle of law. slthis
16 bearing the very onerous burden of settifdpas 16 general principle of law, and not Article 2Ag
17 an adjudicative decision, both parties ageusome 17 evidentiary provision, that governs the pngstive
18 sort of equal burden of proof. 18 validity of the experts' report here.
19 We have detailed the reasons why thatagvn our 19 Even less seriously, the Government tspisa
20 rejoinder at paragraphs 220-259, but | withearise 20 argument that the Abyei Arbitration Agreemmesians
21 them again briefly. The Government's pasii& in 21 that:
22 a nutshell, both wrong and confused. 22 "Each party bears the same burden of pritio
23 Article 24(1) of the PCA Rules statesdbaeral 23 respect to its contentions on the issuespute.”
24 principle that the evidentiary burden of pngvfacts 24 That again is wrong. The Governmensci®
25 lies with the party alleging those facts.aflhwhat 25 authority and provides no rationale to supit®r
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11:149 1 argument that an agreement to arbitrasrses the 11:51 1 the Commission. And as we saw in theyref@morial,
2 allocation of the burden of proof, or chantes 2 there's a fourth complaint about the presemtad the
3 allocation of the burden of proof for challeny 3 Southern Sudan legislature.
4 an adjudicative decision. No such authonigts. 4 The Government's memorial rested its o
5 The reason that there's no authorityHat t 5 complaints on the argument that:
6 principle, and that the Government has citadtp 6 "... a departure from a fundamental riile o
7 none, is that the argument has virtually néeen made 7 procedure expressly agreed to by the pariestitutes
8 and is untenable. An agreement to arbiteste, 8 an excess of mandate ..."
9 | previously said, selects the forum and tteeg@dures. 9 And that the experts exceeded their manalat
10 The burden of proof regarding the undeglglaims 10 circumventing the agreed work programme aaedhing
11 derives from the substantive legal ruleshis case 11 the procedural rules.
12 the generally applicable principles of lanickhare 12 The Government's rejoinder, as we hagr,sewrote
13 precisely specified in Article 3 of the Abyei 13 that rationale, at least in substantial perstead
14 Arbitration Agreement. That, as we have siedmeaded 14 of relying on the parties' agreed procedurak, the
15 "Applicable Law", and provides that the Triuwill 15 rejoinder cited "universally accepted procatu
16 decide the dispute in accordance with thoségions 16 principles” and "very general and fundamepitiaiciples
17 of those generally applicable principlesani.| It's 17 of law recognised in all legal systems".
18 that provision of Article 3 that governs tagal 18 The Government's inability to state gl&n
19 burden of setting aside the ABC report. 19 coherent rationale for its complaints isswprising,
20 As we've also discussed, these princigfles 20 as we will see. Whatever their basis, wretéweir
21 finality and the burdens of proof, the nawiréhe 21 rationale, those procedural claims are hgpele
22 burden of proof that arise from them servallyi 22 As we have already seen, the Governnmgnatzdural
23 important purposes. I've already mentiohedit They 23 complaints don't constitute potential excesge
24 include ensuring repose, stability and faisne 24 mandate under the Arbitration Agreement; ey
25 parties. 25 therefore inadmissible. But even if theyeaver
Page 77 Page 79
11:50 1 The parties' agreement to arbitratispute 11:53 1 admissible, they are "frivolous", to use
2 doesn't in any way change or undo those pslid 2 Professor Pellet's favourite word. They are
3 simply provides a place for those policiebeaiven 3 after-the-fact complaints never voiced priotttis
4 their full effect. 4 arbitration. They proceed with cavalier dignel for
5 So finally there can be no doubt thatGeeernment 5 the terms of the parties' agreements, focoimeluct of
6 bears the legal burden of proving its excéssamdate 6 the ABC proceedings, and for the applicableega
7 claims in this case, and that that is a vesraus 7 principles of law. They provide no basislbfax
8 burden. Only in rare cases, involving flagiamd 8 criticising the experts or disturbing the ABSport.
9 glaring excesses of mandate, can the expepts't be 9 Preliminarily, the Government's procedural
10 disregarded. 10 complaints are subject to a number of spgeaifes
11 As we will see when we now turn, with Hemefit of 11 that impose very substantial obstacles imslaf
12 a new slide presentation, to each of the (ovent's 12 procedural irregularity, even assuming theula be
13 individual claims, it's quite clear that tBevernment 13 admissible. These include: (1) the very throa
14 doesn't remotely approach satisfying thaidsted of 14 procedural discretion of international aditr
15 proof for any of its claims. This shouldg¢akm 15 tribunals and similar adjudicative bodiepessally
16 told, 45 seconds or so. | think | can evegitbbefore 16 the ABC experts; (2) the presumptive adeqoécy
17 we have slides. 17 procedural decisions by arbitral tribunats] &3) the
18 We'll turn first to the substance of the 18 elevated standard of proof applicable tondadf
19 Government's various procedural complainteiathe 19 procedural irregularity.
20 experts' actions. In its memorial the Goremt 20 First, it's well established under alitemporary
21 alleged three violations of procedural caodg by the 21 dispute resolution regimes that tribunalsess very
22 experts, which supposedly constituted exsazfse 22 broad procedural discretion. This is a funelatal
23 mandate. These violations were: (1) the tSoian 23 aspect of international arbitral and judigiadcesses,
24 witness interviews; (2) the Millington emaihd (3) 24 recognised in a wide range of cases. Tisiple
25 the experts' purported failure to promotergsensus on 25 applies with particular, with peculiar fotoethe
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11:54 1 informal and sui generis investigatorycpaures 1157 1 yet business-like manner, with a full aady exchange
2 adopted by the parties for the ABC proceedings 2 of ideas, observations and suggestions. Aksge
3 The authorities that detail the broad edocal 3 shortly, the experts were expected to exercise
4 discretion of arbitral tribunals and similadies are 4 a wide-ranging and independent investigatathiaity.
5 set forth in our reply memorial, and | woepeat 5 These characteristics of the ABC proceedings
6 them. There are a couple of references to the 6 necessarily, deliberately and peculiarly ireol
7 authorities that are on the current slidg, tius 7 a particularly high degree of procedural diton on
8 remind ourselves, to orient ourselves. Tieégrito 8 the part of the experts.
9 the wide latitude of arbitrators; to the fenzit 9 It's also important -- and | will come kao
10 procedural questions should be left to thérator; 10 this -- to underscore the experts' authanity
11 one decision holds; arbitration resolvesudisp 11 interpreting the Rules of Procedure. Beamniimd, it
12 without confinement to many of the procedaral 12 was the experts who drafted those rulesydmadwere
13 evidentiary strictures that protect formallg; the 13 responsible for implementing them. It hamtbed be
14 same rule is adopted in civil law jurisdiogo 14 said that the experts' authority to interfiretr own
15 To look at the quote on the current slide 15 rules, the words which they wrote and impletae, is
16 "The arbitrator is free to adopt the i3saey 16 entitled to the greatest deference. Agaimility in
17 regulations, either in advance, or in thes®and in 17 the face of how others conducted their prdices is
18 view of the ongoing proceedings." 18 something that needs to be borne in mind.
19 It's important that these principlesratjust 19 Second, it is equally well settled thnet t
20 words; they are again at the foundation afermporary 20 procedural decisions of an arbitral tribural
21 international dispute resolution. That'sdose there 21 a judicatory body are presumptively valichisT
22 is a vast disparity/diversity of procedungp@aches 22 reflects the importance of the finality obiamal
23 in different jurisdictions, whether commow/|aivil 23 awards and decisions, and the extreme relesttéhe
24 law, Islamic, African, Asian or otherwisequally 24 humility with which procedural and evidengigecisions
25 there is a wide variety of disputes thatpmesented 25 are second-guessed in after-the-fact enquirie
Page 81 Page 83
11:56 1 to tribunals. Different types of proceshiare wanted 11:58 1 Again, there's no reason to repeshaill
2 by different parties. 2 authorities that we've detailed in our repnmorial.
3 Given that diversity, and necessarily,ghigling 3 The ICJ expressed the point very well thougthe
4 principle for the last half century has bt tn 4 ICAO Council case. It said:
5 assessing procedural decisions and actiotribopals, 5 "... the interpretation given by [the ICADunNcil]
6 the procedural discretion of those tribungaksighly 6 of those rules [its rules] in the exercis@of
7 respected, and granted the greatest of deferen 7 functions ... ranks as an authoritative intetgdion.
8 That principle has special force in tasehere. 8 There is thus a strong presumption that toesida
9 As we saw, the parties deliberately chos¢matiopt 9 taken by the [adjudicative body] is in confdymvith
10 any pre-existing set of formal arbitratiotesu 10 the true meaning of the rules.”
11 Rather the experts specifically granted #pegs 11 The ICJ put it well, it put it humbly gt it in
12 themselves, in the broadest terms, the ptawer 12 terms that: if a procedural decision is maye
13 determine the ABC procedures in the manmer th 13 an adjudicative body using its own rulesiledefer
14 considered most appropriate. 14 to that, we will respect it.
15 We can see that in Article 4 of the Abehex, 15 The same is true under Article V(1)(bjhef
16 an article that was not mentioned much ydayer It 16 New York Convention. It permits non-recoigmitof
17 provided that: 17 an award where a procedural irregularityltegun
18 "The experts shall ... determine the Rofe 18 a party being unable to present its case al@ow
19 Procedure of the ABC." 19 that provision. Under it, courts aroundwloeld have
20 Article 4 did not require that the pastagree to 20 uniformly held:
21 or otherwise approve the procedural rulesgttperts 21 "An award can only be set aside in exoeat
22 alone were granted the authority to drafttand 22 cases. Itrequires a violation of fundamenta
23 determine the rules. 23 principles ... which hurts in an intoleratsianner the
24 The Rules of Procedure, as we saw, alghasised 24 notion of justice."
25 that the ABC procedure would be conducteghiimformal 25 The same result applies under natiotéttation
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12:00 1 legislation in jurisdictions around therldo The 12:.02 1 as to the result reached.”

2 Swiss Federal Tribunal put it emphaticallydemn 2 Again, this rule is not just words; itlesfs the

3 language that you can see on the current sliden't 3 presumptive validity of arbitral awards andest

4 read it. The Austrian Supreme Court, whosesiare of 4 adjudicative decisions, as well as the higirele of

5 special interest to some of us, held in pedgithe 5 deference, the humility in the face of

6 same terms, emphatically, that challengesrlse 6 a decision-maker's procedural judgments, Ealdo

7 possible in cases of absolutely gross viatatiof 7 reflects the common sense principle that &y jséwould

8 fundamental principles of due process. 8 not be able after the fact, by nitpicking @daral

9 It's equally well established that a party 9 decisions of a decision-maker, to have theisd® set
10 challenging an arbitral award on proceduraligds 10 aside which it doesn't like on the substawten it
11 bears a heavy burden of proof. One repratent 11 hasn't been be injured by the procedurakieci
12 decision declares that: 12 All three of these rules apply fully and
13 "The burden of discharging the presunmptid 13 emphatically to the ABC experts' actionshis tase.
14 procedural regularity is a heavy one." 14 Despite that, the Government's submissiosiesgay did
15 Another court put it in terms of the bemeing 15 not mention and effectively ignore thesegul&hey
16 very great. Again, these principles applghwspecial 16 never seriously addressed the very rigor@mslards
17 force to the sui generis and informal ingegtry 17 that those rules impose, and that is fosimple
18 context of the ABC proceedings. 18 reason that these legal rules are fatakto th
19 As we have seen, the Government andRh&8\ did 19 Government's complaints.
20 not agree to resolve their disputes pursioettailed 20 The Government's procedural complairss gnore
21 Arbitration Rules, to formal Arbitration Rslebut 21 the parties' agreements, virtually never esking what
22 instead pursuant to a deliberately informatess in 22 the ABC procedures actually said. The Gawenmt picks
23 which the experts drafted their own proceldulas and 23 and chooses, cherry-picks particular promsiwithout
24 were granted broad investigatory and factifig 24 attempting to look at how those provisionhsogether
25 powers. In those circumstances the presuenpélidity 25 into the procedural framework that was adbpte

Page 85 Page 87
12:01 1 of their procedural decisions has spéaiaé. 12:04 1 The Government, not finding in eversitlective

2 Third, a party seeking to invalidate dviteal 2 cherry-picked quotations what it needs, adésorns to

3 award or other adjudicative decision on pracaid 3 rules imported from patchwork of internatignal

4 grounds must also show special prejudicepseri 4 institutional Arbitration Rules. We saw tlyaterday,

5 prejudice, from the purported irregularitiésleading 5 we heard it again, and we saw it in the Gawvemt's

6 commentary says: 6 submissions.

7 "The prevailing view is that a procedural 7 It claims that the ABC process "closelserabled

8 irregularity or defect alone will not invaliga 8 that found in international arbitration praeti. More

9 an award. The test is that of significanistice, so 9 recently, the Government's rejoinder relied on
10 that the Tribunal would have decided othesviiad the 10 fundamental procedural rules and claimedtti®ABC
11 Tribunal not made a mistake." 11 experts were subject to "the same basic guvak
12 Carlston makes the same point in theesoiof 12 rules” as ICSID tribunals.
13 state-to-state arbitrations. He says: 13 The Government's procedural analogiesréthe
14 "Not all failures to observe procedutgligations 14 fact that the Abyei Boundaries Commission nats
15 contained in the compromis will lead to riulbf the 15 an arbitral tribunal, it was not an ICSID Ar&l
16 award. The question is rather: does thertlepa 16 Tribunal or an international court; it walsaundaries
17 constitute a deprivation of a fundamentditrip as to 17 commission. That's why it was named the
18 cause the arbitration and the resulting atalose 18 Abyei Boundaries Commission.
19 its judicial character? Unless its effedbis 19 More fundamentally, putting aside nanttes,
20 prejudice materially the interests of a périg 20 Government's analogies ignore vital aspddtse0ABC
21 charge of nullity should not be open to dypar 21 procedures and proceedings. These chasiiceof
22 Indeed, the Government admitted as nhefoye it 22 the ABC proceedings made them fundamentéfiyreint in
23 tried to pull it back, in its first memoridt said: 23 important ways from the Government's faveuribdel of
24 "The breach of a procedural conditiontrbas 24 an ICSID arbitration or an ICC arbitration.
25 material; that is to say, significant botlitgelf and 25 You can see these various differenceswed
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12:05 1 briefly on the slides before you, and theyobvious. 12:08 1 for the submission of the experts' fieglart,
2 In a sense | shouldn't have to go through tthis 2 a provision for the parties to make presentatdf
3 given the Government's argument, | do. 3 their positions, the hearing of representatafethe
4 First the ABC had 15 members, 10 partyeayed, 4 people of the Abyei Area, and consultatiorzy
5 overtly partisan representatives who took gaupart 5 experts of the British archives and any osloeirces of
6 of the legal teams. That differs markediyrfic©SID 6 information that they considered relevant. dtfeer
7 arbitrations and from most other arbitratithat we 7 mandatory requirements or prohibitions of sot were
8 know of, which have three or five memberspfivhom 8 contained in the ABC arrangements themselves.
9 are impartial and independent. 9 The experts' procedural discretion werlt eyond
10 Second, the five experts were authorities 10 that recognised by generally applicable jplas of
11 Sudanese and regional history, politics,iputffairs 11 law and in institutional arbitration regimeRather
12 and ethnography, not arbitration or investmen 12 than adopting the detail procedural regime of
13 arbitration. That is not a reason to cegdhem as 13 an arbitral institution, the parties agreed t
14 being an unfortunate choice; it was a chthiaethe 14 a deliberately informal process in whichékperts
15 parties made. 15 were responsible for determining the procesiand
16 Third, the experts were selected by @&D, 16 drafting procedural rules.
17  aregional African institution which the pestknew 17 The Government argued yesterday that:
18  and trusted, not by ICSID, the PCA or the |GG the 18 "The so-called broad procedural discretfiat the
19 Government acknowledged yesterday, the ABE s@mposed 19 experts allegedly enjoyed ... is nowhereetéolind in
20 in an unusual manner"; by that it meant methanner 20 the relevant agreement, and our opponentsaige to
21 of an ICSID arbitration, which the Governmisnnore 21 point to a single provision to that effect.”
22 comfortable with. 22 That is wrong. All you have to do iska the
23 Fourth, the parties did not incorporatel have 23 agreements and at our submissions.
24 already mentioned, any of the detailed proeed 24 As summarised on the current slidesefiperts’
25 regimes contained in the numerous institation 25 unusually broad procedural discretion, whiam going
Page 89 Page 91
12:06 1 arbitration rules, which they might haeael Instead 12:09 1 to come back to in a moment, was recodrégpressly
2 they provided for the experts to draft theunaules, 2 and repeatedly in the parties' agreementinathé
3 which were then informal and which left vasiqedural 3 Rules of Procedure that the experts drafféekse
4 discretion to the experts. Again, as the Guvent 4 provisions included Article 2 of the Abyei Aoy
5 acknowledged in terms yesterday, the ABC wgasérned 5 Article 3 of the Terms of Reference, and Aetc2, 7,
6 by special rules of procedure". 6 10, 11 and 13 of the Rules of Procedure.
7 Fifth, importantly, the experts were geahthe 7 The parties' -- and this is an importasibp--
8 authority independently to conduct whatevesrgific 8 agreements also recognised the experts' pbmaelr to
9 and other research they considered relevianis 9 undertake their own independent investigaiah
10 differed markedly from arbitral practice, wée 10 scientific research. Article 3.4 of the Teraf
11 independent investigations by arbitratorsldbe 11 Reference provided for the experts indepetyden
12 unusual. 12 conduct research into the British archives"any
13 Sixth, the experts met with the residefithe 13 other relevant sources on the Sudan, whetleegmay
14 Abyei region at a number of locations andegayman's 14 be available".
15 explanations of the Commission's purposeat phblic 15 Article 3.4 was broad and unqualifiedagplied
16 role, that public function which the Govermie 16 to the experts, not to the full Commissitirensured
17 acknowledged yesterday, contrasts with théidential 17 that the experts had access to whatevemlactu
18 and structured procedural character of ntbétral and 18 information, regardless of its source, thpetgf
19 many judicial proceedings. 19 information or the location, that they coesétl
20 In fact, when you actually look at theqedural 20 relevant.
21 rules that applied to the ABC, there were veery few 21 The same approach was prescribed inulesRf
22 procedural requirements of any sort imposethe 22 Procedure. Article 7 provided that the Cossioin
23 experts. The current slide shows what thase. They 23 members, the members individually:
24 were skeletal. They included provisionstier 24 "... should have free access to membdheo
25 constitution of a commission of expertsngetiimit 25 public, other than those in the official dritons at
Page 90 Page 92
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12:10 1 the locations to be visited." 12:13 1 analysis and research", and they sel@oted
2 Avrticle 7 again confirmed the individuaberts' 2 distinguished scientific experts, whom we elat at
3 freedom to meet with and consult with anyohe they 3 the beginning of my presentation, to reach tha
4 chose, whether identified by the parties, arahy 4 decision.
5 location the experts wished. 5 Given that, given that they had put thgsision in
6 Likewise, Atrticle 10 of the Rules of Prdoee 6 the hands of scientific experts, it would henade no
7 provided that: 7 sense for the parties, who weren't scientists,
8 "The Commission shall visit sites in thedd based 8 prescribe what scientific methods the exstaild
9 on the recommendation of the two sides andbtrgr 9 adopt, much less to require the experts tavlike
10 information that becomes available to the @ission.” 10 ICSID arbitrators instead of scientists and
11 This grant of authority again proceedsessly on 11 investigators, which is what they were andithe
12 the premise that the experts, as well astther 12 parties wanted.
13 members of the Commission, would be receigimgjusing 13 Rather the parties sensibly left it ® ¢xperts,
14 information that did not come from the patieut 14 the scientific experts, to decide for theneshow
15 instead from their own enquiries and theinow 15 they would conduct their scientific analyesisl
16 investigations. 16 research and how to conduct whatever independ
17 At the same time, Article 10 made cléat the 17 investigations they considered appropriate.
18 parties' views about the experts' visits were 18 Taken together, the procedures thataftiep
19 recommendations and no more. 19 adopted deliberately, explicitly and repelgtéat the
20 Equally Articles 11 and 13 of the Rulé®mcedure 20 ABC proceedings were vitally different frohet
21 provide that, "The experts will determine wha 21 procedures used in many international atlutrs,
22 additional documentation and/or archival mialewill 22 ICSID or otherwise.
23 need to be consulted”, and that, "The expslits 23 Given those differences, it is astonigltirat the
24 examine and evaluate all the material thex lgathered 24 Government's rejoinder continues to arguitiieaABC
25 and will prepare the final report”. 25 procedures were "subject to the same basiegdural
Page 93 Page 95
12:12 1 Again, these provisions proceed exyem the 12:14 1 rules" as an ICSID arbitration. That glpslistorts
2 basis that the experts would be independgatlyering 2 both the ABC proceedings and ICSID arbitrakgedings.
3 documentation and other information on theinathat 3 The Government's refusal to acknowledge thaddmental
4 is, evaluating the material they have gathefiédse 4 point and to pay attention to the languagbéen
5 sorts of independent investigations by theedspvere 5 parties' agreements taints all of its procaidur
6 not disfavoured or restricted, but affirmaltjve 6 objections.
7 contemplated and encouraged. 7 The Government takes the SPLM/A to tasind
8 Further, none of the parties' arrangeniemesed 8 I will cover this point briefly -- for arguintpat it's
9 limitations on the experts' investigatory or 9 ironic that we rely on ICSID and other arkiitba
10 fact-finding efforts. The parties' agreeraesat forth 10 authorities in support of topics such agirrine of
11 a variety of provisions to ensure that theeets had 11 res judicata or the procedural discretioarbftral
12 access to different sources and kinds ofnmdtion, 12 tribunals. It suggests that we pick and skamnd are
13 people, sites, documents, archives, and they o 13 happy to use international generally acceptled of
14 sources. 14 international law when it suits us but noewlit
15 In contrast -- and this is vitally impgont -- 15 doesn't.
16 nothing in the parties' agreements or praeddules 16 That fundamentally misconceives how e parties
17 forbade the experts from taking additionéibas or 17 have sought to use international authorit@s.our
18 consulting additional sources or conducting 18 side we have used a range of authorities; ICG
19 investigations or scientific research. Theas no 19 European Court of Justice, national courisitats,
20 provision in the ABC arrangements that impcaasy 20 ICSID decisions, New York Convention decisioother
21 mandatory prohibition or restriction on thxperts in 21 decisions. We've referred to a wide range of
22 this regard. 22 instruments precisely in order to derive gaine
23 It's clear why the parties adopted thjgreach to 23 principles of law such as res judicata, sagthe
24 the experts' authority. The parties agreatthey 24 recognised procedural discretion of decisiakers.
25 wanted a decision based on the experts' seieritific 25 The Government, on the other hand, haghiédo
Page 94 Page 96
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12:16 1 identify specific requirements unique &otigular 12:18 1 Reference, subsequent programmes of werk girculated
2 regimes, and from those particular specifipirements 2 between the IGAD and the parties, which sguied large
3 purport to derive generally applicable rulegw. 3 portions of the original Programme of Work.
4 One of the reasons that we have a mouotaiaper 4 That's illustrated in the current slidéose
5 on our side is that we have taken seriougy th 5 detail | apologise for, but which shows adyual
6 obligation to establish a generally applicgisiaciple 6 a painstaking way how the various things tere
7 of law. We have not just raised our voice said: it 7 contemplated in the Programme of Work natyealblved
8 is frivolous to suggest that there is no rexpaent for 8 from one plan into another and then yet amothe
9 a reasoned award; we have rather gone anddaikhe 9 The point is not, as the Government suggegher
10 authorities. 10 that the parties consented to each of thegelsain the
11 That is what the Government should haveedhad it 11 Programme of Work and impliedly that the ipatt
12 wanted to establish the existence of uniVersa 12 consent was required to every alteratiore décisive
13 principles of law, much less peremptory pgles of 13 point instead is that when you look at thegPamme of
14 law, but it didn't do that. It did not prdeiyou with 14 Work, it was always envisaged as a tentatieemplete
15 a wide selection of authorities. When we edolook 15 and summary plan, not a final and exhausttef
16 at the purported peremptory rules of law that 16 requirements.
17 Government cites, we will see that they deweén stand 17 Hence, when the Government suggestshibatxperts
18 on foundations of sand; they stand on nothirig 18 "circumvented” the Programme of Work, thadthing but
19 rhetoric. 19 empty rhetoric. The experts would have only
20 In contrast, when you look at the patéicu 20 circumvented the Programme of Work if thegpgonme had
21 rules -- and that is why we have wide rarfge o 21 mandatorily limited the experts' activities t
22 authorities -- that the SPLM/A relies on,tlaee 22 a specific set of defined things. The Pnogre of Work
23 solidly based on authority that the Triburead rely 23 did not do that. The summary of events énRlogramme
24 on. 24 of Work did not purport to be an exclusiverandatory
25 The Government also mischaracterisepritgramme 25 catalogue of all the Commission's and experts
Page 97 Page 99

12:17 activities.

On the contrary, the Programme of Work was

1 of work which was attached to the termefdrence. 12:20 1
2 As that format indicates, the Programme of Kvaais not 2
3 a detailed, comprehensive or fixed procedagime. 3 a tentative, partial planning document. T&atvious

4 You can see from the current slide that it inatead 4 from the Terms of Reference and format ofdtheument,
5 something that set out in very summary antetile 5 and was exactly how the experts, whose intéapon is
6 terms a tentative working schedule for magtiviies 6 entitled to the most substantial defereneatéd the

7 of the Commission. It also contained sucletaral 7 schedule. It's also consistent with the estten

8 details as funding, travel schedules and tiogisind 8 revisions that the parties made to the progranm

9 similar kinds of issues. 9 practice. Inthese circumstances it is imibtess

10 The Programme of Work reflected the pattiery 10 seriously to impute exclusivity to the Pragrae of
11 early efforts to plan major events in the Gossion's 11 Work.
12 schedule so that they could be completed gyoand on 12 In sum, it is essential in considering th
13 time. The parties provided for this schedhdeause 13 Government's procedural complaints to rdmath the
14 the parties were asking the experts to uakiert 14 general principles of law that apply to such
15 a particularly ambitious and demanding scleedu 15 complaints -- we went through them -- andsiirecific
16 In order for the Commission to be abledmplete 16 terms of the parties' agreements regardm@BC; we
17 its work as a practical and logistical mafésnning 17 went through those as well. These geneiratiples of
18 and funding needed to occur earlier rathean thter. 18 law underscore the broad procedural diseretidche
19 That was especially true given the logistical 19 experts, the deference accorded to the expert
20 difficulties of transferring the experts @hd other 20 procedural actions and the very limited cinstances in
21 Commission members to a remote area withmeliary 21 which a procedural challenge will be upheldthe
22 transportation and communications. 22 same time, the terms of the parties' agreismen
23 In practice, virtually every single aspafcthe 23 underscore even more emphatically the exjedad
24 Programme of Work was altered during the smof the 24 procedural discretion and wide independergstigatory
25 ABC proceedings. Following execution of Tregms of 25 authority.
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1221 1 It is no wonder that the Governmenbigs these 12:24 1 in the official delegations at the locasido be
2 general principles and the specific procedural 2 visited.
3 agreements in presenting its objections. iEhat 3 The Government's submissions have naitssyi
4 because these considerations make the Govettame 4 dealt with Article 7. That is because thevsion is
5 procedural objections wholly untenable, arad ih 5 fatal to the Government's argument that tipeks
6 clear when we examine each one of these cortglas 6 committed some circumvention of the partigstad
7 we do now. 7 procedure by holding the Khartoum meetings.
8 The Government's first procedural complaithat 8 Article 7 ensured that individual Commissi
9 the experts independently conducted intervigiws 9 members, not just the full Commission -- telerence
10 Ngok Dinka and Twic Dinka living in Khartourithe 10 was to "Commission members" plural, not tie f
11 Government complains that these interview® wecret 11 Commission -- would be guaranteed free adoesls
12 and without procedural safeguards. Theytlsatythis: 12 members of the public. This guarantee sipatif
13 "... circumvented the agreed Programn#&ak, and 13 included members of the public other thaiseho
14 deprived the GoS of their right to a fairqedure." 14 presented by the parties. It also spedyidatiuded
15 The government's claim is -- and | usevibrds 15 witnesses at any location the experts coreside
16 carefully -- contrived and frivolous. Thatiue for 16 appropriate, not just the locations pickedhey
17 multiple reasons, any one of which is siéfitifor 17 parties.
18 rejecting that complaint. 18 The whole point of Article 7 was to guaese the
19 Preliminarily, the Tribunal will recaliat all of 19 experts and the other Commission memberddne¢o meet
20 the Government's procedural complaints, dictythis 20 with whatever members of the public that tvéshed,
21 one, are inadmissible; | won't repeat thatill 21 wherever they wished, freely, as the langsags, and
22 instead focus on the numerous other fataelotiefn the 22 without limitation by the parties. This pisien
23 complaint. 23 squarely authorised the experts' Khartourtingge
24 First, the Government does not identify a 24 Other provisions do the same thing, butghisision
25 provision of the parties' arrangements thahipited 25 does.
Page 101 Page 103
12:22 1 the Khartoum meetings. That is becausethnothing 12:25 1 It also bears emphasis that Artiaté the Rules
2 in the parties' agreements or the Rules afdelure 2 of Procedure was drafted by the experts thieeseThe
3 that in any way prevented the experts froneethdently 3 experts' interpretation and understandingisf t
4 conducting investigations and witness intevgie 4 provision which they drafted is obviously #ed, as
5 As we have seen, nothing in the partggements 5 we've seen, to the greatest deference.
6 or the procedural rules forbade the expeots fr 6 Perhaps even more fundamentally, the Govent also
7 undertaking additional investigations or cdinsy 7 ignores Article 4 of the Abyei Annex, and &lé 3.4 of
8 additional sources beyond those referred tharABC 8 the Terms of Reference. These sections spalyif
9 arrangements. 9 provide that the experts -- not the Commisdioa
10 Thus, nothing in the parties' agreementke 10 experts -- will conduct their own independent
11 procedural rules provided, as the Governwentd wish, 11 investigations, consulting “the British axefs and
12 "The experts may not interview additionalnegses”, 12 other relevant sources on the Sudan whetiesgmay be
13 or, "The experts shall not consider documprusided 13 available".
14 by third parties”. The parties could havpased such 14 This provision is again sweeping. Irtipafar,
15 restrictions, but they did not; their agreataelid not 15 the provision does not limit the expertshi® t
16 either prohibit or restrict the experts' stigations 16 consultation of archival sources; it extetad®ther
17 or scientific research. 17 relevant sources ... wherever they may biahlel'.
18 On the contrary, the applicable procddutas 18 The provision is unqualified; it leaveghe
19 said exactly the opposite. Those rules Spalty and 19 experts the scientific decision what sousd®sut Sudan
20 expressly ensured that the experts wouldleesta 20 are relevant, and allows them to consultelsasirces
21 conduct such meetings if they chose. 21 wherever they may be located. It again corsfithe
22 As we saw, Article 7 of the Rules of Rare -- 22 experts' broad powers to gather whateverrirdton,
23 and we'll come back to this now in a littlers 23 documents, witnesses or other materialcthdtl be
24 detalil -- guarantees that Commission mengi@sld have 24 relevant to their decision.
25 free access to members of the public, ottaer those 25 Similarly, the Rules of Procedure, imravjsion
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12:26 1 we've already seen, provide that: 12:29 1 and administered the Rules of Procedetesved that
2 "The experts will examine and evaluatetad| 2 their rules fully entitled them to proceedeiactly
3 material they have gathered and preparertheé fi 3 the manner they did. In these circumstarees)
4 report.” 4 assuming that everything else about the Gaventis
5 Again, that expressly recognises the ¢gper 5 procedural complaint was true, that compligint
6 independent authority to go out on their owd gather 6 hopeless. The experts did nothing more tHaat the
7 material that they considered useful. 7 parties expected and agreed for them to do.
8 The Government suggests that the Khartoitness 8 Second, the Government's complaints abeut
9 meetings deliberately circumvented the agvestt 9 Khartoum meetings in any case lack any fadiasis.
10 programme. That characterisation assumeshénavork 10 In particular, the experts specifically dssed the
11 programme was intended to be exclusive apdotuibit 11 meetings with the parties and received neations.
12 meetings between the experts and membeg giblic. 12 Even apart from the terms of the partie®emgents,
13 That position is completely untenable. 13 that is independently fatal to the Governraent
14 As we've seen, the Programme of Workveas 14 complaint.
15 an exclusive mandatory procedural regime.th@n 15 At the same time, when you look at theigs
16 contrary, it was a skeletal, tentative amndinplete 16 discussions about the procedures, you vélhssv it
17 logistical plan prepared in chart form, whicis 17 specifically confirms the interpretation thatwve
18 frequently revised. The work programme ifiexok 18 just given to the Rules of Procedure antiecAbyei
19 a number of things that the Commission wdaldbut it 19 Annex. The parties knew full well what th@sevisions
20 did not purport to say what the experts cowolodo. 20 meant, and wanted the experts to do whatditky
21 The Programme of Work did not attempistoall 21 The Government claims that the Khartousetings
22 the Commission's activities, much less tdibio 22 were held without informing the GoS, and thatGoS
23 additional research by the experts. On t¢inérary, as 23 was neither invited nor even informed of ¢hoeetings
24 we have seen, the express provisions ofrtieegural 24 beforehand. That factual claim is false.
25 rules and the Abyei Annex specifically conpéated that 25 What the evidence really shows is thatetkperts
Page 105 Page 107
12:27 1 the experts would use their broad investity powers 12:30 1 discussed both the general subject afvietging third
2 and discretion to conduct further researclobéyhat 2 parties and the specific subject of the Kharto
3 referred to in the work plan. Nothing in therk 3 interviews with the SPLM/A and the Government
4 programme was meant to prevent or restritt tha 4 delegations, and there was no objection Ineejtarty.
5 research. 5 That is clearly evidenced by both contemparase
6 As we've seen, the experts' investigaatiiority 6 transcripts and reliable witness testimony.
7 was not accidental; it was a vital charadiersf the 7 In connection with the parties' initial
8 ABC process. The parties specifically grarked 8 presentations to the ABC, an issue aroseregipect to
9 experts wide power independently to conduensific 9 the nature of the experts' scientific resganttich
10 fact-finding necessary for their decisiorithAugh 10 we've already discussed. The SPLM/A delegdlien
11 that's different from many international &edi 11 said very clearly that the experts wouldrke fo
12 proceedings, it was a fundamental featutbeoABC 12 interview witnesses. Minister Deng Alor saidd
13 procedure, as deliberately designed by thepa 13 | quote, and this is on the verbatim trapgsri
14 Given these terms of the ABC proceediagd,the 14 "There is nowhere in the agreement tihénmandate
15 investigatory character of those proceedithgs, 15 where there are conditions at all ... Of sepwe all
16 Government's complaints about the Khartouretimgs are 16 agree that the whole thing should be basextientific
17 hopeless. The parties' agreements imposed no 17 research ... It is research whether youttafieople
18 prohibition on the experts' authority to meih third 18 or whether you consult references. It isesearch.”
19 parties. To the contrary, the parties' agesgs 19 There was no objection to that statem&htat
20 specifically recognised the experts' freetiomeet 20 statement stated the obvious truth. Thdtat dhe
21 independently with any member of the publicerever 21 provisions that | referred to previously say.
22 they wished, and to investigate whateverrctberces 22 The ABC chairman, Ambassador Pettersam $aid:
23 of information they wished as part of thewdder 23 "l have always assumed that scientiieaech/data
24 investigative authority. 24 done on a scientific basis includes orairtesty. The
25 Moreover, it is clear that the expertspwirafted 25 whole gamut of coming to a scientific conidos
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12:31 1 I should think would include oral testigpas well as 12:34 1 "any other sources" means any other athources.
2 maps and documents. Oral testimony is patm€ture 2 Ambassador Dirdeiry corrected that misconoeptiThe
3 of coming up with a scientifically based carsibn." 3 Government's lawyers should have read thedrim in
4 That too was an obvious truth. Nobodyld¢oead 4 which he made that correction. He made gtafyclear
5 the provisions we looked at previously andthivtk 5 at the time, just as the parties' agreemeets w
6 that. And the Government thought it too. 6 crystal-clear.
7 Ambassador Dirdeiry then replied, confirgithat 7 That puts to one side the Government'gesigpn
8 the experts had broad discretion to decide sdaces, 8 that the experts did something that was uretgdeor
9 including what witnesses, to investigate girth 9 unwanted. The opposite is true: they didyusdt they
10 research. Indeed -- and this is an impogeintt -- 10 were supposed to.
11 he specifically referred to Article 4 of thbyei 11 Consistent with this, it's also undisputeat the
12 Annex, which we've previously looked at, sgyi 12 Government was fully aware of the expertg\egs
13 "This committee shall arrive at its carsdbn 13 interviews with Mr and Mrs Tibbs and with
14 through analysis and scientific research thisdshall 14 Professor Cunnison. That is clear also fitwen
15 be by consulting the British archives andpth 15 verbatim transcript of the ABC's meeting quiAL6th
16 archives, wherever they are.” 16 in Lau, where Dr Johnson said -- and | quané, this
17 That's almost the language of Articld the Abyei 17 is an important quote that's worth paying &t
18 Annex that refers to the experts' investigeti | say 18 attention to:
19 "almost the language", because Ambassaddeijrthen 19 "You mention Mr Cunnison. | knew Mr Cison for
20 corrected what he said: 20 a very long time. You mention Mr Tibbs. tlsfore
21 "... and any other sources, wherever éney You 21 | came here | went to see Mr Tibbs [ wensee
22 are the experts and you are the scientstsording 22 Mr Tibbs']. When we are finished here wdlsimback
23 to the tradition here in Africa, and accogia the 23 to England. | shall see those people ahdll ind
24 tradition of the collection of informatiorrttugh oral 24 out if they are still confused."
25 testimony, one can find something which iy ve 25 There was no statement of objection pression of
Page 109 Page 111
12:33 1 important and tangible and which can aissiam not 12:36 1 surprise from the Government on hearingdhnson's
2 saying that you cannot make use of that." 2 statements that the experts had met alreatly wi
3 These comments clearly acknowledge theré&stp 3 Mr Tibbs, and that they were planning to naggtin with
4 freedom to meet with and interview witnessestake 4 Mr Tibbs and Professor Cunnison. There was no
5 oral testimony. Ambassador Dirdeiry referi@the 5 suggestion that the Government wanted toctterse
6 experts' investigatory authority under Artidlef the 6 meetings. That is because, precisely consigtith
7 Abyei Annex, quoting the experts' -- not tak f 7 Article 4 of the Abyei Annex, which Ambassadirdeiry
8 Commission's -- freedom to consult "any ofwerce of 8 had talked about previously, and with Artiélef the
9 information wherever you are". 9 Rules of Procedure, the parties fully expeatadl
10 He went on specifically to say that thpests' 10 desired that the experts would independeoihguct
11 power under Article 4 -- the experts' powsder 11 additional meetings with additional witnesisesxactly
12 Article 4 -- included the collection of infoation 12 the way that occurred.
13 through oral testimony. Those are his wandsmine. 13 We heard two hours of submissions yesyeirdm the
14 To the same effect, Ambassador Dirdeiknawledged 14 Government about the experts' supposed proaded
15 that: 15 violations. We heard how they violated thagiple of
16 "You [the experts] are the experts, amad gre the 16 contradiction. We heard how they went off aacretly
17 scientists with the authority to find somethivhich is 17 met with the Ngok and the Twic Dinka. Extdinarily,
18 very important and tangible in oral testimny 18 not once in those two hours did we hear athaut
19 As Ambassador Dirdeiry concluded, the €&oment was 19 meetings with Professor Cunnison, Mr TibbMary
20 not saying that: you, the experts, cannotemese of 20 Tibbs, ever. That is extraordinary becaasaye have
21 that. He was saying just the opposite:ttraexperts 21 seen, these were vitally important witnesges the
22 were permitted and expected to gather andrase 22 experts independently interviewed.
23 testimony in just the way that they were pteth to 23 The Government did not object in thehsbgt to
24 gather and use archival materials. 24 those interviews, even though it was tolduatizem,
25 The Government has suggested that theerefe to 25 either in 2005 or yesterday. That is becthese
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12:37 1 Government understood perfectly well tizaiing those 12:40 1 Town over dinner, and at least once in lgigver
2 meetings was what the experts should be ddhngl the 2 dinner. Again, those statements are therettay are
3 Government's complete silence on this poirst wdact 3 clear.
4 the loudest confirmation that one might imagdfithe 4 The Government's own awareness of thet#inar
5 experts' interpretation of their own rules. 5 meetings -- the Government, in contrast, put®
6 In addition to these discussions, thotis, 6 specific witness testimony in response to. tide
7 Government was also specifically informedhbot 7 Government, in fact, if you look at the venvat
8 advance and afterwards, of the experts' ngetin 8 transcript from the ABC proceeding on Jund16ays
9 Khartoum. Again, the Government raised nedfgjns of 9 things which are very difficult to interpret anything
10 any sort. That is explained in the firseis 10 but an acknowledgment that they were peyfeal|
11 statements of Minister Deng Alor and James Deng. 11 aware of meetings going on in Khartoum.
12 Minister Deng Alor said: 12 Like some of the historical documents & are
13 "Later in April and in early May 2005 tA8C 13 going to look at in a day or so, one hagaultthis
14 experts did notify the parties that they weeeting 14 with care, but when one does read it witle ¢anink
15 with some additional individuals in Khartoumeither 15 the meaning is clear.
16 party objected or sent its ABC representativehis 16 Ambassador Dirdeiry said:
17 meeting." 17 "During our stay in Abyei, and maybe alsoing
18 On the next slide you can see that JhnusDeng 18 your stay in Khartoum ..."
19 said essentially the same thing. 19 Pausing just a moment, you will recadlttive heard
20 It's important that these statements wege as 20 yesterday that there was some extraordirf@mge of
21 part of the witnesses' overall descriptiothefABC 21 plans by the experts and how they were sepis
22 proceedings attached to the SPLM/A's firshorgal. At 22 after leaving Abyei, go to Nairobi, and oh goodness,
23 that stage we did not know what complaings th 23 they went to Khartoum. The Government obsliptook
24 Government might make, we did not know that t 24 them to Khartoum, housed them in Khartoum aad
25 Government might raise some complaint all@iKhartoum 25 Ambassador Dirdeiry's comments reflect, kpeviectly
Page 113 Page 115
12:38 1 interviews. We frankly didn't think thaey might 12:41 1 well that they were in Khartoum.
2 raise such a complaint. This was simply pétihe 2 Beyond that, though, he says:
3 background that the witnesses gave to theathveBC 3 "... and maybe also during your stay im#bum we
4 proceeding. 4 had an opportunity to know in fact what thepde had
5 In contrast, it is striking, the Governrnienits 5 said about our efforts, what contribution tfibg
6 memorial submitted no witness evidence abalpport 6 people] can give to us, and we are also verghm
7 its claims about the Khartoum meetings, tstits 7 grateful that you have done all of that imaottwork
8 claims that it didn't know about the meetirigat it 8 of trying to really record whatever was said."
9 wasn't invited to the meetings. 9 It is important to note the terms of Arrdzador
10 The first time that the Government pueriry 10 Dirdeiry's expression of appreciation togkperts.
11 evidence on this point was in its reply meaipafter 11 That appreciation is for the work that thpests had
12 a point at which we could reply with furtliesponsive 12 done in meetings with the people during Both" --
13 witness testimony. You can judge for yourte 13 the Commission's -- stay in Abyei and "yocudthe
14 credibility of unsubstantiated statementshiey 14 experts' -- stay in Khartoum. He goes oexjress
15 Government then responded to in detail, aswew 15 appreciation that the experts were doingrgroitant
16 going to see, by the SPLM/A witnesses. 16 task of trying to record really whatever \wagl.
17 Minister Deng Alor's second witness steget, 17 These references leave little doubt, uldio
18 having been informed of the Government's daimip then 18 suggest, but that Ambassador Dirdeiry wariafy to
19 addressed exactly where Chairman Pettershessdd 19 meetings with witnesses by the experts irrtéban, as
20 this point with the parties. He describedvensations 20 well as in the Abyei Area. There's no otieason that
21 in both Abyei and in Muglad, he describedidration 21 he would have been making specific referémtiae
22 of those -- at a dinner -- and he goes istaibwhich 22 experts' work in Khartoum or to his commextitsut the
23 you can see in the witness statements. 23 contributions of the experts' work with themple in
24 James Lual Deng in his second witnessratant was 24 Khartoum and their recording of what was .said
25 to the same effect. He described conversatioAbyei 25 It's also noteworthy that James Lual Deng
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12:42 1 specifically referred to these remarks of 12:45 1 secret meetings with interested partaher the
2 Ambassador Dirdeiry in his first witness sta¢at. You 2 experts returned to Khartoum with the know&edgd
3 can see that reference on the current slide. 3 assistance of the Government, where theyrhektings
4 Ambassador Dirdeiry is the only one of the 4 that the Government not only was informedudflater
5 Government's delegates on the ABC who wereifagzly 5 thanked the experts for conducting.
6 referred to in the SPLM/A testimony about kertoum 6 The Government's complaint about the Kt
7 meetings. Ambassador Dirdeiry is also thg onk of 7 meetings is an afterthought that has no ogldt what
8 the Government's delegates on the Commisdiondid not 8 the Government knew and did at the time. Ehat
9 gave a witness statement in these proceedintsat 9 another independent basis for rejecting thatptaint.
10 issue. 10 Third, even if one were to assume thatirary to
11 The obvious inference is that Ambass&uateiry 11 fact, the events alleged by the Government seme
12 and the Government of Sudan knew perfectlyabeut 12 sort of violation of some unidentified proaeal
13 the experts' meetings in Khartoum. Thatairplhis 13 standard, they do not remotely approach rivengls that
14 remarks at the time and also his lack of resnaow. 14 would be required for disregarding the expeeport.
15 It's therefore not surprising that thev&ament's 15 This is an academic point because i idear
16 rejoinder essentially concedes that the Kbant 16 that the parties' agreements permitted gxatthat the
17 meetings were in fact discussed by the expéirt 17 experts did and the parties knew and wahiexperts
18 claims that: 18 to do that. But even if the Government waglt --
19 "These dinner-table chats or table taiee 19 it's not -- it's own case is that only "a@es
20 clearly unofficial and probably made in ptesavithout 20 departure from a fundamental rule of proceitiwould
21 all participants listening.” 21 constitute grounds for invalidating the répor
22 Of course, the Government offers no exgde 22 If you look on the current slide, we saviact
23 including no evidence from Ambassador Dindiv 23 that the Government waters down, understiages
24 support that speculation. The fundamentaltpo 24 standard for the egregiousness of a procedotation
25 though, is that the Government does not tieatythere 25 that is required. But even if we apply thev&nment's
Page 117 Page 119

12:44 1 were discussions -- it calls them talkstar dinner 12:46 1 watered-down, diluted standard, its complioes not
2 chats -- about exactly this issue. 2 remotely approach that standard for procedural
3 The Government's claim that discussictnef 3 injustice.
4 Khartoum meetings was "clearly unofficial gmdbably 4 First, the experts plainly violated no eegs
5 made in private" is again hopeless. The ¢iss@oint 5 procedural rule. Any procedural violationee\f one
6 is that the parties' representatives wereifspalty 6 could imagine one, was a breach of some $aripied
7 informed of the meetings. The suggestionttiet 7 requirement which was itself intentioned va#tpress
8 notice was unofficial is contrived and ignoties 8 grants of independent investigatory poweisatTs
9 nature of the ABC proceedings which we'veaalye 9 very far from the violation of a fundamentalker of
10 discussed. 10 procedure.
11 As we've seen -- and that's the reasomphasised 11 Second, any procedural violation wouldipeially
12 it -- Article 2 of the Rules of Procedure yded that 12 indistinguishable -- indeed, | would say
13 the ABC proceedings would be conducted imBommal 13 indistinguishable -- from the experts' indegEnt
14 yet businesslike manner. Nothing in the ABI&s 14 meetings with Professor Cunnison and Mr ansl Wbbs
15 required formal or official modes of commuation. 15 and others. The Government did not and bas n
16 Instead what the parties wanted and agreeeso 16 protested those meetings, did not protest fresterday
17 informal, easy and open exchanges. Tha&lgxwhat 17 and has not protested them in its submissionsh less
18 happened at dinner in Muglad and Abyei Town. 18 tried to distinguish them from the Khartoureatings.
19 The essential point is: although they mad 19 Again, that is very far from a serious breath
20 obligation to do so, the experts told the &@pment 20 a fundamental rule of procedure.
21 delegation about the Khartoum meetings amtivas no 21 Third, the experts were indisputably fieeneet
22 complaint. Given that, the factual premiseshe 22 independently with whomever they wanted enAbyei
23 Government's procedural complaint are coralylet 23 Area. If they met with people in Khartoursterad of
24 lacking. 24 Abyei in error, which they did not, that wouh no way
25 There was no unplanned visit to Khartéarmonduct 25 be a serious breach of a fundamental rutecafedure.
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12:48 1 Fourth, any such procedural violatiauld 12:50 1 May 8th meeting in Khartoum was with th@cTDinka;
2 obviously have been unintentional, taken leyetkperts 2 not, as the Government says, the Ngok Dinka.
3 pursuant to their own Rules of Procedure mdgaith 3 Also contrary to the Government's claiths,
4 in an effort to conduct their mandate. Tlugti fails 4 meeting was arranged by a man called Bona 8Malw
5 entirely to reach the standard that even iheement 5 a prominent supporter of the Government anarsh
6 acknowledges. 6 critic of the SPLM/A. That's clear from thaterials
7 The experts who conducted the Khartountingsewere 7 which describe how:
8 obviously impartial. Whatever happened affiéche 8 "The Twic Dinka came to us [the ABC exppafter
9 parties in equal measure. 9 Bona Malwal approached Dr Johnson expressaumneern
10 Finally, as we have seen, the Governimesfailed 10 that the SPLM/A was trying to annex part ofd
11 entirely to show that the Khartoum meetingsipced 11 territory to the southern boundary of the Ngo
12 anything of any value to anybody. At wotlsg 12 Notably, the ABC report makes clear that
13 Khartoum meetings were an inadvertent breaahplied 13 experts' meeting was arranged to hear merobére
14 expectations, which was no different fromeotimeetings 14 public who were critical of the SPLM/A, ndttbe
15 that the experts had and could have had. 15 Government. Indeed, as we are going to@ee n
16 Turning to that final point that | madeg fourth 16 Mr Malwal, who requested the meeting, whies\given,
17 main point in this presentation, the Khartoueetings 17 is essentially a Government agent. The Gowent has
18 did not cause the slightest prejudice ta3beernment, 18 complained: oh, he wasn't a minister; ohddesn't
19 that is independently fatal to the Governrsarase. 19 speak for the Government in this arbitratigvell,
20 The Government itself acknowledges that aogg@ural 20 look at the quotes on the slides:
21 breach "must be material, that is to sayifsogmt in 21 "Bona Malwal and Joseph Lagu are consitiby the
22 itself and as to the result reached". Tteatdard has 22 Southern Sudanese Government as objectigs alho may
23 plainly not been met. The information frdme Khartoum 23 be used again John Garang."
24 meetings was unimportant and repetitive dcdtvitad been 24 Then in the next slide:
25 learnt elsewhere. 25 "The newly appointed presidential advisor
Page 121 Page 123
12:49 1 That insignificance is confirmed bg fhct that 12:52 1 Bona Malwal, was sworn in before the plesi ..."
2 the meetings are recorded in the ABC repasthias 2 That was only months after the ABC repas made
3 what the witnesses said. Had the experedreln what 3 that he was sworn in as presidential adviste.didn't
4 those witnesses said in their report, the Goaent 4 get anointed as presidential advisor like Athasing
5 would have seized on it. Had the Governmbjeated to 5 out of Zeus's head. He was given that posiiecause
6 something that was contained in that witnessrhony, 6 he had been a long and staunch ally of theefBavent.
7 it would have seized on it. It would havedsah, 7 The fact that he arranged this meeting doskait just
8 look, the Ngok Dinka secretly told the expénts 8 that the meetings were even-handedly heltddtr
9 Khartoum A or B or not C. 9 parties' benefits, but indeed this meetingctvithe
10 They didn't do that. They didn't refeatsingle 10 Government now pretends to complain abouthebat
11 thing. They referred to the experts givingold map 11 its own request.
12 to the Tribunal that was never referredTtbat is 12 You can look at the next slide and sethén
13 simply not the basis for showing substamtiajudice. 13 explanation of Mr Malwal's role with the Gowment.
14 It's contriving a complaint after the factle effort 14 The Government says: oh, Mr Malwal is notneve
15 to gin up a so-called excess of mandate claim 15 a minister of the GoS and cannot be takeepesent
16 The Government has also suggested thaithrtoum 16 GosS in this arbitration or for ABC purposd$iose
17 meetings involved only Ngok Dinka participgrand that 17 comments are formalistic and evade the aakpnint.
18 that was somehow prejudicial to the Goverrim&hat 18 They ignore the fact that it was a commi@eyernment
19 ignores the fact that it was impartial expestthout 19 supporter who sought out and affirmativelnaged the
20 either parties' representatives, who attettued 20 May 8th meeting.
21 meetings. It also ignores the fact thatelzee 21 It's also very interesting to think: hisat that
22 Ngok Dinka, as we see, who support the Gonent's 22 Mr Malwal knew where to contact Dr Johnsod ay did
23 case, and Messiriya who support the SPLMB&ca 23 he do it? Did he do it just on his own? Bédknow
24 Further, contrary to Government's claimnd this 24 about the details of the ABC proceedings?gVen
25 raises another interesting aspect of thanclathe 25 that Ambassador Dirdeiry hasn't told us angthbout
Page 122 Page 124
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12:53 1 the meeting, did he do it because the ovent wanted 12:56 1 The experts unanimously believedttiet were free
2 him to? | suggest that the inference is chear 2 to consider Mr Millington's email. They citdte email
3 inescapable. 3 in their report and manifestly did not consittet
4 Finally, the testimony of the Twic Dinkes we can 4 there was even the most attenuated procedural
5 see from the ABC report, was negative towdrds 5 irregularity in doing so. Again, the experts'
6 SPLM/A. They criticised -- not surprisinglivgn 6 interpretation of their own procedural rulekjch they
7 Malwal's involvement -- the involvement of BELM/A in 7 had drafted only weeks before, is entitletheomost
8 the entire Abyei issue. 8 substantial deference.
9 Fifth, and this is the final reason heseen if 9 At the same time there's no indicatiot tha
10 one assumed that there was something wrahghe 10 Government thought anything different orsitie. It
11 Khartoum meetings, which is fanciful in thereme, the 11 did not raise the slightest objection to teference
12 Government waived those for all the reasbats t 12 to this email for three and a half yearsrafteeiving
13 | described. I'm not going to go through the 13 the report.
14 authorities which are on the screen bec#ugseare too 14 When we look at the parties' arrangemets
15 obvious to require repetition. 15 surprisingly, far from prohibiting the exgrt
16 Given all that, the Government has dgtialed 16 consideration of the Millington email, the @B
17 to sustain its very heavy burden of overcotire 17 agreements affirmatively permit it. The 't
18 experts' broad procedural discretion andipgosome 18 agreements and the procedural rules botiméttfie
19 sort of grave violation of the ABC rules tbatiously 19 experts' broad authority to conduct independe
20 prejudiced the procedural rights of the parti 20 investigations and scientific research; ghaity
21 Rather, by all appearances -- and | &tesio be 21 which | have already discussed at too grésxigth.
22 too harsh -- the Government in fact has gesimously 22 Given that authority, the Governmeningpy wrong
23 contrived a procedural complaint about tharkdum 23 it says that the experts "were not authotisensult
24 meetings from circumstances that it was ptyfevell 24 the US Government, or indeed any other farty".
25 aware of and by all appearances took pantranging. 25 Instead, as we saw previously, the expegte
Page 125 Page 127
12:54 1 The Government's second proceduraplzont is even 12:57 1 granted broad powers to conduct their iomapendent
2 less serious. This complaint is that the gspe 2 research and scientific analysis, includimgrfthe
3 "unilaterally sought and then relied on" araérfilom 3 British archives and other relevant sourcethen
4 Jeffrey Millington, an official of the AmerineEmbassy 4 Sudan, wherever they may be available. Thzaresive
5 in Nairobi, to establish their interpretatinfithe 5 authority extended explicitly and specificatyall
6 1905 formula. 6 sources of information, including materiakelthe
7 The email from Mr Millington violated naqvision 7 Millington email.
8 of the ABC agreements or procedural ruleseamit 8 Equally, as we have seen, it was the é{pmower
9 fell well within the experts' broad investigat 9 to gather information on their own, including
10 authority to consult third parties like Mibbs and 10 information like the Millington email, thatas
11 Professor Cunnison. The email was alsoebtir 11 specifically confirmed in Article 14 of thaiRs of
12 innocuous and inconsequential, causing nosiosble 12 Procedure. That language not only did nahipit, but
13 prejudice to anyone. In those circumstantesnot 13 affirmatively contemplated and encouragedix#e
14 even remotely serious to claim that the espe¥ceipt 14 conduct by the experts which the Governmewt pretends
15 of that email constituted a serious violatdbn 15 to criticise.
16 a fundamental procedural guarantee. 16 The Government's claim that the expeeiew
17 The Government cites no provision, agzfithe ABC 17 forbidden from having contacts with any thpatty is
18 agreements or the Rules of Procedure whiathilgted 18 also impossible to reconcile with the expegseated
19 the experts' consideration of the email isitinere 19 discussions with Mr and Mrs Tibbs and
20 any provision in any of these instruments toanes 20 Professor Cunnison, as well as the IGAD. s€ho
21 anywhere close to imposing such a prohihitiaa we 21 discussions were specifically provided fail arere
22 have seen, nothing in the ABC arrangemeotsges 22 never protested by the Government. Thaitrithe
23 that, "The experts shall not consult thirdipa", or, 23 simple reason that there was no prohibitgairet the
24 "The experts may only consider evidence stibdhby the 24 experts meeting independently with anybodyrita
25 Government and the SPLM/A". 25 relevant information.
Page 126 Page 128
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12:58 1 Indeed, we heard yesterday that thereX mandate | 13:01 1 statement was "meaningless"” -- you cathgeeitation
2 was to engage in exactly that sort of invesiog. No 2 on the slides -- presumably because it wageseral
3 doubt, had they not done that, another ortieeof 3 and unsupported. The Government also contkdethe
4 Government's -- in Professor Pellet's wordd -er 12 4 Millington email was ignored by the expertagain you
5 or 13 complaints is that the experts didrmidcat 5 can see the citation -- and that the expditsriot
6 enough investigation, and should have been out 6 apply Millington's historical views", which the
7 investigating more than they did. 7 Government's views "bear no resemblance tarte
8 The Government also errs in complainirag;: th 8 delimited by the experts".
9 "The parties were given no notice of thegad 9 All those observations are correct. Whieee
10 request or the response, and thus had natopity to 10 allegedly improper action by the experts ined
11 comment on the Millington email." 11 considering a one-sentence general statesrpressing
12 In its oral submissions yesterday, theeBument 12 a rough historical view that was not everepted by
13 also claimed for the first time that the aipe 13 the experts, it is impossible to see howetkdyeen
14 violated the principle of contradiction, ageheral 14 the slightest prejudice to the Government.
15 principles of due process. That argumentpbetely 15 The Government argued yesterday thatxperts
16 ignores the procedures that governed thetskpe 16 relied on the Millington email for the integpation of
17 research, which we've seen. 17 Article 1.1.2's definition of the Abyei Aredhat is
18 Pursuant to their own procedural arrarages) the 18 plainly wrong. The current slide shows thpests'
19 parties were given no notice of any of thétens that 19 consistent and uniform interpretation of the
20 the experts identified in their independent 20 Article 1.1.2 formula on multiple occasioal,well
21 investigations and research. That indispyiabludes 21 before Mr Millington's email dated April 172005. We
22 all of the experts' archival and cartograpesearch. 22 will come back and look at these consistent
23 The experts did not need to come bathetparties 23 formulations.
24 and say, "Look what we've found in the Suglghive”, 24 It's hardly surprising: when you lookts plain
25 or in the Bodleian Library, or in Durham. affwas not 25 language of the mandate, the experts intexgpthe
Page 129 Page 131
13:00 1 what the rules provided. Nor were theeetgprequired | 13:02 1 Avrticle 1.1.2 definition in the same wansistently in
2 to give the parties notice of what Professamr@@son 2 their report, and in all their descriptionstto#
3 and Mr Tibbs said, or of any of their other 3 proceedings throughout the course of theikwor
4 investigations. 4 Millington's email had no impact at all onttrend the
5 This was what the parties wanted, bectngse 5 Government's effort to create some sort ofissigon
6 wanted investigation by the experts. The Emgality 6 there is hopeless.
7 is that the experts did not violate the partie 7 Third, the Millington email did not by asgretch
8 procedural agreements by considering theidiitin 8 of the imagination involve what the Governmesaits
9 email. 9 a "serious departure from a fundamental rfile o
10 If I might, with the leave of the Tribunspend 10 procedure”. I've already explained how thlington
11 another five minutes to wrap up on the Mifton point, 11 email didn't involve any violation and didréiuse any
12 I would then be in a position to end. 12 harm, and there's in a sense no needacdgemic --
13 Second, and independently, the Millingtomail 13 to go on to the elevated standards thatplcable
14 could only be grounds for challenging theestgd 14 in these sorts of cases.
15 report if the Government demonstrated thaethail 15 But again, at most, any procedural brégctne
16 caused it substantial prejudice. Again,sh@ainly 16 experts would at most have been of some éupli
17 not the case. The Millington email was glgin 17 limitation on a particular kind of contacthvi
18 communication involving a single sentencbatT 18 particular third parties. As we've seeneheas
19 sentence contained a limited and very gesament 19 nothing in the ABC agreements or Rules oteuare that
20 about a rough historical understanding. Sdrgence 20 forbade the experts' consideration of theiler@m the
21 said that: 21 contrary, consideration of the email was
22 "The area transferred in 1905 was rougglyivalent 22 indistinguishable from the considerationrochaval
23 to the area of Abyei that was demarcatedter | 23 materials and other sources of informatiar the
24 [years]." 24 experts were plainly permitted to consult.
25 The Government's reply memorial saystttiat 25 At worst, the experts would have failed t
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13:04 1 distinguish the Millington email from nuroas other 15:01 1 ground that the Commission consisted ofdategories
2 sources of information that they were fullyiged 2 of different kinds of members: first five intfial
3 independently to consult, without any notizéhie 3 experts on African affairs; second, ten pagpointed
4 parties. And that is in no way a seriousatioh of 4 members who were not expected or requireé to b
5 a fundamental procedural rule. 5 impartial and who were instead part of the padies'
6 Likewise, the experts' contacts with Caoniand 6 legal teams.
7 the Tibbs elicited no criticisms. In those 7 It was the experts, as distinguished ftioen
8 circumstances distinguishing the Millingtonashis 8 Commission as a whole, who were responsibléhéo
9 hopeless. 9 overall conduct of the ABC proceedings and the
10 Again, all five experts obviously thougjmt there 10 preparation of the ABC report. Given the position of
11 was nothing wrong with doing what they dilzen if one 11 the Commission, it was of course only comisEmse that
12 were to conclude -- and one cannot -- thaetivas 12 the impartial experts would be given those
13 some sort of procedural breach, it was astwor 13 responsibilities.
14 an unintentional breach of an implied oblgathat 14 The experts' authority to decide matetsmitted
15 involved reading a single line of offendiegttthat 15 to the Commission and prepare a report &lylset
16 the Government says is meaningless, andh#ano 16 forth in the provisions of the parties' agneats, many
17 impact at all on the experts' report. 17 of which we've already looked at.
18 Once more, the Government was not disptiomately 18 Article 4 of the Abyei Annex provides:
19 affected here: both sides had no opportaaigpmment 19 "The experts in the Commission [not thie f
20 on the email. As a consequence, for thabreas 20 Commission] shall consult the British arclsiead other
21 well as all the other reasons that I've nometil, the 21 relevant sources with a view to arriving deaision
22 complaints about the Millington email, thezel a half 22 that shall be based on scientific analysisrasearch.
23 years after the fact, are contrived excuséry tand 23 The experts shall also determine the Rul&satedure
24 find some basis for setting aside the AB@rep 24 of the ABC."
25 With that, | will stop going further overy time 25 There a reference to the full Commission.
Page 133 Page 135
13:05 1 and we'll resume after lunch. Thank you. 15:02 1 Article 5 of the annex provides:
2 THE CHAIRMAN: I thank you very much, Mr Born. &h 2 "The report of the experts [not the fulindmission]
3 hearing will resume at 3 o'clock this aftenmoo 3 arrived at as prescribed in the ABC Rulesrot&dure
4 (1.05pm) 4 [a description] shall be final and bindingtbe
5 (Adjourned until 3.00 pm) 5 parties."
6 (3.00 pm) 6 And Article 13 of the Rules of Procedurevides:
7 THE CHAIRMAN: Mr Born. 7 "The experts [again, not the full Comnusgiwill
8 MR BORN: Thank you, Mr President. 8 examine and evaluate all the material they timfull
9 Third, the Government claims that the elgpe 9 Commission] have gathered and will prepardittad
10 "failed to act through the Commission"”, siggaiby in 10 report.”
11 violation of Article 14 of the Rules of Procee. In 11 These provisions make it clear that i the five
12 particular, as we heard yesterday, the Gavenbargues 12 experts, and not the partisan party repraseas on
13 that "the experts never called a final megetifithe 13 the Commission also acting as legal teamthéotwo
14 ABC" and did "not endeavour to reach a dexiby 14 sides, who were assigned to determine thesRuil
15 consensus". The Government contends thaixjierts 15 Procedure, to conduct the independent irgagsins, to
16 should have presented a draft report to trarfiission 16 decide the parties' dispute and to prepardBC
17 before submitting it to the Presidency of &@udnd that 17 report.
18 the failure to do so "impugned the integoityhe 18 The Government's complaint is that thmees
19 process whole". 19 violated Article 14 of the Rules of Procedure
20 The Government's complaint is groundlésis 20 According to the Government, or at least bawthe
21 another after-the-fact contrivance that cabro 21 Government says now, the experts violateitlari4 by
22 reconciled in the slightest with either thierts of the 22 falling to submit their draft report to thelf
23 ABC agreements or the experts' repeatedefivthe 23 Commission before presenting it to the Peggidf
24 time to promote a consensus between theeparti 24 Sudan.
25 Starting with the basic principles, it@nmon 25 Let's look at Article 14. It provided:
Page 134 Page 136
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15:03 1 "The Commission will endeavour to Feadecision 15:06 1 As we will also see, it is significainat the

2 by consensus. If, however, an agreed poditche 2 experts, who conceived, drafted and were respie for

3 two sides is not achieved, the experts wiliehihe 3 Article 14 and for applying it, were fully sfted

4 final say." 4 that it was complied with. Indeed, as the &oment

5 The Government pretends to interpret Aertlel as 5 acknowledged yesterday, the ABC report itsaifl as

6 requiring the experts to first prepare a dvathe 6 much. That judgment by the experts about Wit

7 ABC report; next to, in its words, "submit tliaaft to 7 rule meant is, as | have said on other ocoasio

8 the Commission”, and then to "call a meetintp.try 8 entitled to the most substantial deference.

9 and reconcile the views of the two partieBhe 9 Second, although the language of Artidlésiclear
10 Government says that only after all this lesyep could 10 and although the experts' interpretatioreifr town
11 the experts then submit a final report to the 11 language is clear, it's worth, if only toesssthe
12 presidency. 12 credibility of some of the Government's ckaiooking
13 That interpretation flatly contradicts tiext of 13 at the other provisions in the parties' ageres here.
14 Article 14, as well as the other provisiohthe ABC 14 Let's look at the Terms of Reference tviaiddress
15 procedures. It also ignores, very cleanhpigs, the 15 this issue.

16 efforts that were made to reach consensusebatthe 16 The Programme of Work attached to thenSeof
17 parties' representatives during the ABC pditeys. 17 Reference, while only providing the skeletaline of
18 Again, we'll spend some time going throughedtidence 18 work, did identify the main tasks that wobt
19 which the Government has ignored on thistpoin 19 conducted. The way that it describes thaslestin
20 First, Article 14 provides only that, '8h 20 relation to the final report are quite instive.
21 Commission will endeavour to reach a decibipn 21 Let's look at the entry for May 20th-26thsays:
22 consensus”, and if no agreed position iseaeki by the 22 "The experts examine and evaluate ttdeace
23 two parties, the two sides, "the experts kdlle the 23 received and prepare the final report.”
24 final say". 24 Note that it is the experts, not therenti
25 Just starting with the language, by lasnpterms 25 Commission, who are to prepare the final tepot
Page 137 Page 139

15:05 1 Article 14 contemplates only that reastmefforts 15:.08 1 a draft report. The parties expectecdiperts to

2 will be made by the Commission to reach a easiss. 2 complete this task alone, without any suggesif

3 That is the plain meaning of the words "wiltleavour", 3 involvement by other ABC members.

4 and indeed the Government concedes this in its 4 Let's look at the entry for May 28th:

5 rejoinder, saying that it is certainly truatth 5 "The ABC [the full Commission now] travéts

6 Article 14 sensibly contemplates only reastmaforts 6 Khartoum for the presentation of the finalawty

7 by the Commission. 7 Note that the Programme of Work did notjite that

8 Thus, even if we just looked at Articledf4he 8 the ABC was to travel to Khartoum, to "discasiraft

9 Rules of Procedure completely in a vacuunth@s 9 report” or "comment on the final draft repast™try
10 Government would like us to do, the provigioes not 10 and seek a consensus". Rather the Prografividerk
11 require any particular or mandatory proceslosethe 11 provided that the ABC members, all of therarento
12 experts prior to submitting their final repor 12 travel to Khartoum for the presentation &f final
13 Specifically, Article 14 says nothing abaugioses no 13 report which, between May 20th and 26th gtkgerts had
14 requirement that the experts circulate & degbrt or 14 prepared on their own.

15 have a final meeting of the Commission. Bath 15 Then on May 29th:

16 Article 14 does nothing more than provider&asonable 16 "The experts present, in the presenteeoivhole

17 efforts by the Commission as a whole to iy @each 17 membership of the ABC, their final reporthte

18 a consensus. That was a sensible commoae-serysof 18 presidency."

19 approaching the problem. 19 Thus after the entire ABC had travellzdnd

20 As we will see, the experts' efforts tompote 20 arrived in Khartoum, the experts were to @metheir,

21 a consensus between the parties more thafiesbhany 21 not the Commission's, final report, not dtdegport,

22 conceivable interpretation of that requiremeéndeed, 22 to the presidency, in the presence of thdavho

23 as we will see, it was the Government's sgmiatives 23 membership of the ABC.

24 on the Commission who blocked any possibiifty 24 Again -- and | hesitate to belabour thiap-- the

25 reaching a consensus. 25 Programme of Work did not provide that thelehmember
Page 138 Page 140
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15:09 1 of the ABC would seek to reach consenstlsab the 15:12 1 exactly what the Programme of Work contateq, exactly
2 experts would present their draft report towinole 2 what the parties expected.
3 membership of the ABC for comment. Rather work 3 The Government's rejoinder claims -- dnislis
4 programme provided that the experts wouldguetheir 4 I think an instructive point about the Goveemt's
5 final report which they had prepared to thesftency 5 factual claims with regard to the ABC procgsserally:
6 in the presence of the whole Commission. 6 "Nothing in their emails, privately exclyad,
7 Given these provisions, it is impossiblatcept 7 reveals any agenda or says that the expéestedied to
8 the Government's claim that the parties iredrtte 8 present their final report in that meeting."
9 experts to circulate a copy of their draftorpo the 9 That language is on the slide; it's wealting
10 full Commission before delivering it to theegidency. 10 along look at. That's the Government's ssfiom
11 The Government's claim is contradicted byptha 11 signed by Ambassador Dirdeiry.
12 language of the parties' procedural arrangtsnehich 12 That claim is demonstrably false. The@&@oment's
13 make clear that the experts proceeded irtlgxbe way 13 denial is contradicted, if we look at thetrdide, by
14 that was intended in preparing and presetttieig 14 an email from Dr Johnson to Mrs Keiru of ¥8AD dated
15 final report. 15 July 3rd. It stated:
16 Again, it bears emphasis that all fivparts had 16 "Now that Ambassador Dirdeiry and DengrAlave
17 exactly the same understanding of how Artide- 17 both confirmed to us that the report of tfBCAo the
18 which they themselves had drafted just wéeksre -- 18 presidency is still scheduled for 10th Julyave made
19 was to be applied. 19 my travel arrangements. Please pass thisiation on
20 Third, the parties' conduct during theCAB 20 to the Government of Sudan's Ministry of kgpre
21 proceedings also flatly contradicts the Gomrent's 21 Affairs. | will also be telling Ambassadoir@eiry
22 claim that inadequate efforts were made dmnpte 22 this."
23 a consensus. 23 Dr Johnson said in terms that he hacdyréold
24 In particular, the Government omits efyito 24 Ambassador Dirdeiry that the experts wou&bent the
25 mention that the experts informed the membietise 25 ABC report to the presidency on July 10th.J&hnson
Page 141 Page 143
15111 1 full Commission that they were going tegamt their 15113 1 also said in terms that Mrs Keiru shonofdrim the
2 final report to the presidency, and that tlBCAmembers 2 Government of this, and that he would agaiassely
3 should therefore travel to Khartoum for that 3 confirm to Ambassador Dirdeiry his travel agaments
4 presentation and not for something else. Asiave 4 for that purpose.
5 seen, it's not surprising that that's whaettgerts 5 Two days later, an email from Mrs Keirutoé IGAD
6 did; it's exactly what the Programme of Waaldghat 6 reported:
7 they were going to do. 7 "l have spoken to Dirdeiry this afternamthe
8 When the experts informed the Commissiemivers 8 confirmation of the appointment with the pdesit on
9 that they were ready to deliver their finagdas to 9 10th July for the purpose of presenting thgehb
10 the president, the Government members cAB@ did not 10 Boundaries Commission report."
11 object. They did not say, "Oh wait, we expet to 11 For the purpose of presenting the Abyrirglaries
12 circulate a draft report”. Instead they made 12 Commission report she spoke to the presidendyto
13 arrangements for the experts to presentfihalr 13 Ambassador Dirdeiry. Mrs Keiru said in tertmat, like
14 report to the presidency at the presidepéitdce in 14 Dr Johnson, she had informed Ambassador Djrtieat
15 Khartoum. The Government arranged for a &rm 15 the experts would present the ABC report@h July,
16 occasion, not a lighthearted thing, atterigethe 16 and that he had confirmed the appointmett wit
17 President of Sudan, President Bashir, witinge press 17 President Bashir.
18 corps waiting outside the door. 18 It is impossible to conceive that Dr Jaymand
19 The members of the full ABC did not olbjeThey 19 Mrs Keiru of the IGAD would have had any mas these
20 did not say, "We don't want to attend a final 20 routine emails about travel arrangementsisstate
21 presentation. Something's wrong here". thigy went 21 what they had both told Ambassador Dirdeinseveral
22 to Khartoum, they went to the presidentidhqa, they 22 occasions, and what they had told them jporese.
23 made arrangements to sit and listen to tta fi 23 Both Dr Johnson and Mrs Keiru said expliditigt the
24 presentation of the experts' report. Timatts 24 meeting with the presidency was being scleeddiior
25 surprising again. It's not surprising beeabat's 25 purposes of presenting the Abyei Boundar@si@ission
Page 142 Page 144
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15:15 1 report". Once more, and notwithstandisg:bntral 15:17 1 assessment”, "your decision”, "your vieather than

2 role, Ambassador Dirdeiry has not offered @syimony 2 "our decision" or "our view".

3 on this point. 3 Even more explicitly, if we look at thexnslide,

4 Those contemporaneous communicationsreonfi 4 Ambassador Dirdeiry said:

5 | would suggest, beyond any shadow of a dabiét the 5 "I leave this to the experts. If the expare

6 Government was perfectly well aware that ttgeds 6 feeling that there is anything that needseto b

7 intended to present their final report on Jidth, 7 clarified by us, we will to that. We have givthe

8 exactly as provided for in the Terms of Refeseand 8 experts the references that they need.”

9 the Programme of Work, which we've lookedHie 9 Again Ambassador Dirdeiry could not haueipmore
10 Government's pretended denial of this factypported 10 clearly than saying, "I leave this to theesks', and
11 by any evidence, its denial in its writtebrsissions 11 "They are entitled to the conclusions thaytivant to
12 signed by Ambassador Dirdeiry, is demonsgréddse and 12 draw." He neither expected nor wanted artiréu
13 incredible. 13 discussions between the parties' represessaind the
14 Moreover, the Government's final presenatself 14 experts, but instead said that the Governrheming
15 made clear that the Government did not exqrect 15 put its case, was waiting for the expertsisien,

16 further effort to reach consensus between the 16 their judgment, their assessment, just thehessaid.
17 party-appointed members of the Commissioou heard 17 Likewise, at no point did the Governmsuggest
18 yesterday how it was an outrage, how it waeedural 18 that the experts were violating the parpestedural
19 miscarriage, how it was a violation of duegesss that 19 arrangements, or even their expectationsésepting
20 the experts should not have consulted the ful 20 their final report; or that another effortitp and
21 Commission. 21 reach consensus would be desirable or negessa
22 Let's look at what they said at the tin@m 22 On the contrary, as we've seen, the Gavent's
23 June 16th Ambassador Dirdeiry said -- arslvlas in 23 delegation not only attended the presentatiohe
24 the Government's final presentation: 24 experts' final report at the presidentiahpalin the
25 "What you are doing is to collect infotioa from 25 presence of the president, but they made the
Page 145 Page 147

15:16 1 them to bring the archives to the knowdedfyour 15:19 1 arrangements for that presentation themsgknowing

2 learned experts, and then [your decision] bélfinal 2 perfectly well what was going to happen, expgc¢hat

3 and binding and everybody shall acceptWhen 3 and wanting it.

4 a decision is agreed and accepted beforehaad to 4 Finally, discussions after the partiesfi

5 be final and binding ... Because you shoule:tiae 5 presentation on June 17th also show that dve@ment

6 confidence in those people and you shouldesp 6 was fully aware that the experts would proadiesttly

7 knowing that it will be taken on completelygantial 7 to writing their report.

8 grounds ... We are very much confident in your 8 At the end of the Government's final pnéston,

9 assessment, yourself [and] your colleagues.ai# very 9 which all ABC members attended, including Asgzdor
10 much in fact assured by the way you havelkdritlings 10 Dirdeiry, Dr Johnson specifically asked thesion,
11 since you have started and we are waitinthfor 11 "Can we have a discussion about when it ntight
12 conclusion and [waiting] for the judgment.” 12 possible to make the final presentation ¢o th
13 It is clear that Ambassador Dirdeiryinagks were 13 presidency? Is the presidency going to adyréo
14 directed to the experts, and that it wasiperts' 14 receive the report soon after July 9th @rgsing to
15 assessment and judgment that the Governnasnioaking 15 take some time to get itself organised?"

16 forward to and, incidentally, committing ifse 16 Then Ambassador Dirdeiry, speaking fer th
17 respect. Ambassador Dirdeiry was not dingatis 17 Government, responded saying -- and aganghi
18 remarks to his colleagues or to himself buhé 18 Ambassador Dirdeiry:
19 experts. That is clear from his referendi¢o 19 "I think there's no reason for us to assthat
20 experts' impartiality. You'll recall thaetther 20 they need any more time after being estadlisiSo
21 members of the Commission were not impartial, 21 | think if they can be there on the 10th,ryoeople on
22 a characterisation that he emphasised. 22 the 10th ..."
23 The same conclusion is evident from Arabder 23 And then the discussion continued abdatt\the
24 Dirdeiry's use of the second person repegatbdiwas 24 experts would be doing before presentatidgheif
25 talking to the experts when he talked abpoti 25 final report.
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15:20 1 Although Ambassador Dirdeiry has eetified about| 15:23 1 on the part of the SPLM/A."
2 this exchange in this proceeding, his languegihe 2 You will recall that the Government malde same
3 transcript is perfectly clear. Everybody limiing 3 statements about the emails that we lookeddabout
4 particularly Ambassador Dirdeiry, knew peffigetell 4 the statements that were recorded on thectiphs
5 that the experts were engaged in writing thed 5 You can judge for yourself whether to belidve
6 report and that it was going to be presertede 6 Government's unsubstantiated denial of tisismeny,
7 president shortly. 7 this denial unsupported by any witness testimo
8 In sum, there is no basis at all whenlgold at 8 including by Ambassador Dirdeiry. Whether yeant to
9 the record for the Government's post hoc cthanit, 9 believe the record that's in the record oretridence
10 much less the parties mutually, expecteéxperts to 10 that hasn't been put in the record, you eardd.
11 circulate a draft report to the full Commigsi The 11 Next, there was an attempt to reach cmusewhen
12 Government's claim is completely contrarthto 12 the ABC convened in Nairobi for the partfgsl
13 language of the parties' agreements, arevig's more 13 presentations in June. This attempt is destin the
14 contrary to the specific discussions theigmttad and 14 witness testimony of James Lual Deng and dtni
15 the emails that were exchanged at the tiroatathat 15 Deng Alor again. The testimony is on theenirslide.
16 they expected to happen. 16 The proposal involved both parties nominating
17 Again, the Government has tried to takees 17 representative to discuss the dispute wetgthal of
18 idealised model of how an ICSID arbitratioigtm work 18 reaching a joint proposal that could be sttiechto
19 and impose it on to this particular arrangerend 19 both sides.
20 that simply ignores and distorts what theiger 20 In their discussions James Lual Deng and
21 specifically agreed and what they specifjodiécussed 21 Ahmed Assalih Sallouha agreed on a joint @sapwhich
22 and what they specifically wanted. 22 gave the Government a share of the oil rights
23 Finally, the experts in any event werytdoel any 23 guaranteed the grazing rights of the Mesaeéniy
24 conceivable requirement under Article 14 témmns of 24 exchange for the Government accepting theVMBRs
25 their Article 14, in seeking to promote asmEmsus 25 definition of the Abyei Area. This was adraed and
Page 149 Page 151

1521 1 between the parties. At least three agpafforts 15:24 1 reasoned proposal which reflected the Mga's honest
2 were made to try and reach a consensus, ahdiege 2 assessment of the facts. Notwithstandingetmes of
3 the Government rejected it. Far from the gspe 3 Article 14, Ambassador Dirdeiry again rejedieel
4 failing to sufficiently encourage a consenstusas 4 proposal.

5 the Government and its appointees on the ABC t 5 This time the Government does not denytthia

6 refused to pursue the possibility. 6 effort to resolve the parties' dispute toaicpl

7 In June 2005 a group of Ngok and Messiriya 7 although it's interesting that there was rieremce to

8 representatives informed the SPLM/A that tbeyld 8 it in the Government's memorial or reply meiadorlt

9 reach agreement on the definition of the AByeq if 9 was only when the SPLM/A identified it thag¢th

10 the parties would give them the opporturagtgad so. 10 Government recalled the fact.

11 Dr Biong Deng and Minister Deng Alor, wiiere both 11 The Government says, however, that there'

12 SPLM/A party-nominated members on the AB@raached 12 a fundamental difference between "refusipglical
13 Ambassador Dirdeiry, the head of the Goventme 13 compromise" and "reaching a consensus onmabke
14 delegation. They presented the proposabasia for 14 scientific findings". That is empty and despie
15 trying to find a consensus between the tdessi It 15 semantics. It makes no sense to say tr@hpromise
16 wouldn't have involved direct discussionthiz 16 resolution differs from a consensus resatubibthe
17 beginning, but it would have involved indirec 17 parties' dispute.
18 discussions between the communities aimprbatoting 18 The Government ignores the fundamentat ploat
19 a consensus. Ambassador Dirdeiry, notwitiaitg the 19 Article 14 provided that the experts shogklie their
20 terms of Article 14, rejected it out of hand. 20 final report "if an agreed position by thetsides is
21 This is testified to, as you can seehercurrent 21 not achieved". The obvious intention, theswn-sense
22 slide, by Minister Deng Alor, who describles attempt. 22 intention, what any parties in this circumstgawould
23 The Government's rejoinder says only: 23 intend, was that the parties try and reaatnaensual
24 "Absent any documentary evidence of surchttempt 24 resolution.
25 to reach a consensus, this is again a miefriedtion 25 You can call it consensus, you can tall i
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15:25 1 compromise, you can call it something,ddséthe 15:28 1 assess the credibility.
2 object was a consensual resolution and the@ment 2 Fifth, even if one assumed, contrary t, fénat
3 again engages in futile and empty semantienith 3 the experts breached Atrticle 14 by failingcadeely to
4 tries to draw that distinction. 4 seek a consensus, this does not remotely agipthe
5 That's particularly true in circumstaneden the 5 level required to disregard the ABC repottwas in
6 ten members of the Commission nominated bypdhnges 6 no sense a "serious departure from a fundainené of
7 were also representatives of their legal teahine 7 procedure”.
8 notion of a consensus in those circumstaneieg b 8 First, the concept of seeking a conseasse for
9 fundamentally different from a compromiseais,| said 9 the first time when it was suggested by thgees. It
10 before, empty semantics. 10 was not included in the Abyei Protocol, theydi Annex
11 It also bears emphasis, or perhaps rdiasig that 11 or the Terms of Reference; instead it wasesioimg that
12 the experts, who themselves conceived arftbdra 12 the experts suggested as a way to encouragesansus.
13 Article 14 of the Rules of Procedure, did actept the 13 The notion that that sort of consensaat bfforts
14 Government's far-fetched distinction between 14 provision conceived by the experts themsetoetd give
15 a compromise and a consensus. Instead ey w 15 rise to a fundamental rule of procedure wiviation
16 completely satisfied that they had done dherg that 16 would vitiate the entire ABC report is attbes
17 was necessary from their perspective forgaeeal 17 far-fetched. Again, Article 14 imposed oalpest
18 position between the two sides to be reached. 18 efforts obligation on the entire Commisside
19 Finally, after the Government had givsrfinal 19 failure to have satisfied that by workingtguiard
20 presentation on June 17th, Ambassador Reitpreposed 20 enough to promote a consensus on the ptré @xperts
21 one more attempt to reach consensus. Hesteghthat 21 simply does not rise to the level of a fundatal
22 Professor Berhanu meet with representativeaah 22 violation of a basic procedural rule.
23 delegation to attempt to reach an agreement. 23 Finally, any supposed failure on the pathe
24 Ambassador Dirdeiry and Minister DengrAdgreed to 24 experts sufficiently to promote consensae again,
25 make a final effort to achieve consensus'stha 25 we're truly in the realm of academic analizsise
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15:27 1 described in the witness evidence. Anaus<Dirdeiry 15:30 1 because it's so clear that they compliddeverything
2 again ended the discussions almost immedjatisiiing 2 they were supposed to do -- any such failweldvhave
3 that the Government was not willing to puraog kind 3 had no impact at all on their decision. di&sar from
4 of agreement on the definition of the Abyegér 4 the witness evidence you can see on the ¢uglida,
5 As a result, Professor Berhanu informed 5 where Ahmed Assalih Sallouha admits that dfoyteat
6 Ambassador Petterson and the other ABC mertitetrthe 6 compromise would have been futile.
7 two sides had been unable to reach agreerfibat. was 7 The Government's rejoinder asserts inipgssand
8 recited in the ABC report; it's also describethe 8 this is an unusual point -- that the SPLMfAdal
9 witness testimony of Minister Deng Alor on therent 9 presentation contained a supposedly modeoatéqn
10 slide. Again, there's no contrary evidemcene 10 and that if efforts had been made a litttdnhider by
11 record from anyone about that issue. 11 the experts to achieve a consensus, that tragke
12 Any one of these three efforts was mioaa t 12 worked.
13 sufficient to satisfy any plausible interpt&n of 13 That's false, it's completely false. BRLM/A's
14 Article 14. Taken together, the three effagain 14 final presentation was unequivocal. It didater
15 confirm the exceptional diligence and comreittrof the 15 its previous position or adopt the allegedbyre
16 experts, as well as the intransigence oGitneernment. 16 moderate position, a totally implausible posij
17 Recall as you assess the credibilityisf t 17 claimed now by the Government.
18 evidence as well that there is sworn wittessmony 18 On the contrary -- and you can see thercurrent
19 describing facts in detail on the SPLM/Atgesi There 19 slide -- the SPLM/A continued its prior pasitthat
20 is a memorial, a counter-memorial and amegi signed 20 the Abyei area lies approximately betwedtulde
21 by Ambassador Dirdeiry, who was not tendésethe 21 9 degrees 20 minutes to the south and latitud
22 Government to give witness evidence or tsuigect to 22 10 degrees 35 minutes to the north. Thabat it had
23 cross-examination on this. It's the saméewri 23 always said, and it hadn't changed that.
24 submissions that said that the emails digiiltess the 24 Finally, just for the sake of completenéssofar
25 issue and said that this was never discuséed.can 25 as there was a violation that might haveegsme
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15:31 1 injury, it had been waived; it was wailgcthe conduct 15:34 1 an action taken by the experts long #fieclose of

2 that | have previously described. 2 the ABC proceedings could possibly constituteeach

3 In sum, for any one of those reasons, the 3 of the Rules of Procedure of those proceediige

4 Government's Article 14 complaint is completel 4 experts' presentation or explanation of tpente

5 frivolous, to use our favourite word. It masbasis 5 occurred in September 2007; that was two dralfa

6 in either the parties’ agreements, the pacdiesiuct 6 years after the experts completed their wsigned

7 at the time or any reasonable assessmentaiftiva 7 their report, submitted it and presented th&o

8 parties expected. 8 president.

9 The Government's reply memorial, and aggagome 9 The suggestion that public discussiomefreport
10 extent yesterday, advanced a new complantlik 10 long after the conclusion of the ABC procagdi-- and
11 experts held "unilateral consultations with 11 long after President Bashir told the expibs they
12 representatives of the SPLM/A". Accordingtte 12 should sponge their report and drink the wate
13 Government, by holding these consultatioasttperts 13 somehow violated the rules of proceedingnefABC
14 exceeded their mandate. 14 procedure itself is on its face laughable.

15 This new claim is remarkable. It's rekahte 15 Third, even if a procedural rule did émkich
16 because of its lack of seriousness, advanaedingle 16 somehow prevented the experts from presetfiaig
17 paragraph with no citation to legal authorind 17 report publicly, which it didn't, the Goverent has not
18 because of the rising note of desperatisigitals, 18 shown how that prejudiced it or affecteddbeision in
19 with the Government belatedly scramblingdd get more 19 any way. Again, the experts' actions toak@ltwo
20 complaints to, in Professor Pellet's worids] 0, 11 20 years after the report was signed, sealedelhered.
21 or 12 complaints. It's also true becausingaaised 21 Fourth, there's no conceivable basisiticise
22 the claim in its reply memorial, the Govermtise 22 the experts for having made their presemtatidhe
23 rejoinder nowhere mentions it. 23 Southern Sudan Legislative Assembly. Pgleasi
24 Whatever the status of Government's Haimgit 24 questions of procedural niceties or legatties, as
25 has no substance. The sole explanatioreafiéim is 25 Professor Pellet might put it. Look at tealities of
Page 157 Page 159

15:32 1 set forth in the seven lines of text whjioh see on 15:35 1 the situation. The presentation was raatee

2 the slide. Based on this claim that the espgent to 2 invitation of the legislative assembly, a prthe

3 the Southern Sudan legislature and preseméd t 3 Government of Sudan, not by the SPLM/A.

4 findings, the Government concludes that thpegs: 4 The experts' willingness to explain thieport to

5 "... grossly violated fundamental rulepadcedure 5 the affected parties was entirely consistetit thieir

6 binding on them, and consequently manifestteeded 6 role in resolving the parties' dispute, anthihe

7 their mandate." 7 other public meetings that they held. It waso way

8 That argument is hopeless for multiplesoea, any 8 contrary to the Rules of Procedure and theystd no

9 one of which is sufficient to dismiss it. 9 favouritism by making their presentation te Southern
10 First, the Government cites/makes naeefe to 10 Sudan Legislative Assembly.

11 any procedural rule that the experts suppysed 11 That assembly had a deputy speaker, €agMawan,
12 violated. There's nothing at all in the AB®©cedural 12 who was a member of the National Congresty.Pahe
13 arrangements that precluded or even disfadowhat the 13 assembly included members of the Nationab@xss
14 experts did. 14 Party, as well as the SPLM/A. The expeds atade it
15 On the contrary, as we have seen, the ABC 15 clear that they would be happy to presentepert in
16 proceedings were unusually public affairshvaublic 16 the north or elsewhere if the Government edsto.
17 meetings in the Abyei Area, in Muglad, in &byown, in 17 It's not surprising that the Governmedtrubt
18 various places in the region, and the praient 18 complain at the time about the experts' ptasien.
19 publicly of the final experts' report to fhresidency. 19 It's also not surprising that the Governnaihinot
20 Certainly there was nothing in the ABC praged 20 complain in its memorial about this preseotainor
21 arrangements that precluded the experts fidsticly 21 that it dropped the complaint in its rejoind&he
22 explaining the contents of their report,reeytdid to 22 complaint is completely baseless and desexwesore
23 both the GoS and the SPLM/A supporters irSingthern 23 attention than the Government gave it in S&aper 2007,
24 Sudan legislature. 24 in its memorial in December 2008, or in @®inder.
25 Second, the Government fails to explain h 25 In sum, that brings us to the end of the
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15:37 1 Government's so-called "procedural comfgai whether | 15:39 1 ie to define an area transferred in 1B06,the
2 it's three, four or whatever. Those comptaguuld 2 experts declined to answer the question therg vasked
3 not, even if they were well founded, providesais for 3 to answer".
4 finding an excess of mandate, because they're 4 There is no substance to that claim.ath the
5 inadmissible in these proceedings. 5 experts' final report carefully addressed txaloe
6 Equally, even if they were admissible,@ofthose 6 task that was submitted to them by the parties
7 complaints involves a violation of the ABC pedures or 7 The relevant task that the experts weegltivess
8 any other applicable procedural norms. Mesis Hid 8 under Article 5.1 of the Abyei Protocol was:
9 any of the experts' actions even remotelyaaar the 9 "... to define and demarcate the arehehine
10 kind of gross or glaring or flagrant violatiof 10 Ngok Dinka chiefdoms transferred to Kordafa905,
11 fundamental procedural guarantees requirgt/&didate 11 referred to herein as 'the Abyei Area'."
12 the ABC report. 12 When one reads the ABC report with evenmal
13 On the contrary, when you look at it, wiyeu step 13 care, it is clear that the experts providetgy the
14 back and look at what those five men didy t@nducted 14 type of definition and demarcation of the Ab¥rea
15 a remarkable proceeding. They used remarkhiient, 15 that was contemplated. The Government's lzontp are
16 efficient and cooperative procedures. Theytbir 16 simply substantive disagreements with thevanthat
17 very best. They're their procedures. Thegththey 17 the experts' delimitation provided rathentbkims
18 did are things that any one of us could begof had 18 that the experts did not answer or addressght
19 we done. There's no basis for the Goverriment 19 guestion.
20 after-the-fact efforts to nitpick what they/done, 20 It's useful to look in detail at the terof the
21 especially when what their allegations inecive so 21 experts' report. We can begin with pagt Starts
22 contrary to what the parties actually talabdut at 22 by restating the ABC's mandate:
23 the time. 23 "The presidency shall establish the AlB@indaries
24 We're going through another slide evohjtbecause 24 Commission to define and demarcate the drére mine
25 we are moving on to substantive mandate. n@xirtopic 25 Ngok Dinka chiefdoms transferred to Kordafa905."
Page 161 Page 163
15:38 1 concerns the Government's four claimsugiqrted 15141 1 It would be surprising for the expeothave
2 substantive breaches of mandate. Specifjclyve 2 completely ignored this mandate, as the Gonent
3 have seen, these include: 3 claims, given that they began their repontdfgrring
4 1. Refusing to decide the questions asked 4 to it and quoting that very provision.
5 2. Answering a different question froratthsked. 5 The report's preface then noted that #negs had
6 3. Ignoring the stipulated date of 1905. 6 presented "two sharply differing versions biav
7 4. Allocating grazing rights within aneymnd the 7 constitutes the Abyei Area”; that is of coutsearea
8 Abyei Area. 8 referred to in Article 5.1 of the Abyei Probhc
9 We'll first look at the first three of #e 9 At page 11 the experts summarised théepart
10 purported substantive breaches, and cortbidgrazing 10 positions, as shown on the current slidea hatshell
11 rights claim separately. 11 the Government claimed then, as now, that:
12 Preliminarily, all of these first threensplaints 12 "... the only area transferred from BallGhazal
13 are inadmissible for the reasons I've digzliss 13 to Kordofan in 1905 was a strip of land saftthe
14 They're also completely unfounded as a metter 14 Bahr el Arab/Kiir".
15 substance. It's important to consider eaehod the 15 For its part the SPLM/A claimed thennew, that:
16 Government's complaints and compare thesgadilbns to 16 "The Ngok Dinka have established hisgrataims
17 what the experts' report really says. Whatig done, 17 to an area extending from the existing
18 there is no conceivable basis for concluttiag the 18 Kordofan/Bahr el Ghazal boundary north to the
19 experts refused to perform the task thatputiso 19 Ragaba ez Zarga/Ngol and that the boundagldibe run
20 them, that they answered the wrong questiotnat 20 in a straight line along latitude 10°35' hort
21 they ignored the stipulated date. 21 Again, there can be no doubt that thersp
22 First, the Government argues that thergsp 22 understood from the parties' submissions thei
23 refused to carry out the task assigned o thad 23 respective positions on the definition anchaeation
24 thereby exceeded their mandate. Accorditigeto 24 of the Abyei Area, as referred to in Arti¢ld.2 of
25 Government the mandate of the ABC expertsoleas, 25 the Abyei Protocol. Once more, this defimtand
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15142 1 demarcation of the Abyei Area was exatiyissue that | 15:45 1 Article 5.1 of the Abyei Protocol. Thepexts were
2 was presented to the experts by Article 5thef 2 proceeding to define and demarcate the artree afine
3 Abyei Protocol, which the experts had justtgdo 3 Ngok Dinka chiefdoms transferred to Kordofiarl 905.
4 The experts then turned to the task ahitef and 4 In doing so, the experts naturally anditably
5 delimiting the Abyei Area in light of the piex’ 5 set forth their interpretation of the relevemt of
6 submissions. The report explained on padgethe 6 the Abyei Protocol, and in particular their
7 experts had sought: 7 interpretation of Article 1.1.2's definitioftbe
8 "... to determine as accurately as possitd area 8 Abyei Area. Again, as the ABC report putdncisely
9 of the nine Ngok Dinka chiefdoms as it wag%05." 9 and clearly, the experts regarded the Abyeass "the
10 This sentence is important. It statexisely and 10 area of the nine Ngok Dinka chiefdoms asait i
11 clearly the experts' interpretation of thérilon of 11 1905".
12 the Abyei Area in Article 1.1.2 of the Abyiotocol. 12 The Government does not accept thisgreation.
13 It states, again clearly and concisely, tha ¢hat 13 The Government adopts a different interpataif
14 the experts set about to delimit and demarcat 14 Article 1.1.2, but as we will see, and as
15 The experts' definition of the Abyei Aregected 15 Professor Pellet acknowledged on multiplasicns
16 the Government's claim that the area wasetty the 16 yesterday, that substantive disagreemert ia basis
17 Kordofan/Bahr el Ghazal boundary, and itdadtlooked 17 for finding an excess of mandate, and it&dy not
18 to the historic area of the Ngok Dinka pe@sehat 18 a basis for finding that the award was urmeed, as he
19 territory stood in 1905, at the time whenkigok Dinka 19 was also saying.
20 people, the Ngok Dinka tribe, were transféteethe 20 In delimiting the area which they hadmied, both
21 administration of Kordofan. 21 in the ABC proceedings without protest frdm parties
22 The definition of the Abyei Area in th8®& report 22 and in their report, the experts observetd tha
23 was consistent with the interpretation ofAbgei Area 23 "No map exists showing the area inhathtethe
24 that the experts had uniformly provided @ plarties 24 Ngok Dinka in 1905."
25 during the preceding months. 25 They also observed that there was not:
Page 165 Page 167
1543 1 Those explanations included, anglitite some of 15:46 1 "... sufficient documentation producethat year
2 them -- these are all from the written traipgsrof 2 [1905] ... that adequately spell out the adstiative
3 the meetings that were held in the Abyei negidhey 3 situation that existed in that area at timaetf
4 included references to "the territory whictsveaing 4 As a consequence the report went on tsidennine
5 used and claimed by those nine chiefdoms wheen 5 propositions that had been advanced by thegar by
6 administrative decision was made to place timem 6 both parties -- during the proceedings coriogriine
7 Kordofan"; and "the boundaries of the nine NBinka 7 historic territory of the Ngok Dinka.
8 chiefdoms as they existed 100 years ago"; twedarea 8 The experts' responses to the nine prioposi
9 of the nine Ngok Dinka chiefdoms which wesnsferred 9 rejected each party's most expansive claimstabe
10 to Kordofan province from Bahr el Ghazal pnoe in 10 historic extent of the Abyei Area, and that's
11 1905". 11 propositions 2, 3, 6, 7 and 9.
12 In all of these instances, and thereramee which 12 The report then provided a detailed disitun of
13 are cited in our written submissions, thesebgp 13 historical evidence aimed at defining theeof the
14 defined the Abyei Area explicitly by refererto the 14 territory that was used and occupied by thekN\Dinka
15 entire historic territory of the Ngok Dinkegple in 15 and by the Messiriya in 1905. The expetisdén the
16 1905, not by reference to the Kordofan/Bal@tezal 16 first instance on evidence from 1905, anchftbe
17 boundary. 17 immediately preceding and following years.
18 The experts defined the Abyei Area bgnefce to 18 The experts also subsidiarily considesadence
19 the area of the nine Ngok Dinka chiefdomsctviwere -- 19 from subsequent periods, based on their gsiocl that
20 not "that was" -- which were transferred twrdofan in 20 there had been what they called a contimfiiisage by
21 1905. 21 the Ngok Dinka. The experts explained tbigtiouity
22 It's clear from both the language of ABE report 22 of usage, explained that it permitted infeemnabout
23 and the experts' statements during the ABCgadings 23 the extent of the Ngok Dinka territory in 59fased on
24 on the record, which you've seen before i the 24 their territory and the Messiriya's territamjater
25 experts were focused on precisely the tasogh in 25 years.
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15148 1 Relying on this historical evidendes experts 1551 1 rights" derived from that land law whitie experts
2 then reached a number of careful and veryaadhn 2 concluded mandated an equal division of tha af
3 conclusions about the area of the nine Ngok®i 3 shared rights in the goz between the Ngok ®anid the
4 chiefdoms in 1905, at the time when they were 4 Messiriya.
5 transferred to Kordofan. 5 As already noted, the experts then fixed t
6 In particular the experts concluded that: 6 northern boundary of the Abyei Area at latitud
7 1. The Ngok Dinka had enjoyed "dominégttts to 7 10°22'30", midway through the goz. The expaito
8 areas along the Bahr el Arab and Ragaba eaZdrat's 8 reached conclusions about the eastern anvaestern
9 the Ngol] that predated 1905". That's at f#ge 9 boundaries of the Abyei Area, as well as thelern
10 2. The experts said, "There is as yetiear 10 boundary, which was undisputed.
11 independent evidence establishing the nomhest 11 Having defined the Abyei Area, the expénren set
12 boundary of the area either settled or sedigarsed 12 forth specific latitudinal and longitudinaiés
13 by the Ngok"; that is at page 43 of theiorép They 13 defining the Abyei Area's geographic scope fimal
14 had more detailed discussion which elaborateheir 14 and binding decision on pages 21 and 22eif t@port.
15 conclusions earlier in their shorter report. 15 Those coordinates were then drawn by a cagbgr on
16 Then the experts said, "There is sufficevidence 16 map 1, which is titled "Abyei Area Boundaties
17 to accept Ngok claims to permanent rightsrseards 17 Given the terms of the report and theemdn of
18 roughly from latitude 10°10' north", whichsithe 18 map 1, it is impossible to conclude thatekgerts
19 southern boundary of the goz; that's at g8ge 19 "refused to carry out the task” or "answerdghestion"
20 Then the experts said, "The Messiriyahav 20 put to them. On the contrary, the expentg glearly
21 established secondary rights through thebgtizo the 21 defined and demarcated the Abyei Area exastly
22 area south of it, while the Ngok have secondghts 22 contemplated by Article 5.1 of the Abyei Bt
23 north of the latitude 10°10™, and then tkigeets go 23 They did so both with latitudinal andd@ndinal
24 on to say, "up to latitude 10°35' north", atthivas the 24 coordinates in their final and binding demrisiand by
25 northern boundary of what the experts consiti® be 25 delimiting the same coordinates on map lwsiwthe
Page 169 Page 171
15:49 1 the goz; page 44. 1552 1 Abyei Area boundaries. This definitior aelimitation
2 Finally, the experts concluded that basethe 2 of the Abyei Area was precisely the task that
3 legal principle of the equitable division bised 3 experts were mandated to perform under Arficle
4 secondary rights, the northern boundary ofdyei 4 That is the simple and complete answer to the
5 Area should fall within the zone between latés 5 Government's supposed substantive mandatdaiomp
6 10°10' north and 10°35' north, and specificall 6 Despite the foregoing the Government cutgehat
7 "latitude 10°22'30" north". That conclusisrat 7 the mandate of the ABC experts was clean daefine
8 pages 20 and 22. 8 an area transferred in 1905, "but the ABC gzpe
9 Relying on these very careful conclusiand their 9 declined to answer the question they weresthik
10 historical analysis, the ABC experts ideatlfan area 10 answer".
11 south of latitude 10°10' north where it caded that 11 That claim is simply wrong. The expdits not
12 in 1905 the Ngok Dinka had what they callestdblished 12 decline to answer the question presentedriglé\5.1
13 dominant rights of occupation”. 13 of the Abyei Protocol. Instead, as we hagégeen,
14 The report also identified a further dvetween 14 the experts did exactly what they were reigae® do,
15 latitudes 10°10' north and 10°35' north aghiich the 15 namely defining and delimiting, by latitudiaad
16 Ngok Dinka had shared secondary rights waigh t 16 longitudinal coordinates, the boundariedefAbyei
17 Messiriya. The experts noted that the afshared 17 Area, in accordance with their interpretatibthe
18 rights which they had identified -- and tisisheir 18 definition set forth in Article 1.1.2 of the
19 own language: 19 Abyei Protocol. It is impossible to read éxperts'
20 "... closely coincides with the band of gvhich 20 report as doing anything other than that.
21 a number of sources identify as the bordee between 21 The Government's real criticism, its i@élcism
22 the Ngok and the Messiriya." 22 of the experts is that they adopted a dedimand
23 The report then relied on the local pples that 23 delimitation of the Abyei Area which differed
24 I've referred to of local land law and "tegal 24 substantively from that of the Governmerilte €xperts
25 principle of the equitable division of shase¢ondary 25 did not accept the Government's argument that
Page 170 Page 172
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15:54 1 Professor Crawford made so diligently gty morning | 15:56 1 In order to resolve the question preskby
2 that the Abyei Area was only that part of tiiree 2 Avrticle 2(c), this Tribunal needs to interpitet
3 Ngok Dinka chiefdoms that was south of the 3 meaning of the formula "the area of the nigekDinka
4 Kordofan/Bahr el Ghazal boundary in 1905. 4 chiefdoms transferred to Kordofan in 1905".
5 Instead the experts concluded that theeAByea 5 Critically, however, precisely the sameatation
6 was all of the territory of the nine Ngok Dink 6 applies to the ABC experts: they too were ireguto
7 chiefdoms which were collectively transferted 7 interpret the meaning of Article 1.1.2's fotaguhe
8 Kordofan in 1905. As the experts put it, dihd 8 exact same language referred to in Articl¢ @{¢the
9 repeat this again, the Abyei Area was "tha afdhe 9 Arbitration Agreement.
10 nine Ngok Dinka chiefdoms as it was in 1906thout 10 Equally clearly, their interpretatiorkdiyour
11 regard to the location of the Kordofan/BdElkazal 11 interpretation, is a matter of substancesprect of
12 boundary. 12 their decision on the merits of the partiggute.
13 This interpretation by the experts ofdieénition 13 As we have seen, an error in interpretatisrihe
14 of the Abyei Area in Article 1.1.2 of the AdiyProtocol 14 Government acknowledges, is a substantiviakeisvhich
15 was not an excess of mandate. It was instesatly 15 is not the basis of an excess of mandatenclai
16 the sort of interpretation of the partiesirdeon of 16 Finally, as we have also seen, the Goventis
17 the Abyei Area that the experts were ineljtab 17 claim that the experts' supposed misintexpogt of
18 naturally and through the parties' conterigpiat 18 Article 1.1.2 is an excess of mandate woubdipce
19 required to make in the course of fulfillithgir 19 absurd results. Article 2(c) of the Arbiimat
20 mandate under Article 5.1. In interpreting 20 Agreement grants this Tribunal authority éfirte the
21 Article 1.1.2 the experts did exactly what garties 21 Abyei Area in the same terms as the expessgssed
22 expected that they would do. 22 under Atrticle 5.1 of the Abyei Protocol.
23 Again, the Government's real complaintith the 23 The Government's argument would meareimat
24 substance of the interpretation that the exerived 24 alleged error in defining the Abyei Area,lirting
25 at. As we saw earlier today, however, thEees' 25 an error by this Tribunal under Article 2¢@juld be
Page 173 Page 175
1555 1 alleged substantive errors are simplythegrounds 15:58 1 an excess of mandate. That is, as lexdqusly said,
2 for an excess of mandate claim. 2 absurd.
3 As one authority put it -- and it's woldloking at 3 Nonetheless, although the Government ladmhace to
4 these again, this is the ILC Commission: 4 walk away from that argument had it wisheddco, it
5 "The decision of the arbitrators cannoatiecked 5 did not. It cannot, because the inevitallescapable
6 on the ground that it is unjust or wrong." 6 logic of its interpretation is that an ernor i
7 And as the Government itself has acknogédd 7 interpreting Article 1.1.2 is an excess of d&e,
8 "This does not mean that an award cambelied 8 which would apply to you as well as to thearkp
9 simply because a party disagrees with theniag of 9 In any event, even if one were to assworary
10 the Tribunal on a point of law or fact, eviethe 10 to fact, that the experts' interpretation of
11 Tribunal was in error in its reasoning. Amment is to 11 Article 1.1.2 could be grounds for an exe#ssandate,
12 be distinguished from appeal.” 12 the Government's complaint would be hopel@ésit's
13 These and other well-settled authoriiearly 13 true for additional reasons.
14 hold that the Government's criticisms ofekperts' 14 First, as we will see -- not today, yided glad
15 substantive interpretation of the partieec@gent in 15 to know, but subsequently -- the expertsrpretation
16 the Abyei Protocol are not excesses of mandat 16 of the definition of the Abyei Area was petfg
17 The Government's counsel admitted as rduthg his 17 correct. Indeed, the experts' interpretatian
18 opening comments yesterday morning. Profé&swford 18 compelled by the plain English language of
19 said: 19 Article 1.1.2, as well as by basic rules nflish
20 "The meaning of the formula in Articld 2. of the 20 grammar.
21 Abyei Protocol now is a matter of interprietatfor 21 Equally, the experts' interpretation wgactly
22 you." 22 consistent with the parties' objectives ireeng into
23 That's in the transcript at page 24, 1ige 23 the Abyei Protocol and agreeing to the Albgéarendum.
24 That's of course true; it is a matter ofritetation 24 Even if the experts' alleged misinterpretatibthe
25 for you. 25 definition of the Abyei Area could be consitbas
Page 174 Page 176
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15:59 1 an excess of mandate, it was not, bed¢hasxperts' 16:02 1 But in fact, as we've seen, when onkd at the

2 interpretation was right. 2 experts' final decision and looks at map thef

3 Second, as we have seen, an excess oataarah 3 report, it is perfectly clear that they addesb

4 also only be found in cases involving a flagia 4 exactly the task that was put to them by Aetiel of

5 glaring error in the exercise of jurisdictibna 5 the Protocol.

6 authority. An excess of mandate only exidiene: 6 In any case, the Government's passage from

7 "... the violation of the terms of theitrdtion 7 appendix 2 is plainly not a refusal by theesipto

8 agreement appears so clearly that it is sefffi¢o 8 answer the guestion put to them. The passagains

9 compare the award with the provisions of thétration 9 an unexceptional set of observations whiatmimvay
10 agreement so that its existence can be wadalsy 10 evidences a refusal by the experts to déffieé\byei
11 established.” 11 Area.

12 The only thing that can be unmistakabtplelished 12 The passage says that, and we can see:

13 here is that when Professor Crawford labosoeldard 13 "The boundaries of the Ngok Dinka thatewve

14 yesterday morning to interpret the langudge o 14 transferred to Kordofan for administrativasens in
15 Article 1.1.2, he was wrong. When we read th 15 1905 were, like most boundaries in Sudaheatiine,
16 language -- and we will do this tomorrowf-- o 16 not precisely delimited and demarcated is. It

17 Article 1.1.2, it's unmistakably clear tHa £xperts 17 therefore incumbent upon the experts to deterthe
18 were right and that Professor Crawford isngro 18 nature of the established land or territar@upation
19 But even if that were not the case, dévene were 19 and/or use rights by all the nine Ngok Dink&fdoms."
20 to question the experts' substantive intefom of 20 There can be no grounds for criticisimg t

21 the definition of the Abyei Area, it is im@ide to 21 statement that there were no clearly dermredcat

22 conclude that their interpretation was flagyaor 22 boundaries of the Ngok Dinka in 1905. Thzgesvation
23 manifestly wrong. 23 is correct, as the Government's memorial @sladges;
24 At worst the experts adopted an entipéysible 24 that's at paragraph 231(a). In any casedberacy

25 interpretation which it took Professor Crasdfan hour 25 of that statement is plainly not cause famaing

Page 177 Page 179
16:00 1 to try to explicate for you, and notaltig experts’ 16:03 1 an excess of mandate.

2 interpretation, not Professor Crawford's jmtetation, 2 Equally, there are no grounds for critigsthe

3 was shared by all the other participants éndiafting 3 experts' statement that since there was noofidgok
4 of the Abyei Protocol, including the represgine of 4 territory in 1905, the experts would needdceatain

5 IGAD, General Sumbeywo. 5 the extent of Ngok Dinka's occupation andafse

6 Indeed, the Government itself has concadétkbse 6 territory. That is not a refusal by the expéo

7 proceedings that the experts adopted whetsitred to 7 address the issue presented to them; ingtesad i

8 as a "plausible" interpretation of Article 2land 8 a forthright statement by the experts thay theuld

9 that in those circumstances it is impossibleanclude 9 need to address the question of land useindbrse
10 that the experts committed some flagrantanirg or 10 of deciding the issue that was put to them.
11 otherwise egregious excess of mandate. 11 In sum, there is no basis at all for the
12 The Government's excess of mandate tlasmelied 12 Government's first excess of substantive m@nclaim,
13 principally on a two-sentence passage fropesagix 2 to 13 alleging that the experts failed to answernipht
14 the ABC report. The Government claims thet passage 14 guestion. On the contrary, the experts mietissly
15 shows that the experts refused to answegquéstion 15 answered exactly the question put to themgha"to
16 put to them. That is baseless. 16 define and demarcate the area of the niné& Bgika
17 Preliminarily it is notable that the Govaent's 17 chiefdoms transferred to Kordofan in 1905".
18 principal basis for claiming that the expeefsised to 18 The Government's real complaint is nat the
19 answer their mandate is a two-sentence driigoe one 19 experts failed to answer that question, wttiely so
20 appendix to the 45-page ABC report. If tkygegts had 20 clearly did, but that they supposedly ansd/éne
21 in fact refused to answer the question treet put to 21 question in the wrong way. That substantive
22 them, one could presumably find that refuséie body 22 disagreement, as I've said before, is botimgvand,
23 of their report or on the map of the Abyegattached 23 more fundamentally, not grounds for claineaecess of
24 to that report. One would not have to intply refusal 24 mandate.
25 from a sentence buried in an appendix. 25 The Government's second substantive notidm is
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16:05 1 virtually identical to its first -- yes,\®resident? 16:36 1 That claim is nonsensical. The téthe ABC
2 THE CHAIRMAN: Mr Born, may | suggest that youentupt 2 report when you look at it makes it crystalaclthat
3 your presentation right now and we will restime 3 the experts did not ignore the 1905 datetesusthe
4 35 minutes. 4 experts explicitly based their decision on
5 MR BORN: I'm absolutely pleased to do that, thyoilt. 5 a determination as to the territory of theenin
6 THE CHAIRMAN: Thank you. 6 Ngok Dinka chiefdoms as it stood in 1905.
7 (4.05pm) 7 Of course the experts considered mateasiaish
8 (A short break) 8 both parties had presented in some detail frefore
9 (4.32pm) 9 and from after 1905. As the report clearlplaixed,
10 THE CHAIRMAN: Mr Born. 10 though, they did that as indirect evidencthefextent
11 MR BORN: Thank you very much, Mr President. 11 of Ngok Dinka territory in 1905. And if otekes even
12 The Government's second substantive rteuctiam, 12 a moment to look at the report, this is alyskear.
13 as | was saying before the break, is vigudintical 13 On the most obvious level the expertsrrefl to
14 to its first claim, and we won't spend muofeton it. 14 the 1905 date, according to our count, 48rdift
15 Here the Government claims that the espefused 15 times in their report. The examples showthen
16 to answer the right question, and instead/amesl 16 current slide illustrate the point in jusees
17 a quite different question about tribal costoy 17 instances. The examples include multipleregfces in
18 rights. According to the Government, theessg) 18 the experts' conclusions to the extent ofkiNgioka
19 report "made an unwarranted shift from tramefl area 19 territory in 1905. These references ardeseat
20 to land use, and this amounts to an excassoflate". 20 throughout almost every page of the report.
21 That claim is essentially a mirror-imagges 21 It beggars belief, quite honestly, fa th
22 a claim that the experts answered the wroegtipn, 22 Government to claim that the experts igntined
23 and it's essentially a mirror-image of theérlthat 23 stipulated 1905 date. That date was atehtre of
24 the experts refused to answer the "righttqpré's And 24 their discussion, and it's on almost everglsipage
25 the Government's second claim is wrong iahal 25 in the report.
Page 181 Page 183
16:35 1 reasons that we've just discussed. 16:37 1 The experts also emphasised the diadgn
2 As we've seen, just in summary, the egmid not 2 difficulties that they encountered in asceitgj the
3 answer the wrong question. Instead they fpaty 3 extent of Ngok territory in 1905. Thus thpo# said
4 addressed the meaning of Article 1.1.2 of the 4 clearly:
5 Abyei Protocol and the definition of the Abyeea. 5 "No map exists showing the area inhatitethe
6 They concluded by defining and demarcating’tnei 6 Ngok Dinka in 1905."
7 Area's boundaries, including on map 1; theg$ied 7 The experts weren't ignoring 1905; theyewalking
8 longitudes and latitudes for those boundaridsat's 8 about the difficulties in ascertaining prelyisehat
9 not the wrong question; it's exactly the righéstion. 9 the state of affairs in 1905 was. And theyven and
10 Again, the Government's real complaimioisthat 10 said:
11 they answered the wrong question or that didyt 11 “Nor is there sufficient documentationgarced in
12 answer the right question; it's that theyegée wrong 12 that year, 1905, by Anglo-Egyptian Condonimiu
13 answer. The Government disagrees with therex 13 Government authorities that adequately speithe
14 interpretation of Article 1.1.2 and, as weseen, and 14 administrative situation that existed in#hea at
15 for all the reasons and according to alktlthorities 15 that time."
16 we've already discussed, that is not a lfasis 16 Given these evidentiary difficulties theerts
17 an excess of mandate claim. 17 then said -- and this is a vitally importaantence
18 Third, the Government alleges that tipees 18 that the Government ignores:
19 exceeded their mandate by ignoring the stipdldate 19 "Therefore, it was necessary for the #gpe
20 of 1905. It claims that -- and we heard #gjain 20 avail themselves of relevant historical mater
21 yesterday: 21 produced both before and after 1905 ..."
22 "Having initially identified the agreedtd for 22 They're not ignoring the 1905 date; teetgllking
23 determination of the [so-called] transfermeeha 23 about the need to look for materials froneoptrears
24 (1905), the experts referred to a much nmexent, 24 than 1905 precisely in order to determinetilstate
25 albeit indeterminate, date (apparently 1965). 25 of affairs in 1905 was, as well as during {fear,
Page 182 Page 184
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16:39 1 1905: 16:42 1 experts plainly did not purport to corights on the
2 "... to determine as accurately as pasdiid area 2 Ngok outside the Abyei Area's territorial bdaries;
3 of the nine Ngok Dinka chiefdoms as it wag%05." 3 rather the experts merely set forth in sumnfznm
4 As that makes it perfectly clear, the etgoaere 4 their historical conclusions which provided th
5 determining the territory of the Ngok Dinkaitasas in 5 rationale, the reasoning, for their subsegbeanhdary
6 1905 and the reason for considering mateoah other 6 delimitation. Indeed the experts made cleattfe
7 dates was to assist that basic task. Asxberes 7 avoidance of any doubt that their decisiory aieffined
8 said in the clearest conceivable terms, thegidered 8 the Abyei Area territorial boundaries and wlid affect
9 materials from both before and after 1905yelsas 9 other pre-existing rights which either the Kgo the
10 during that year, 1905, to help in deterngnias 10 Messiriya possessed and retained.
11 accurately as possible the area of the nguk®inka 11 This was not an excess of mandate, bubpposite:
12 chiefdoms as it was in 1905". 12 it was an effort to ensure that the repodressed
13 It's impossible to read that languagecamtlude 13 only the territorial delimitation of the Aby&rea and
14 that the experts somehow ignored the 19G5 detey 14 that the interested parties retained aheirtother
15 looked to evidence from other times to defihat the 15 rights.
16 state of affairs was at that particular dait they 16 It's important to read in its full contéixe
17 did not in the slightest ignore the date. 17 sentence that the Government's memorial avekguent
18 The Government also claims -- and thikedast 18 written submissions cherry-picked out ofrgort.
19 of its so-called substantive mandate claitisat the 19 The sentence comes from the final portiothefreport,
20 experts exceeded their substantive mandate by 20 entitled "Final and Binding Decision".
21 "allocating grazing rights beyond and lingtifmem 21 In this section the experts set fortthtasummary
22 within the Abyei Area”. The experts allegedid this 22 of their historical reasoning and their fibalindary
23 in two ways: (1) in seeking to confer on Ngok 23 demarcation and delimitation. They did things: they
24 grazing rights outside the Abyei Area; andr{2 24 summarised their reasoning and they provided
25 seeking to limit within the Abyei Area theeegise of 25 delimitation that they were charged with pdong.
Page 185 Page 187
16:40 1 rights conferred by Article 1.1.3 of thby&i Protocol 16143 1 The section is on the current slic wie
2 which we looked at previously. 2 allegedly offensive sentence highlightedthiefirst
3 Both of these claims are again hopelg@tgy rest 3 point the experts observed:
4 on implausible -- frankly, deliberately imptle -- 4 "1. The Ngok have a legitimate domindainc to
5 and distorted readings of the report, and tizae been 5 the territory from the Kordofan-Bahr el Ghalzaundary
6 manufactured in order to create grounds fiticising 6 north to latitude 10°10' north ..."
7 the report. 7 The experts then went on, and this iffending
8 Any fair reading of the report shows tiet 8 sentence:
9 experts did neither of the things claimedHsy t 9 "2. North of latitude 10°10' north, thgbuthe goz
10 Government. At the same time, even if theees had 10 up to and including Tebeldiya (north of ladi¢ 10°35'
11 made the decisions that the Government allegl in 11 north) the Ngok and Messiriya share isolatmlipation
12 particular the first of those decisions, thayld not 12 and use rights, dating from at least the Goridium
13 have exceeded their mandate. 13 period. This gave rise [in the past sergferning
14 First, there is no substance at all ¢o th 14 back to the Condominium period] to the shaesmbndary
15 Government's claim that the experts attempt&donfer 15 rights [also referring back to the experaslier
16 on the Ngok grazing rights outside the Aldyeia". 16 discussion] for both the Ngok and Misseriya .
17 That argument rests on a single sentendeaXperts' 17 Shared rights which, as we saw, were tised to
18 report which is excerpted on the currenesla least 18 draw the northern boundary of the Abyei Area.
19 I should say the argument rested until régeithe 19 Thus the experts concluded in point 3:
20 Government pretends to interpret this seetemconfer 20 "The two parties lay equal claim to thared areas
21 grazing rights on the Ngok Dinka "to the hahd east 21 [which they just referred to] and accordiniglig
22 of what the experts held to constitute thgehBrea”, 22 reasonable and equitable to divide the gbadsn them
23 and thus allegedly to exceed the expertstiaian 23 and locate the northern boundary [of the AByea] in
24 The Government's interpretation ignowh the 24 a straight line at approximately latitude22080"
25 text and the context of the experts' statémene 25 north."
Page 186 Page 188
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16:45 Then they went on in point 3, in #aeguage that 16:48
you can see there, to define and delimit dlghern,
eastern and western boundaries of the area. and 9.

Finally in point 5, which made a cameo smgrise Based on these historical findings in t®ihand

1 1 which was a reference back to the expeatier
2 2

3 3

4 4

5 cameo and surprise appearance yesterdaypgbae 5 2, the experts then went on in point 3 tondiélihe
6 6

7 7

8 8

9 9

historical discussion of these rights in psipons 8

made clear that: Abyei Area by dividing the zone of historigadihared
"The Ngok and Misseriya shall retain their secondary rights equally between the Ngoktlaad

established secondary rights to the use dfrianth Messiriya.

and south of this boundary." Thus, as we've seen, the experts dedlapsaint 3

10 When one reads through this sectioncigiar that 10 that:
11 the experts did not confer rights to theafdand 11 "The ... parties lay equal claims toghared
12 outside the Abyei Area on the Ngok Dinkathes 12 areas and accordingly it is reasonable anitate to
13 Government claims. 13 divide the goz between them and locate ththem
14 The sentence that was originally citednfipoint 2 14 boundary in a straight line at approximaltatjude
15 of the discussion by the Government was igoaat of 15 10°22'30" north."
16 rights by the Government; it was part of @sary in 16 Then the point goes on, as we've seetd®ess
17 points 1 and 2 of their discussion and degisih the 17 the other boundaries.
18 historical findings which had been set oevjmusly at 18 It is in this point, point 3, that thepexts set
19 some length in propositions 8 and 9. That'g clear 19 forth their operative definition and delintiten of the
20 if one works through the points in the sectiad tries 20 boundaries of the Abyei Area. That is cfeamn the
21 to understand them, instead of just cherciipgy them 21 experts' use of the word "accordingly", whthen
22 with the object of criticising them. 22 followed by the statement that the expente Hicated
23 The experts start in point 1 by summagisheir 23 the northern boundary of the Abyei Area siraight
24 historical conclusions regarding the teryittouth of 24 line at approximately latitude 10°22'30" htrt
25 latitude 10°10', concluding that the Ngologedl 25 As the experts' language makes cleiriritthis
Page 189 Page 191
16:46 dominant rights in that area. That wasramary of the 16:49 point 3, and not in points 1 and 2, thatdxperts

1 1
2 experts' previous and very detailed historical 2 made their dispositive or operative declaretias to
3 conclusion in proposition 8 about part of Atyei 3 the definition of the boundaries of the Abgjeda.

4 Area. It was not and did not purport to l®mandary 4 It's also important to note the mannewfiich

5 delimitation or an affirmative grant of rights 5 point 2, which was originally singled out et

6 Similarly, in point 2, the experts reagsbtieat the 6 Government, refers to the historical rightthef

7 Ngok and the Messiriya had both historicabged equal 7 Ngok Dinka and the Messiriya.

8 and shared secondary rights to the area obrth 8 Point 2 does not contain specific findingsut

9 9

latitude 10°10' up to latitude 10°35' northegion particular categories of secondary rightsartipular

10 which the experts held to constitute thealted goz. 10 places. Those are the sorts of referenet¢shtére

11 Again, this was the summary of the historicaling 11 would be if this was made in an award coifgmights

12 that the experts had previously reacheddin teport. 12 of usage on either the Ngok or the MessirRaint 2

13 The experts did not purport to grant iagiyts to 13 does not refer to grazing rights or to tranghts or

14 the Ngok or the Messiriya in points 1 andagher the 14 to watering rights or to some other kindights; it

15 experts set forth the rationale and histbenpalysis 15 doesn't refer to specific villages, or rivers

16 for the boundary delimitation that they tloeclared in 16 geographic locations.

17 the next section of their decision, poinfTBat is 17 Rather, point 2 simply states in gentaths that

18 clear from the language of points 1 and d¢hwvhre 18 the Ngok and Messiriya share isolated ocompaind use

19 expressed as summaries of historical findings 19 rights in the goz, and further north, without

20 That is particularly evident in pointrarh the 20 identifying or specifying in any way the peutar

21 experts' reference to the past usage ofahéngheir 21 places where these rights were or what thgists

22 words since "at least the Condominium perad! "gave 22 were.

23 rise", in the past tense, to secondary rightis 23 In using that general language, the ¢spegre

24 also evident from the experts' referenceint® to 24 plainly not making determinations about tkieet or

25 "the secondary rights" of the Ngok and thesaitéya, 25 the terms of the rights of usage of eitherNigok or
Page 190 Page 192

50 (Pages 189 to 192)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 2 Sunday, 19th April 2009
16:50 1 the Messiriya, as they would be if thiseve 16:53 1 not disturb any existing rights, whatebey may be.
2 an operative grant of rights. Rather, ag fheguage 2 Again, that is not an excess of mandate lgut th
3 very plainly says, they were simply summagsimeir 3 opposite.
4 general historical conclusions which provitteel basis 4 Equally striking, of course, is the Govaant's
5 for the subsequent territorial delimitationietihwe've 5 failure yesterday to rely at all on point 3fué
6 looked at and which follows the language adiogty in 6 experts' decision. It was previously, intthei
7 point 3. 7 memorial, its only basis for its grazing rightaim.
8 The conclusion that the experts did nafeo 8 And yet today -- or at least yesterday --asw
9 rights on the Ngok outside the Abyei Areadsfemed 9 completely absent.
10 by the final point in the section. Pointrbyides 10 It is no wonder that the Government cadeoide
11 that, and | quote: 11 which provision that it wants to rely on:ther of the
12 "The Ngok and Messiriya shall retainithei 12 provisions that it hops back and forth framovie the
13 established secondary rights to the useedfiid 13 slightest support for its claims.
14 north and south of this boundary." 14 The experts' statement was perfectlyistam.
15 This sentence makes it clear that therexjpad no 15 Its statement in point 5 was perfectly caasiswith
16 intention to confer, to create, to grant isgbutside 16 Article 1.1.3 of the Abyei Protocol.
17 the Abyei Area, on either the Ngok or the $ilega. 17 Article 1.1.3 provides that the Messirgyal other
18 Rather, what the experts did was include/mgs. 18 nomadic peoples retain their traditional tsgb graze
19 provision to confirm that their territoriaélimitation 19 cattle and move across the territory of Abyei
20 and demarcation of the Abyei Area did nojygliee any 20 Consistent with this in point 5, the expeitsno more
21 of the parties' other pre-existing rights. 21 than make clear, for the avoidance of ddabhbt,their
22 Far from purporting to confer or createlo 22 territorial decision did not alter the prastirg
23 something else with respect to any rights gikperts’ 23 traditional rights of the Ngok Dinka or theséiriya.
24 savings clause provided that, notwithstanttieg 24 The experts did not purport to createoorfer
25 territorial delimitation of the Abyei Aredie Ngok and 25 rights, but merely left untouched whatevghts the
Page 193 Page 195
16:52 1 the Messiriya would retain their estatdhights of 16:55 1 Ngok had to the north of the Abyei Araa] avhatever
2 usage. That did not create, it did not corifetid 2 rights the Messiriya had within or south af #byei
3 not even confirm rights; it left undisturbetiatever 3 Area. In fact, the experts specifically aensldnaking
4 rights already exist. It did not disturb theirhat is 4 any decision about these rights.
5 the plain English language meaning of the Wrethin®, 5 Indeed, had the experts not included ggigbu
6 which is to keep or preserve existing rights,to 6 should have little doubt but that the Goveminveould
7 create or confer new ones. 7 be here complaining that there was an exdessuodate
8 That conclusion is exactly consistent i 8 because the experts had failed to preseryeotide
9 absence of any specification in point 2 of wha 9 that the parties' existing rights were retdin€hat
10 particular rights of usage the parties mpgigsess or 10 was a savings clause that did nothing buiroothat
11 where those rights of usage might have bégmain, had 11 the experts were leaving undisturbed, fortexrex
12 the experts been conferring rights, they ddialve 12 status they had, the pre-existing righthiefgdarty.
13 specified what those rights were with pal#igty, the 13 It was not a conferral, a grant, a creatioranything
14 way that one would expect in a decision i3f ¢in any 14 of the sort.
15 other similar nature. 15 The ABC report in fact identified onetloé main
16 It's striking that the Government's at#bmissions 16 reasons that the experts took pains to corifiat
17 yesterday relied only on point 5's savingsigt. The 17 their decision only affected the territobalindaries
18 reason that that is striking is that poimds not 18 of the Abyei Area, and not other rights @ Mgok and
19 even mentioned, it was not relied on in teegnment's 19 Messiriya. In their report the experts obsdrthat
20 initial memorial, which referred only to tlguage of 20 they:
21 point 3, which we've already discussed. 21 "... found in [their] meetings with thegple in
22 The reason that the Government did ripiore 22 the Abyei Area that there was considerable
23 point 5 in its memorial is clear: point 5 diok create 23 misunderstanding about the effect that gpttin
24 or enhance or confer secondary rights; ieiyenade 24 a boundary for the area will have."”
25 clear that the experts' territorial delim@atdoes 25 The experts referred in particular tocewns that
Page 194 Page 196
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16:56 1 the report could affect grazing rights enteraction 16:59 1 what I've been saying for the last 15 meisithere is
2 between the Ngok and the Messiriya. The éxper 2 no ambiguity, it's clear what the experts difj it
3 therefore said in their report that they: 3 was entirely proper -- the report must berprted to
4 "... [wanted] to stress that the boundhay is 4 give it effect, not to invalidate it.
5 defined and demarcated will not be a bardd¢hé 5 It is illegitimate to labour, as the Gavweent
6 interaction between the Messiriya and the Ngjioka 6 does, in an attempt to interpret the repograsting
7 communities." 7 the Ngok new rights that supposedly exceeaxperts'
8 And that: 8 mandate. Rather, if there were some doubere is
9 "... [their] decision should have no picait 9 none, but if there were some doubt -- abautiibaning
10 effect on the traditional grazing patternsheftwo 10 of the report, the appropriate interpretatimuld be
11 communities."” 11 that the experts did nothing but define éngtorial
12 The experts' effort to avoid popular roiseption 12 boundaries of the Abyei Area, and did nopptrto
13 was consistent with their effort at publicatiegs in 13 create or alter any other rights of the Ngothe
14 the Abyei Area to explain the Commission'sidade, 14 Messiriya.
15 an explanation that was specifically contedenl by the 15 Third, even if the experts had conferighits of
16 parties' agreements. Again, the experts nere 16 land use on the Ngok Dinka outside the Aldyea
17 purporting to confer new rights, but insteating the 17 proper, this would not constitute an excéssamdate.
18 limited scope of their territorial decisionarder to 18 Rather, it would have been an appropriatecesesof
19 assuage popular misconception about traditrights. 19 the experts' primary jurisdiction or a pesitite
20 In sum, the experts' clarification ofitttzcision 20 exercise of incidental or ancillary jurisdict which
21 was not an excess of their mandate, but pregsion 21 was inherent in the experts' primary mandate.
22 that no excess of mandate could be inferced their 22 Again, this is hypothetical and acadeneicause the
23 report. In particular, the experts madeieipthe 23 experts did not do this, but had they darthéy
24 fact that they had delimited the Abyei Area's 24 would have done nothing wrong.
25 territorial boundaries without purportingaiffect in 25 The authorities establishing the existesfc
Page 197 Page 199
16:57 any way the retained rights of usage @Nbok or the 17:00 incidental jurisdiction are detailed ie tBPLM/A's

1 1
2 Messiriya. That is a simple and complete ansathe 2 reply memorial and | will not repeat them. e@g is
3 Government's claim. 3 representative, explaining that:

4 Although unnecessary to the Tribunal'ssiec 4 "Where a tribunal has jurisdiction in atalar

5 here, it is also well settled that an arbigrsrd or 5 matter, it is also competent with regard toedévant
6 adjudicative decision is to be construed withew to 6 incidental questions, subject to express pionito

7 giving it effect, not to finding fault with.itIn the 7 the contrary."

8 words of one representative authority sumnmayighis 8 This is a common-sense proposition thrasdo

9 9

rule, and doing it well: ensure that the parties' chosen dispute tésolu

10 "As a matter of general approach courigesto 10 mechanism is capable of achieving its conlateg goal:

11 uphold arbitration awards. They do not apphchem 11 to resolve the parties' dispute as fully fairdly as

12 with a meticulous legal eye endeavouringd& poles, 12 possible.

13 inconsistencies and faults in awards, ankl thi 13 The Government does not deny the existefic

14 objective of upsetting or frustrating theqass of 14 incidental jurisdiction. Its rejoinder says:

15 arbitration. Far from it. The approachoisdad 15 "The GoS does not dispute that adjudiediddies

16 an arbitration award in a reasonable and cencial way, 16 are vested with incidental competence."

17 expecting, as is usually the case, that thidrbe no 17 What the Government does instead isaptad

18 substantial fault that can be found with it." 18 an implausible definition of the doctrine,igthwould

19 Although ignored by the Government, this is of 19 render it meaningless. That definition findssupport

20 fundamental importance; it plays a vital riale 20 on common sense or case law.

21 securing the finality of adjudicative decigpand it 21 According to the Government, the doctdhe

22 safeguards against after-the-fact efforftbfault 22 incidental jurisdiction only applies:

23 with such decisions. 23 "... to the motives of the decision, tat

24 Even if there were some ambiguity asidonheaning 24 dispositif, and an incidental issue can dyne that

25 of the experts' report -- and | would subféised on 25 must be answered to resolve the main dispute.
Page 198 Page 200

52 (Pages 197 to 200)

Trevor McGowan
info@TMGreporting.com



THE GOVERNMENT OF SUDAN / THE SUDAN PEOPLE'S LIBERAON MOVEMENT/ARMY

Day 2 Sunday, 19th April 2009
17:.01 1 Those definitions would leave incidént 17:04 1 rights of land usage as well as territaiggats, they
2 jurisdiction adding nothing to the Tribungimary 2 would have been perfectly entitled to inclbdénh
3 jurisdiction and would render the concept nregless, 3 categories of rights in their decision.
4 which it is not. 4 This would have been perfectly permisstitleer as
5 In fact, it is plainly wrong to say thatidental 5 an appropriate interpretation of the [explgptamary
6 jurisdiction only concerns a tribunal's reasgn That 6 mandate to define the Abyei area or as arcsecof
7 is illustrated by the simple and uncontroarsi 7 incidental jurisdiction. There was nothinghe
8 examples of interim relief and correctionsawhrds; 8 parties' agreements that forbade the experts,
9 neither of those categories of incidentabgliGtion 9 defining the Abyei Area, from defining it iartns of
10 is limited to a tribunal's reasoning; botoive 10 both territorial boundaries and land usagieiimed
11 dispositive orders. 11 territories.
12 Equally it's wrong to say that incidental 12 This is not what the experts did, but they done
13 jurisdiction only concerns issues that nedakt 13 s0, it would have been unobjectionable. Thanhother
14 decided in the course of exercising the Tritia 14 complete answer and independently suffidiasts for
15 primary jurisdiction. The resolution of tedssues is 15 rejecting the Government's complaint. AgHiis, is in
16 already subsumed within the Tribunal's pimar 16 the realm of academic discourse in the strasehis
17 jurisdiction, and there's no need to relyponciples 17 is not what the experts did, but if they diidit, it
18 of incidental jurisdiction in that circumstan 18 would have been perfectly permissible.
19 Instead, the doctrine of incidental jdigson is 19 Fourth, as we have seen, an excess afateawill
20 a liberal concept, aimed at ensuring thatdictive 20 only be found where an adjudicative bodydbtyond
21 bodies may fully resolve the disputes presktd them. 21 its authority in a glaring, manifest or flagt manner.
22 That is evident from the ICJ's explanatiothef 22 Here it would be absurd to regard decisigrnhé
23 doctrine, which you can see on the curréa sl 23 experts in relation to the Ngok's grazingtsgn that
24 | won't take you through it, in the interestsime; 24 strip of territory as flagrant or glaring esses of
25 you're all familiar with it. 25 mandate. Even if one assumed -- wronglyatthe
Page 201 Page 203
17.02 1 Applied here, even if the experts wenesidered, 17:05 1 experts had erred by granting land usesigutside
2 contrary to fact, to have conferred grazights on 2 the Abyei Area's territorial boundaries, tivauld have
3 the Ngok Dinka in the area between latitud®22'30" 3 been a minor and entirely forgivable mistake.
4 north and 10°35' north, this would have beeeardirely 4 There is nothing at all in the Abyei Paatbor the
5 permissible exercise of either primary jurisidn or 5 parties' other agreements that expressly ltetlithe
6 incidental jurisdiction. 6 experts, as | have mentioned, from definirgatiea of
7 As we have seen, the SPLM/A claimed tharaas 7 the nine Ngok Dinka chiefdoms in terms of Hatid
8 south of latitude 10°35' north were the histor 8 usage and territorial boundaries. Any such
9 territory of the Ngok Dinka -- the SPLM/A conies to 9 prohibition -- if there were one, which théseot --
10 claim it in these proceedings -- and that thiritory 10 would have to be implied from ambiguous lagguand
11 was included within the Abyei Area. The axpe 11 notwithstanding the doctrine of incidentaigdiction.
12 acknowledged that the Ngok had historicatlgreised 12 As we have seen, general principlesvoffeandate
13 shared secondary rights of usage in thelmt@eeen 13 the strongest of presumptions that the expeted
14 latitudes 10°22'30" and 10°35' north butsediuto 14 within their mandate, not that they excedtle@hat
15 include that area within the Abyei Area'siterial 15 presumption would have special force in aexdrsuch
16 boundaries. 16 as this, where the experts would have madxert
17 This is the important part: in thesewinstances 17 historical and ethnographic assessment aheut
18 the experts would have been well within theimary 18 historic practices and rights of the Ngok el
19 jurisdiction of defining the Abyei Area ifél had 19 Messiriya.
20 affirmatively granted the Ngok Dinka righfdand 20 At worst -- and again this is in a purely
21 usage between 10°22'30" and 10°35' north. 21 hypothetical realm -- the experts would have
22 The experts' mandate was "to define anthdcate 22 misinterpreted an ambiguous grant of autharitich
23 the area of the nine Ngok Dinka chiefdomsstierred to 23 contained no express or obvious prohibitegenst
24 Kordofan in 1905". If the experts had codeldi that 24 their supposedly excessive decision. Evéreif
25 the area of the nine Ngok Dinka chiefdombuited 25 experts had misinterpreted the scope of thwfrority
Page 202 Page 204
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17:07 1 in this fashion, which they did not, itsnia no way 17:09 1 language plainly states that the Messigyain their
2 flagrant or glaring. 2 rights "south of this boundary”, ie southtué t
3 Further, the rights which the experts sgpgly 3 northern boundary of the Abyei Area. Thisenpassed
4 conferred outside of their authority would ééeen 4 all areas south of the Abyei Area's northenolary;
5 only very specific and limited rights of usage 5 that included the entire Abyei Area, and intieether
6 According to the experts, the only secondifyts -- 6 south.
7 this is the only thing that was mentionechie ABC 7 Again, this was a savings clause thatraddooth
8 report -- were shared secondary rights innglvi 8 parties that the experts' territorial demaocadid
9 a collection of grazing, water and transibtig 9 not affect any of their other rights of larghge.
10 At the same time, the experts' purpoytegtessive 10 The Government cites a sentence fromeihert,
11 grant of even these very limited rights agpbnly to 11 displayed on the current slide, which conetlithat the
12 equally limited area, a thin strip of ariddebetween 12 Messiriya and Ngok Dinka both shared secgndgints in
13 latitudes 10°22'30" and 10°35' north. Theicance 13 the goz. The sentence indeed makes thatvalisa
14 of these rights in the context of the partdesputes 14 about the goz. It does not in any way purmodefine
15 is truly and extraordinarily limited. As tl®vernment 15 the full extent of the Messiriya's rightsushge in
16 said yesterday, with considerable understéetirhese 16 other areas outside the goz.
17 rights are not at the core of the presemputks; 17 Instead, as we have seen, the senterdebyi the
18 that's transcript page 107, line 10. 18 Government was merely the rationale for ithewhich
19 It is precisely to avoid the invalidatioh 19 the experts drew bisecting the goz. Thisesee
20 arbitral awards and other adjudicative densiof 20 therefore did not purport to and did not haseasion
21 these sorts, in these sorts of circumstaticats, 21 to address the Messiriya's secondary righttsde the
22 general principles of law hold firmly that excess of 22 goz. That is made crystal-clear by the r&por
23 mandate must be glaring, flagrant or manifest 23 extensive discussion of the fact that thediliga had
24 The law does not treat the experts' ésexf 24 historically exercised substantial rightsisdge south
25 their authority as a minefield, or any fadsep would 25 of the goz.
Page 205 Page 207
17:08 1 destroy their entire decision. Ratheryéry good 17:11 1 Some of these numerous statemenexaegpted on
2 reasons, the law treats the experts' exestise 2 the current slide. Each one of these statesmeade
3 authority as presumptively final, as somethinige 3 clear that the experts concluded that histlyithe
4 preserved, as something for you to labourdegyve if 4 Messiriya had exercised secondary rights agesvell
5 that were necessary, if at all possible. That 5 south of the goz.
6 another independent reason for rejecting the 6 It was in the context of these conclusitias the
7 Government's complaint. 7 experts observed, for the avoidance of dabht,the
8 Separately, the Government also claintsthiea 8 Messiriya shall retain their established sdaon
9 experts: 9 rights to the use of land north and soutthef t
10 "... limited the Misseriya's traditiomajhts of 10 northern boundary of the Abyei Area. It wbbhve been
11 grazing and transit to the southern pati@shared 11 difficult for the experts to have been mulgacer in
12 area, ie the area between 10°10' north 3%'10 12 saying that they were not purporting to aféegsting
13 north." 13 secondary rights of the Messiriya throughbetAbyei
14 Again, the Government can only makedlzisn by 14 Area.
15 ignoring the text of the ABC report and bstditing 15 The foregoing is a complete answer testeand
16 selective quotations from the experts' réagon 16 aspect of the Government's complaint abeuesiperts’
17 Most important, the Government again igadhe 17 purported treatment of grazing rights. Nuohier
18 experts' savings clause at point 5 of tressisibn. 18 discussion is necessary.
19 As we've seen, the clause provides that: 19 For the avoidance of doubt, all of thesmns set
20 "The Ngok and Misseriya shall retaintthei 20 out with regard to the alleged grant of esives
21 established secondary rights to the useedtid 21 grazing rights to the Ngok also apply mutatigandis
22 north and south of this boundary." 22 to this exception.
23 This sentence in no way limits the Mégasirights 23 In sum, there is no basis for any of the
24 to the southern part of the shared are&eas t 24 Government's four purported substantive manda
25 Government claims. On the contrary, the gspe 25 complaints. With the exception of its gragiights
Page 206 Page 208
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17:12 1 claim, these complaints would not, evewell founded, 17:15 1 entered into an agreement to resolvetepiar
2 constitute an excess of mandate under Agigleof 2 dispute. The Government acknowledges that thi
3 the Arbitration Agreement. 3 principle applies, but then proceeds to igiitore
4 More fundamentally, none of the Governrsent 4 The New York Convention is representative.
5 complaints involved an actual excess of sutise 5 Article V(2)(b) of the Convention allows noeeognition
6 mandate, much less the sort of flagrant eirgja 6 of awards on public policy or mandatory lawgrds. It
7 excess of mandate required to disregard thertst 7 is uniformly affirmed, however, that the prsien is
8 report. 8 exceptional and may only rarely be invoked.
9 Our next topic concerns the Governmetglme that 9 A leading commentator, van den Berg, erpla
10 the experts violated alleged mandatory @itefhe 10 "Courts have refused enforcement on pytdiicy
11 Government identifies four: 11 and mandatory law grounds under Article \l{R)g very
12 1. Failure to state reasons. 12 exceptional cases only."
13 2. An ex aequo et bono decision. 13 Additional authorities are shown on thatrslides.
14 3. Applying unspecified legal principles 14 They emphasise the rare and exceptional ciearaf
15 4. Purportedly attempting to allocate oi 15 denial of recognition or annulment of awasdshese
16 resources. 16 grounds.
17 Again, none of these fall within the défon of 17 Other authorities are detailed in outyrep
18 an excess of mandate, and they are all irsaibt@ in 18 memorial, and | won't take you through théfhere can
19 these proceedings. Even putting that asafe of the 19 be no serious debate about the existentesafule.
20 mandatory rule claims asserted by the Govenbirave 20 Second, an arbitral award or other adattlie
21 any basis. Even if those mandatory critexiated, 21 decision can be invalidated on mandatorygesunds
22 the experts did not violate them. 22 only if enforcement of the decision wouldulem
23 The Government purports to derive its datory 23 a serious and direct violation of a fundaraliynt
24 criteria from an assortment of arbitratiothatities, 24 important mandatory rule. Conversely, les®ss or
25 including the ICSID Convention, the UNCITRModel Law, 25 direct violations of mandatory law and viaat of
Page 209 Page 211
17:13 1 and various institutional arbitration sileRelying on 17:16 1 non-mandatory legal rules are not grodioids
2 these authorities, the Government construstsias of 2 disregarding an award or adjudicative decision
3 allegedly mandatory or peremptory rules thatexperts 3 A representative statement of these s
4 were supposedly required to comply with, edrenigh 4 a decision by the Swiss Federal Tribunaheld:
5 they were not contained in the parties' agesgsn 5 "The substantive assessment of a claigniolates
6 As we will see, the authorities cited bg t 6 public policy if it misinterprets fundamengainciples
7 Government do not support its audacious claggarding 7 and is therefore by all means irreconcilakité the
8 the existence of universal peremptory or meomga 8 commonly acknowledged moral order.”
9 rules. 9 The German Supreme Court said the same ithi
10 Preliminarily, however, it's importantrtote two 10 another decision that's on the current sldther
11 general principles of law that do exist lnatt the 11 authorities establishing this principle ageaut in
12 Government doesn't address: (1) the rule that 12 detail in our reply memorial, and are noncmvrsial.
13 an adjudicatory decision may be invalidated f 13 These authorities make it clear thatrieoto
14 a violation of mandatory law only in rare and 14 prevail on its mandatory criteria claims @@vernment
15 exceptional cases; and (2) violations of rasorg rules 15 must satisfy the most onerous requiremdnts.
16 or public policy will only be found where teds 16 particular, it must (1) demonstrate the exisé of
17 a serious and direct violation of a fundarakgnt 17 a universally applicable mandatory intermalaule
18 important mandatory or preemptory legal rule. 18 which would apply to the ABC proceedings;4@pw that
19 With regard to the first, arbitral awaeatel 19 this mandatory rule expresses fundamentatiptes of
20 adjudicative decisions may be invalidated/folations 20 the international legal order, whose violatannot be
21 of mandatory law or public policy only in therest and 21 tolerated; and (3) establish that the detisfahe
22 most exceptional cases. That is a corotiatiie 22 experts directly and seriously contradicted t
23 bedrock principle affirming the presumptiireafity of 23 mandatory rule. The Government, with thetgst of
24 arbitral awards and other adjudicative densi It 24 respect, has not even begun to make thosergj®for
25 applies with peculiar force here, where tedteely 25 any of its purported mandatory criteria.
Page 210 Page 212
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17118 1 It's also important to note that theharities 17:20 1 circumstances.
2 I've referred to have been focused on natiegal 2 The Government's complaints also ignceefdlot
3 orders. The Government's claim is far modaeious. 3 that the ABC report provided extensive and
4 It relies not on a single legislative instrunidike 4 well-considered reasoning that fully satiségen the
5 a national arbitration statute, or a treathwi 5 most demanding requirement, standard or aule f
6 a public policy or a mandatory law exceptidior do 6 reasoned awards that the Government mightroohs
7 the Government's supposed criteria derive @imgle 7 At bottom, the Government's complaintsraghout
8 legal order, like the law of Switzerland oe th 8 the experts' reasoning are recycled disagmasméth
9 Netherlands. Instead, what the Governmenphg® 9 the substance of the experts' conclusionshadrie
10 you, what the Government has said that youldrapply 10 manifestly not grounds for invalidating thaeisions.
11 in your award are general principles of lasivced from 11 First, the Government's submissions de&aously
12 mandatory norms supposedly accepted ingal le 12 argue that the parties' agreements requieedxperts
13 systems. 13 to provide a reasoned decision. That isicoatl by
14 The Government's reliance on allegedansai 14 Government's consistent treatment of thegel
15 principles of mandatory law is, as | saidjamious. 15 requirement as an externally imposed manylatieria
16 The Government asserts not the existenceafianal 16 rather than something contained in the artie
17 public policy applicable in a single jurisibn, but 17 agreements.
18 the existence of a universal, peremptory,dagmy 18 In any case, the parties' agreementslyldd not
19 international public policy. On any viewatis 19 require the experts to provide a reasonedidac
20 an exceptionally ambitious claim which wordduire 20 Those agreements stand in sharp contrast takyei
21 careful and consistent explication of a walege of 21 Arbitration Agreement in this proceeding.tiéie 9(2)
22 authorities from national and international 22 of the Arbitration Agreement provides exphetisat:
23 jurisdictions. 23 "This Tribunal shall comprehensively stéte
24 Moreover, the Government's mandatorggatclaims 24 reasons upon which the award is based."
25 purport to be applicable in every adjudiGatientext, 25 When the Government and the SPLM/A intelrtd
Page 213 Page 215
17119 1 not just international arbitration. Irzstehe 17:22 1 require a reasoned decision, they knefeqér well
2 Government claims that its mandatory critara 2 how to do it.
3 universally applicable in all adjudicativets®ss. 3 By contrast, nothing in the parties’ agreets
4 Again, that is a strikingly, a breathtakinglydacious 4 relating to the ABC required the experts vjte
5 claim that would demand serious and sustanatysis 5 reasons; nothing required that, "The expeetsision
6 and authority to support it. 6 shall be reasoned", or that, “The ABC replaalls
7 When we examine each one of the Goverrisnent 7 contain a statement of reasons", or anythiiigeo
8 purported mandatory criteria, though, we g6l that 8 sort.
9 the Government fails utterly to establish ¢hos 9 Instead the parties' only requirement wéthard to
10 universal rules. It offers instead nothingrenthan 10 the form and content of the experts' decigias
11 shockingly casual and unsupported generialisaand 11 contained in Article 1.2 of the Terms of Refee.
12 rhetoric which plainly do not and cannot supthose 12 Article 1.2 provided that:
13 claims. 13 "The ABC shall demarcate the area sgetdbove on
14 The Government's first mandatory lawnala that: 14 map ..."
15 "The experts failed to provide reasonqmbée of 15 Although addressing precisely what thgeets' work
16 forming the basis of a valid decision.” 16 product should contain -- that is, demarcatio
17 According to the Government: 17 a map -- the parties did not require a steterof
18 "There are crucial gaps in the argumiemtaif the 18 reasons.
19 experts, both in their rejection of the GaSecand in 19 That was precisely consistent with theeets'
20 the adoption of the 10°10' north line." 20 mandate "to define (i.e. delimit) and demi&rtlae area
21 The Government's complaints about theasgrly 21 of the nine Ngok Dinka chiefdoms transfet@#ordofan
22 inadequate reasoning of the experts' repart a 22 in 1905". Delimiting and demarcating the Abfrea did
23 baseless. Those complaints ignore the abs#rny 23 not require any statement of reasons, byt onl
24 requirement in either the parties' agreemamgeneral 24 a cartographic delimitation of latitude aodditudinal
25 principles of law for a reasoned decisiothgse 25 coordinates. That is again exactly consistéth what
Page 214 Page 216
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1723 1 was required by Article 1.2 of the TerrhReference. 17:26 1 because they wanted to convince the patiahy they
2 It is also consistent with the fact théiles this 2 should comply with the report, why they shogid
3 Tribunal has been granted the same mandé#te as 3 forward with the demarcation, they took tmeetiand
4 experts in Article 2(c) of the Arbitration Aggment, 4 effort and to explain so that the parties Wa@d along
5 the requirement for the Tribunal to produceasoned 5 with it.
6 award needed to be expressed in an additokl 6 That exceptional exercise of their disoretioes
7 separate provision, as we have seen; Art{@ed the 7 not mean that the parties imposed a mandatory
8 Arbitration Agreement. Had the mandate ofekgerts 8 requirement on them to provide reasoningénstinse
9 or this Tribunal implied a statement of reasdhere 9 that the Government insists. On the contitagain
10 would have been no reason for Article 9(2). 10 confirms the experts' exceptional diligence devotion
11 Likewise the parties' agreement thaettperts 11 to trying to have this dispute resolved carne for
12 would produce a report does not require phjirthat 12 all.
13 the report would contain a reasoned decisrather, 13 Simply put, there is no way to derivenfrthe
14 consistent with the experts' mandate analarfi.2 of 14 parties' agreement a requirement for a regson
15 the Terms of Reference, which specificallgradsed the 15 decision, and that is why the Governmenigaag and
16 issue, the report needed only to contairetiperts’ 16 characterised this as a mandatory critedarelied on
17 resolution of the issue submitted to thermde 17 general principles, peremptory principlesndaaory
18 delimitation and demarcation of the Abyei & a map 18 principles of law. That is why it has turriedhe ICJ
19 or in words. 19 statute, Article 56(1), the ICSID Convention,
20 To be sure, the experts had the prockedura 20 Article 48(3), the ILC model rule on arbitmbcedure,
21 discretion to use their report to explainréesoning 21 Article 29, and sundry arbitration rules.
22 that led to their definition and delimitation 22 The sources that the Government citesigtn, do
23 Nonetheless, nothing in the parties' agretsmen 23 not begin to establish the existence of aéps
24 mandatorily required them to provide such 24 preemptory principle". In fact, the sourtiest the
25 an explanation, with the parties instead oedpiring 25 Government cites are narrow and unrepresastat
Page 217 Page 219
1724 1 demarcation on a map. 17:27 1 limited almost entirely to particular tgpaf
2 It's relevant in that context to consitier 2 international arbitration which the Governn®nbunsel
3 timetable that was contemplated for the esperdrk. 3 are more comfortable with.
4 That was contained in the Programme of WotkénTerms 4 The Government's sources do not address th
5 of Reference. The experts were to begin thaindate 5 overwhelming majority of adjudications whidafisa in
6 on April 1st and were to present their firggart to 6 national courts, in administrative tribunéfsexpert
7 the presidency on May 29th, eight weeks later. 7 determinations or in arbitration regimes ritgccby
8 The time contemplated for the experthién t 8 the Government.
9 Programme of Work to "prepare the final repes 9 The Government's handful of citationsams
10 May 20th-26th, a total of five working dayEven 10 arbitration regimes does not remotely sustsin
11 recognising the remarkable, the extraordieapertise 11 sweeping claims to a universal peremptorynndn
12 and diligence of the five ABC experts, thasvhardly 12 fact, when the relevant legal authoritiescaresidered
13 a timeframe consistent with the preparation o 13 with any seriousness they flatly contradiet t
14 a reasoned report. To the contrary, it waseframe 14 Government's claims, even in the arbitratiamtext.
15 that reflected an opportunity for carefuiiliedation 15 While some legal systems require reasartttal
16 about demarcating a boundary and then deigrtiat 16 awards, subject to contrary agreement bpahiges,
17 boundary. 17 many other very sophisticated legal systemnsodl
18 Think about the amount of time that yauébeen 18 impose any such requirement. Moreover, tegsi
19 given to prepare your award. Imagine thatwere to 19 systems refuse to permit the annulment dety
20 do it in five days; would that be consistsith 20 recognition of unreasoned awards, precisatalse the
21 producing a reasoned award? No, it wouldgot 21 requirement for reasons is not considerediatary.
22 The experts were given time to demargdteundary 22 Finally, when one ventures outside thegBument's
23 because that was what their mandate wa$p moite 23 chosen category of arbitral awards in thestwment and
24 a lengthy report. But they had the discretindo 24 some commercial contexts, it is absurd tiocthat
25 that and because they took their job sosglsip 25 there's some general, peremptory, univeunal r
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17129 1 requiring all adjudicative decisions tarbasoned. 1731 1 common law countries, which are completeiyeasoned,
2 The authorities demonstrating these ceiahs are 2 Nor has the Government provided a single aityho
3 discussed in our reply memorial. In summéigre's no 3 addressing expert determinations, which oofse
4 requirement for a reasoned award, mandatory or 4 more analogous to this case.
5 otherwise, in the New York or Inter-American 5 Moreover, nothing that the Governmentdigesl,
6 Conventions. National law on the subjeciveide. 6 aside from its rhetoric, applies to a boundary
7 Although a number of states require reasonedds, 7 commission with an investigative mandate fiie of
8 virtually none do so mandatorily. 8 the ABC.
9 Moreover, as you can see from the cusiate, 9 It's the Government's burden to sustain th
10 a number of important jurisdictions do najuiee 10 existence of its universal peremptory nofs.the
11 reasoned arbitral awards. The commentateto 11 Government's burden to prove that, and ineaslone
12 UNCITRAL Law records/describes that practice. 12 so. It has instead made fun, made light@fiumber
13 It's also useful to consider -- becahse t 13 of authorities that we have cited when its$urden
14 Government hasn't -- African states, inclgddudan, 14 to in fact prove the existence of a rule tiaild
15 which has some relevance to this case. dirlga 15 result in setting aside the ABC experts' repo
16 commentator concludes there: 16 Putting all that aside, even if one werassume,
17 "The Arbitral Tribunal is not requiredpmovide 17 contrary to fact, that there was some ruheesehere
18 reasons for its award unless the Arbitrafigreement 18 that required the experts to have delivenezhsoned
19 provides otherwise." 19 decision, any such requirement would have begated
20 That is not an unusual rule; it's theesante in 20 only in the most exceptional cases. It obisiypwould
21 the United States; it's the same rule, asuim 21 not be grounds for challenging the substaftee
22 Professor Pellet can tell us, in Franceterimational 22 experts' analysis. Indeed, even if suclyairement
23 cases. Needless to say, this national diyers 23 could be demonstrated, there would be ne ffasi
24 contradicts the Government's claim that tlreseme 24 concluding that it was grounds at all foraldating
25 general peremptory principle that requiréawahrds to 25 the experts' report.
Page 221 Page 223
17:30 1 be reasoned. 17:33 1 The Government pretends not to disputeh of this.
2 Moreover, in many jurisdictions which requawards 2 It acknowledges that:
3 to be reasoned, violation of that requirenient 3 "The only question to be answered at thegnt
4 emphatically not a basis for annulment or 4 stage is not whether the experts have givanicoing
5 non-recognition. That's explained by the cemtary 5 reasons, but whether they have given any neasight
6 from the Austrian Yearbook on the currenteslid 6 or wrong, in support of their decision."
7 In other jurisdictions the failure to pide 7 Despite this, the Government argues elesat:
8 reasons is not grounds for denying recognttion 8 "What is lacking in the report is not nienbf
9 a foreign award. Indeed, that's the overwhem 9 pages but number of reasons on crucial arididec
10 treatment of unreasoned foreign awards uheer 10 points."
11 New York and Inter-American Conventions. Sée 11 Likewise the Government says that theze a
12 authorities are impossible to reconcile viliiga 12 supposedly crucial gaps in the argumentatidhe
13 Government's claimed peremptory general iplimceven 13 experts.
14 when you only look at arbitral awards. 14 First, the Government misconceives tardsird for
15 Moreover, the Government's claim is oet that 15 reasoned awards, even in those relativelgtesblegal
16 there is a peremptory rule requiring all mabiawards 16 systems and contexts where reasoning wouledagred.
17 to be reasoned, but that the rule requites al 17 The Government would require the decisionenéi
18 adjudicative decisions to be reasoned. TheBment 18 produce reasons, even a substantial numibeasdns,
19 of course provides no authority to sustad. thit 19 addressing every decisive or crucial poitthé
20 cites no general principle of law from Cheng 20 decision.
21 somewhere else that might stand for thatipiie, 21 That standard is not the law. It's éelganot
22 because nobody would ever say it. 22 the universal peremptory norm. It is nothimgre than
23 The Government has not, despite the ity to 23 an invitation by the Government to disseet th
24 do so, responded to our counter-examplesgitye 24 decision's reasoning in the hope of findoge
25 obvious counter-examples of civil jury vetdim most 25 allegedly crucial or decisive sub-point ia tnalysis
Page 222 Page 224
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17:34 1 where the reasoning was unclear or misskigt is not 17:36 1 reasons, or as coming anywhere closeststéimdard of
2 the purpose of a requirement for a reasoneddawhich 2 an unreasoned award.
3 serves instead only to ensure that the decisiaker 3 In any case, the ABC report also fullysitd
4 considered the parties' arguments and theresid 4 even the Government's untenable standardriEasoned
5 The proper standard for a reasoned awettse 5 award. It's clear that when you work throtighreport
6 few cases where the requirement exists -cises in 6 in a way which the Government stubbornly refus,
7 the overall spectrum of adjudicative decisions 7 that the experts diligently considered allpheties'
8 universally -- is described in the commentary 8 submissions. These were summarised in itstrapd in
9 Article 30(c) of the Draft ILC Convention orbiral 9 appendix 3, as well as in the nine proposition
10 procedure. 10 discussed in the report.
11 There is some profound irony here ttaanl 11 It's also clear that the experts consitiéne oral
12 explaining the content of the Governmentsgald 12 evidence with care, referring to that inryeort, and
13 substantive mandatory peremptory rule. Yeardh 13 in appendix 4, as well as in the propositioAsd the
14 nothing yesterday about the content of thiat ;you 14 experts carefully addressed the documentadigrce and
15 heard rhetoric. But | will try and explaimat, if 15 maps, again referred to throughout the repiit
16 such a peremptory rule existed, it might say: 16 detailed citations and described in appesdicand 6.
17 "An award will be null if it is totallyakcking in 17 The experts plainly devoted thorough attentboall
18 reasons, both as to fact and as to law. Kauume 18 the evidence that they had gathered, thaidhees
19 authorities are in accord. This view haszdopted 19 presented, and their report reached caxfnkidered
20 in the present draft [referring to the ILCn@ention]." 20 conclusions on the weight and meaning ofetiatence.
21 This is repeated elsewhere in the comangnivhich 21 It's also clear that the experts appredtche
22 states that only an award without reasonpés to 22 issues logically and with great expertisgerkif one
23 challenge. 23 were to disagree with aspects of the refiiart,
24 A leading author on international comriagrc 24 impossible not to acknowledge that it represe
25 arbitration adopts the same view, concluttiad 25 a serious and scholarly effort to delimit Aimyei
Page 225 Page 227
1735 1 "... only total lack of reasons shdakt to 17:38 1 Area.
2 setting aside." 2 In particular, as required by Article 6flthe
3 The same analysis is followed by Carlgtahe 3 Protocol, the report carefully addressed thestion of
4 state-to-state context. He flatly rejectsrtbgon 4 defining the Abyei Area. And consistent wthieir
5 that a reasoned award must address all topgteps 5 interpretation of Article 1.1.2 of the Abyeidtocol,
6 in a decision-maker's analysis. You canlsegtiote 6 the experts analysed the facts to determirtégir
7 on the slide, but he says: 7 words, "as accurately as possible" the ardlaeafine
8 "The claim that on certain aspects ofai@ion 8 Ngok Dinka chiefdoms as it was in 1905. Twas more
9 reasons were lacking cannot reasonably bedayad to 9 than enough to satisfy the Government's dertiatdhe
10 result in the nullity of the entire decision. 10 experts provide a reasoned decision onudialr
11 Other authorities, which you can seehercurrent 11 points.
12 slide, are to the same effect. 12 The Government may disagree with the gxpe
13 These standards leave no room for theef@awent's 13 conclusions and argumentation, but the imedita
14 complaint that the ABC report had gaps in its 14 reality is that the ABC report set forth a@ag to
15 argumentation. Even if the experts' repad h 15 support the experts' definition and delinotabf the
16 contained gaps, obvious errors or non segyitu 16 Abyei Area. Defining the Abyei Area was theerts'
17 remained a reasoned decision. As | disclesndidr, 17 mandate, and they provided reasoning explnimow they
18 the 45-page report contained a detailed sisady nine 18 did so.
19 propositions, and a thorough explicatiorheféxperts' 19 The Government nonetheless pretendetiifd "two
20 reasoning and conclusions. Indeed, as Isalisb 20 illustrations" of the experts' supposed failio
21 previously, the experts' report compared,wezgy 21 provide reasons. And we heard various iteraiof
22 favourably to many national court judgments, 22 this, at least so far as | could follow, geday.
23 international arbitral awards, and rulingsothyer 23 The first: the rejection of the Bahr ehl as the
24 decision-makers. It is, quite frankly, impibte to 24 northern boundary of the Abyei Area in propms 7.
25 consider the report as exhibiting a tote laic 25 Second: the selection of 10°10' north astiuthern
Page 226 Page 228
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17:39 1 boundary of the shared secondary riglets, am 1742 1 confusion, because of the misunderstarabingt what
2 proposition 8. As we've seen, that's morpligdu 2 the Bahr el Arab was, about the location chtwas
3 will, transmuted into a critique about theesébn of 3 considered by some to be the Kordofan/Bathelzal
4 10°35' north, and I'll address both of thesiatg. 4 provincial boundary, which was sometimes ifiedtas
5 On their face, these criticisms are irisigft to 5 the Bahr el Arab.
6 warrant disregarding the experts' reportwadave 6 As a consequence of that geographic cimmfuthe
7 seen, the fact that there are supposedlyatrgaps is 7 experts concluded that in practice Anglo-Egypt
8 not a basis for challenging the report. 8 administrators generally treated what was the
9 In any case, whatever standard one apies 9 Ngol/Ragaba ez Zarga as the boundary beteen t
10 Government's two illustrations do not advatsease. 10 Kordofan and Bahr el Ghazal. In the expenstls:
11 First, the Government argues that the exfeitesl to 11 "The Ragaba ez Zarga/Ngol rather thamitiee
12 explain their rejection of proposition 7. caeding to 12 Kiir, which is now known as the Bahr el Aralas
13 the Government, the experts wrongly conclubet 13 treated as the province boundary [treatddeas
14 references to the Bahr el Arab prior to 18108uld be 14 province boundary'] in practice by some ef th
15 understood as references to the Ngol/RagaBarga and 15 Condominium officials."”
16 that: 16 We'll go into this issue, which | apokgfor,
17 "... if the Ragaba ez Zarga was the sonth 17 it's admittedly confusing, it reflects theogeaphic
18 boundary of the province of Kordofan in 190fen the 18 confusion at the time, but it's quite cleawhhe
19 transferred area must have been south of the 19 experts addressed this issue in their report.
20 Ragaba ez Zarga." 20 The Government contends that having sqafip
21 The Government concludes: 21 decided that the Bahr el Ghazal/Kordofan Haanwas
22 "Yet the experts provide no reason wretéw then 22 really the Ngol/Ragaba ez Zarga, the exleets
23 abandoning the Ngol/Ragaba ez Zarga in fasbarine 23 wrongly ignored that boundary in defining &isyei
24 much further to the north." 24 Area.
25 Essentially the Government says: the iexpe 25 Even if that were correct, it would netdlack of
Page 229 Page 231
17141 1 concluded that the Kiir/Bahr el Arab was mreally the 1743 1 reasoning. The fact that the experts glyognored
2 Bahr el Arab and instead it was the 2 the provincial boundary would not be an abseric
3 Ngol/Ragaba ez Zarga, and since the expeantduaed 3 reasoning but an error of substance, whidots
4 that that is what was really the Bahr el Ataby 4 grounds for invalidating the ABC report.
5 should have treated that as the boundarysiand they 5 In any case, the Government's criticisnthis
6 didn't do that, they were both wrong and tlaélgd to 6 point of the experts' reasoning is wrong sutistely
7 explain their reasoning. 7 and it's wrong because the experts also exqulajuite
8 (a) The experts weren't wrong, we will &@Baorrow; 8 clearly what it is their analysis was.
9 and (b) they explained their reasoning pdgfect 9 First, the experts did not accept the Gawvent's
10 clearly, frankly much more clearly than thev&€nment 10 argument that the Abyei Area must be defaeednly
11 has explained its objections. 11 that area south of the Kordofan/Bahr el GHaaandary.
12 The Government's objection is again mgtimore 12 Instead, as we have seen, as I've discussetha
13 than a disagreement with the experts' sulbgtan 13 length, the experts stated at the outséisif teport
14 interpretation of the definition of the Abysiea. The 14 that they defined the Abyei Area as "the afahe
15 experts' report noted correctly that thers wa 15 nine Ngok Dinka chiefdoms as it was in 1905".
16 substantial geographic confusion about testity and 16 This was the same interpretation of tbgeAArea,
17 location of the river called the Bahr el Agtlihe 17 definition of the Abyei Area, that the exgdrad
18 time of the 1905 transfer of the Ngok Dinka. 18 consistently used throughout the ABC procegsdi We
19 | would note that this is an issue thatexperts 19 can see it on the current slide again. Asevgming
20 identified, a historical point that they itdéad on 20 to see tomorrow, it was exactly the righirdgbn.
21 their own, without the assistance of theigartit 21 Applying this definition, the location thfe
22 was an important historical conclusion, noeepted by 22 putative Kordofan/Bahr el Ghazal boundary inr@devant
23 both parties, and it was to the credit ofekgerts 23 to defining the Abyei Area. The decisiveissvhich
24 that they identified it. 24 the experts referred to as what they wenegdeias the
25 The report also noted that there wastoer 25 extent of the territory of the nine Ngok Danthiefdoms
Page 230 Page 232
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17:45 1 as they stood in 1905, not the locatictihefputative 17:48 1 significant territory north of both the
2 provincial boundary, whether it was the Kiire Ngol, 2 Kiir/Bahr el Arab and the Ngol/Ragaba ez Zarga
3 the Lol, the Nyamora or some other river. tWas 3 That conclusion was in no way in tensidgiithe
4 simply irrelevant to the question of the tery of 4 experts' conclusions regarding the treatmieifiteo
5 the nine Ngok Dinka chiefdoms. 5 Ngol/Ragaba ez Zarga as the boundary betwesdokan
6 As the experts' definition made cleasjritply did 6 and Bahr el Ghazal by some Condominium officid\s
7 not matter to the definition of the Abyei Anghether 7 the experts correctly explained, that is bsedhe
8 the provincial boundary was one river or aaenthAs we 8 provincial boundary was not decisive for teérdtion
9 will see tomorrow, the experts' decisionaitalysis, 9 of the territory of the nine Ngok Dinka chiefds as
10 was exactly right, and that provides a cotepaswer 10 they stood in 1905.
11 to why the experts very properly ignored the 11 The Government may disagree with the espgew
12 Ngol/Ragaba ez Zarga in defining the AbyedaAr 12 that there was a tribal transfer in 1905 that was
13 Second, and independently -- this istarot 13 what the experts found as a matter of hisibfact.
14 separate reason -- the ABC report also reliethe 14 The Government's substantive disagreemehtthat
15 geographical confusion at the time, and itiqadar 15 factual evidentiary finding is not the bésis
16 confusion as to the location of the provihb@undary 16 an excess of mandate claim.
17 between Kordofan and Bahr el Ghazal. Asseguence, 17 Although the foregoing historical and giephical
18 the experts concluded -- and this is a vaportant 18 issues were factually complex -- they aggstl
19 sentence: 19 confused as | go through it; I'm sure thatehdless
20 "The Ngok people were regarded [by theddminium 20 references to tribal territories and trarssfer
21 officials] as part of Bahr el Ghazal provincil 21 confusing -- that's why historical expertsevgicked
22 their transfer in 1905." 22 to decide this.
23 It's important to look at that sentenoe eead it. 23 Despite that complexity, when you reazhiefully,
24 The Government doesn't. But the expertsladed that 24 the ABC report dealt coherently and logicallth those
25 the Ngok people -- it doesn't talk aboubagferred 25 issues. The experts not only set forth thegisoning,
Page 233 Page 235
17:46 1 area, but the Ngok people -- were regaadquhrt of 17149 1 but they set it forth in clear and conipglterms.
2 Bahr el Ghazal province until their transféhe 2 The suggestion that the experts' analysisigfint
3 reference is to a tribal, not a territoriahisfer in 3 was unreasoned is simply and completely wrong.
4 1905. 4 The Government also attacks the expedsaning
5 Based on this conclusion, the expertstejethe 5 with regard to proposition 8, arguing that:
6 Government's argument that: 6 "There is simply no justification for latile
7 "The only territory transferred to the 7 10°10' north in the experts' report.”
8 administration of Kordofan province in 1905svthis 8 According to the Government there is nsingle
9 territory lying immediately to the south oéth 9 reference to latitude 10°10' in the repoitdhe
10 Bahr el Arab, occupied by both Ngok and Thiicka." 10 relevant appendices. You can see the oitthet
11 That was a proposition that was put éoetkperts; 11 Government's submissions on the slide.
12 they rejected it for the reasons that | Fex@ained 12 That criticism is again wrong. At bessi
13 and that they explained. Instead the expertsluded 13 an unfounded disagreement with the substirtbe
14 that the Ngok had been treated by the Cordomi 14 report. When you actually consider the rejitis
15 administrators as part of Bahr el Ghazal lettlbeen 15 impossible to fault the experts' conclusions.
16 transferred to Kordofan as a tribal peopl&965. 16 The experts' discussion of propositidoll®wed
17 Put simply, the experts concluded that th 17 from their treatment of proposition 7, whigé just
18 Condominium officials had transferred all Ngok and 18 discussed. In proposition 8 the expertsesddd the
19 their territory to the administration of Koféeln in 19 extent of the territory used by the nine NDakka
20 1905. This again led the experts to thelosian that 20 chiefdoms in 1905. In answering this questi®
21 the Abyei Area was defined as the area offitie 21 experts forthrightly acknowledged the evidemt
22 Ngok Dinka chiefdoms as it was in 1905. 22 obstacles they faced. They wrote:
23 Based on this analysis, the experts pheteeded 23 "We do not have a detailed and systematic
24 to delimit the area of the nine Ngok Dink&fdioms 24 description of Ngok settlement and land @tems
25 which were transferred to Kordofan in 190&tiude 25 throughout the Condominium period."
Page 234 Page 236
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1750 1 And: 1753 1 The Government's argument simply igadhis
2 "There is as yet no clear independenteswie 2 analysis by the experts. Even a minimallgftdr
3 establishing the northernmost boundary ofitea 3 reading of the report shows that the expegttamed,
4 either settled or seasonally used by the Ngok. 4 by careful reference to the evidence, precisély they
5 In the face of those obstacles the expéderved 5 adopted the 10°10' north line: because thdeace
6 at page 43 -- and this is important reasoning: 6 showed that Ngok villages were located widletpughout
7 "There is general agreement from othercemu... 7 the Babhr river basin, extending up to the lsenrt
8 that the band of goz intervening between thmiH 8 boundary of the goz at 10°10' north, afterchtiiegan
9 Messiriya permanent territory and the Ngokzarent 9 unoccupied area, to the north of 10°10' nofthat
10 settlements is settled by nobody, thatanigrea to 10 satisfies any conceivable requirement fasors.
11 be traversed rather than occupied, andhbes is 11 When the Government claims thereforettiae is
12 regular seasonal use of the goz by both pedpl 12 not a single reference to latitude 10°10thior the
13 The experts also observed at page 44rthafoz 13 report or in the relevant appendices, aricttiese is
14 lay between latitudes 10°10" north and 1048Bh. In 14 no evidence supporting the 10°10" paratiel, i
15 the experts' words: 15 statements are demonstrably wrong. Thotenstats
16 "The goz belt is roughly contained wittlinse 16 ignore the fact that the ABC report expressjyates
17 limits." 17 latitude 10°10' north with the southern bamdf what
18 The Government has not challenged thaatadl 18 it calls the goz. That is a complete ansaéne
19 conclusions in any of its various submissions 19 Government's claim.
20 The Government claims nonetheless thahere in 20 Perhaps recognising this, the Governsegjpinder
21 the report is there the least explanationtof the 21 claimed for the first time -- and we heaiid th
22 experts fixed the limit of Ngok Dinka dominaights at 22 yesterday -- that the 10°35' latitude, adithié of
23 this place, that is 10°10' north latitudénisTis at 23 Messiriya rights, finds absolutely no jusgfion in
24 transcript page 151, line 9 from yesterday. 24 the report. Having failed to demonstraté there was
25 That is simply wrong. As we've seen,gkgerts' 25 inadequate reasoning for latitude 10°10y then
Page 237 Page 239
17552 1 report discussed the extent of Ngok Diekatory in 1754 1 their attention to latitude 10°35'".
2 1905 in detail. That's at pages 18 to 20ntb 44 2 That claim is again, with respect, con®plet
3 of their report. After these five pages aitdiical 3 nonsense. As the experts clearly explaity, tbgarded
4 analysis, the experts concluded that theyfdaat: 4 latitude 10°10' as the northern limit of thez gand
5 "... sufficient evidence, therefore, tagmt Ngok 5 they accepted that Messiriya territory begamédiately
6 claims to permanent land rights southwardw fiaitude 6 to the north.
7 10°10' north." 7 Again, even if someone disagreed witheHastual
8 That's at page 44. That statement plaxfyesses 8 findings, it is literally nonsense to complas the
9 the rationale, the reasoning for the experts' 9 Government does now, that the report providdequate
10 determination. The Government may disagsexfactual 10 reasoning about these issues.
11 matter, but that is reasoning, that is aregwgtion of 11 The Government claimed yesterday inrig$ o
12 the rationale. 12 submissions that the experts' only explandtiotheir
13 Moreover, when you look at the repor)sb 13 use of 10°35' north was that the SPLM/A haicchaimed
14 carefully explained the evidence on whick teasoning 14 anything more. That's at transcript page {l4d 8.
15 was based, just as you would expect fronmdisished 15 That's false. As we have seen, the expeetsfecally
16 scientists. The experts explained: 16 concluded that 10°35' north was the nortkeatant of
17 "There is general agreement from otherces that 17 the goz. They were scientists, and theyladed that
18 the band of goz intervening between the Heenmanent 18 based on their assessment of the histomchal a
19 territory and the Ngok permanent settlemeatlhand of 19 environmental facts. Again, it is impossitdeead
20 territory settled by no one." 20 the experts' discussion of that issue anchraay
21 In the same discussion the experts glsait! that 21 other conclusion.
22 the goz lay generally between 10°10' north 0735 22 The experts' report then went on andpedehe
23 north. In the experts' words: 23 existence of both Ngok and Messiriya secondghts to
24 "The goz belt is roughly contained witthiese 24 area between the two sides of the goz, 10tkth and
25 limits." 25 10°35' north. It also explained why the elagar of
Page 238 Page 240
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17:56 1 the goz, not occupied by either tribe, enad 1759 1 mentioned in the Government's ex aeqborat decision.
2 an appropriate boundary strip. 2 And when the experts' treatment of the issu#tose
3 Having reached that conclusion, the esplen 3 parts of its report is considered with evenimal
4 reasoned that, given the parties' equal secpmights 4 care, it is clear that the experts did nopado
5 to the goz, and applying applicable legal @ples, it 5 an ex aequo et bono decision, either genevailyith
6 was appropriate to divide that area equaltwéen the 6 regard to the goz specifically.
7 parties with the boundary drawn at 10°22'3#¥tn 7 In proposition 8, as we've seen, the égper
8 One may not agree as a factual mattethbaioz 8 concluded that the area of the goz betweéndas
9 is actually uninhabited. One may not agreétie goz 9 10°10' north and 10°35' north was used orasos@l
10 starts or ends at latitudes 10°10' nortH0884' north 10 basis by both the Ngok and the Messiriya With
11 throughout the entire Abyei Area. Indeedj il see 11 peoples possessing what the experts cakedridary
12 in two days that the SPLM/A does not agreizedn with 12 rights". In the words of the ABC report:
13 that factual definition of the goz. Butst i 13 "In the goz the two communities exercisgdal
14 impossible to assert that the ABC report satsnake 14 secondary rights to use of the land on eosehs
15 any reference to latitude 10°10' north 0i350horth; 15 basis."
16 it indisputably does. 16 The Government does not challenge thedhc
17 Equally, it's impossible to assert thatéxperts' 17 accuracy of these statements.
18 statement that they were dividing the goatied 18 In proposition 9 at page 44 the expdrseoved
19 between 10°10" north and 10°35' north equmtyeen 19 that:
20 the parties does not provide a reasoned rexipte for 20 "The area between 10°10' north and 1088
21 why latitude 10°22'30" is the northern bouwds# the 21 represents the area of secondary rightsdbateeen
22 Abyei Area. 22 the Ngok and Messiriya."
23 I'm going to move on to the Governmangst 23 The experts then reasoned that:
24 complaint, trying to keep within our time ltsx The 24 "Based on the legal principle of the &hie
25 Government also complains that the expendared 25 division of shared secondary rights, thehraurt
Page 241 Page 243
17:57 1 a decision ex aequo et bono, or alterslgtiv 18:00 1 boundary of the Abyei Area should fallhiitthe zone
2 an equitable decision, and my previous disondsads 2 between 10°10' north and 10°35' north."
3 nicely into that. This complaint rests on A&&C 3 The report then went on, given the parégseal
4 report's statement that: 4 secondary rights of seasonal usage in thetgoz,
5 "The two parties lay equal claim to thared 5 "... place the boundary at 10°22'30" st dsect
6 areas, and accordingly it is reasonable aniiedxde to 6 equally the band between 10°10' north and51088h."
7 divide the goz between them." 7 The experts summarised this as followsage 21:
8 The Government asserts that this findintated 8 "The border zone between the Ngok and/isseriya
9 mandatory criteria that supposedly forbid 9 falls in the middle of the goz roughly betwéstitudes
10 ex aequo et bono decisions absent expressron 10 10°10' and 10°35' north."
11 The Government's argument is again foivel The 11 The experts then addressed the subjéamaf
12 experts manifestly did not render an ex aeqlomno 12 rights in appendix 2. That appendix distisged
13 decision; and in any case, even if they tiegte was 13 between land rights and land ownership, dendtified
14 no prohibition against the experts doing.that 14 three categories of land rights: (1) domirmatupation
15 Preliminarily, the Government does nbtaurse, 15 leading to exclusive rights; (2) dominantugeation
16 suggest that the entire ABC report was 16 leading to common exclusive primary or seeondghts;
17 an ex aequo et bono decision. It insteasl e the 17 and (3) shared secondary rights in boundagsasuch
18 division of the goz at the northern boundzrhe 18 as the goz.
19 Abyei Area 50/50 between the parties wasralypu 19 Based on that assessment of the legaieeg
20 equitable division constituting an ex aequicomo 20 applicable in 1905 Sudan, appendix 2 conditiat:
21 decision. That is fundamentally wrong, aod gnly 21 "The implication of all of this is théet
22 have to read the report to see it. 22 principles of equity, substantive justice &aithess
23 The basis for the experts' division ef oz is 23 shall guide the drawing of the lines withie t
24 set forth in discussions under propositioas®9, and 24 territory of the share secondary rights."
25 in appendix 2, an appendix which remarkatzagmnit 25 The experts cited a number of legal aittes
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18:01 1 establishing the existence of these lpgatiples to 18:04 1 arbitration practitioners on both sidetheftable can
2 which they referred. 2 show some humility. Professor Gutto undestiican
3 The experts division of the goz betweenghrties 3 land rights law, he explained what he underbtbto
4 in this manner was plainly not a decision 4 be, and the experts applied that. That is not
5 ex aequo et bono. Let's look at why. 5 an ex aequo et bono ex aequo et bono decesien, if
6 First, the experts delimited a particuigion 6 in some European jurisdictions there are wdiffe
7 between 10°10' north and 10°35' north as tohwh 7 rules. Itis a decision applying law that eafs our
8 a particular category of legal rights, shasecbndary 8 respect, and not our contempt.
9 rights as opposed to primary or exclusivetsgivere 9 Moving on, even if we put aside the fhetttthe
10 enjoyed in what the experts concluded waslegeasure 10 experts specifically cited and applied ardefilegal
11 by the Ngok and the Messiriya. 11 principle to a particular set of facts, itudbbe
12 The experts made their decision with mega the 12 impossible to regard the ABC report as making
13 goz only after they had determined that thek\and 13 an ex aequo et bono decision. Rather, éiba i
14 Messiriya possessed equal secondary riglssasonal 14 experts had just relied on general principfesquity
15 usage in that area, leading the expertsdptadline 15 alone, without reference to Professor Gutessarch,
16 that bisected equally the goz. 16 that would not convert their decision into
17 In these circumstances, where two pagtigsy 17 an ex aequo et bono decision.
18 equal rights to the same territory, it is aakecision 18 A substantial body of authorities fromioas
19 ex aequo et bono to divide the territory dgumetween 19 international sources is described in oulyrep
20 them; rather, that is simply a decision maméhe 20 memorial; | don't have time to discuss it euaah't.
21 basis of the two parties' respective andlequa 21 Finally, although the point is acadertiie, experts
22 historical use and rights to the same teyrito 22 would not have exceeded their mandate ewbeyfhad
23 Moreover, the ABC report relied expressiylegal 23 rendered a purely ex aequo et bono decision.
24 principles of land law mandating this equeisibn. 24 As we have seen, the Government cond¢bdess
25 The principle was "the legal principle of gguitable 25 nothing that forbids in the parties' agreetsien
Page 245 Page 247
18.03 1 division of shared secondary rights". wshave seen, | 18:06 1 an ex aequo et bono decision. Insteapatizs
2 that was the principle which the experts leddrred to 2 contemplated that the experts would base deeision
3 in appendix 2 and supported by citations galle 3 on research and scientific analysis, withaytrgy
4 authority. 4 whether that need be to be applied to law, to
5 The correctness of the experts' understgrad the 5 ex aequo et bono decisions or to somethirgg dibat
6 law of Sudan in 1905 and how that law mighteheen 6 was not an oversight.
7 applied in Kordofan and Bahr el Ghazal idévant for 7 In the proceedings before this Tribunelghrties
8 these purposes. What is important is thaéxperts 8 did prohibit an ex aequo et bono decisioneyTdid it
9 resolved the question of the parties' righthé goz 9 by adopting the PCA Rules, Article 33(2) ofiethsays
10 by reference to specific legal principles. 10 in terms what the status of an ex aequorat Hecision
11 Even if the experts erred in their unidemding of 11 was. That did not exist in the ABC agreement
12 these principles, they plainly did not reraeiecision 12 Indeed, Professor Pellet said yesteiday,
13 ex aequo et bono. Rather, they applied thiegttook 13 specifically addressing the question of
14 to be and concluded after analysis was thérla 14 an ex aequo et bono ex aequo et bono decision
15 carefully defined circumstances of sharedeanal 15 “Indeed, Mr President, nothing forbids.th
16 secondary rights in a specifically delimiteditory. 16 The cite to the transcript should behandlide.
17 That is in no way a decision ex aequmab; it 17 Despite this, the Government attemptotstruct
18 was a wise resolution of a problem based careful 18 a mandatory rule that disputes can "onlyeles! on
19 appreciation of those facts that could berained 19 an ex aequo et bono basis with the expressobof
20 and analysis of that law which could be itiet 20 the parties to the dispute.
21 Indeed, it was analysis of the law by onéfata's 21 All of the authorities cited by the gaweent on
22 leading land rights authorities, who said e 22 this issue are consensual instruments;htte
23 concluded the law was, and then the expeetsapplied 23 parties must accept the ICJ's jurisdictioagyee to
24 that legal principle. 24 the ICC Rules or similar sorts of instrumersch of
25 Again, this is a circumstance in whideinational 25 those rules contains a specific requirememuiring
Page 246 Page 248
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18:07 1 the parties' consent in individual cases t 18:10 1 provisions and | think make quite cleait there is no

2 ex aequo et bono decisions. 2 universal peremptory rule against ex aeqimeod

3 Obviously where parties agree to thosdskof 3 decisions.

4 rules, just as they have in this arbitratibere is 4 In sum, if the experts had in fact rendere

5 a requirement for express consent to ex aegoono 5 an ex aequo et bono decision, which they digthere

6 decisions. That does not address the pattiiere 6 was nothing in the parties' agreements oigangral

7 is a mandatory peremptory rule forbidding 7 principles of law that would have forbidding i

8 ex aequo et bono decisions in the Government's 8 The Government also argues that the ABp@srt in

9 submission. 9 its reference to allegedly unspecified legadgiples
10 There, when you look at the authoritietaitied in 10 constitutes a violation of mandatory criterfidne
11 our memorial and that I'm going to very byieflude 11 Government's complaint focuses on appentiixize ABC
12 to, there is simply no such mandatory perempule. 12 report and on the principle of equitable slom of
13 The Government might want there to be, ondéroagine 13 shared secondary rights which I've alreafiyrned to.
14 it might be a good idea, but it's not whahdadory 14 The Government seems to complain thdetkgerts]
15 universally applicable law says. 15 should not have applied any law at all cerakitively
16 The United States is representative.ldtig been 16 that the [experts] should have specified notearly
17 settled under United States law and arlamgtractice 17 what law [they] applied. Both of those psiate
18 that ex aequo et bono awards are permiied.can 18 completely hopeless.

19 read the authorities on the slide. 19 First, the Government makes no efforetmncile
20 The same practice is adopted in Chinathan 20 its claim that the experts rendered theirsitat
21 obviously important jurisdiction. There ndthe 21 ex aequo et bono with its complaint thatekgerts'
22 Government doesn't seriously dispute thésleading 22 decision wrongly relied on legal principlesr does
23 commentary remarks: 23 the Government cite any legal authority thight
24 "... in accordance with the Chinese tialithat 24 establish the mandatory principles thatliéseon.
25 the Tribunal may decide the case as 25 Second, there was nothing in the padgg€ements
Page 249 Page 251
18:08 1 amiables compositeurs, even if the pahige® not 18:11 1 that forbade the experts from consideieggl

2 authorised it to act so." 2 principles. Indeed the logical predicatetfar

3 Other authorities are to the same effeat.not 3 Government's ex aequo et bono argument ishbat

4 going to go thoroughly through the next sljdesg the 4 experts were required to consider legal ppiesi In

5 same is true in Argentina; you can see ihédlide. 5 any case, insofar as the experts concluded thias

6 It is confirmed in the current Internationalite to 6 relevant to consider issues of land rights stiatus

7 Arbitration in Argentina. Note on the slidat the 7 of boundaries or other legal matters, thegsirt

8 term "equidad" used in the original Argentiméaxt is 8 agreements left them entirely free to do so.

9 translated as "ex aequo et bono". | will cdraek to 9 There was nothing in the parties' agre¢srtbat
10 that. 10 required the experts to specify the sour¢befegal
11 Next, the law of El Salvador is the sarfiben the 11 principles that they applied. Certainly maagional
12 law of Panama is similar. Other Latin Amaric 12 court judgments and arbitral awards applglleg
13 legislation is to the same effect. In eadedhey 13 principles without identifying their preciseurce, and
14 use the term "equidad" referring to ex aezjumono. 14 in any event the experts did cite to authianita way
15 Other national legislation is similardanstands 15 that would make Law Review editors quite prou
16 squarely in the path of the Government'sefto 16 Finally, and in any event, the expertsrred
17 create a universal peremptory rule. 17 specifically to the nature of the principlleat they
18 Indeed, when you come to dispute resmiuggimes 18 applied, they referred to the law in "forrBeitish
19 that are more closely analogous to the ABC, 19 colonies and protectorates, including Sudan
20 ex aequo et bono decisions are even more oolpm 20 (a Condominium)" and "Sudan"” at the "timéhef
21 permitted. That includes the 1926 Generalféwcthe 21 Condominium".

22 Pacific Settlement of International Dispudes the 22 It's not surprising that the expertsctite

23 1957 European Convention for the PeaceftleBatnt of 23 meticulously to applicable law. One of thvef

24 Disputes. You can look on the current slitlesn't 24 experts, as we have seen, Professor Gutiayskmore

25 have time to go through them; they excemptréevant 25 about African land law than anybody in tliem, and he
Page 250 Page 252
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18:12 1 took care of this aspect of the appentihe 18:15 1 in their report:
2 Government's suggestion that the report waekow 2 "As neither the Ngok nor the SPLM/A havesented
3 deficient because of a reference to unspddiigal 3 claims to the east of longitude 29°32'158 it i
4 authorities is something that has no badisariaw 4 reasonable to take this line as the eastemdaoy."
5 and no basis in the experts' report. 5 Far from the experts having some secréivatmn
6 Finally, the Government argued that theCABport 6 for selecting 29°32'15" east as the eastaundzy,
7 was really secretly motivated by the five ABtperts' 7 this is precisely what the parties' respeatigens
8 unarticulated desire for allocate Sudan'sesiburces 8 provided for, and precisely what the expeaitd bad
9 to the Abyei Area. This is a hopeless sulionisthat 9 been one of their motivations.
10 I won't spend much time on. 10 In any case, both geography and evideeficthe
11 First, that claim is impossible to redtwith 11 experts with few options other than to fig gastern
12 the terms of the ABC report. As we have sten 12 boundary of the Abyei Area at 29°32'15" edstat's
13 report explained in detail exactly how thermiaries of 13 clear if one takes the time to look at a wfhe
14 the Abyei Area were chosen. 14 Abyei Area and the evidence from the ABC peatings.
15 The Government claims that "one couldritifiat the 15 When the experts concluded that the aorth
16 north-eastern turning point of the boundanytie 16 boundary of the Abyei Area was at approxigate
17 Abyei Area in the north was chosen" for theppse of 17 10°22'30", they then faced a situation incivitio
18 enveloping the oilfields. The Governmeniggestion 18 natural cut-off line, if you will, existed tweate
19 is apparently that one may infer that theeetgp 19 an eastern boundary. Indeed, we can sdealide
20 decision to select longitude 29°32'15" easha 20 that the 10°22'30" line continues uninteedgiy other
21 eastern boundary of the Abyei Area was imgnigp 21 internal boundaries all the way to the
22 motivated. 22 Kordofan/Upper Nile boundary.
23 The Government's speculation about whatould 23 What the experts then did was to drawt wba might
24 infer is not the basis for a serious legallehge to 24 call a dogleg, extending south from the resrth
25 the experts' decision. Unsupported and hygictl 25 boundary of the Abyei Area, in order to elisatihe
Page 253 Page 255
18:14 1 inference about reasons for a decisios doeremotely 18:17 1 area's eastern boundary.
2 constitute a ground for invalidating or diseting 2 The dogleg which the experts adopted weasm by
3 that decision. 3 extending the existing line -- and you cantbeeon
4 In any case, if you look carefully at thgort, or 4 the current slide -- of the Kordofan/UppereNil
5 even not too carefully, the Government's dpéion is 5 boundary, down at the bottom, at longitude3295"
6 completely wrong. In questioning the latitsd¢ected 6 east due north, to intersect with latitude22080".
7 for the Abyei Area's eastern boundary, theeguwent 7 You can see that on the current slide juteapoint
8 ignores the fact that the coordinates of Hstegn 8 where the Kordofan Upper Nile boundary makesughly
9 boundary were advanced by the SPLM/A and ppbsed by 9 60-degree turn to the north-east.
10 the Government. As the ABC report explained: 10 The resulting perpendicular line, whichuizan now
11 "The SPLM/A's sketch map of the Abyei #@aces 11 see dotted on the slide, drawn north fronmettigting
12 the northern boundary at latitude 10°35 mafriom the 12 Kordofan/Upper Nile boundary, provides a clatgly
13 current Darfur boundary in a straight linstee 13 neutral explanation for the eastern boundéatiye
14 approximately longitude 29°32'15" east." 14 Abyei Area. It's not that the experts hadessecret
15 In response the Government did not gt fany 15 desire to include oilfields or something étside the
16 alternative arguments but instead advancigdten 16 Abyei Area; it's because the existing
17 primary claim that the Abyei Area was locagetrely 17 Upper Nile/Kordofan boundary provided a petffe
18 south of the Kiir; that is, the Governmerfer#d no 18 logical way to draw the boundary.
19 evidence and made no claims regarding wheredstern 19 Moreover, the evidence in the ABC proaegsl
20 boundary of the Abyei Area should lie if therts 20 established that in 1905 the Ngok were laCat@reas
21 concluded that the northern boundary waseatrey Kiir. 21 very close to the 29°32'15" east line. Iripalar,
22 Given this, it's perfectly understandabé the 22 the evidence which we're going to look ah@mnext
23 experts would adopt the boundary line clailmethe 23 few days showed Ngok settlements at Midiatied
24 SPLM/A and not challenged by the Governmémtieed, 24 Heglig in Arabic, and Anyak, which lie justthe west
25 that is one of the justifications given bg #xperts 25 of the line fixed by the experts at the easte
Page 254 Page 256
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18:18 1 boundary. 18:21 1 I have gone too long. | haven't hatiance to
2 That evidence was set forth in the SPLHIfiNal 2 address all of the topics | would like to asidr.
3 presentation, page 35, and | think you've Isbemn it 3 | would have liked to address the importapidof
4 in the slides, and it was testified to in frohthe 4 waiver and exclusion of the Government's sghitwill
5 experts by Ring Makuac Dhel Yak and Ring Mak®aool. 5 figure out how to do that in my rebuttal. The
6 Given that evidence, it would have been wifonghe 6 Government and the Tribunal has had lengttityenr
7 experts to have excluded these Ngok settlenfient the 7 submissions on it. The Government's presentatided
8 Abyei Area by drawing the eastern boundarthemwest. 8 virtually nothing to its attempted defencéttose
9 The Government also refers in passing to 9 issues. And I'll happily stop talking todayhank
10 Dr Johnson's interview in the Sudan Tribufiee 10 you.
11 Government has not had -- whether it's thieage or 11 THE CHAIRMAN: Well, | thank you, Mr Born. | almappy
12 the recklessness -- to challenge Dr Johnsanyoof 12 that you recognise the time constraint.
13 the other experts. It has not challengeid the 13 | recall that the Tribunal has as ity/dat
14 impartiality either in the ABC proceedingsr has it 14 maintain and safeguard perfect equality antioag
15 had the courage to make an impartiality ehgk in 15 parties in every respect, including in teohs
16 this proceeding. It has instead referrediggto 16 allocation and effective use of time. lthis reason
17 doubts about his impartiality. 17 why the extra time which was used today bySRLM/A
18 | should emphasise: the experts' repothis 18 has to be decounted from the time which eas b
19 issue was unanimous. All of the expertseabte the 19 allocated for the whole of these hearings.
20 very neutral, logical explanation that exfststhe 20 Tomorrow the morning will be devoted tloe two
21 eastern boundary of the Abyei Area. 21 parties to the second round of argumentsneghrd to
22 The interview which the Government citéth regard 22 the issue of excess of mandate. The heailhigegin
23 to Dr Johnson does nothing of the sort thet t 23 as usual at 9.30. Thank you very much.
24 Government claims. The Government treassitierview 24 MR BORN: Thank you, Mr President.
25 as some sort of smoking gun admission byoBnsbon that 25 (6.24 pm)
Page 257 Page 259
18:20 1 he had some sort of partiality. Thabisipletely 18:23 1  (The hearing adjourned until 9.30 am thiefwhg day)
2 false when you read the interview. All Drdsbn says 2
3 is that where the line of the Abyei Area wesnth, 3
4 where the boundaries were drawn would haweffant on 4
5 the oil resources. 5
6 That was obvious. It is as clear as Haywhere 6
7 the experts drew the line would have an effache 7
8 allocation of the oil resources. Observirg fioint 8
9 in no way suggests partiality one way or tteo 9
10 In fact, the only time that oil resoureesre 10
11 mentioned in the presentations to the ABChvas 11
12 Ambassador Dirdeiry, who said exactly whatlBinson 12
13 said in the Government's presentation texjperts. 13
14 He said -- and you can see this on the dusliele: 14
15 "The experts' decision is very importaetause so 15
16 many rights, including oil rights and othights, will 16
17 in fact be treated according to what we aregyto 17
18 establish." 18
19 Ambassador Dirdeiry made these commeditslohnson 19
20 made no different comments. As was prewopsinted 20
21 out indeed in the Government's explanatlmretwasn't 21
22 even evidence about where the oilfields Warrated in 22
23 front of the ABC experts. The suggestion there was 23
24 some kind of improper hidden motive heregsmplete 24
25 smokescreen. 25
Page 258 Page 260
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