118.

VII.D Merits

119.

®)

©

(@)

©

it involved a high degree of “risk”, because there was no cestainty
as to the expected revenues nor as to the future outcome of the

banlus:uptcy procedure;®

it was not a “one-off transaction”, the Claitnant having a strong
connection with the Slovak market (proved inter aha by the

existence of a Slovak daughter company since 2004),”

it was made in compliance with Slovak law, including the relevant
provisions of Slovak Civil Code and was formally acknowledged
by both the Slovak courts and the bankruptcy Trustee as being

enforceable under Slovak bankruptcy law;* and

it was made in good faith, as it was an investment made for the
mere purpose of generating proceeds and not with the intent to
“create internarional jurisdiction mwhere none existed’; in fact, the
Claimant made the investment before the issuance of the decision
by the Regional Court, thus it could not be aware of its harmful
contents befotehand; moseover, is an independent
person who was appointed through a random sclection and

following the procedure set forth in the Bankruptcy Act.*

For the above reasons, the Claimant requests the Tribunal to ascertain that it

has jurisdiction over the case.”®

Although the present award focuses on jurisdiction, the Tribunal 1s of the view
that 1t should summarize the position that the Patties took on the merits, both
for the sake of completeness and for the frequent overlap between procedural

and substantive 1ssues.

2 CMYJ, § 180.
2 CMJ, § 182.

2 CM]J, §§ 193-196.
N CMj, §§ 198-218.
* SOC, §§ 146, 148 and 15C.
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VIID.1 Claimant

120. The Claimant’s principal contention is that the judgment by the Regional Court
of September 5, 2007 — which is considered in blatant violation of the laws of
the Slovak Republic% — sesulted in the utter collapse of the “investment” jt

made in the Slovak territory.??

121.  Given that the Slovak courts are “gfficial bodies” of the Slovak Republic and that
the latter is responsible for the formers’ wrongful conducts, the Claimant
invokes the BIT to seek full compensation from the Slovak Republic of the

damages it suffered as a result of the af orementioned judgment.®®

) : “investment’ i the Slovak Republic collapsed because of
the judgment by the Regional Court of Se ber 8, 2007

122, On June 15, 2007 — when bankruptcy had already been declared ~
»entered into the Assignment Contract with , $n the context

of a regular business transaction which complied fully with the laws of
Slovakia ?° The Claimant, however, observes that “[l1)ad 2here been any doubts about

the stabiltty of the judicial system of the Slovak Repubkc (it) wonld not have made such

investmens’ M0 In fact, after the declaration of : bankruptcy by the
District Court on June 7, 2007, - claims against the bankrupt’ .
were acknowledged by the bankruptcy Trustee ( \ in an amount of
) 108 On September 5, 2007, however — after filing of the
appeal to the June 7 decision by . former executive manager (
j — the Regional Court overtuled the first instance judgment and

96 SOC, § 55 and ff, where the Ciaimant defines the Regional Court decision as being “thegal’,
OHT, p. 160 and f££.

7 SOC, § 92; OHT, p. 152, where the Claimant’s Counsel clarfies that, contrary to the
Respondent’s allegations, the Clairaant has never contested the second trustee’s actions and that the
Slovak Republic’s internasional bability arises from the Court’s actions exclusively. See znfra §§ 142
and €f. of this Award.

% SOC, § 145.
2 SOC, §§93-94 and 122. See also supra § 23 of this Award.
1o SOC, §§ 95 and 123.

100 SOC, §§ 22 and 108. See also SOC, § 25, where the Claimant explains that the bankruptey trustee

acknowledged the creditors’ petitions for an overall amount of o thich, compared
to the value of the bankrupt’s assess (: . ), would have allowed satisfaction of all
creditors.
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remanded the case to the Distiict Court tor further action.i02

123.  The Claimant complains that, as a consequence of the above decision, both the
recovery petimon filed by ¢ | with the District Court of Bratislava on June
15, 2007 (R-33) and the subsequent claims’ acknowledgment: by the bankruptcy
Trustee ceased to be effective 1 Consequently, the claims that bad
against (which were meanwtule transferred to , becanme
statute-batred, given that the statute of limitanon period — running from the
date on which invoices were to be settded by under the

contract for works!® — lasted four years by operation of law.108

124, Hence was “deprived of fullyfledged ownership rights” and its property
“destructed’ 2% The legal nature of its receivables indeed inevitably changed, the

latter becoming judicially unenforceable.!??

(i) The Regional Coust judgment of Seprember 8, 2007 violates Slovak law

125.  The Claimant argues that the Regional Court decision of September 5, 2007 is in
violation of several provisions of Slovak lawl108 In particular, the Regional

Court:109

12 SOC, § 32.
192 SOC, 86 33, 35 and ££. and 115.

105 ]d, where the Claimant further lists 2 series of Slovak law provisions, among which Section
392(1) (“In relation to rights fo discharge, the statute of bmitations shal! stast on the day the obligation was
breached, save for certain rights with different statue of limitations segulation set ous in the lan?’), Section 397
(“Unless set out otherwise, the term of the statute of limitatiens shall be Jour years”) and Section 402 of the
Slovak Commercial Code (“T be statute of limitations shall wease to run, when the creditor, in order 10 satisly or
deterrnine his rights, takes any legal action which, aceording to mgulations on judicial proceedings, is regarded as the
commencement of fudicial proceedings, or clamin g of bis rights in an already o1 going proceeding”).

106 SOC, §§ 34, 96, 116 and 124.

107 SOC, § 54, where the Claimant explains that, by virtue of the Regional Court decision,
enforcement of the receivables was no more possible because, in the further phase of the
bankroptcy proceedings before the Disuict Court, the trustee would have raised the starute of
litnitations’ objection and thus rejected the Claimant’s recovery petition.

108 SOC, §§ 55 and ff. and §§ 110 and £f.
19 8SOC, § 56.
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6] failed to examine whether ] - was entitled to appeal the decision
of the Distsict Court dated June 7, 2007, even though the Clarmant had
proven that solcly was entided to act on behalf of the
bankrupt.1® Thus, the Regional Coust had to reject i appeal
in accordance with Section 218(1) of the Slovak Code of Civil

Procedure;t

(i) failed to examine whether the appeal against the District Court decision
was indeed admissible pursuant to Section 22(3) of the Bankruptcy
Act12 Given that in this case the petitioner was actually the debtor, the
Regional Court had to reject , appeal on the grounds of

inadmissibility;i13

(@)  failed to apply the relevant provisions of the Bankruptcy Act (lex
speaialis), when deciding on the appeal, and instead applied the merely
supplemental provisions of the Slovak Code of Civil Proceduse; 14

(Ov)  1ssued a decision 60 days after the appeal was filed, thus losing its
authority to decide on the matter as presciibed in Section 22(3) of the
Bankruptcy Act, according to which, in pertinent part: “[...] [t)he cowr? of
appeal shall resolve on the appeal within 30 days from delivery of the petition’ ;15

10 The Claimant relies upon the excerpt from che Slovak Commercial Registty relating to
{enclosed to the Claimant’s SOC), listing 3 cecutive from May 27,
2004 to Apzil 6, 2009.

M SOC, §§ 60, where the Clatmant sndicates that Section 218(1) of the Slovak Code of Civil
Procedure provides inter alia that: “The court of Appeal shall reect appeal which |[.. ) was filed by a person
who is not entitled to do 0. See also SOC, § 111.

12 pccording to Section 22(3) of the Bankruptey Act: “garnst the resolution ox declaration of bankriptey
the appeal con be filed by the debtor provided 1hat he is not the petitioner. Where the court of appeal learns that the
court of first instance resolved on declaration of bankruptey in contradiction with the law, the court of appeal shall
sodify the decision of the court of first instance so that the bankrupley proceedings shall be seased otherwise it shall
confirme the decision af the first instance conrt”. See SOC, §§ 62 and 110.

13 SOC, §§ 61 and 63, where the Claimant indicates that Section 218(1) of the Slovak Code of Civil
Procedure provides inter alia that: “The court of Appeal shall reject appeal which [...] is direceed towards a
decision against which the appeal is not admissible”.

14 SOC, §§ 64-66, where the Claimant explains that according to Section 22(3) of the Bankruptcy
Act, should the court of first instance’s decision on bankruptcy be challenged, then the court of
appeal shall either directly amend the decision (if wrong) or confirm it but has no power to quash it.
See also SOC, § 112.

15 SOC, §§ 62, 67 snd 112,
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126.

127.

128.

129.

(v) failed to consider that there was a lawsuit already pending on the 1ssuc of

whether the appellant ( ) was entitled to act on behalf of the

i

bankruptcy petitioner ¢

The Claimant had no means to challenge the judgment of the Regional Court,
given that Section 198(1) of the Bankruptey Act provides that:
“The court shall decide during the proceedings according to this Act.
Appeal against the resolution is admissible only if provided herein. No

extraordinary appeal agamst resolution rendered hereunder shall be
admissible”.117

Notwithstanding the above prowvision, executive manager and the
bankruptcy Trustce filed an extraordinary appeal before the Supreme Court of
the Slovak Republic, which however was denied by a decision of Apsil 23,
2008.138 Hence, following the remand by the Regional Court to the lower courts
fot resuming bankruptcy, on May 29, 2008 the District Court again
declared bankrupt, appointed a new Trustee and invited the creditors

to submit their petition within a 45-day Wme.1?

The Claimant duly filed its pedtion with the (second) bankruptcy Trustee on
June 23, 2008.12¢ The bankruptcy Trustee, however, rejected the petition “dwe 20
excpiraszon of the four year starute of limitations’, thus definitively preventing the

Claimant from satisfying its claims.1?!

After a futther appeal by against the District Court decision dated
May 29, 2008, the Regional Court, by judgment dated July 16, 2008, applied
Sections s 22(3) of the Bankruptcy Act and 218(1) of the Slovak Code of Civil

Procedure (see supra fn. 111 and 112) and rejected the appeal on the grounds

16 SOC, § 72.
19 SOC, §§ 73-74.

18 SOC, § 73 and copy of the Commezrcial Bulletin No. 94/2008 where the decision was published,
enclosed to the SOC. See also R-62.

19 SOC, § 75.
2050C, § 76. petition is enclosed to the S@C and also referred te in R-69.

121 SOC, §§ 77, 113 and 115. Moreover, the Claimant asserts (SOC, § 108) that the ilegitimate
judgment by the Regional Court deptived 1t of its tight to “file an incident actien aparnst the decisien of the
[second] fruslee cind was not able te demensirate legutimacy of bis claim [.. ).
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130.

131.

132.

that , was not entitled to act on behalf of the debtor.22

Faced with the above situation, the Claimant emphasizes the impropriety of the
judiciatry’s behaviour on the overall 1ssue of . banktuptcy and the
contradictory outcome of the two decisions.’?® In particular, the Claimant

complains that:

o) on September 5, 2007, the Regional Court decided on an appeal: (2)
which was filed by an individual who lacked standing ( (),
which overruled a decision that could not be appealed (the Disttict Coutt
decision of June 7, 2007); (¢) ignoring the pending lawsuit on the warms of
the appellant as the debtor’s legal representative; and (2) without abiding
by the 30-day period set under the Slovak law for the issuance of such a

judgment;

W) on July 16, 2007, the Regional Court decided on the same appeal as
under (1) above, however rejecting it -~ withun the prescribed tme-limit —
on the unique grounds that the appellant ( , again) was not
entitled to challenge the first instance decision of May 29, 2008 because

he lacked standing.?4

In brief, the Claimant undetlines both the non compliance of the Regional
Court’s decisions with the applicable Slovak laws and the resulting depxivation
of the ownership rights it acquired over the receivables by virtue of the

Assignment Contract?

{iif) In failing to take remedy againgt the wrong judiciary decisions, the Slovak -

Republic left the investment unprotected a thn cached its obligations
under the BIT

In the light of the above, the Claimant contends that the Slovak Republic, which
has an obligation under the BIT to protect Swiss investments made i its

tertitory, “failed to secure” enforcement of the Slovak laws by its judiciaty, thus

22 80C, §§ 78-82.
12 5OC, §§ 83-84.

124 ]d

126 SOC, §§ 34 and 84.
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causing severe damages to the Claimant.2¢ In particular, the Claimant argues
that the Regional Coust — when deciding on the appeal filed aganst the
bankiuptcy declaravon by the District Court — breached the Slovak
Constitution, the Bankruptcy Act, the Commercial Code and the Code of Civil
Procedure Notwithstanding the above law-infringements, the Slovak Republic
did nothing to prevent the Regronal Court from. acting in such a way or actuvely
protecting the Claimant’s investment, thereby breaching Articles 4 and 6 of the
BIT 2

133.  Given that the Claimant demonstrated that the acquisition of receivables is an
investment under Article 1(1)(b) of the BIT which complies with the laws of the
Slovak Republici?® and that the “/degal’ decision of the Regional Court destroyed
its investment in Slovakia,’?® the Slovak Republic is liable towatds the Claimant
for compensating the corresponding value of the statute-barred recervables, plus

connected damages, under the aforementioned BIT provisions.130

(in)(a) The Stovak Republic faled to “protect” and vo cpsure a “fair and equirabic

treatment” to the Claimant’s investment

134, According to the Claimant, the notion of “fair and equitable treatment”
(referred to in Article 4(2) of the BIT'*!) must be interpreted broadly, meaning
that this clause “imposes oblipations beyond customary international requirements of good
Jaith treatment”, thus comprising such principles as pada sunt servanda, protection

of acquired tights and protection of property.?3

135.  To establish whether a State breached the “fair and equitable treatment” clause,

both the factual context and the actions it (or its bodies) carried out, acquire

126 SOC, §§ 85-86; OHT, p. 158, where the Claimant’s Counsel states that, as a result of the actions
by the Regional Court, “the [Claimant lost judzial protection of its investment”.

27 SOC, §§ 87-89, 98-102 and 118-119.
128 SOC, §§ 93-95, 121 and wpra Secuon VILC.2.

1229 SOC, §§ 96 and 103-107, whece the Claimaot lists the various Slovak law provisions breached by
the Regional Court and finally concludes that the Regional Court should bave “dismissed” the appeal.

10 SOC, § 89.

131 The relevant clause of Article 4(2) of the BIT reads as follows: “Each Contracting Party shall ensure
Jair and equitable treatment witlhin its tervitory of the investrnents of the investors of the other Contracting Party.

(.
B2 SOC, §§ 134 and 136.
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136.

137.

relevance!® Jn the present case, the Slovak Republic reached the
aforementioned BIT clause when the Regional Court illegally quashed the
District Coutt decision on 3ankruptcy (instead of merely amending
or confirming it) and ordered to re-open the bankruptcy proceedings. In so
doing, the Slovak Republic indirectly undermined the Claimant’s right to
enforce the receivables within the bankruptey, although the same right had been
previously acknowledged by the same Slovak judiciary (decision of the District
Court dated June 7, 2007).1%#

Moteover, the Claimant atgues that “the Slovak Republic 100k unreasonable and
ducrinnnatory measures” when the Coutt ordered that a new stage of

bankruptcy was to initiate, given that its “Swiss” investment was not treated (or
“protected”, in the sense of Article 4(1) of the BIT¥®) the same way as the
Slovak ones: in fact, the principal consequence of the second bankruptcy
declaration by the District Coutt was that the Claimant was the only creditor to
be excluded from the lhist of those admitted to recovery.’3 Hence, the above
resulted in a violation of both Articles 4(1) and 4(2) of the BIT, the Slovak
Republic having failed to take the approptiate and non-discriminatory measures
in order to accord full protection to the Claimant’s investment and ensure it a

fair and equitable treatment.i37

(i) {b)  The measures adopied by the Slovak Republic amount to exproptiation

Article 6 of the BIT (which is headed “Dispossession, compensation’), ptovides in
the first paragraph that:
“Neither of the Contracting partes shall take, either divectly or indirectly,

measures of expropriation, nationalization ox any other measure having
the same nature or the same effect against investments of investors of the

133 SOC, § 135.
134 SOC, § 137.

135 Article 4(1) of the BIT provides, in the first part, that: “Bach Contracting Party shall protect within its
serritory investrments made in accordance with is laws and regulations by investors of the other Contracling Party and
shall not impair by wnreasonable or discriminatory measures the management, maintenance, use, enjoyment,
extension, sale and ligsidation of such investments [.. ).

15 SOC, §§ 138-140; OHT, p. 153, where the Claimant’s Counsel observes that [1)be discriminatory
approach is to be seen in that the other creditors had different deadlines and their claims bad not been escpired,
meaning [that they] cbd not betome statute barred dye 10 the decisions of the court dated 5 September 20077,

137 SOC, §§ 135 and 143-144.
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138.

139.

140.

other Contractiog party, unless the measures are taken m the public
incerest, on a non discrsninatory basis, and under due process of law, and
provided that provisions be smade for effective and adequate
compensation”.

According to the Claimant, the nouon of “exproptiation” set forth in the
aforementioned provision must be interpreted broadly. An expropriation thus
takes place “whenever the State takes sieps that effectively neutralize the benefit of the
property, assels, for the foreign owner {...] regardless of the Jorrn that the interference takes” 138

<

It also takes place as the “indimcs” result of a measure adopted by the State,
which does not per se affect the investor’s property but ultimately interferes with
its use or with the enjoyment of its results3® In this case, the Slovak Republic
(through the action of the judicial bodies) unlawfully quashed the banksuptcy
declaration which, after acknowledgment by the first Trustee, formally entided

the Claimant to exercise its recovery rights.40

As a result of the Claimant’s exclusion from the second stage of the banksuptcy
proceedings, the Claimant indeed “ended up in a situation where its ownership right lost
s fundamental attiibutes”, and thus suffeved a loss which ‘s fo be considered as an
expropreation” ! In fact, there is no doubt as to the causal hnk between the
breaches of Slovak laws by the Slovak judiciary and the damages suffered by the
Claimant (ultimately resulting in the expropspation of its investment), which the

Slovak Republic must now be held liable to compensate 142

(v}  Ihe Claimant js entitled to the compensation of damages deriving from the
wrongfol decision by the Regional Court

As a consequence of the breaches by the Sloval Republic of its obligations

under the BIT, the Claumant suffefed damages for which it pow claims

compensation as follows:*43

138 SOC, § 128.

133 SOC, §§ 129 and 131-132.
140 SOC, § 130.

1¥1SOC, § 116.

¥280OC, §§ 119 and 130.

143 SOC, §§ 108 and 154; OHT, pp. 138 and ff, where the Claimant’s Counsel clarifies that the
Claimant “wlaims the reparation for the itjury cansed by the court’s wrongful decision” and the “‘fair market value
of the reveivables”, corresponding to the receivables’ value “if the wron gfid act of the Slovake conrt world not
have been committed” given that, as confirmed by the first wstee, “the [C)laimant mould have collected (the)
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o € , namely the amount that the first Trustee had acknowledged
as being due to the Claimant by the bankrupt, plus contractual penaley
corresponding to 0,1% of the owed sums for each day of late payment and,
after calculation as at the fourteenth day, a contractual penalty

corresponding to 0,5% for each day of late payment;

e € , namely the amount that the first Trustee had considered as not
being due by the bankyupt to the Claimant, but that had anyway
to pay to the Claimant on the basis of issued under
the contract for works between .. plus contractual

penalty corresponding to 0,1% of the owed sums for cach day of late
payment and, after calculation as at rhe fourteenth day, a contractual penalty

corsesponding to 0,5% for each day of late payment;

e costs and expenses associated with the present arbitration, including the

counsel’s fees and expenses.

ViLD.2 Respondent

141.

142.

143.

The Respondent contends that, should the Tribunal find it has jurisdiction to
hear the case, . |, fall on the merits. The Claimant indeed

misapprehends the Slovak Republic’s obligations and the standards applicable

under the BIT and in any event fails utterly to meet its burden of proof.

&) The acts of the Trustee may nog be attributed to the Slovak Republic

In the Respondent’s view, the main act of which the Claimant seems to
complain in the SOC, is the decision by the second Trustee of September 18,
2008, which allegedly resulted in the illegitimate exclusion of the rcceivables

from the second phase of bankruptcy.14¢

"The Respondent points out that, under both Slovalk and international law, the

actions of a trustee cannot be attributed to the State 45 In fact, the trustee is not

whole value of the receivables, not only (the) invessed amonnt, if the bankrupicy proceedings swould have not been
cancelled by the decision of the Slevake conrt”.

144 SOD, §§ 220-221 referring 1o SOC, §§ 117 and 115. See, however, OHT, p. 170 and ff, where

the Respondent’s Counsel points out that . " aid that the acts of the trustee are not the subjest
of 145 elain”, which is a concession very much welcomed by the Respondent, given that 2 har gerre
serions consequences for . tlaims”.

145 SOD, §§ 223-227, in particular § 223, where the Respondent refers to Act No. 8/2005 on
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144.

145.

1406.

147.

a State organ, nor can he be said to be acting under the direction or control of
the State.*¢ In any event, the only challenged actions which occurred after

. party-petivon to joio the bavkruptcy on November 6, 2007 are those
of the Trustee, which, taken alone, can certainly not fotm the valid basis of a

treaty-claim.147

Hence, there is no basis for a fiading of State’s international responsibility for
the actions of the Slovak Trustee and the Respondent requests the Tribunal to

dismiss all of . .., claims solely on this grounds.148

(i) claim for breach by the Slovak Republic of the ‘“fair_and

equitable treatment” standard is meritless

Notwithstanding the above, the Respondent anyway rebuts each of the grounds

sustained by the Claimant to defend its treaty-claims.

(i) “Denial of mstice” as the relevant standard to establish the Respondent’s habiity

Preliminarily, the Respondent asserts that | claims raise the
question of whether the system of justice provided by the Slovak Republic
complied with the standard of justice required by international law, which means
whether the Slovak Republic committed a “denial of justice” 34 It clanifies that “zo

establish a demal of justice, - =) must show a manifest injustice in the sense of a

L

lack of due process leading to an outcome which offends a sense of judicial propreety” and

which 1s “clearly imaproper and discreditable” 250

Given that | has prima face failed to establish the occurrence of a

“denial of justice”, 1ts claini'should be dismissed on this basis alone.5!

Trustees (R-20), which, at § 12.3, “clearly itates that they are directly responsible for damages cansed by their
acts, and that the State is net responsible for arsy such damage”. See also § 224, where the Respondent, in

order to further show that the trustee’s actions may not be attributed te the State under Slovak law,

explains that “the trustee derives its yemsineration not from the State’s cowrt but as a percentage of the proceeds of
the sale of the bankriptey estate”.

146 SOD, § 223.
#7 SOD, § 228.
48 SOD, §§ 227-228.
149 SOD, §§ 232-233.
150 SOD, § 234.

51 SOD, § 238, where the Respondent states that despite it addressed clai for a
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(L)  Fupther recousses were available re in_copnecuon with _the

bankroptey proceedings

148.  The Respondent points out that, in international law: “[#]o dewal of justice may be
established where there is a reasonably available national mechanisn io correct the challenged
action”’ 152 In fact, in evaluating how a State performs its internasional obligation
to provide an adequate system1 of justice, a tribunal must consider the system’s
ability to correct inevitable errors and the mechanisms of recourse that the
State’s system makes effectively availables? In the circumstance, there is no
doubt that the Respondent’s judicial system unauestionably provided

with sufficiently adequate recousses to addiess, before the domestic

courts, the complaint it now raises before the Tribunal.2s4

149.  The Claimant is indeed incorrect when it asserts that, as a result of the remand
by the Regional Court, the statute of limitations of its purported claims had

expired.

A. The receivables’ Statute of Limitations had not expired: the Claimant wrongly
interpreted the applicable law

150. The relevant provisions of Slovak law are Sections 392 and 397 of the
Commercial Code and Section 46 of the Bankruptcy Act)5 Assuming that
¢ 7 was authotized to assign the receivables and given that the last issued
invoice (No. ") was dated June 15, 2007, the Statute of Limitations

denial of justice under its “merits defences”, the Tribunal should dismiss it as a jurisdicwonal
matter. In fact, having the Claimant failed to establish a prima facie case, “irternational jurisdiction is
lacking becanse the allegations, even if accepted as true, are not capable of establishing the claim for a denial of
Justice”.

152 SOD, § 235.

13 SOD, § 239.

> SOD, §§ 242-263.

155 SOD, §§ 246-248. Section 392 of the Commercial Code provides that: “Concerning a right fo
performance, the Staiute of Iimitatiens begine to run on the day the performance shewld have taken place or
performance should have started (due date) {...] For a right te partial perf ormance, the Siatute of Limilations runs
Jor each pariial performance separately’. Secton 397 of the same Code stipulates that: “Untess otherwise
staled by law for specific rights, the Statute of Limitation runs jor eacls partial performance separately’. Finally,
according to Secwon 46 of the Banktuptcy Act “Any debts receivable and payable by the bankrupt debior,
which are not yet due for payment, which accrued prior (o the passing of the banksuptry order, and which are pertinent
fo the property kiable 1o the bankru pley, shall be regarded as due and payable after the pacsing of the bankruptey
ordey”.

51



151.

152.

154.

would have started te run in June 2007 and not expired before June 201 1.136

) 1s incorrect when asserting that, upon remand by the Regional
Coutt, the effects of the Junc 7, 2007 order (and, consequently, of the i
timely applicaton for recovery of the claims coveted inter alia by the above
invoice) ceased to exist. Applying Section 405(2) of the Commercial Code,?
and considering that the date of publicaton of the Regional Court’s order was
September 24, 2007, the Statute of Limitations would have extended ex kge on
all timely claimed receivables until September 24, 2008. Moreever, the second
order in the i bankruptcy proceedings was published on June 3, 2008

and filed its petiion on June 23, 2008, thus well within the Statute

of Limitations.15®

In any evens, given the provision of Section 402 of the Cemmercial Code
(according to which the Statute of Limitations is interrupted for the duration of
applicable court proceedingst®) — and provided that the proceedings in which

. claimed 1ts right are the bankruptcy proceedings ~ the
Statute of ILimitations appeass to be stll intertupted to this day, such

proceedings having not yet terminated.??

Hence, pursuant to Secwons 402 and 405(2) of the Slovak Commercral Code,
the Statute of Limitations has not expired and -has not lost 1ts right

over the receivables as a result of the remand by the Regional Court.6!
B. The second Trustee decision to exclude. claims was not final

In the second stage of the bankruptcy proccedings, one of the two reasons why

the Trustee refused admission of claims was that the limtations’

56 SO, § 248.

157 SOD, § 250. According to Section 405 of the Comunercial Code: “. If a right is asserted prior to the
expiration of the statute of limitations in accordance with Secizons 402 through 40# above, but no ruling was ado pted
in the matter of the said right, the Stature of Limuitations shall be treated as if it had never been totled 2. 1f at the
concluston of the judicial or arbitration preceedings stated in subsection 1 above the Statute of Limitations expised, or
there 15 fess than a year prior lo ils expiry, the Statute of Linsitations shall be extended so that it shall not expire
earlier than one year from the day that the judicial or arbitration proceedings conclyde”.

158 SOD, §§ 251-252.
139 30D, fn. 52.
160 SOD, §§ 255-256.
161 SOD, § 257.
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period had expited on all of them: the Trustee was, however, incorrect, and

could have contested such wrong decision 162

155.  Under Section 32(6) of the Bankruptcy Act, the creditor holding a contested
debt (ie. a claim contested by the Trustee) may petition a coutt to determine its
status within 30 days from the date on which the Trustee’s deadline to contest
claims has expired.# had thus untl at least October 19, 2008 to

contest the Trustee’s determination before the supenvising court, but failed to.

156. -itself acknowledged that a determination of a trustee s not final.16¢
Hence, lost its tight to recovery because it failed to timely assert its

right to the clairms’ admission before the supervising court. 1%
C Further recourses were avarlable o under S lovak law

157.  Under the Slovak Constitution, anyone has the right to a public hearing before
an impartial tribunal without undue delay.’66 Slovak law provides means of
recourse in the event that a court fails to act or acts without any objective

reason.167

162 SOD, § 253, where the Respondent highlights that the other reason for refusal of admission by
the second trustee was the invalidity of the Assignment Contract between and

.. but that in any event, even if the second wustee also erred with regard to that assignment’s
invalidity, such venial exxor would “sof even come vlose 1o establishing a trealy violation™.

163 SOD §§ 254 and 62, where the Respondent refers to Section 32(8) of the Bankruptcy Act,
according to which the contested debts held by a creditor who fails to timely petition the court
must be disregarded for the purposes of tbe bankruptcy.

16 SOD, §§ 254 and 258, where reference to .. letter to the Ministxy of Finance of
September 24, 2009 is made, in which tated that: “A// the creditors whose receivables were
rejected by the former trustee also bad a right fo fife the so-called imidental complaint against such refection” and
also that “The Claimant did not file an incidental complaint becanse the fact that the rewivable was alyeady
statute-barred may irrefutable”.

165 SOD, §§ 248 and 257.

%6 SOD, § 259, where the Respondent emphasizes the contents of Atticle 46(2) of the Slovak
Constitution (refetred to in R-0), pursvant to whicly: “Ariyone who claims to have been deprived of bis rights
by a dedsion of a public administration body may turn to the comt to have the lavfulness of such devision
reexamiried, wnless laid down othenwise by law. The reexcamination of deisions concerning basic rights and freedoms
may not, howener, be excluded from the coxrt’s authority”. The Respondent further refers to Section 49 of
Act No. 38/1993, to Article 46(3) and to Armcle 9(2) of Act No. 514/2003 Coll. on liability for
damages caused by exetcise of public anthority (as amended), which confirm the aforemenvoned
provision and provide the injured party with a right to adequate compensation.

167 SOD, § 260, where reference to Act No. 757/2004 Coll. on Courts 1s made (R-21), which
enables an aggrieved party to complain to the Chatrman of the court in the event of a complaint to
court procedures. Should the aggrieved parry not be satisfied with the action taken on his
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158.

159.

160.

161.

Prior to the issuance of a bankruptcy order, new civil cases may be brought, 2.2
to eliminate any perceived Statute of Limitations risk (as also confirmed by

, Indeed, only the bankruptcy order, and not the banktuptcy’s
commencement, precludes commencement of a proceedings related to the
debtor’s property).! Consequently, after quashing of the first bankruptey order
by the Regional Court, was able to commence ordinary civil action
against to claim the receivables and thus interrupt the receivables’

Statute of Limitations.1¢?

ailed to avail itself of the above available recourses, thus failing to

adequately protect its alleged investment.!70

(i)(©)  Thebankmptey proceedings did not result in a denial of justice

. lodged five complaints against the September 5, 2007 decision by
the Regional Court!™ None of those, however (either independently or taken

together), amounts to a denial of justice.

A Alleged failure of the Regional Cowrt to examine whether “wad entitled fo
appeal to the District Court’s bankru prey order

In order to show that the Regional Court did not fail to examine whether the

person who filed the appeal was autherized to do so, the Respondent notes that

more than a year prior to the inimation of the bankruptcy proceedings, the

Regional Court resolved, in a final way, that the resolutions of the

general meeting held on April 20, 2005 were invalid: 1t therefore established that
never formally became . ___ execusve and consequently that
had not been recalled from his function as executive of e,

thus continuing to be entitled to act in its name and on its behalf, including in

the context of a bankruptcy.172

complaint, it may eventually invoke Article 48 of the Constitution and refer the matter to the
Constitutional Coutt.

18 SOD, § 261, where reference to SOC, § 18 is made.

%2 SOD, § 262.

170 SOD, § 263.

1M SOD, § 265, referring to SOC, §§ 56 and ff. See also s#pra Section VILD.1(i).

1 SOD, § 273 and R-24 namely the decision by the Regional Court of February 14, 2006 on the
resolutions of s peneral meeting of April 20, 2005.
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162.

163.

164.

165.

166.

Moreover, in its decision of September 5, 2007, the Regional Court indeed

examined the question of admissibility of . authorization to appeal

the bankruptcy otder, and followed the determination of the February 14, 2006
judgment referred to in the foregoing paragraph.)”® Anyway, if .

would not have been authorized to act on behalf « and thus to file
appeal to the bankruptcy order in its name, the Regional Coutt would have had
a further reason to quash the wrongful District Court decision and remand the

case to the first instance courts. 74

B. <Alleged failure of the Regional Court to exarune whether an appeal filed by the
debtor, while the debtor had abeady petitioned Jor bankruptey, &s admrssible

is wholly incorrect when it asserts that was not
authosised to file appeal and that the Regional Court did not exanine the

appeal’s admissibility.

In fact, the bankruptcy petition was filed by . as individual and not as

representative, given that he was not entitled to act in its natne and
on its behalf?”s . s debtor, was thus entitled to file an appeal against
the bankruptcy otder under Section 22(3) of the Banktruptcy Act, and the

Regional Coutt resolved such issue basing itself upon this very assumption.t7¢

The Claimant anyway uttetly fails to show an “extreme misapplication of law”,

as required for a finding of denial of jusace.t?

C Allgged mistake by the Regioral Court te apply the Code of Civil Procedure instead
of the Bankrupisy Act as lex specialis

The Respondent contends that the Regional Court did not err when applying
the Code of Civil Proceduse to resolve the issue and that, as a consequence,

complaints thereon should be fully disregarded.

.

1 SOD, § 276.
74 SOD, § 277.
15 SOD, §§ 278-280.

176 SOD, § 281. According to Section 22(3) of the Bankruptcy Act: “.dn appeal may be filed against the
bankruptey order by the debtor, unless the petition in bankrupicy has been filed thereby”. The Resnonclent points
out that the Regienal Court rernanded the question of who was entitled to act for o the
district court, which is the “primary finder of fact”.

71 SOD, § 282.
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167.  According to Section 196 of the Bankruptcy Act, the prowvisions of the Code of
Civil Procedure shall apply mwtass meatandis to bankroptcy proceedings, unless
the same Act expressly provides otherwise!’® The Bankruptcy Act, however,
does not contain a provision regulating the procedure of the appeals Coutt in

the event that the decision of the first instance Court has a specific defect.??

168. The Regional Court thus cotrectly applied Section 221 of the Code of Civil
Procedure, which permits the appeals court to cancel the decision of the court
of first instance where it suffers from one of the defects exhaustively listed

therein.180

D. Alleged incompetence of the Regional Court to decde, having failed to resolve the
appeal within the 30-day statutory deadline

169.  According to the Respondent, the issuance by the Regional Court of a decision
after the prescribed 30-day period does not result in a loss of competence to

decide.

170. Preliminarily, the Claimant’s assertion that resolving a dispute within 60 days
instead of 30 constitutes a treaty violation 18 1n itself absuid, which suffices to

reject its complaint.18!

171.  In any event, the mere breach of the period within which courts of appeal
should decide does not per se amount to a violation of the sight to a fair trial;
moreover, even if the entitled party (in this case | and not
might theoretically have sought sanctions against late decisions by the court
undet the applicable legislation, the Court of appeal would never have lost its

competence to decide on the appeal against the bankruptcy order. 82

E. Alleged failure of the Regional Court to consider a pending lawsuit between Messrs.

md | on the posttion of manager

78 SOD, § 283.
79 SOD, § 285.

180 SOD, §§ 286-287, where the Respondent explains that the Regional Court found that the
District Court: (i) wrongly denied a party to the proceedings an opportunity to act before the court;
(if) made an incorrect legal evaluation; and (i) did not investigate and evaluate other proposed
evidence. Therefore, it cancelled the first instance decision pursuant to Section 221(1)(f) and (1h).

181 SOD, § 290.
182 SOD, §§ 291-293
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172.

173.

174.

With the purpose of showing that the Claimant’s allegation that the Regional
Court failed to consider . pending lawsuit 1s falsc and that anyway it

does not provide a basis for a valid complaint the Respondent clarifies that:

(i) under Section 197 of the Banktuptcy Act, the Regional Coust could not
mterivpt the proceeding to await the result of the ongoing lidgation

between and regarding the control over
T

(1) anyway, the mere fact that the Regional Coust did not elaborate on the
absence of a {mal result in the ongoing disputes betweer and

does not establish that the Coust did not take such ongoing

proceedings into account. On the contrary, these bLtgations are

acknowledged several times in the Regional Court’s decision.’®

Finally, the Respondent points out that Slovak law provides an additional
mechanism for adequately reviewing decisions and conduct of judges.18

. however, again failed to invoke it.

To sum up, given that “denial of justice” is the sclevant standard to be
consideted in order to establish whether a violation of the “fair and equitable
weatment” indeed occurzed, the Respondent reauests the Tribunal to dismiss
the Claimant’s claim for breach of Artcle 4(2) of the BIT becavse of its utter
failures to provide sufficient clements to satisfy the “extreme test” of an
“extrerme misapplication of law”, as customatly required for a finding of a

denial of justice.8¢

(i) . clafm for breach by the Slovak Republic of the oblipations

183 SOD, § 296 and R-18. The Respondent further explains that the banksuptcy proceedings before
the Regional Coust were not intesrupted for reasons of procedural celerity and that, under normal
ciccomstances, the Code of Civil Procedure allews interruption pending a connected lawsuit.

18 SOD, § 298.

155 SOD, §§ 300-301, whete the Respondent, to describe such additional mechanism, lustrates that

seized the Judicial Council (established under the Constitution) to initiate disciplinary

proccedings against a judge regarding the Regional Coutt decision of September 5, 2007. On
February 5-6, 2008, the Judicial Council unanimously agreed that “there was nething unfair’” it that
decision. The Respondent thus concludes that this issue cannot be resolved differently by the
present Tribunal.

186 Jd
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175.

176.

177.

r Article d(1) of the BIT is meritless

Undes Atrticle 4(1) of the BIT:

“Bach Contracting Party shall protect within its terstory investments
made in accordance with its laws and regulations by investors of the other
Contracting Party and shall not impaix by unreasonable ox discrinunatoxy
measures the management, maintenance, uvse, enjoyment, sale and
liquidation of such mvestments [...]".

The Claimant’s claims that the Slovak Republic failed to afford “/u/l protection and
security” and that it “look wnreasonable and discriminatory measures when the {Regional
Court] sigpped the bankruprey’ ate mcritless.®” Moreover, the Respondent
contends that the Claimant “faz/ed to establish imipasrment by unreasonable or
discriminatory measwres”, meaning that it failed to demonstrate that the Regional
Coutt decision was ditrected specifically against it, to harm 1t, on the grounds of
its nationality.18 Not only the Claimant failed to ptesent evidence to support

such a showing, but, as demonstrated by the Respondent:18

® the Regional Court gave the Claimant’s nawWonality no significance
whatsoever (and could not actually give a significance thereto, . |

not being a party to the proceedings pending before it);

(i1) the Regional Coutt decision was in accord with Slovak law, and the
Claimant anyway failed to demonstrate why its “investment” was treated

differently from the others and thus “discriminated™;

(1))  the Regional Court decision affected all the creditors in the bankruptcy

in precisely the same manner.

Moreover, the Claimant failed to demonstrate that the Regional Court decision
impaired the “wanagement, maintenance, use, enjoyment, extension, sale and kguidation”

of its receivables. 190

7 SOD, §§ 303 and ff,, where refexence to SOC, §§ 138 to 154 is made.

158 SOD, § 305.
1w SOD, § 306.

190 SOD, § 307, where the Respondent clatifies that the Clatmant should have further proven that
the alleged discriminatory measure reduced the actual possibilives for the exercise of the right in
question.
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178.

179.

186.

181.

182.

In brief, the Claimant has not met the burden to establish that the Respondent
impaired its yeceivables through “wireasonable or discrimmnatory weeasures” in the
meaning of Article 4(1) of the BIT.1

(iv) Jafin for “expropriation’ has no ground

The Respondent 1s of the view that the Claimant’s case is simply not one of
“exproptiation” 2 Article 6(1) of the BIT provides that:
“Neither of e Contracting Pasties shall take, either divectly or indirectly,
measvres of expropriation, nasionalization or any other measvre having

the same nature or the same effect against investinents of investors of the
other Contracting Party [...]”

The Regional Court decision, which the Claimant treats as the main source of
the damages complained of, did not expropriate or nationalize

alleged recetvables in the meaning of Article 6(1) of the BIT.193

stll today retains hold of its receivables and the Slovak authorities do not seem
to pursue (ot to have ever pursued) any action amounting to an indirect
exproptiation of ‘eceivables under intetnational law or t a
measure otherwise deptiving it of their possession.1?¢ Moreover,

conduct itself clearly shows that the Respondent could not have compulsotily

dispossessed 1t of its receivables.?9s

Hence, given that neither the State not other creditors acquired control over
property or fruits, no actual or effective seizure of ’
receivables could have ever taken place. Its “expropriation” claim should

thetefore be dismissed.96

In any cvent, the Respondent further argues thar even if an attempt to

191 SOD, § 308.
¥ SOD, §§ 309 and ff.
193 SOD, § 310.
121 SOD, § 311.

5 SOD, §§ 312-313, whese the Respondent explains that well after the alleged expropriatory
decision by the Regsnal Court, the Claimant: (i) entered into an amendment of the Assignment
Contract witl, | (Novermber 5, 2007, R-51): and /1) considered itself entitled to claim for the
receivables’ recovery in the second phase of . bankruptey proceedings @une 23, 2008,
R-68 and R-69).

196 T4

59



“expropriate” alleged mnvestment would have actually taken place
in the Slovak tersitory, it could not have amounted to an “expropmation” in the

meaning of Article 6(1) of the BIT, given that:

(1) at the amc of the Regional Court decision (September 5 2007),
lacked standing to claim the receivables’ recovety in the

bankruptcy proceedings (its petion to join the procecdings is dated June

23, 2008) and therefore could not possess a2 “vested” right capable of

being “expropriated” within such a context {which circumstance would

alone suffice to reject | claim under Article 6(1) of the
BIT’);I‘)?
(1) the finding of an “expropiiation” requires that the investor be in the

position to establish that it was deprived of a reasonably expected
economic benefit of its investment.1%¢ ,, however, undestook
an investment which was “speclative or, in the best of resmsiances,
umprudens”. When it aceuired the seceivables, the Claimant was indeed
aware of the complexity and uncertainty of obtaining a full satisfaction mn
the context of : bankruptcy. In addition, the wording itself of
the Assignment Contract wamed , of both ... . . |
rights under the first assignment contract with and of the
pending bankruptey proceedings. Therefore, : cannot be
said to have had reasonable investmient-backed expectations, nor to

having been illegitimately deprived thereof 19°

™) request for compensation shall be sefected

183.  The Claimant fails to idenwfy the standard according to which the Tribunal
must assess the compensation it claims and to adceuately show any loss

197 SOD, §§ 314-31R. where the Respondent argues that it ss unconceivable that “a// those persons or

entities to whom had contractually obligased itself are entitled 1o obtain compensation for expropriation from
the Slovak State for the conduct af its conrts”, as the Claimant wishes 5t were. To Jegitimarely collect the
receivables through the bankriotey proceedings, . | should indeed have had a “vested”
nght. The fact that | v~ COHlA Bave registered as a party to the bankruptcy proceedings at the
relevant wme, but failed to, has no relevance whatsoever.

198 SOD, § 319.

19 SOD, §§ 320-323.
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184.

185.

186.

187.

188.

resulting {rom the measure complained of 200

(v3{(n) The standards for compensaton v

According to the Respondent, the only refetence to amounts of compensation
under the BIT is found in Article 6(1), providing that, in case of measures of
exproptiation, nasionalization or any other measure having the same nature or

the same effect against investments of investors of the other Contracting Party:

“provisions be made fer eff ective and adequate compensation”.

However, while the above standard may be the appropriate one in case of
compensation for claims of “expropriation” (i.e. where the commission of a
wrongful act is followed by the obligation for the party to repair the injury it
caused), it cannot be considered as being applicable to “nom-espropriation clams”,
such as those raised by in the present arbitration 2#

The Respondent thus emphasizes that, undes international law, “ondy dirct
damages cansed by the breach can be taken into account in the calcwlation of compensation.
Indirect, reriote or speculative damages are not permutted’ and finally concludes that, as a
matter of fact, “has not even attempted to establish the measure of dama ges

that should apply to its non-excpro priation clains’ 202

v)(b) failed to prove that the Respondent was the cause of #ts loss

In the Respondent’s view, it is unquestionable that “compensation will only be
awarded if there is a sufficient causal link between the breach of the treaty and

the loss sustained”.203

In this case, even assuming liability for the Regional Court decision, the affected
party — if there has to be one —is . Io fact, | has invoked a
“far-reaching theory of cansatior” which is not objectively tenable and should
therefore be dismissed outright. An opposite decision would indeed result in an

indefinite number of potental claimants, and thus expose the Respondent to a

200 SOD, § 324,
201 SOD, §§ 326-327.

202 4

203 SOD, § 329.
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linitless numbet of unbearable aggressions.204

(v)c) ) is.1n any_event not entted to the losses it ¢laims

189. In the light of the above tecasoning on the standards to be applied for
establishing the damages’ extent, the Claymant “should receive nothing, and cannot
sustain 15 clazm Jor Jull satisfaction” 2% In fact, the amounts claimed by
are out of all proportions with reality, and cannot be seriously sustained before
the Ttibunal 206

190. . »aid approximately SKIX ,.. ,. (€ . )toacquite . , ;
receivables against . As of the date of the Assignment Contract,
however (which is the same day on which 1ssued invoice No.
to . . . , claiming payment of the liquidated damages), the claims’ value
putporstedly amounted to SKIS ) (ie. € ... ., ), 87% of which
(approx. SKK v1e.€ . )i liquidated damages.
presently claims € as compensation for the allegedly suffered
damages.?” However, it fails to document the actual or expected damages
deriving from the Respondent’s alleged treaty breach and relies upon an
incorrect “satisfaction ratg” when calculating the above amount.208

191.  The Respondent thus suggests the “fazr market valee” as a rehable guide to be
adopted while assessing the damages sustained by the Claimant.2? Based upon
such line of reasoning, however, the amount claimed by results
absurd and anyway unsustainable, given that:
@) the claimed amount is almost seventeen times greater than the price paid

by | to acquire the receivables, thus implying an expected

¢ SOD, § 330.

205 SOD, § 331.

206 SOD, § 339.

207 See g pra Section VILD.1(w).

208 SOD, § 335, referring to SOC, § 6, where asserts that the “safufaction rate of the

Claimant” shall be established having regard to the publication of the number of votes of all
creditors in the Comimercial Bulletin, where one vote equates SICIC

20 SOD, § 336, where the “fair matket value” is defined as “the price that a willing biyer wenid bave paid
to a willing seller for the asset on the date of the taking in drawmstances in which each bad a goed tnjorsnation, each
desived 10 maxaimize bis ﬁnanw'a/ gain, and neither was under duress or threat”.
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retuin on investment of over 1600%;210

(1) It rests upon the assumption that would have collected

4

100% of its claims at the bankiuptey’s outcome;2!t

(1) 1t refers to cesrtain contractual penalties which arose from an invoice
sssued on June 15, 2007, thus after the debtor’s declaration of
bankruptcy (dated June 7, 2007) and which were therefore unqualified

fora settlement in the first phase of the bankruptcy proceedings;*2

cc ——-

(iv)  although the amount was not denied by the first Trustee
may not recover any alleged darage corresponding to the recervables covered by the
innoice 7. as a result of the cancellation of the banferu picy order by the

regional court” 213
192. To conclude, the Respondent requests the Tribunal to reject the claim for
compensation, as unsupposted, improper and excessive.?4

VIII. THE ISSUESTO BE DECIDED: THE TRIBUNAL’S ANALYSIS

VIILA Applicable law

193.  The Parties have an opposite view as to the law goveming the merits: the
Claimant requests the T'ribunal to apply Slovak law, whereas the Respondent
considers that the dispute should be decided under internanonal — customary or
treaty - law rules governing State-protection of foreign investors and foreign

investments.

194. At the Milan Meeung, Parties and Arbitsators agreed that, if the present issue

210 SOD, §§ 337 and 339, where the Respondent defines such a retuen rate as ever “wnbeard of’.

M SOD, § 338, where the Respondent clarifies that average rates for receivables’ recovery in the
context of Slovak bankruptcy proceedings are between 5 and 10% of the claims’ value.

%2 SOD, § 343, where reference to Section 100(2)(c) of the Bankruptcy Act is made, which excludes
contiactual penalties from satisfaction in the bankruptcey if the right to them was established, or the
contractual penalty was impose, after the bankzuptey declacation.

28 50D, § 345.

216 SOD, § 347, where the Respondent points out that: ! | showeid not be permitted to avoid
laxes thai [it) wowld bave been required to pay on ay income acorvied as a result of the difference between the value of
the assigned claim and income from distribution frem the baukrupiey estate on the basis of the value of rhe
askrsowledged clains’.
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195.

196.

197.

was to be resolved by the Tribunal, it would do so “raking into accornt both the
Parties’ argyments and international case lav on investment disputes” (§ 8 of the Milan

Minutes).

The above understanding is in itself sufficient to guide the Tribunal towards the
application of international rather than domestic lavv. The “internatioral case-law on
investment disputes” does indeed show that the rules of internatonal law, be they
treaty or customary rules, cannot be disregarded in the resolution of investor-to-
State disputes that arise from an alleged breach of an investment treaty by the

host State.

The main issues before this Tribunal ate whether the Claimant qualifies as an
mnvestor, whether its operamons in Slovakia qualify as an investment and
whether 1t is plausible, at the present jurisdictional phase, that Slovalda breached
its international duves for the reasons and in the circumstances alleged by the
Claimant. No such issue might be resolved if the Tribunal would only be guided
by Slovak law provisions. The notions of investor or mvestment protected by a
BIT are exclusively governed by the BIT itself and by internatonal customary
rules implicitly or explicitly refetred to in the BIT.25 In turn, whenever the
Tnbunal needs to interpret the BIT, the only source of law to which it must
refer are the interpretative criteria established in Article 31 of the Vienna

Convention en the Law of Treates.216

This does not imply that the Tribunal is allowed to distegard Slovak law or the
manner in which it has been applied by Slovak judiciary in the bankruptcy
proceedings which, according to the Claimant, were prejudicial to its business in
Slovalda. Unquesdonably, the ‘Tribunal has the duty to also consider these

“domestic” aspects of the dispute. However, two caveats must be kept in rrund:

6) In respect of jurisdiction, it is not Slovak law which determines the pre-

requisites that an investor and an investment should meet in order to be

215 See, fer instance, ICSID Case No. ARB/03/16, ADC Affkate Limited and ADC & ADMC
Management Limited v. T he Republic of Flungary, Award of 27 September 2006, fif] 288 to 293; ICSID
Case No. ARB/02/1, LG&’E Energy Corp., LG&E Capital Corp. and LG&rE International Inc. v. The
Aspentine Republic, Deciston on Liability, 4| 89.

u¢ See, inter alia, UNCITRAIJ. Arbitration, Romate $A4 » The Republic of Ugbekiston, Award of 20
November 2009; UNCITRAL Arbitxation, Ronald . Lauder v. the Cgech Republic, Final Award, 3
September 2001; ICSID Case No. ARB/04/13, Jan De Nl NV and Dredging Intesnational N1~ v,
Arab Republic of Feypt, Award on Jurisdiction, 16 june 2000.
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198.

199.

admutted to treaty protection; this determination can only be made
applying the rules of international law, the BIT being the primary source

By contgast, municipal law and the way 1t 1s enforced by State organs
may well be relevant to the merits. Even in such a contest municipal law
is not the “governing” law, but it consututes a factual circumstance to be
considered for ascertaining whether the host State committed a breach
of its international duties in the enforcement of its own law.21? This may
for instance be the case of a miscarriage or denial of justice committed in
patent disregard of the investor’s procedural or substantive rights under
domestic law, or of an intolerable abuse in the administradon of a public
contract between the investor and a State entity governed by municipal
law, or of any other behaviour of Statc oxgans amoumting to an
intolerable impropricty in the way they apply internal law provisions
against a foreign investor. In all above cases, reference to internal law is
necessary to establish whether the host State is also liable for a violation
of an interational obligation under the applicable treaty or general

internarional law.

Hence, a possible breach by the State of its own law is not per se sufficient to

constitute a breach of its international law duties, which only occurs in the

specific cases where the former gives inevitably rise to the latter. This means

that an investment tsibunal cannot avoid applying international law, either

independendy or as a means to establish whether the violation of a domestic

rule of law ~ or any other State measure — engages the international

responsibility of the State.

This being the approach adopted, the Tribunal resolves the present issue by

deciding to give prevalence to internatonal law.

VIIL.B Admissibility

200.

Pursuant to Article 9(1) and (2) of the BIT (entirely quoted at § 14 spra), in case

217 The case in which the most clear distinction has been elucidated between the role of
international and municipal Jaw in matters of intemational responsibility 3s ICSID Case No.
ARB/97/3, Compatiia de Aguas del Aconguija S A and VVivendi Universal v. The Ay gentine Republic,
Decision on Annulment, 3 July 2802, 4 94 and ff, where the Annulment Committee has inter alia
quoted and commented Article 3 of the Internatiopal Law Comrnission Articles on State

Responsibility.
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201.

202.

of dispute the parsies should fiest try to seitle 1t by consultations and the
investor may activate the arbitral proceedings if the dispute is not settled within
six months following the investot’s first request for opening consultations. The
Tribunal is of the view that the Claimant sufficiently complied with this
requirement. It is quite possible that the Claimant did not employ the most
perfect forms when it firstly notified the State of the outbreak of the dispute
and proposed an attempt of pre-arbitral settlement. However, the Tribunal does
not see these petfectible defects as a deficiency which renders the State’s
consent to arbitral jurisdicuon ineffective, as alleged by the Respondent, whose

objection is excessively severe.

The relevant case-law endosses a less formalistic view. For instance, the tribunal
in Ethyl v. Canada dismissed the objection based on the six-month psovision
because, in the citcumstances of the case, any further negotiation would have
been pointless or “futde”?8. In Salini n. Morocco the tribunal was satisfied that an
atternpt to reach an amicable settlement had been made, which rnerely implies
“the exastence of greunds for complaint and the desire to resolve these matters out-of-cours™®
According to the tribunal 1 Lauder v. The Cxech Republic, the requirement of a
six-month waiting pettod 1s not a jurtsdictional provision, i.e. 1s not a bmit set to
the authority of the tribunal to decide on the merits of the dispute, but “a
proceduralrude that must be satisfied by the Claiman?”. Since, on the evidence available,
it was unhkely that the respondent would have accepted to enter into
negonanons with the claimant, tbe tibunal held that “To insist that the arbitration
proceedings canmt be commenced until six months after the Notice af Arbirration would, in
the cercumstances of this case, amount to an unnecessary, overly jormalistic approach which
would nor serve tfo provect any legitimare interests of the Paries”. [t concluded that i1t had

“urisdiction in the present proceedin 2.

A similar approach was followed in SGS » Pakestan, Bayindir v. Pafistan and
Occidental v. Ecuador, esther because the consultation period was not found to be

mandatory and the parties’ behaviour did not show any actual willingness to

48 NAFTA Arbitration, Ethy! Corporation v. The Government of Canada, Award on Jurisdiction, 24 June
1998, 14 84 to 88.

22 ICSID Case No. ARB/00/4, Sakini Costruttori SpA. and Naltrade SpA. v. Kingdom of Morew,
Decision on Jurisdiction, 23 July 2001, § 20.

72 UNCITRAL Arbitration, Ronald §. Lauder v. the Ciely Repwdle, Final Award, 3 September 2001,
4 187t0191.
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enter into ncgotiations?%; or because some kind of pre-arbitration notice,
although not perfectly framed, had been servved on Pakistan and this was
sufficient to provoke its seacuon in favour of negotiation; Pakistan failed to
reply and was thus foreclosed from relying on the defectiveness in the claimant’s
notice as a jurisdictional impediment???; or because the requirement does not

need to be respected 1f attempts at a negotiated solugion proven futile??,

It seems that the only tribunal which did not share the above view is the tribunal
consututed in Enron v. Argentina under the Argentina-Ubpited States BIT, which —
n an obiter dictum (the requirement was indeed found as having been met in the
given case) — defined the requirement of a six-month negotiation period as
jurisdictional in nature, so that “.A4 failure to comply with that requirement would result

in a deteronnation of lack of jurisdictien”??4,

However, as observed by the most prominent commentator of the ICSID
Convention “(T)he guestion of whether a mandatory waiting period is jurisdictional ar
procedural is of secondary importance. What matters ts whether or no there was a promising
opporiunity for a settlement. There would be little point in decliving jurisdiction and sending
the parties back te the negotiating table if these negotiations are obviously futile. Negotiations
remain possible while the arbitratien proceedings are pending. Even if the institution of
arbitration was premature, compelling the clamant to stari the proccedings ancw would be a

highly nneconomical solution*?s.

The cases relied on by the Respondent (Ewreko ». Poland and Burkngion v. Ecuador)
do not contradict the above jurisprodential ttend. The passage quoted from
Ewureko decision — according to which every treaty clause must be interpreted “as

meaningful rather than meaningless” — first did not relate to the six-month provision,

21 [SCID Case No. ARB/01/13, SGS Souiété Generale de Surveillance S_A. v. Islamic Republic of Pakistan,
Decision on Jurisdiction, 6 August 2003, | 184.

22 JCSID Case No. ARB/03/29, Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. w lskimie Republic of
Pakistan, Decision on Jurisdiction, 14 November 2005, 1 88 to 102,

23 ICSID Case No. ARB/06/11, Occidental Petrolenm Corporation and Owidental Exploration and
Preduction Company v. The Republic of Beuador, Decision on Jurisdiction, 9 September 2008, 44 92 to

94.

24 JCSID Case No. ARB/01/3, Envon Corporution and Ponderosa Assets, 1.P. v. Argentine Republic,
Decision on Jurisdiction, 14 January 2004, § 88.

25 C. SCHREVER, I'nternational Investment Lamw, ed. by P. Muchlinski, F. Ortino e C. Schrever, Chaprer
21: Consent to Arbitration, Oxferd University Press, 2008, p. 846.
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but to the umbrella clause of the relevant treaty??¢, unquestionably mote
important than a consultavon clause; second, does not contrast the approach of
the present Trbunal, which ts also keen to interprer the consultation clause as
“meaningfvl” rather than “meaningless”. As regards Burdington, that tribunal
shared the same view of tus Tribunal, namely that “The wix-month waiting périod
reguirement [...] 5 designed precisely to prevede the Stare with an epportunily 1o redress the
dispute before the investor deddes to submit the dispute fo arbitration”. The Burlington
uibunal declined jutisdiction over the relevant claim because the claimant firstly
informed the respondent of the existence of the dispute in the request for
arbitrarion fded to ICSID and pever before, thereby depsiving the respondent of
the opportunity, accorded by the treaty, to redress the dispute 1n the pre-arbitral

phase.??” This is not what occurred in the present case.

To the knowledge of the Tribunal, at least another ICSIID tribunal has recently
sided with Bardngton tribunal, declining jutisdicdon on the finding that the
claimant gave notice of the dispute to the respondent only three days before
filing the request for arbitraton to ICSID, thus impeding the respondent State
to be made aware of the existence of the dispute and possibly settle the matter
by negotation during the six-month “cookng-off period’, as provided in the
televant treaty.2?8 As seen befotre, the present case 1s different, since Slovakia
was given sufficient time to consider the possibility of negotiating the matter in

dispute.

Comparing the above jurisprudential trend with the facts of the present case
(see supra Section V.C), the Tribunal is of the view that the Claimant
satisfactorily complied with Atticles 9(1) and 9(2) of the BIT. They require that
“cansultations will take place’ and that if they “do not result in a solution within six
months” the dispute becomes arbitrable. All what 1s required 1s that consvltations
be at least attempted and that the six months lapse without any resulting

solution. This is preasely what has occurred.

26 Ad hoc arbitsation under the Netberlands-Poland BYT, Enreko B.17. v. Republic of Poland, Partial
Award, 19 August 2005, 9 248.

27 JCSID Case No. ARB/08/5, Burlington Resources Inc. v. Republic of Ecuader ond PetroEcuador,
Deasion on Jurisdicson, 2 June 2010, 44 311-312.

28 ICSID Case No. ARB/08/4, Muiphy Excploration and production Company Internationel v. Republic of
Eenador, Awaxd on Jurisdiction, 15 December 2010, ] 101 and ff.
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211,

Between November 2007 and July 2008, the Claimant wrote five letters to the
Government of Slovakia (three to the Ministry of Justice, two to the Ministry of
Finance) in which the matter in dispute was identified and the Claimant
expressed its availability to settle it out-of-coutt with clarity. The Gowvernment
replied thzee times, in Febiuary, May and July 2008. In the last (July) letter, the
Minister of Finance accepted the idea of entering into “meanmgfid disexssions on the
dispute”, While 1t s true that m May 2008 (more than six months after the fitst
letter of November 2007) the Claimant had already appointed the first
arbitrator, 1t made clear that it was not abandoning the attempt of settdement.
Availability to the setdement was once again of fered by the Claimant in its (last)
letter of July 2008.

The above set of correspondence abundantly fulfils the BIT requirement.
Articles 9(1) and 9(2) do not impose specified formalities for the consultations.
Nor do they requite that the Claimant should at this stage submit a formal and
detatled “notice of claim™ et “notice of arbitration” to the Respondent. The
Claimant unambiguously referred to alleged breaches of the BIT and made
reference to a possible BIT arbitration. Slovakia was unquestionably given the
opportunity to redress the matter before the start of arbitration. This is precisely
the rasonale of the BIT requirement, 1.e. avoiding that a State be brought before
an intetnational mvestment tribunal all of a sudden, without being given the

oppotimity to discuss the matter with the other party. 229

Slovakia could also enter into negotiations with the Claimant after appointment
of the first arbitrator ot after full constitution of the Tribunal, if it so wished. It
failed to do so, most likely because it considered that the dispute was
unmeritorious and any negotiation pointless. It is perfectly legitimate for a State
to refrain from making concessions to an investor in osrder to avoid arbitratdon
when it thinks that the investor is wrong: in such cases, there is simply nothing

to negotiate from the State’s viewpoint.

Be it as it may, the Respondent cannot however tseat the institution of the
arbitration as invalid. If the Claimant’s insistence in having the dispute arbitrated
after expiry of the six months proves to be unmeritorious, a temedy remains
available to the Respondent, i.e. asking the Tribunal to charge the arbitrawon

costs on the Claimant, as Slovakia has indeed requested.

129 As occurred in the Burlingten case referred to by the Respendent.
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212.

The Respondent’s objection is therefore dismissed.

VIII.C Jurisdiction

VIIIL.CH Is the Claimant an invesior?

213.

214.

21S.

216.

In ordexr to qualify as an investor undet Article 1(1)(b) and (¢) of the BIT, a
Swiss claimant must establish that (1) it is “constitzied or otherwise duly organized
under the laws of Switgerland”’; (i) that it has its “sear” in Switzetland; and (1) that it
pecforms “real economic activities” in Switzerland. Whether satisfies
the second and third requirement has been the subject matter of a long debate
(s#pra Secton VIIL.C).

g Lonstituion or other orgapization nnder the Jaws of Switzerland

The Claimant provided an excerpt from the _ Commercial Registry,
confirming that :1s a corporation duly constituted and organized
under Swiss law with registered office 1n +, Switzerland. The Respondent

does not contest that the Claimant meets this requirement.

(i) The Swiss seat

All that the Claimant has offered to prove that it has a Swiss “seat” is the
following: (i) the fact that it has been incorporated under the laws of
Switzerland, as shown by an exceipt from the _ Commercial Registry; (%) its
domicile in - , whete 1t has its “headquarters™; (@) the asserion that the
company books are kept in Switzerland; () a UBS price-list of the costs of
handling a bank account; (¥) a tax declaration telating to the fiscal yecar January
to December 2007 showing the company’s turnovet, profit and/or loss; () the
assertion that it has a daughter company active in Slovakia; and (v#) the

definition of company “seat” pursuant to the Slovak commercial code.

The Trbunal must agree with the Respondent that the above indica ate
iosufficient to establish the existence of a Swiss seat in the meaning of

international business law.20 At the most, it 3s established that 15

230 Sce E.C. SCHLEMMIER, Investment, Investor, Nationakity and Sharelolders, in International Investment I.amw,
ed. by. P. Muchbnski, F. Ortino e C. Schreuver, Chaprer 2, Oxfosd University Press, 2008, p. 49 and
{f, in parocular p. 75, where the author addresses the distinction between the “brass plate company”
that is incorporated in one countty but carries out its main operations elsewhere, on the one hand,
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219.

domiciled in Switzesland, under the laws of which it is incotporated. The fact
that Article 1(1)(b) of the BIT requires a Swiss “scat’” as a distinct element in
addition to “constitugon and organization under Swiss law” demonstrates that
the mere incorporation in Switzerland is insufficient to constitute a “seat” in the

terms of the BIT.

Proof of a “business seat”, in the meaning of an effective center of
adminiswation of the business operations, requires addiaonal elements, such as
the proof that: the place where the company board of directors regulatly meets
or the shaseholders’ meeungs are held is in Swiss terntory; there is a
management at the top of the company sitting in Switzerland; the company has
a certain number of employees working at the seat; an address with phone and
fax numbers are offered to third parties entering in contact with the company;
ccrtain general expenses or overhead costs are incurred for the maintenance of
the physical location of the seat and related setvices, which would be a clear

indication that a business entity 1s effectively organized at a given Swiss place.

However, none of these requirements were satisfied by the Claimant. The
Respondent requested the Clatmant to provide its Swiss phone number, and the
reply was that there was none. The Claimant was also requested to disclose the
office rental agreement, and the reply was that thete 1s just an “oral” rental
agreement, the patties and terms of which remained unknown. Even the
existence of a bank account opened in the name of . | > is doubtful: the
UBS list of prices is a standard document created for the clients, but .

has failed to prove that it is one of them.

(iif)  Real economic activities

Similar conclusions must be drawn in respect of the “real economic activiges”
of in Switzetland. The 2007 tax return indicates a quite modest
turnover and nothung has been exhibited for the outstanding years. The
Claimant was unable to establish number and type of its clients, type of its
operations, kind of contracts it entets into, quantity and type of personnel,
nature and composition of its managing bodies. It even admitted that it has no

employee.

The Claimant has exclusively produced, after the Vienna October Hearing and

and the corporatien having its “gffective seat of managemen?” in one given place, on the other hand.
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with the Tribunal’s and Respondent’s consent, a “to whom it may concern”
statement made by its sole director i According to

, the company is “imconporated and existing wnder the laws of Switzerland’; it
“conducts a real business activity’; has “valid lon g-term contracts with various Swiss entities
re: domnciliation, financial advisory, accounting and legal services, tax services and the bike”,
and has “varions accounts with Swiss and foreign banks”. . ... __.._. explains that “INp
disclosure of the names and addresses of the business partners of the Company i's made herein

since such disclosure Is miost unusual under normal bissiness practices in Switzerland”’.

Neither the Respondent nor the Tribunal had invited to breach
the confidentiality of its contracts with third parties. It could at least provide a
descriptive list of contracts and some samples concealing the names and
whatever datum identifying the parties, or witness statesments or affidavits issued
by clients, banks or public officers teswfying the existence and nature of the
activities conducted by | in Switzerland. Consequendy, the lettesr of
the ditector has no evidential weight in these proceedings, where the Claimant
had the burden to substantiate its proper standing in the clear meaning of

Article 1(1) of the BIT, as specifically required since the Milan meeting.

In contrast with such a burden, and despite the repeated reminders by the
Respondent and the Tnbunal itself, during the proceedings the Claimant was
constantly unable to produce anything but its own assertions or the assertion of
its own (sole) official. Tt was at a very late stage of the proceedings and upon
insistence by the Tribunal that it made a {non-spontaneous) offer to produce

affidavit. What instead needed was a documentary evidence
formed at the time when the activities were conducted, rather than an isolated
statement created for the purpose of the /s, Even the powers of . . are
unknown and not documented, notwithstanding at the October Heanng the
Trnbunal invited the Claimant to exhibit the powers of the company organ

issuing the statement.

affirmation that . holds accounts in Swiss banks is
immaterial: to substantiate “real economic activities” he should have attached
the bank account documents relating to the tiie of the events giving rise to the
dispute, 1.e. relating to the time when the receivables wete acquired in Slovakia
and the acquisition was followed by the bankruptcy proceedings. These or other
similar documents would have established that, at that ume, was

actually conducting real economic acmvities in Switzerland. Even the telephone

72



224.

225,

226.

227.

228.

and fax numbers presented on the letterhead of are not those of
- in its comments dated October 29, 2010, the Respondent proved
that they belong to ... a tax advisory service, a fact which was not

denied by the Claumant in fusther correspondence.

Under the foregoing circumstances, the Clammant is far from sncesng the
standard imposed under the BIT. The Tubunal sides with the Respondent in
that the BIT requires more than the imere incorporation in one of the
contracting parties, and that Article 1(1) is a special (and rather uncommon)
clause by which the two contracting States intended to exclude from treaty-

rotection “mailbox” or “papes” companies.?3t
pap p

The Tribunal is persuaded that the above interpretation coincides with the
authentic expression of the intention of the Parties to the BIT. It must therefore
give effect to such an intention. Pursuant to Accicle 31 of the Vienna
Convention on the Law of Treaties, any treaty clause must be intespreted “In
200d faith and in accordance with the ordinary meaning to be given to the termi of the treaty in
their context and in the kight of its objectéve and purpose” (Ardcle 31(1)). Artcle 31(2)

specifies that the context and putpose comprise the treaty “preamble”.

Now, the good faith ordinary meaning of the word “real” cannot but be
“actual”, or “effective”, or “genuvine”, or “verifiable”; or “visible”, or “tangible”,
or “objective”. The BIT preamble underlines that the purpose pursued by the
two Conrtracting Srates was intensifying the economic cooperation to the mutual
benefit of both States and fosteting their economic prosperity. It is illogic to
assume that the above goals could be aclueved by giving treaty protection or by
attracang into the host country “shell” companies which are unable to establish
the kind and level of activiges that they conduct in their own State. No State i1s
anxious to promise special guarantees, privileges and protections o investors

which bring no benefit to its economy.

Concluding on this matter, the Tribunal is of the view that 1s not
an “mnvestor” in the meaning of Asticle 1(1) of the BIT. This is per se sufficient

to oblige the Tribuaal to decline jurisdiction over the Claimant’s claims.

Howeves, since also the two jurisdictional tequirements addressed in Secsion

21 SOD, W 157, inter alia quoting Z. DOUGLAS, T be International Law of Investment Claims, Cambridge
University Press, 2009, pp. 317 f¥.
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VIILC.2 have been lengthily discussed during the proccedings, the Trtbunal will

discuss them as well for sake of completeness.

VIiL.C.2 Are the Claiman?'s businesses in Slovakia an invesiment?
229 The only transaction made by mn Slovakia which gave rise to the
dispute was the acquisition of receivables from: . The question of whether

230.

231,

232.

233,

it qualifies as an investment must be cxamined both under the BIT and under

international law rules.

() Under the BIT

The BIT definition of investment is given in its Article 1(2), which corresponds
to the usual model for similag treaties. In abstract terms, the only category which
could apply to the Claimant’s case is the definition included in lettes (c) of the
list in Article 1(2), which refers to “every kind of assets”, including in particultar “(¢)
claims and rights te any performance baving an econoniic value”. As usual in this type of
‘includes” some of the most typical

«

treaties, the list is not exhaustive, but simply

categories of investments.

The category in question must in any case consist of an “asset” as prescribed in
the opening statement of Article 1(2). According to common practice, “asset”
means a right or claim having an economic value and deriving cither from law
or from contract, towards a given debtor, for the performance of a given
obligation. This implies that, when the claim arises from a contract, the contract
itself should qualify as an investment. This in turn implies that the contract

safisfies certain minimum requirements, such as duration, conttibution and risk.

However, the contract in question is the Assignment Contract, which is not a
contract with an ongoing duration. It is rather a contract which exhausts its
object and purpose by its sole stipulation by the parties and the effects of which
~ the assignment ~ take place immediately. In substance, it is a mere purchase-
sale contract, by which one party sells to the other certain receivables globally
amounting to approximately € in exchange for the much more

modest price of approximately €

Moreover, the Claimant has failed to establish with clanty by whom the
“petformance” was due. No performance was per se due by |, who
exhaustively accomplished all it had to do by selling the claumns it had towards

to . te which 1t transferred all relevant usks and
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burdens, including the burden of taking whatever measurc necessaty to make
the claims good. Not even was bound to any duty of performance
towards -, being a third party with respect to the Assignment
Contract. Finally, no “due” performance could be expected by .

from the Slovak authorities — administrative ot judicial — who had the power to
validate or not the assigned receivables in the interest of creditors
and to supervise the correctness of the bankruptcy proceedings: tbese
authorities were 1ndeed bound exclusively by the ®anktuptcy law and by the

duty to assure par condicio amongst all creditors.

In the practice of investment atbitrations, an investment was found to exist
under the category of “claims or rights to money or to performance” in the case
of contracts for public works or infrastructures, or concessions of public
services, or long-term loans or similar financing instruments, made by the
investor with a State or State-ensties. The object of the dispute was the alleged
non-petformance or defective performance of the contract obligations by the
host-country or its own agencies.®*? In such cases, the underlying contracts were
long-term contracts having a significant impottance for the economy of the

host-State.

No such pre-requisite is satisfied by the Assignment Contract. The Claimant
does not complain that it was ensitled to any performance by the Republic of
Slovakia under the Assignment Contract as such and that the Republic failed to
perform it. On the contrary, the Republic was completely extraneous to the

transaction and its economy received no benefit whatsoever therefrom.

According to Arncle 31(1) of the Vienna Convention, the treaty must be
interpreted not only pursuant to its “ordinary meaning”, but also taking into
account the general context, the object and the purpose of the treaty. As seen
before, the object and purpose of the BIT, as reflected in its pteamble, is to
intensify the economic cooperation to the mutual benefit of both States and
attract foreign investments with the aim to foster their economic prosperity. It is
hard to see how the Assignment Contract might have contributed to either the
mutual economic cooperation between States or to the growth of Slovak
economic prosperity. It was rather a private, neutral and speculative business,

having no impact on the State economny.

232 Severa) examples are given by the cases mentioned in foomote 234 hereunder.
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The integpretative criterion set forth by Article 31(1) of the Vienna Convention
must also apply to the terms of the list contained in Asticle 1(2) of the BIT.
Doing otherwise would be inconsistent with the BIT-context and ignore its
object and putpose. More than that, a merely literal applicaton of category (c)
of Article 1(2) would lead, 1n the ptesent case, to what Article 32(2)(b) of the
Vienna Convention defines as a “wanifestly absurd or wnreaconable resul’, 1.e. an

outcome to be necessarily avoided.

Conclusively, even though Atticle 1(2) of the BIT provides for a very broad
definition of the term “amwsiment”, the Assignment Contract cannot be classified

as an investment undet the BIT and thetefore the Tribunal lacks jutisdiction

over the case.

(ii) Lnder international law rules

The Tribunal i1s awate that the multtude of bilateral and multilateral investment
treaties — although containing different definitions (either narrow or broad) of
what constitutes an “investment” ~ explicitly or impliotly refers to an
“objective” definiion given by international law, as applied by other treaty-
based tribunals. Tribunals must therefore be cautious to enforce the tre
intention of the Contracting Parties to the specific treaty forming the basis of
their jurisdicdon, which cannot grossly depart from the “objective” case-law
definiton. The caution is even more necessary In the present case, considering
that the BIT hete in question also provides for an alternative dispute mechanism
(as soon as avatilable) allowing the investor to also opt for submitting the dispute
to ICSID arbitration (see Article 9(3) of the BIT). This means that, although the
BIT gives a broad “investment” definition, the two Contracting States must
have inevitably intended to refer to what consttutes “investment” under the

ICSID Convention as concretely applied in the relevant case-law.

Now, when determining whether a given contractual transaction qualifies as an
investment, investment tribunals constituted under the ICSID Convention tend
to make a double check, both under the applicable bilateral treaty and under the
ICSID Convention. The present Tuabunal is not an ICSID ttibunal and its
conclusion under the BIT could be viewed as sufficient for denying jurisdictien.
However, as eatlier observed, the BIT definition of investment is not an entirely
self-standing concept, but refets to a more general concept given by

mtemmational law rules. Moreover, the Partes have abundantdy pleaded also this
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aspect of the investment nowon. Because of this and of the zreasons given in the
foregoing paragraph, a response by the Tubunal is pertinent also in this

respect. 23

241, A more than abundant number of cases have contributed to clucidate the notion
of investment under the ICSID Convention and, more in general, intesnational
customaty law. It is now common ground that the necessary conditions or
characteristics to be satisfied for attributing the quality of “investment” to a
contractual relationship include: (2) a capital contribution to the host-State by
the private contracting party, () a significant duragon over which the project 1s
implemented and (¢) a sharing of opetational risks inherent to the contribution
together with long-term commitments:2¢ This is not the case herse, the
Assignment Contract being far from satisfying, even in part, the above

characteristics.

242.  Trade ot financial operations unquestionably more substantive than a modest
assignment of receivables were not accepted by international tribunals as
amounting to an “investment”: this was for instance the case of a temporary
transfer of a company’s shares which falled to satisfy the pre-requisites of
duration and substantial conttibuBion to the State’s economy?®, of the

acquisition of certain fiscal credits by the State, which also did not meet the

233 The need for an Investment (also non-ICSID) trsbunal to interpret the BIT definition of
investment consistendy with the general international law criteria and thus make a “double test” is
inter alta admitted by E. CABROL, Pren Neka v. Czech Republic and The Notion of Investment. Under
Bilateral Investment Treaties — Does “Investrent” really mean “every kind of asset”?, in Yearbook on International
Investment 1aw & Policy 2009-2010, ed. by IC.P. Sauvant, Oxford University Press, 2010, pp. 217 and
ff, part. pp. 230 and f.

234 JCSID Case No. ARB/97/4, CSOB v. The Slovak Republtc, Decision on Jurisdiction, 24 May 1999,
49 64 and 90; ICSID Case No. ARB/00/4, Salini Costruttori Sp.4. and Nalstrade S.p.4. v. Kingdon of
Morowo, Decision on Jurisdiction, 23 July 2001, 9 52 and 54; ICSID Case No. ARB/03/29, Bayindir
Incaat Turigm Ticaret Ve Sanayi AS. v. Islamic Repubke of Pakistan, Decisfon on Jusisdiction, 14
November 2005, 9 105 to 138; ICSID Case No. ARB/04/13, jan De Nul NV and Dredying
International NV v, Arvab Republe of Egypt, Award on Jurisdiction, 16 Junie 2006, 4 91; ICSID Case
No. ARB/05/3, LESI Sp A and Astaldi S.p.A. v. People’s Democratic Republic of Algeria, Award on
Jurisdicton, 12 July 2006, § 72; ICSID Case No. ARB/0S/07, Suiperns S.p.A. v. People’s Republic of
Banpladesh, Award on Jurisdicsion, 21 Maxch 2007, §| 99; ICSID Case No. ARB/03/06, MCI Porwer
Group, LC and New Turbise, Inc. v. Eeveador, Award of 31 July 2007, § 165; ICSID Case No.
ARB/05/22, Biwaler Gauff (Yanzania( Ltd. v. United Republic of Tangania, Award of 24 July 2008,
312-317, ICSID Case No. ARB/05/10, Malaysian Historzeal Salvors SDN v. The Government of Malaysia,
Decision of the 4d Hoc Committee on the application for annulment, 16 Apsil 2009, 1 78-79;
UNCITRAL Arbicration, Romate 5.4 v. The Republic of Uzbekeistan, Award of 26 November 2009.

25 JCSID Case No. ARB/07/20, Mr. Saba Fakes v. T he Reprblic of Turkey, Award of 14 July 2010.
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abovementioned requirements®, of a services contract with the host State for
the location and salvage of an ancient vessel that sank off the Malaysian coast
two centuries ago, for lack of capual conuibution, insufficient duration,
presence of exclusively ordinary commercial risks and absence of any significant

contsibution to the economic development of the host State. 27

243.  One of the most recent cases has further contributed to clarify that a transacoon
undertaken “with the sole purpose of taking advantage of the rights contained in such
instruments, witheut any significant econonric activily, does not satisfy the basie pre-requisite of
any investment worth of being protected by international freaties” **® The same decision
further clarified that an mvestment treaty concluded between two States “cannos
contradict’ the above principle.®? This ruling was given in an ICSID dispute, but
this Tribunal is of the view that the same rationale may be transposed to an
investrnent dispute different from an ICSID arbitration, the feature of which is
of being based on a putely speculative transaction deprived of any significant
economic activity in the host country. This §s precisely the case of the dispute at

stake. The Respondent did indeed rely also on such precedent?, and rightly so.

244.  Another illustrative example is given by Joy Mining decision, in which an ICSID
tribunal declined jurisdiction holding that a contract for the supply of important
machinery and equipment, including significant related services (engineering,
erection, maintenance, inspection, testing, commuissioning, training and technical
assistance) was no more than a “sale”, although a complex one, and, as such, did
not amount to an investment.2¢! If the above complex contract did not qualify
as an investment, this i1s  Jor#os7 the case for an assignment of receivables such

as the one giving rise to the present dispute.

236 JCSID Case No. ARI3/06/19, Nations Energy Inc. v The Republic of Panama, Award of 24
November 2010.

27 ICSID Case No. ARB/05/10, Malaysian Historical Salvors SDN' ». The Government of Malaysia,
Awatd on Jurisdiction, 17 May 2007.

28 JCSID Case No. ARB/06/5, Phoenix Action I4d v. The Ceech Republic, Award of 9 April 2009, §
93. For an intevesting comment on this important decision, sce E. SILVA-ROMERO, Observations sur
la notion dinvestissemont aprés la sentence “Phoenix”, in The Paris Journal of International Arbitration (Les

Cabiers de 24rbitrage), 2010, n. 4, pp. 987 and .
239 Jbidess, §) 96.

20 SOD, § 181.

261 JCSID Case No. ARB/03/11, Joy Mining Machinery 1ud. v The Arab Republic of Egypt, Award on
Jurisdiction, 30 July 2004, 9| 54 te 63.
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The constant jurisprudential twend has led the smost prominent doctrine to
exclude in categorical terims that a mere one-off sale transacoon might qualify as
an investment.22 The Tribunal cannor ignore the general consensus formed

around the above doctrine.

In conclusion, the Ttibunal is further comforted that did not
“invest” in the Republic of Slovakia in the propet technical meaning, which

confirms that it lacks jurisdiction over the case.

Having so determined, the Tribunal does not need to address two additional
objections raised by the Respondent, according to which the Claimant’s alleged
investment was not made in accordance with Slovak law or was not made in
bona fide. Having decided that 1t 1s incompetent to decide on the case, it is not

necessary to establish whether these additional objections are grounded or not.

Vi.C3 Does the Claimant’s claim satisfy the prima facie test of a treaty daim?

248.

249.

After having denied jurisdiction on the above firin grounds, the Tribunal does
not need to expand on the merits of the Claimant’s claim for breach of treaty. It
will limit itself to the prima fade test, which is typically conducted by an
international investment tribunal at the jutisdictional phase. The prima facie
standard is meant to determine whethet the claims are sufficiently plausible
under the BIT. In other wotds, the Tribunal should be satisfied that, if the facts
or contentons alleged by the Claimant are ultimately proven true, they would be
capable of consntuting a violation of the BIT.##* Few considerations will suffice

to dispose of this matter.

As framed by the Claimant, its allegation that the Slovak Republic has breached
the BIT in several respects is based on the assumption that the present Tribunal
would have the authotity to correct or cure an error in law possibly made by a

Slovak court as an appeal court would do. In other words, the Claimant seems

242 C, SCHREUER, with L. MALINTOPP], A. REINISCH and A. SINCLAIR, Tée ICSID Comention: A
commentary, 11 ed., Cambridge Unmversity Press, 2009, pp. 128 f£f.

% This approach was inter alia followed by the ICSID wibunals in: 1CSID Case No. ARB/03/3,
Trmprogilo S.pA. ». Islamic Republic of Pakistan, Decision on Jurisdiction, 22 April 2005, § 108; ICSID
Case No. ARB/03/29, Bayindir Insaat Turizen Ticaret Ve Sanayi A.S. v Iilamic Republic of Pakistan,
Decision on Jurisdiction, 14 November 2005, § 195; and ICSID Case No. ARB/04/13, Jan De Nul
NV and Dredging International NV v. Arab Republic of Egypt, Award on Jurisdiction, 16 June 2006,
® to 71.
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250.

251.

252.

IX.

253.

254.

to assume that international law prohibits “wrong” judiciary decisions as such
and that the State becomes automatically responsible in international law if one

of its courts has made a decision which is (possibly) wrong under municipal law.

This is sufficient to conclude that the Claimant’s claims are far from meering the
prima face plausibility test. What intemational law prohibits 1s not a possible
error in law, but a system of justice which falls below a minimum standard so as
to lead to an ipevitable denial of justice. IMowever, the Claimant did not dare to
assert that the Slovak judicial system belongs to such a category, which would be
obviously unsustasnable. And it was also scarcely convincing when it crimcized

the judicial decisions as wrong in municipal law

It has been clarified during the proceedings that the impugned judiciary
decisions concerned all s creditors to the same degree, and were not
exclusix}ely pronounced towards or on request of the Claimant, nor were. they
meant to harm the Claimant alone. In addition, the Respondent has
convincingly objected that other remedies were still available to the Claimant in
internal law in order to try to obtain revision of the judgment that it considered
prejudicial to its interest. The non-exhaustion of local remedies is per se sufficient
to exclude the States’ responsibility in international law for actons or omissions

of its judiciaty.

In conclusion, the prima jace test of a plausible treaty-claim is far from being
met. This inevitably implies that, even in the (remote) case that the Tribunal
would retain jurisdiction over the case, it would be highly unlikely that the
Claimant’s claims could successfully overcome the merits’ examination. In other
words, the -denial of jurisdiction leads to no substantial injustice to the

detriment of the Claimant.

CosTs

Pursuant to Article 38 of the Uncitral Rules, the term “costs” includes the fees
and expenses of the Tribunal, i.e. those of its members and the costs of any
service required by the Tribunal, here the transcription services. They also
include the costs for legal representation of the parties as clauned during the
proceedings “only to the extent that the arbitral tribunal determines that the amonnt of such

costs i reasonable” (Article 38(e)).

Article 38 of the Uncitral Rules reauites the Tribunal to “fix the costs of arbitration
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IX.A

2

257.

IX.B

258.

2

5.

.

i its award”. This s done here-below.

Fees and expenses of the Tribunal

At the Milan meeting, the Parties and the Arbirators agreed that the global
amount of € . would suffice to cover the fees and expenses of the
Tribunal and that the Secretary impbed no additonal cost. Each Party paid half
of the sum on an ad hoc bank account opened by the Chatman as agreed (§ 9 of
the Milan Minutes). Under the above agreement, the Trnbunal had the night (o
fix additional advance payments if the duranon and complexity of the case
exceeded the oxiginal expéctaﬁons. However, the Tribunal considers that the

advance payments made Wy the Pasties remain sufficient.

Each Arbitrator will addtess a pre-paid invoice of its own fees and costs
reimbugsement to the Party responsible for payment. Pursuant to the Tribunal’s

apportionment of costs decided here-below, this Party 1: .

The costs for legal representation

As indicated in § 73 here-above, the Claimant has claimed € vrithout
detailed explanations. The Respondent has claimed € with abundant

explanatiens and evidence.

Exercising the discretion given to it by Article 38(e) of the Uncitral Rules, the
Tribunal considers that the Respondent’s claim 15 much more reasonable and

substantiated than the Claimant’s claun.
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IX.C 'The Tribunal’s ruling on the apportionment of costs

260.

261.

262.

263.

The Tribunal’s jurisdicnon is founded on the BIT, Astcle 9(2)(d) of which
addresses the matter of costs, as follows:
Each party to the dispute shall bear the costs of its own member of the
tribunal and of the chairman and the remaining cost shall be bome in
ggual parts by both parties to the dispute. The tribunal may, however, in

its award decide on a different proportion of costs to be botne by the
parties and this award shall be binding on both parties [emphasis added].

The present proceedings ate governed by the Uncitral Rules, Aracles 40(1) and

(2) of which govern the matter of costs as follows:

1. Except as provided in paragraph 2, the costs of arbiuation shall in

principle be berne by the unsuccessful party. However, the arbitral

tabunal may apportion each of such costs between the pagties if it
determines that apportionment is reasonable, taking into account the
circumstances of the case [emphasis added).

2. With respect 1o the costs of legal representation and assistance referred
to in article 38, paragraph (e), the arbitral tribunal, talsing into account the
circumstances of the case, shall be frce to determine which party shall bear
such costs or may.apportdion such costs between the parties if it
determines that apportionment s reasonable [emphasis added).

Both Article 9(2)(d) of the BIT and Artcles 40(1) and (2) of the Uncitral Rules
confer broad powers to the Tribunal in determining the costs issue. This is in
line with the general tendency in international arbitration law, whereby the
tribunals have an inevitable discretion in giving weight to the specific

circumstances of the case when making any such apportionment.

In the present case, there i1s a winner, the Respondent, and a loser, the Claimant,
who failed to meet the basic jurisdictional requirements and also failed to sassfy
the prirza facie test of a treaty-claim. Therefore, by exercising 1ts discretion, the
Tribunal deems 1t justified to depart from the general rule 1n Artcle 9(2)(d) of
the BIT and to apply its second part empoweting the Tnbunal “fo dedde o7 a
differcnt propordior”’. Accordingly, the Tribunal applies the genetal principle
accotding to which “costs follow the even?’, implying that each Party should bear a
share of costs proportional to its own loss. Since the Tribunal is here accepting
all preliminary objections raised by the Respondent, the Ttibunal considers it
fair Lo leave the Respondent totally harmless and indemnified of the entirety of

the arbitration costs.

82



264.

205.

2066.

267.

208.

269.

As a matter of fact, the titbunal rejected the Respondent’s objection based on
non-compliance with the “wainng period” provision. However, the objection
was not prinza face frivolous: it is indeed almost constantly raised by respondent
States. Second, resolving that matter took a negligible time to the arbitrators in
the context of the full case and did not make any significant difference in the

overall arbitration costs.

In some cases, the sigour of the “loser pays™ rule is mitigated to take into
account possible aggravation of the costs caused by the winning party, for
instance by unnecessarily burdening the nme and costs of the proceedings. But
in the present case the Trbunal sces no such undisciplined behaviour in the
Respondent’s defences, which were efficient and professional It is therefore

inclined not to mitigate the sevexity of the 0/100 apportioning,

The Claimant’s original claim was m 1tself setiously defecuve. It was reasonable
to expect: that the deficiencies would be cured during the proceedings, which
however did not occus. Starting from the Milan meeting of Novesaber 2009, the
Claimant was made aware of the doubts and queries raised by the Respondent
concerning the jurisdictional requirements set forth in Articles 1(1) and 1(2) of
the BIT. If the Claimant knew, as it should have known, thar it risked to be
unable to establish compliance with those requirements, it was probably more

prudent for it to withdraw the claim at that stage.

On February 4, 2010, after analysis of the Claimant’s Statement of Claim, the
Respondent Znfer aka proposed to the Claimant to reconsider its position in the
light of the then alleged “fundamental deficiencies™ in its case, declaring that if
the Claimant withdrew the claim the Respondent would renounce to claim
recovery of the arbitration costs incurred up to the time. This was a second
important reminder that should have induced the Claimant to reconsider its
swategy. It however failed to accept this proposal, thus consciously undertaking

all 1isks inherent to a highly problematic case.

In brief, the Tribunal sees no reason why the Respondent should bear any part
of the arbitration costs in a case where it was bound to withstand a claim which

has been wrongly brought before an incompetent forum.

Consequently, shall keep at its own charge all costs it has incurred
in relation to the present arbitration, including the 50% share of the costs

advanced to the Tribunal and the costs of its own defence and representation
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and — in addition ~ is bound to reimbutse to the Republic of Slovakia both the
50% share of the costs advanced to the Tribunal and 100% of the costs for

defence and representaton claimed by the Republic of Slovakia.

270. The Tribunal has attentively checked the cortectness and adequacy of the sum
claimed by the Respondent for its own legal defence. It amounts to €

thus being slightly higher than the legal costs claimed by the

Claimant, who therefore may not reject them as excessive. Moreover, the claim

was accompanied by convincing explanations given by the Ministry, satisfactory
substantiation of all relevant expenditures and clear evidence. They are therefore

fully admissible to compensation.

X. DISPOSITIVE SECTION

For the reasons set forth above, the Tribunal unanimously orders and awards as

follows:

(a) the Tribunal lacks jurisdiction over the present dispute;

()  the Claimant shall bear the entirety of its own legal and other costs;

© the Claimant shall pay to the Respondent the amount of € as
reimbursement of half of the Tnbunal's costs advanced by the
Respondent plus € ., as Respondent’s legal costs;

()] all other claims and objections are dismissed.

Done in Vienna, place of the arbitration, on Marchj/., 2011, in five originals.

Hans Stuber Bohuslav Klein

(arbitrator)

- N

P -t

Antonio Crivellaro

rman)
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