ANNEX 1

Definitive Treaty of Peace and Amity between his Britannic majesty and his most Christian

majesty (of France) 1814, article 8



FRANCE, 251

e

cation between nations, and continually to render them less
sirangers to each other, shall likewise examine and determine in
what manner the above provision can be extended to the other
rivers which, in their navigable course, separate or traverse dif-
ferent States¥,

VII. The Island of Malta and its dependencies shall belong
i full right and Sovereignty to His Britannic Majesty.

VIIL. His Britannie Majesty, stipulating for Himself and His
Allies, engages to restore to His Most Christian Majesty, within
the term which shall be hereafter fixed, the colonies, fisheries,
factories, and establishments of every kind, which were possessed
by France on the 1st of January, 1792, in the seas and on the
continents of America, Africa, and Asia; with the exception
lowever of the Islands of Tobago and St. Lucia and of the Isle
of France and its dependencies, especially Rodrigues and the
Séchelles, which several colonies and possessions His Most Chris-
tian Majesty cedes in full right and Sovereignty to His Britaunic
Majesty, and also the portion of St. Domingo ceded to France
by the Treaty of Basle, and which His Most Christian Majesty
restores in full right and Sovereignty to His Catholic Majesty.

IX. His Majesty the King of Sweden and Norway, in virtue
of the arrangements stipulated with the Allies, and in execution
of the preceding Article, consents that the Island of Guadaloupe
be restored to His Most Christian Majesty, and gives up all the
rights He may have acquired over that island.

X. Her Most Faithful Majesty, in virtue of the arrangements
stipulated with Her Allies and in execution of the 8th Article,
engages to restore French Guyana as it existed on the 1st of
“January, 1792, to His Most Christian Majesty, within the term
hereafter fixed.

The renewal of the dispute which existed at that period on the
subject of the frontier, being the effect of this stipulation, it is
agreed that that dispute shall be terminated by a friendly arrange-
ment between the two Courts, under the mediation of His Bri-
tannic Majesty. |

XI. The places and forts in those colonies and settlements,
which, by virtue of the 8th, 9th, and 10th Articles, are to be

¥ See Gieneral Treaty of Congress, signed at Vienna, 9th June, 1815. Page d,;



ANNEX 2

Mauritius and Dependencies, Ordinance No. 20, 2 June 1852



MAURITIUS AND DEPENBENUIES.

ORDINANCE

No. 20 of 18532,
Fuacted by the Gorceane of Mauri-
tius with the advice and cansent of
the Council of Government therenf.

———

L.

TitL. For empowering the (Governer 1n cer-

tain cases to extend to the Seychelles

Jalands and  obber Dependencics of Mauritivs the laws and
regulations publishied in this Island.

PreamBLE. WHEREAS some of the laws and re-

gulations publisked in this Colony may

be convenienily adapred to the loeal circurnstances of the

Seychelles and other Dependencies, and it is expedient that

aufficient power should be given to the Governor fur thut
epectal purpose. -

His Excellency the Governor in Council has enacted, and does
hereby enact as follows :

Art. 1.—The Governor is hercby empowered to extend to
the Seychelles Tatands and otlier Dependencies of Mauritiue
sny laws or regulations published in this Colony, under such
restrictions and modifications in the said laws and regula-
lations as the Governor may deem £it, according to the local
circumstances of the said Dependeuncies. :

Art, 2—The present Ordipance shall take effect from the
Bfth day of June 1852, :

Passed in Council at Port Louis, Islasd of Mauritws, thia

second day of June 1852,




ANNEX 3

Mauritius and Dependencies, Ordinance No. 14, 23 March 1853



No. 14 or 1833, -
— Enacted by the Gocernor of ﬂm
tius with the advice and consent of the
Council of Governnent thereof,

For amending and repealin;
dinance No. 20 of 1852.

- WHEREAS an Ordindnce

Prramsre. been pussed on e Sod

1852, No. 20, for empowering

Governor in certain cases to extend to the Sey

Islands and other Dependencies of Mauritius, the'l
and regulations published in this Island, and it

pedient that such power be vested in the Governor and’
His Executive Council.

TrirLe,

His Ezcellency the Governor in Council has engeled and
does hereby enact as Jollows :
Art. 1—Ordinance No. 20 of 1852

thall be repealed, and it is enacted that
in his Executive Counej] is hereb

is. herehy and
the Governor

the ssid: laws and vegulations
deem i, arcording to the log
"‘iﬂ : @tﬁhﬁcieq; |
ﬁ“m the. twenty. aixgh_ day of Marck
Paxsed in Couneil at Port !

this twenty third day of N




ANNEX 4

Ordinance No. 41, 31 December 1875



010 Mauritins;
with the advice

Jendencies
cil of Govern:

of the Qoun

Stipen-
gmaller
called

ds, ]):epenﬁencies
us, in yhich there are o may be
Yishing Stations, and 10 appoint
permanent Qfficers of the Civil
Status for those IS-L}HQS. P

S

HEREAS1t1s expedient to appoint
a Police’and Stipendiary Magistrate for
he smaller Dependencies commonly call-
#0il 1slands.” and those other Tslands,
ePendenoies of Mauritius, n which
here are or MAY be Fishing Stations, and
appoint permanent Officers of the
Civil Status for those Islands ;

.l 5 ol . - M )
b WHERBAS it 1s expedient that such
Polic Sinendiary
}.hg‘e d:ld‘ 5UPJA(\\'~:U)-‘ ‘}hgxstmte
sxsomd have summary jurisdiction, and
snpuld from time to time visit the afore-
said Dependencies to administer ";Llstiée

therein ;

. BEIT THE CEFORE ENACTED
’D‘y Tiis Exeellency the Governor, witl
the advice and consent of the Cgu’nc'l 1f
Government, as follows: e

Policeznd Stipen-
%m‘r‘:’ }K ‘istmtle 1o 1'-—"11; Bhaﬂ be lRqu‘
e appoinred for Her i\IaiPSty th .
. A €
Ynceessors, i1 Queen, Her Heits and
T pszors, from thme to time, to appoint
;;1\3. %:ﬂ proper person to be a i}ol’ \
:VxlﬂmbApc,mhm'y Magistrate for the sir 1;?
”"; . \:.pf\\’:udﬁn’dlai of Mauritins e ovat.
edin Schedule A > enmerat-



overnor the regul
ach visit paid asafor.
said; he shall malke a return of all J udg-
~ ment; and Convictions by him given o
; fa-var ded in mch Dependency separately,

: %alarw_ : ‘ 3 ——Ihere shall be pald

 fosuch \Iag;strdte a salary not excesd.

g Iive hundred pounds per annum,
“and a further sum not exceeding One
‘h\mdrﬂd pounds per annum for travelling
expenses. He shall be entitled to no
other allowance.

o Freepassige.  Such Magistrate shall
further be entitled to obtam a free pas
sage to and from any of the said Depen-
dencies on boc.xd the ships or coasters
‘belonging to, or chartered, or employed
by the propnetora or les ssees of such De-
pemenmes

Contnbuumn to be 4__'1‘}13 salary a.nd tra-
made by proprietors . Rk e f the
of Oil Tslands. velling expenses 0

‘ - said Mw].stmte shall be
Pmd p"ﬂtlv out of a sum of Four hua-
dred pounds sterling which the pros
' PTiEtOTS or lessees of the Dcpbndenﬂé*
-(‘om'monly ealled = Oil Islands;
pay into the I]ea\uu on or lyefore (€
15th day of January in each year, 8¢
Pmﬂ\‘ out of the General Revenues ©
this Colony.

] he
- Tax to be levied 5, —In [Cfd‘ it of t d
in defanls of contri- £ Four mn(.l e
bution. . said sum © t

(
ein sl
pounds cterling b f}s.aea

as aforesaid by the PTOPHC Oh h day of
aforesaid, on or before the 1

he
January as aforesaid, gherc ‘}%gzn
L S >
levied by the Collector of Cus to s
~each Gallon of Oil lmpolted ndb the
Lolsm from the said Q;IlI ’
sum of oue h alx-peﬂﬂ‘w ’
: ) . aLY:IS'
?owemot\t”unf 5, —The sgt ! i
f dh_r\ ‘shm‘-tzatf "tI’ }m“‘
, trate ehaﬂhd‘ diavy \1*

N n lt.
, qnd qutnmwy vested i “‘UI’{Q Ordet b

' Lﬁhtmtf‘ 11! Mauritius by



Septpmber 1838 and
15 of 189 , but under

conduct and state. of the La-
Servants emplo; ed for hire in
'xd*'ISlands, and if the wages of
aid Laborers and Servants have not
een duly paid ; or if medicines or pro-
r house accommodation have not been
ly-provided for the said Laborers and
rvants ; or if they bave been mal-
eated - b} their Master or Masters, or
by any Agent of such Master or ’\Iastera,
be shall have in each such case power
 Bngagements 1o 10 dissolve and annul the
“be amnulled.- - engagements of the said
e Servants or Laborers, and
to send them by the first ship to Mauri-
-tius, and he shall have further power to
adjudge that the costs and expenses of
~the return passage of such Servants or
- Laborers to Mauritius, shall be paid by
‘their Master ov Masters,

.\NV'SPOT’”}O sendback 8. —Ju every case in
Cpeants o SO ohich the said Stipen-
, diary Magistrate shall find
that any Servant or Laborer in the said
Islands, has been brought to the said
Islands to work there for a limited space
of time and after the expiration of his
engagement has been detained upon the
said Isiandm or refused a passage back
to Mauritivs, then it shall be lawful for
the said Stipendiary Magistrate to take
the necessary measures to convey the
said Servant or Laborer to Mauritius,
and to adjudge that the expense and
nssage money of COSS of the return-pas-
Servant to be paid sage of such Servant .or
by Master. Laborer to Mauritius shall
be borne by the Master and all expenses
and costs adjudged by the said Magistrate
under this 'U(M > and the precedmg one
to be paid by a \Tabtsr shall be recovera-
Ble in Manritius in virtue of such ad-
judication before the competent Court of
Law in Mauritius.

Turther powers. 9,-—In every case in
which o complaint shall
in the said Tslands be brought before the

said M J.(Tl\fldtﬁ by a Master or his Agent
against a Servant, and the said Servant
shall be found guilty under the provisions
of the aforementioned Order in Couneil,
or of the aforementioned Ordinance \o




~in the said Order in Couneil, or

iy Master or Servagt - for
= or breach of the law con,
mxtted in the said I%l'mda, and mentmned :
]H the
said Ordinance No. 15 of 1802 hefore
the Stipendiary Magistrate of Port Louis,
~and the said: \Iaﬂlbtlate shall deal with
the said offencv ace ommg to the pro-
~ vision of thedaws 'of Mauritius applicable
to such offence, and in the same w ay as
if the said-offence had heen committed
m Port Lows; prowded no judgment or
order has heen given in the matterby
the S’mpendmn Macristlate of the Sald
Islands.

Judgments to. be 11 —_ All judgments
final,

: S of the said Stipendiary
vMaglstrate given in the said- Islands
~shall he definitive and final to all intents
and purposes.

Personscommxtted 2—-——-EV€I\, V%rdllﬁnt
 to Prison may b

detained - irf Pon. which shall be issued by
L‘?m Gagl; “the person so appomted

-as a Stipendiary Magis-
‘ Tate fm the commlttal to Prison of any
- person, may be lawfully executed by t the
removal of the Offender to the Gaol of
Port Louis,.and by his detention there-
1o in terms of the said Warrant. '

g fehave  13.—The said Magie
Magistrate, trate shall also have the

no\veqund authority vested
:m District \Iaglxtmte» of Mauritius bY
the Q“dO!d!mnc\b Nos. 34 and 35 (?f
1852 ang all mhel laws, u@niatm(‘f therr
,]unsdwhon and in force in Mauritius

for the timg beivg, but with the “modifi-

oat
161 helemaftel ment;omd

C ‘Jncﬁlrrknf_ >
Ur g
Hon ity xx'szr.‘.u 1-} — U e S ud ptlsun

«)Hortl,ouxh_ S B0 appe ointed, on heing

}m ge of tha ¢ duiv sworn hefore avy.
‘

of 20 he SU}’leme L(‘Mt in terms

s k Mlh'\nce No 12 IWQO \113]




said Islands concurrent juris-
h the District Magistrate of

15— Every  warrant
hich shall be issued by
the Person so appointed
. as a Magistrate for the
imittal to Prison of any Person, may
e lawfully executed by removal of the
Offender to the Gaol of Port Louis, and

y his detention therein in terms of the
-said warrant,
ancevctons Suprems | 10:—The  Person 5o
Court of witnesses, appointed as a Magistrate
e, shall have further and

additional power to make
all orders, and to take all necessary
measures to secure the attendance he-
fore the Supreme Court of Mauritius, of all
the Witnesses required to be heard against
or in favor of every Offender committed
by him for trial as aforesaid.

District and Sti- 17— Jt shall not be
ﬁiiﬁ:“j;c“‘* " pecessary for the said Ma-
' gistrate in and for the dis-
charge of his duties as a Distriet and
Stipéudiat‘y Magistrate to have a District
and Stipendiary Clerk.

Magistrate to have Tor the purposes of
powers of Cletk. o0 Ordinance the said
Magistrate is invested wifh the f_umgiions
and is empowcred to perform ’wn'hm t‘he

“said Islands the duties of Clerk of a
District Court as defined by Ordinances
Nos. 34 and 35 of 1852

Register of Orders, 18 —The said Bfagis-
Judgments, 8¢y te shall keep » Register
in which shall be eotered a note of all
- orders, judgments and executions and
*of all other procecdings by him given or
issued and the entry in such Register oc
a true copy thercof signed by the .Ma-
) cistrate shall at all times
e admitted as evidernce
of such entries. and of
; ferred ta beine sue
\ eire DR oS
the proceeqings n«’ft,lrx‘c:lhur (.)Lll‘lll?i;% {1;
nivy or eniries and of e reguiarity of
entry or entrics and of - ¢ regularity
such proceedings withont further proof.

Extracts tot

vy 3 9 a1
mitted as evid

Tistyict Clerk, Fort 19,— 1t shall he the
}L”;‘ o sEReves ity of the District Clerk
fines, &¢, ; i

TN of Port Louis, whenever

Cfuesiinflicted or moais ordered to be



M a;zxsir;;gc__r?fmsﬁid havs
L OISe o,
rthe seal of g, [t o
IXCCon i ()i Col{;;r,l?tf""
giuent gr. conyietig, I(} s
ted. and such wayrapg shall i~“r' '
{,m} ction o s\ich'DiSh‘ict(}?Egli

y e Magistrate 1,

v certified by the
rue copy of the original entyy 1, the
Reglsif’rafm(mud ofthe order, Judgmeys
~or conviction,

Judgment 1ot to be
quashed, challenged,
koo oo

And it shall not e
lawfal for any Court,
i Judge or Magistrate to
‘quash, set aside, modify or challenge o

ANy way. whatsoever such order, judg-
‘ment or convietion, except upon the Go-

' Ereeption, vernor's fiat that a ques-
T tion of law is involved in
the issue which deserves and requires to

~be considered by @ higher tribunal, and
N no case shall it be lawful to issue
such fiat, until the amount of the fines
or the sum or sums ordered to be paid.
have been deposited in the Registiy of
the Supreme Court.

CHAPTER 1I
Civel Status.

Manager to e O 9() _The Manager of
‘cer of Civil Status. Ea(}h of the Ih]deﬁ or
group of Islands m DC}}W:
dule A mentioned, may be Officer of the
Civil Status within the Lsland or group
of Islands placed under his management.
1 Bi‘z‘ths,Dcat(hs and If anv Biﬂh or _D&’:iﬂfh
larviages to be no. ¥ P S farviage
gl:ed to I{ggxstr;xx. cecour ol ;m'j, . i
eneral. -~ be celebrated in any i
Ilands or group of Islands in Schedu
foned, it the duty of the
A mentioned, it shall be the duty oty
ficer of the Civil Status of evm?f fshlere
ependency or of any part there(} W~ .
the Birg, or Death has oeenrred 01 oo
Martiage has leen celebrated upon1 .ke‘
ﬁt»st OCCELS-ion when 1ntercourse Cﬂ}}ﬂﬂ)d.
Place between the said Depcmdgenmc:_af

oo y yirth,
JV'Izmm.ms, to wnotify the 5(11'(3t ?ur
. X . " Hegistra
eath op Marriage to the Regis ol Me-

. B . . [ ¢ nﬂﬁ
neral with a full end circumst e
Morandum of the said Birth 2

et . . by Jarmi-
CHAmiage signed and dated b

ath of

4 hicd
Nais N . ot
EUSY\??“SCB‘LR):\ to be The 5;51(1 ISRt -h
tirens el o Pro. . e dUREE e
TN Genernt, - and Memord Hed

L1
. 1 v HHE
submitted Y



whlch the Person appmnt-

s to be Cnﬂ Sm-
: ed to act as Officer of

O'ﬂice

‘2 .—He shall receive a
'“almy of £25 per annum payable by
he Colonial Treasury, and he shall be
‘liable to the penalties enacted in part X
" Subjeet fo penal- of Ordinance 17 of 1871
o tles, (Articles 112 and follow-
- ing) against Offences committed by the
Ofﬁcexs of the Civil Status.

- Prosecution, where  Provided that the pro-
to take place. .

' ~secution shall take place
before one of the District Magistrates of
Port Louis, and be carried on in manner
and form provided for by Article 112 of
Ordinance No. 17 of 1871, ,
‘kelgte‘gi“efs to be "2‘3.———’1’118 Officer of the
: Civil Status  shall keep
one Register for Births, another for
Marriages and another for Deaths, and
such Hegisters shall be examined and

To be examined S1gN€ by the Magistrate
by Magistrate, whenever he visits the
Islands aforesaid.

Amendment of Acts 24—~ Whenever it shall
of Civil Status.
be necessary to amend an
Act of the Civil Status relative to the
“inhabitants of the said Islands, such
amendment shall take place free of ex-
~ peose, on the Magistrate being satisfied
that it ought to take place and a note of
such amendment shall be entered in the
Register and returned by the Officer of
the Civil Status as soon as practicable
to the Registrar General,

Farther amend-  Provided that the Re.
ments, : 3

aistrar General shall have
the right to apply to a Judge or Ma-
gistrate to have the said Act further
amended or the amendment set aside,
if such amendmient has heen e lectLd
by fraud or by means of illegal me-
thods or for illegal purposes.



&azmge can be QK . .
rilebrated afier one A Marriag gL may

publication, be celebrated in any of
‘ the said Islands after one
;’subh{‘ ation only.

Ordinance No, 17 206.—The provisions of
ol 1871 to havy eﬂme

in the 011 Islands, Ordinance No. 17 of 1871

‘ shall have force in the
said Islands provzded nevertheless, that
it shall be lawful for the Governorin
cxecutive Council, to frame Regulatiens
for the forms of Contracts of Service,
the manamement of camps, hospitals and
shops, and also whenever the local cir-
cumstances of the Jslands shall require
it, to modify or restrict the provisions vt
thls Oldmance and all such Regulations
shall be enforced by penalties nol ex-
ceeding £3) sterling or 1mpzmonmcnt
not exwedmgthme months. And such
Regulations shall be laid on the table of
the Council of Government, and 1t not
disallowed within one month, shall be
published in the Government Gazette,
and  shall then and thenceforth have
force of law as if they formed part of
this Ordinance.

Passep in Council, at Port Louis,
Island of Mauritius, this Twenty-eighth
day of December Ope thousand Eight
~hundred and Seventy-five.

“2

e i 88 A -y

Acting Secretary to the Ceuncil
of Govemm(’nt



ependenczes io which this Ordinance

- applies.

rove—

- Diego Garcia

- Six Islands
Danger Island

Eagle Island

Peros Banhos

Coetivy

Solomon Islands

Agalega

St.-Brandon Islands, alse and
otherwise called Cargados
Carayos.

Juan de Nova.

Trois Fréres.

Providence.




ANNEX 5

The Lesser Dependencies Ordinance, Ordinance No. 4, 18 April 1904



e Officer Administering
Government. of Mauriting
- nd its Dependencics, with the
- adiioe and consent of the Council
1 ’qf.:Gowrnmen't thereaf.

1o provide for the Government,
. of and the Administration of
2 .Ju'sticeintheLesserﬂependeucms.

" T reserve this Ordinance for the
signification of His Majesty’s pleasure

thereon.

1
Officer Administering

the Government.
4 %? April, 1904,

NER a1 T "
SL.lBHf IT ENACTED by the Officer
2 ministering the Government, with
.}V(_‘a.dvmu and consent of the Council
ol Government, as follows :—

Short Title : ;

s e 1. This Ordinance may

- ) be cited as “ The Lesser

ependencies Ordinance’’.

Datnitions.

2. In this Ordinance:

¢ Owner 7 includes lessec.
i T ) ) T
I_bhmda means the Lesser Depen-
~dencies mentioned in Schedule A, or
any onc of them.

“The Magistrate”, ov “a Magistrate”,
means auy one of the District and
Stipendiary Magistrates {or the Lesser
Dependencies appointed wnder this
Ord\pance, and includes an Additio nal
Magistrate appointed under Avtiole

3 (3).

1“ Servant " Master » and ¢ Em

ployer” have the meani s pe
: T have the meanings attached

them by the - chot te
: ¥ the Labour Law, 1878, -




)Itshall belawy
e ,Governcjr, sub.

g Ofﬂle Secl‘e’tary
~appoint two fit and Pmpc}

B0
2l

rsons to be District and Stipendia
Magistrates for the Lesser Dgpen(ﬁl}#
_cies, mentioned in Schedule. A,

 (2) Each of ‘the said Magistrates
~shall act independently of the other,
and shall have the rights, duties,
- powers and jurisdiction defincd Ly
- this Ordinance. . :

~ {3) It shall further be lawful for

- the Governor when necessity arises to

~ issue a commission to any other fit or

~proper person to act as Additional

Magistrate for the Lesser Dependen-

~cies, and such Magistrate shall, in

- virtue of such commission and during

‘its continuance, have all the powers

of a Magistrate for the Lesser De-
pendencies.

_ Visits of Magis- 4 (1) The Magistrates

| bratetolslands o1l visit the Islands
at such times as thev shall be directed
by the Procureur General, and shall
administer Jjustice thel"elin between
the Crown, private individuals, ,and
masters and  servants as defined
by the Labour Law, 1878.

Provided that so far as may be
possible each Island shall be visited at
least once in every twelve months :
and if any Tsland has not been ‘wsﬁpﬁ
for a period of {welve months 1t sha
be visited on the first opportumty 1n
the ensuing twelve months.

(2) The Magistrates shall :tm'th}cl:
have power to visit and inspect allt 1%
“establishments on the Islands, an
all camps and houses (other than
private dwelling houses) thereon, “;
Inspect the books of the establishment
‘and of the shops, and fo test the
weights and measures used in sucl
shops. ‘

(3) They shall respectively report
to the Governor the result of eachvisit
and - of {he inspections made, and

~generally on all matters connected
with the well-lheine of the Islands and
the welfare of {he jnhabitants, There




Prov1ded that any Mao'lstmte ap-
‘pointed under Article 3 (3) shall be
ntltled to an allowance for expenses
f 5 Rupees a day during bhis
2 ;vabsence from Mauritius, which allow-
o 'Qa.nce shall be paid by the Treasury.

Contributionto 6. (1) The owners of
g Efgiﬁ E; e the Islands shall contri-
o » bute to the cost of admi-
ubtxa‘clon of the Islands the sum of
12,000 Rupees in two half-yearly
instalments, payable in the manner
~ hereinafter provided, on or before the
- 31st. Ian11a1y and 31st. J aly in every

 yedr.

: (>) The said contribution shall be
: ﬂppmtmned between the owners of the
Islands, according to. the number of
labourers employed by each of them,
~and the sum due by each owner shall
be paid into the Treasury on or before
the dates above-mentioned. For the
- purpose-of such apportionment, each of
- -the owners shall furnish the Recelver
General with a statement of the said
number of men so emploved ou the
30th. June and 31st, December in cach
yvear. The statement may be controlled
by the Magistrate, and any owner
making afalsc statement shall be linble
to a fiue not exceeding ' 1,000 Rupees.

(3) For the recovery of the said
amount due- from each owner the
Government shall havesn pmnle@e and
the extent and condiftions of such pri-
vilege shall be governed by Ordinance
No. lb of 1843, and shall bé assimilated
to the land tax mentioned in Avticle
21 of that Ordinanece,



2 1o op
€ owner of
161 the acts oceurpeg
Such trial or Proceeding
fd_,;m.then' ordinary Yoyages,
of feeding to pe refunded

the bwﬁérs‘.

- fgi‘;fmf:wg“‘f 7. (1) Any Magistrate
.. whois about io visjt one
of the Islands shall he provided by the
owners with free passage and main.
tenance to and from such Island on
hoard any vessel belonging to, or char-
tered or employed by, the owner of
such Island, and to maintenance while
-~ on such Island,

(2) Vessels going to and from the
Islands shall carry mails free on behalf
~of the Post Office.

Jusisdiction  of g (1) The Magistrate
Magistrates. ey he
~ shall be vested with the
power and authority of District and
Stipendiary Magistrates respectively in
Mauritius, subject only to the modi-
fications hereinafter enacted.

(2) A Court shall be held in such
convenient room or place in the Island,
and on such days and at suc_h hours
as the Magistrate shall determine.

(3) The JIngistrate shall have power,
in any case or matter, to appoint and
swear in such person as he deems fib
to act as interpreter.

Engagement of (]_) All servants,
R other than artisans, pro-
ceeding to the Islands for 83111310}‘;
ment shall previously enter mtol K
written contract of service passedds
follows —

(#) If in Mauritins, then
Magistrate, or before
pendiary BMagistrate
Louls,

before &
the . St}-
of POl‘t-

j | » o+ { >3 fOZ‘E‘
(i) If m the Tslands, then be
a Magistrale, -




: n. eith’er _,ca;sie the
o satisfied that such

in Sevchelles, then before
officer of Seychelles au-
sised by the laws of Sey-
chelles to pass such contracts.

Provided that the conditions and
 forms of such contracts,  and the
“powers of the officer ‘aforesaid in res-
~ peet to passing them, are in all res-
~ peets identical with the conditions and
. forms of the contracts, and the powers
_of the DMagistrate passing such con-
‘tracts, as determined by this Ordi-
‘pance,

{2). Provided furtherthat when any
“person on the Islands desires to enter
into a written contract of service such
~contract may be passed in the Island
before the Magistrate, and shall he in
the same form and subject to the
same conditions as the contract herein
provided.

Jioontracty chser- 1), (1). Written con-
tracts of service shall he
Jin the form of Schedule B, (which
‘may be amended by the Regulations),
and shall not exceed three years ;
in the case of contracts entered into
by members of the snne family, they
shall all expive at the same time: the
word “family’ in this Article shall in-
clude husbands, wives and children.
Certified copies of all contracts shall
be sent to the Manager.” -
{2) In all contracts the nature of
the work for which the servant is
engaged shall be specified, but where
the nature of the workisgencral andnot
capable of express specification  the
Magistrate may, in passing the con-
tract, deseribe such work as foeneral .

(3) In casc any Island Dbe sold,
alienated  or  translerred to auother
person, or succeeded to by another
person, before the fermination of the
contracts of service entered into ivitﬂ
the servants engaced on the Tsland,
such servants shall serve such oflyer
person aceurding to the terms of the
confract, and such new employer or
‘master shall be Leld bound towards
the said servants in all the stipulations



whom
assed i Mauritius -
] ~ shall have the
n St}pendlary Magis-
Articles 100 and 101 of ﬂxe :
1878, ¢

the Tabour Law, 1878,

: shall apply
o ﬁctltlous contmota WPy

‘ Lonnra(tc tocon-. . :
- tinue! Il renewal 11 (1) Wllttem con-

decided by Magis- tracts of service for
trate, whatever period they

may be entered into
shall contmue m force from the day
of their termination until the queshon
of their renewnl has been submitted
to the Magistrate,

(2) At the expiry of any written
contract of service as provided in the
preceding paragraph it shall be optional
~for the servant and owner to renew

the engagement cither by w ritten or
, Verbc»l contract - provided that in the

case of verbal contracts notice of such
~ contract shall be given to the Magis-
trate by the Manager, and that the
Mawlctrate is satistied that the contract
has been entered into.

Freo passage of 19, Servants under
wiesand, children. written contract who
- proceed to the Islands shall have a
~ right for themselves and their wives
and minor children who shall pmcu,u
in the same <hip, to free passage and
subsistence to and from Mauritius or
Seychelles, as the case may he.

Contmets with 13, Contracts with
Do inors shall be subject
to the conditions plebulbed in Article
99 of the Labuur Lm 1878, L‘\cqxi the

fifth pamwluph

1, Every contract of
e’lvwcnmn’[ as afore-
‘ said shall stipulate that
there shall he a sufficient supply of
raiions on the Tsland on  which the
CLahowrers are to be employed to meet
pvery contingency, which supph shall
alwavs be equal o the average
ponsunption - on ihev‘ Island dumyr
four months,

it en

5 f(a) i‘he prowsmns c’;’f‘&r’nic]é 102 of o



oding  to Teland - 15, (1) Any servant
fter: wntten ccn- Wh() after Bllterlncf‘ into
tragh, - a written contract of
: or ~any artisan who after
: ;,mtO any contract of service,
~vsh‘ﬂl_ mthout sufficient excuse, decline
or neglect to proceed in the vessel
"kprowded to take him to the Island in
‘which he has contracted to work shall
be“ hable to be arrested.

(2) For t]us purpose a warrant shall
be issued by the Magistrate or the
Stipendiary Maﬂlbtzate of Port Louis
on the apphcatlon of the master or his

. [3) The punishment shall be im-
. prno‘ament not exceeding three months
- to be awarded by the \Iaomtlate or
~in his absence by the &Upendl(uv
e ’\Taﬂ'lstmte of Port Louis who may
 further give judgment in respect of
~ vany advances made or alleged to have
o beul nmuade to such cervant or artisan.

( (4) Such sentence shall operate as
a dxschdloe from the contract whether
nuhcn or verbal.

Unine detontion 16, Thfa undue deten-
©on Islands. . X
tion on the Islandof any
servant beyond the ter mmatmn of his
~contract, or not providing means of
refurn to any servant entitled thereto,
by the ship next procecding to Mau-
ritius or Seychelles, as the case may
be, shallbe pumshabk by a fine not
exceeding 500 Rupees, without. preju-
dice to any action in damages in
};‘BQPLCT of such detention.

In case of undae de tentmu it shall

- be lawful for the Supreme Cmuf Qn
motion by the ** Ministére Public 7 to
order the owners to take such measuares

~ for terminating such detention withiu




ereof, the Magistrat
: ep@}ﬁles therein prescribeg

ower: - to annul 10 Te i s ‘
engagementand send o 10t 1L 1N Virtug of the
servaot home. ' - 31)01’ L&W’ the \Iam

R L TR v escha
i trate shallannulthe con-
- tract, he shall send the servant hack
by the first ship, to Seychelles if e
‘servant has been engaged in Seychelles

to;_,}y;qu;q’tmsk if the servant las been
engaged in Mauritus, on the Islands,
or elsewhere. The cost of such return
passage shall, unless the Magistrate
- otherwise order, be paid by the em-
“ployer. o

gt tobenaat, 10 ALl Judgments of
Uit the Magistrate givenin
the said Islandsshall be definitive and
- final toall intents and purposes except
as herein provided ; and no proceeding
shall be commenced havingfor objectto
- quash, set aside, modity, or challenge
in any way whatsoever such order,
Judgment or conviction, except upon
- an ez parte ovder of a Judge in Cham-
‘bers that a question of law 1s 11
volved in the issue, which deserves
and requires to be considered by a
higher tribunal, and in no case shall
such order be jssued until the amount
of the fines, or the sum or sun 1‘;
ordered to be paid, have been dCPOS}t‘?.(
in the Registry of the Supreme Court:
_ Imf)risonmenﬁ o‘r{ 20. _A_ny ﬁ"ﬂl’l'ﬁ:l}t 1\:‘\
o s o B ied by tho Maghte
‘ {or the imprisﬂun}emliz
any person 1nay be executed 11 i’,,'l“
prison in the Island, or by the }‘C”‘io o
of the sald person frow the I;flam‘ i)u
board - ship to the aivil '13.1‘1501151 o
Mauritius, and by his detezntﬁ-mu.ﬂlb“
in as the Magistrate shall direct.

gase

way 9], If in ARy C%0
el in Alau- the Iszg’xﬂ ds_,‘ it
exereist
for ta¢

ne e

riking arismg i

is neeessary 10
jurisdici‘i{)n 1 Alauriiius,



( etenmmnw amr
it ;.partles :oor
hspute between
ants :oor (¢) holding
nquiry : or (@) trvmrr
oed mth an oﬂ"ena
temay exereise such juris-
elﬂlbl‘ of the Magistrates
ius, or if there be no such
sistrate, or if the Magistrate who
may be in Mauritius is - mcapamtated
“acting, then such jurisdiction
shall be exercised by one of the
J])1strlct Magistrates of Port Louis, in
civil and crlmmal actions, and by the
St;pendmry Magistrate of Port Louis,
in stipeudlary matters.

The ’\Iamstrate, when exermsmg any
. ,'JLll'lbdlCixOﬂ under this or any other
Article, in Port Louis, shall hold his

~ Courtin the Stipendiary Court of Port
Louis or in such other place as the
Governor may appoint, and he shall
have for the purpose of exercising this
jurisdiction all the powersof a District

or Stipendiary Magistrate acting as
such in Mauritius, as the case may be,

Attendance of wit- 29 The Magistrate
nesses in Maaritiug., 4 =

shall have power to
make all orders, and to take all
necessary measures to sccure the
atiendance before the \uprame Cowrt
of Mauritius of all the witnesses on
any Tsland who are required to be
heard against or in favour of any
offender committed by him for trial.

Aagisirate may - 93 (1) The Magistrate
tuks e\;dence de bene 5 on
eese. shall bave power to
; summon heforehim,and
to take the evidence on cath of, any
person in the Islands whenever such
evidence is requirad in any case pend-
“ing before any Court in Mauritins or
bu\'chpllns, and such evidence taken ez
proprio motw in cases of whieh he may
take cognisance, or, in other cases, on
the request of any J udﬂ’e or Magistrate
before whom sueh case s pnndm
shall be held to be cvidence taken
de bene esse.

2} The Magistrate shall have the
same power, acting ex proprie motu,
with regard to evidence required in
any case within his jurisdiction, and



1) The Magistrate
mpowered to perform
ds the duties per-
ot or a Stipendiary

) When the Magistrate exercises
any jurisdiction ander this Ordinance
n Mauritius, it shall be lawful for the
‘Governor to depute any district or
. stipendiary clerk to act as such in the
~ Court in which the Magistrate holds
 his sitting.

- Eegister of julz- 25 The  Magistrate
| omemsde  ghall keep a register
in which shall be entered a note
of all orders, judgments and execu-
~ tions and of all other proceedings by
~him. given, issued or taken ;and the
entry in such register, or a true copy
~ thereof sizned by the Magistrate, shall
at all times be admitted as evidence
of such entries and of the proceedings
~yeferred to in such entry andof the
- regularity of such proceedings without
. further proof.

. Eecusionofjudy- 26, It shall be the
St iy duty of the District
 Clerk of Port Louls, whenever fines

- inflicted or monies ordered to be paid
- Dby the Magistrate aforesaid have not

been received or paid in the sa-ld,
 Dependencies, to issue a warrant lot
~execution under the seal of the Dis-
triet Court, for ithe execution in this
~ Colony or in iz Dependencies of the
- order, judgment, or conviction left un-
- cxecuted, and such warrant shall issue
on  production to such District
Clerk of a copy certified by the Magis-
- trate to be a”true copy of the original
Cenbry in the register aforesaid of the
order, judgument or conviction.

fufix)f:fﬁ” tobe 97, Tnoall the Islands
. the proprietors shall be

- bound to furnish their labourers with
good and - sufficient lodging, having
sufficient air-space to afford four hun-
dred cubie feet «f air for - each adult
~and child above ten years of ace, and
two hundred and filty cubic feet for
each child wader ten years of age, with




i ’78 1& 1ist of the taslk-
v 1L chall be drawn up
sted up I the
are issued On
the lslamds, r:md a copy k(.pt at the
.joﬁice of the owners or owners’ agents
Coin Mauritins, who shall modvce tho

- same. Defore the b’lpcnhuv Magis-
: f:,trmte be‘fore whom the labonrers are
- Lﬂgaﬂ’ed In this list (he nature and
; f;',duratxon of the corvie mqued from
o thg m‘bom"eh shall be qlaemﬁod

mﬁi%’i;;;‘; pend S8 vaee » gand ¢ fleld

: labour’’ shall be subject

1o the provxsmnb of. &r’mdes 111 and
i 11‘7 of the Labour Taw, 1873,

e mg"g&fﬂ to b2 29. (1) A hospital
. ~ shall be ¢ sonstructed on
~oeach Lataﬂahbhment which shall be in
charge of the manager who shall
: emplov & (,ampetunt warder paid by
~the owners.

= The hospﬂﬂ ghall contain at all

: tlmeﬂ AGGOU1n10x1&t1011 and beds or other

: slcepmo* places for at least the follow-
ing. pxopmtmn of sexvautbs ; namely,
dofo o0 fhe number of  servants
«nmwcd af the - time @ pr ovided  that

_ in no ease ghall the hospital contain

 Lyeds or sleeping places for fewer than
four- SCh'an’(s

The lmspltal shall be constructed so

s to contain 0N thousand cubic feet
per bed, and to afford a floor space of
12 ieet by 6 feet for each bed.

; ‘(q) bﬁ}f\\_'\te accommodation i
,-'hoslnt 2} shall be pf(ﬂldé‘d torﬂ \i}énlefe
on the Tsland ; one quarter of \‘ln
pomber of be'\x as’ above prov lli
peing set apart for that purpose, e



o

ATETs whg
msubord;.
0 have the power
tain those who are disturhipg or
hreatenir 2 to disturbthe public sz\{o
until ﬂ}'ﬁ dange_r of disturbance is overi

- (2) For the purposes mentioned iy
th@ ‘PI'BGeding pamgraph, a proper pri-
~son shall be provided on such Establish-
- ment of such dimensions as to afford
- four hundred: cubic feet of air-space
- and 10 feet by 5 of floor-space for
each person confined therein. In this
prison there shall bea separate rcom

for the women.

Power of fining by 31. In cases of peft}f
Manager. . .
~ ; praedial larcenies the
‘Manager shall have power to inflict 2
fine not exceeding 10 Rapees.
i ?{.eco{a of each im- 32 The Mana ger shall
.ix;;s_l'lment o B0 Lo hound to record ina
: book each case of fine
or imprisonment with the causes zm(:I
circumstances thereof, which shall ljc
“submitted to the Magistrate on his
next visit. The dagistrate shall hm
power to remit or approve such hntﬂ
and to approve the 'impl:}som'neut. )
he is of opinion that the uuprlsonlne';l;
~was not justified, he sha}l have P<}ﬂf uL
to award compe}f;sﬂi‘ion to the labo
- rers.

Nothing hercin contained sh;‘l\li i]l
any way Snleriore with the 1)?“‘201“«&
the Procureur General to proset
criminally in case of need.
st forbreack 53, Any DO,

S o Ordmancenqgﬂyl o
wise provided for shall be Pm”fhti s
| a dine not exceeding 100 lﬂ%!"ﬁ{);

and the Mavistrate may also pronci o

the carcellation of the C11;;Tf*f%‘?l‘:"‘“;{

of the labourer {o the progudmt :
whom sueh breach has Deen

.)!
breach ©O*
er-

come

. ntted.

1
the
prt"'

the

AL
Mg

aeent

o beo 5t Inoall nx}‘fti?l’f

, where o heetion syx?:h
elgagement, and in all jl"f’UCl‘"l

. Gegdil‘,_gg, Rl'iiing fh{;‘l'eundal';




pmvmous of fi.t"flb]t'
"»"G of 1590 the Cu‘d

;}Sfams Runsters n uup}b
ch mhanner as may be provi-
the Registrar General. One
f the ‘duphcates shall be forwarded to
he Rezistrar General after examina-
ton bw the Magistrate as hereinafter
’rowde&.,

2) ’Phc “%szatmig shall, on ecach
isit to any Ishnd examine, ma]» ct
_and verify the said Registers, making
‘a note of such examination in the
}m&rgm of each act, and report thereon
. tothe Registrar (,r@lll‘l al. He shall
further have power, ew proprio molu,
 to order the rectification, amendment
“or annulment of any act, reporting his
action in any case to the ‘\[ini\h‘sm
“Tublic, who shall have power to refer
‘the matter for subsequent order to the
Supreme Couwrt,

~(3) The Magistrate shall on his nexf
visit to every Island examine the
entries in the existing Registers made
sinfe the coming mto force of the
“Civil Status Ordinance 1890, reporting
thereon to the Registrar Gulual, alter
taking such action as he is empowered
to take by paragraph (2) of this Article
as the cireumstances of each case may

require.

- Legal assistance 36. The pO“"Gl‘S"féStGd
f:;ﬁimm by Frossn the Protector of Im-

‘ ‘ migrants with regard fo
scrvzmt\ and immigrants in “\Lmrmus
Dby Articles 22, 23 and 24 of the Labor
Law, 1878, shall be exercised by the
« Alinistére Public” with regard to all
servants in the Islands.

_ Power of Gover- - 37, The powers given
TR to  the G’)\"‘ln()l in
Txecutive Council wnder Article 281
of the Labor Law 1878, shall apply

martates mutandis to the {smndx

'1

Medical fuspection. 8 The Gov ernor shill
’ have power to order the
i0s i;gmlun by a duly qualified medical



re of the Lessep
‘h medicalinspee-
ed to a free passuce
be inspected and his

uty of the Collector of
‘ustoms before giving
ance to any vessel bound for the
lands, in addition to any duties in
respect of clearance imposed by the
~Merchant - Shipping Aect, 1894, fto
- ascertain whether the labourers on
" hoard other than artisans are all under
- written contract : and to refuse clear-
ance until the fact is established to
~ his satisfaction.

o l?awgr'm mako Ro-  4(), The Governor in
Cogulstions. s g .
i SRR Executive Council shall
- bavepower to make Regulations, which
~shall belaid on the Table of the Coun-
- cil, with respect to—

- .t the employment of labourers on

~ the Islands or in any one of them,

- their rates of pay, rations, tasks, hours

of lubour, hospital {reatment, supply

~ of medicines; passages to and from the
- Islawdsy- o 7

- %t the general conduct of the shops
- on the Islands, and the weights and
- measures to be used therein ;

11111233 ,the_ Prevention and removal of
e )?3‘11%618__,.;’,&111&,_&11 matters relating to
Ao ml‘wj }1307 tealth, and su‘chv measures

e gngzc.eyssary to facilitate the

i dto ¥ alminiztration of the Islands:

 thores ).;g%;g_w ‘penalties for any breach

ARV L5 3 O Ty L :

thereof notexcceding 1,000 Rupees.

4'3_‘{;@1:;6}; § _ SR )
it Conrs ons 41, The District Court

1ances,. : A SIS :

PRSI Ordinances, namely; Or-
95 orjaps o Uinances Nos, 21, 92 and
B ,ti{;‘“j:.fiﬂd, all Ordinances amend-

Tslands, iiame’ are extended to the

Plit:ahiq; E)[‘ ??lfd} a8 they may be ap-

. : FEREIeN Y. -

The prowier Ve not been modified by

he i}é’:“zzgnsm this Ordinzmc.ce ]m);%

shall haye 2 ;fn, Executive Coim_cﬂ

whieh thnp‘}“i‘.w o make Regulations

Couiiéﬁf Eheiie 1*“1“1 on the hﬂie of 'th{;

'(‘;’o'u'r"{f,t';f’nrag?é-og”“s to the Rules of
: 1or th LY Vet ~ o
~ the procedure ulndipo-s(‘ of regulating
puces, er the said Ordin-







ANNEX 6

Cayman Islands and Turks and Caicos Islands Act 1958, section 1



Separation of
Turks and
Caicos Islands
from colony
of Jamaijca.

Provisions as
to governmesnt
of Cayman
Islands and
Turks and

Caicos Islands.

26 & 27 Vict.
c. 31,

36 & 37 Vict
c. 6,

4 & § Eliz. 2.
c. 63,

LALLM AL, LFJO

CHAPTER 13

An Act to separate the Turks and Caicos Islands from
the colony of Jamaica and to make fresh provision
for the government of those Islands and of the
Cayman Islands. [20th February, 1958]

DL it enacted by the Queen’s most Excellent Majesty, by and
g P with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament
assemmbled, and by the authority of the same, as follows:—

1. On such day as Her Majesty may by Order in Council
appoint (in this Act referred to as the “appointed day ™) the
Turks and Caicos Islands shall cease to be part of the colony of
Jamaica.

2.—(1) On the appointed day the Cayman Islands Act, 1863,
and the Order i Council made under the Turks and Caico
Islands Act, 1873, shall cease to have effect. :

(2) Her Majesty may by Order in Council make such provision
as appears to Her expedient for the government on and after the
appointed day of the Cayman Islands and the Turks and Caicos
Islands as part of the West Indies (that is to say, the Federation
established under the British Caribbean Federation Act, 1956),
and any such Order may, in so far as may be consistent with the
provisions of any Order in Council in force under section one
of that Act,—

(a) confer power to make laws for any of the said Islands on
authorities established under the Oider, on the legislature
of Jamaica, and on any other authority;

(D) confer or provide for conferring on any court of Jamaica
original or other jurisdiction over matters arising in any
of the said Islands;

(c) confer powers and impose duties on any authorities
established under the Order or any other authorities of
any of the said Islands or any authorities of Jamaica;

(d) make or provide for the making of such incidental,
consequential or {ransitional provisions as may appear
to Her Majesty to be necessary or expedient.



(3) The cesser of the provisions mentioned in subsection (1)
of this section shall not affect the continued operation of any
other law in force in any of the said Islands immediately before
the appointed day; but an Order in Council under this section
may make or provide for the making of such modifications or
adaptations in, and such repeals of, any such laws as may appear
to Her Majesty to be necessary or expedient in consequence of
the passing of this Act,

(4) An Order in Council under this section made before the
appointed day may be so framed as to enable any authority upon
whom power is thereby conferred to make any provision or to
adapt, modify or repeal any law to exercise that power before
that day with effect from that or a later day.

(5) An Order in Council under this section may be revoked or
varied by a subsequent Order in Council,

3.—(1) Notwifthstanding anything in section two of this Act or Power to
any Order in Council made under that section, Her Majesty may authorise
by Order in Council confer power on any authority to make, in making of
relation to periods of emergency, such laws for any of the said [ oo
Islands, to have effect notwithstanding the provisions of any
other law, as may appear to that authority to be necessary or
expedient for securing the public safety, the defence of that
Island or the maintenance of public order or for maintaming
supplies and services essential to the life of the community; but
any power so conferred shall be exercisable only to the same
extent and subject to the same restrictions as the power of the
legislature of the Island to make laws in similar circumstances.

(2) In this section * period of emergency > means, in relation
to any of the said Islands, a period beginning with a declaration
made by such authority and in such manner as may be prescribed
by an Order in Council under this section that a public emergency
exists in that Island and ending with a declaration so made that
a public emergency no longer exists therein.

(3) An Order in Council under this section may be revoked or
varied by a subsequent Order in Couneil.

4, This Act may be cited as the Cayman Islands and Turks Shost title.
and Caicos [slands Act, 1958.

i e R e



ANNEX 7

Declaration of the Organization of African Unity Assembly of Heads of State and
Government, Cairo, 17-31 July 1964



DENUCLEARIZATION OF AFRICA

DENUCLEARIZATION OF AFRICA
(ORGANIZATION OF AFRICAN UNITY
RESOLUTION 11(1), 1964)

Adopted on: 17 to 21 July 1964

We, the Heads of African State and Government,
meeting in the First Ordinary Session of the
Assembly of the Organization of African Unity,
in Cairo, UAR, from 17 to 21 July 1964,
Conscious of our responsibilities towards our
peoples and our obligations under the Charter of
the United Nations and the Charter of the
Organization of African Unity to exert every
effort to strengthen international peace and
security, Determined that conditions conducive
to international peace and security should prevail
to save mankind from the scourge of nuclear war;
Deeply concemed with the effects resulting from
the dissemination of nuclear weapons;

Confirming resolution 1652 (XVI) of the
General Assembly of the Untied Nations which
called upon all States to respect the Continent of
Aftrica as a nuclear-free zone;

Reaffirming the Resolution on General
Disarmament adopted by the Conference of
Heads of State and Government in Addis Ababa
in May 1963;

Bearing in mind that the General Assembly of
the United Nations in its Sixteenth Session called
upon “All States, and in particular upon the
States at present possessing nuclear weapons, to
use their best endeavours to secure the
conclusion of an international agresment
containing provisions under which the nuclear
States would undertake to refrain from
relinquishing control of nuclear weapons and
from transmitting the information necessary

for their manufacture to States not possessing
such weapons, and {(containing) provisions under
which States not possessing nuclear weapons
would undertake not to manufacture or otherwise
acquire control of such weapons™,;

Convinced that it is imperative to exert new
cfforts fowards the achievement of an early
solution to the problem of general disarmament

1. SOLEMNLY DECLARE their readiness to
undertake in an International Treaty to be
concluded under the auspices of the United
Nations not to manufacture or acquire control of
nuclear weapons;

2. CALL UPON all peace-loving nations to
adhere to the same undertaking;

3. CALL UPON all nuclear powers to respect
and abide by this Declaration;

4, INVITE the General Assembly of the United
Nations, in its 19th Regular Session, to approve
this Declaration and take the necessary measures
to convene an International Conference with a
view to concluding an international treaty.

Pelindaba Resource Page
© James Martin Center for Nonproliferation Studies



ANNEX 8

UK comments on Friendly Relations Declarations, 18 September 1964
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UNITED KINGDOM OF GREAT ERITAIN AND NORTHERN IREIAND

[priginal . English/
18 September 1964

PR e R

© Her Majesty's Goverrment submit the following comments on the principle of
equal rights and self-determination of pecples referred to in paragraph 5 of
resclution 1966 (XVIII), they reserve the right to present at an sppropriate time
additional comments on ‘this principle as well as on the other two prlnciples
referred to in paragraph 5 of resolution 1566 (XVIII)

The principle ¢f egual rights end self-determination of pecples

In the opinion of Her Majesty's Goverrment the two elements in the principle
of equal rights and self-determination of peoples mre complementary 1o one
anotiher, ana in so far as self-detergination iz a 1ega1,‘and not merely =
political concept, it is properly expressed as s principle and not 2s a right.
"The concert of self-determination has been inveked, or prayed in aid, in a mmber
-6f-different circunstancés; its relevance, it is submitied, can oply be
determined in relatiocm to the circumstances of esch particuler case, and in the
iight of thnr principles which 2re affiraed In the United Natiors Charter.

Scope of “he concert of self-determinstion

Seif-ietermirnation was one of the basic concepts 6f ‘the peace settlemsrt
whick foliowed the First Werld War, snd its applicaticn in that context
ccnsidersbiy reduced the puzber and size of nationel minorities in Europe. The
conespt then meant, broadly, that the wishes of the peoples concerned shewld be
‘teken intc sccount before any terzitoriel chenges were mede. It was clear that tis
concept oF self-determination was copsidered in this context, es well as in the
context of the aspirations of pecfles who ted not vet atteined a 2] measure ¢
self-goverzment, by the framers of the United Kations Cherter. Differing visws
wers then expressed as to the scope of the comcerd, These ere summarized as
follows iz the summary report of Committes 1.1 which comtains the following

passage:
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YConcerning the principle of self-determination, it was strongly emphasized
on the one side that this prlnciple corresponded closely to the will and ‘
desives of people everywhere and should be clearly enunciated in the

Cherter; on the other side, it was stated that the principle conformed to
the rurposes of the Charter only in so fer it implied the right of self-
goverrment of peoples and not the right of secession" (UNCIO, Vol. 6,

p. 296).

Evpression of the princivle of egual rights and self-determination of pedples
in the United Nations Charter

The principle now under éxamination is expressed in Article 1 of thé.

United Nations Charter. In paragraph (2) of that Article one of the purposes

of the United Nations is stated to be:
"o develop friendly relstions smong metions based on respect for the
principle of equel rights and self-determination of peoples, and to take
other appropriate measures to strensthen universal peace".

In recommending the adoption of this peragraph Committee 1/1 of the

San Frencisco Conference stated that it understocd
“thet the pricciple of equel rights of peoples and thet of self-determineticn
are two complenentary parts of one standard of conduct;
that the respect of that principle iz & basis for the development of
frierily reletions apd is cne of the zesasures to szrengthen universel TeaCE;
that an essexntial element of the principle in question is & free 2nd i

genu r% expression of the will of the people ..... " (UNCIO, Vol. 6,
p. 435

Tt cen therefcrs be seen thai the pricciple of equel rights and self-
determination of pecples is, and was intexded by those who drew up the Charter o
te, a prinmciple of universal application. The Charter itself is expressed in iis
Presmble to have btesn made in the neme cf "the peoples of the United Nations",
determirned, inter alia, "to reeffirm fait: irn the equel rights .... of paticns
lerge and s=al1"; *ut, as only States can’ve Members of the United ¥ations, 1%
1s gpvarers, that the reference to "peoples” in the context of the Charter is
directed o those who are so organized es > comstitute a State in the territory

which they oceupy. Therefore, the principle of ecual rights and seil-determinaticn

Q

? peoples applies primarily to the equal rizhts and self-dstermicstion of

indevendens States. Understood In this sezse, the principle is clearly linked
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to ¢ther concepts whidﬁ are expressed and recognized in the United Nations
Cherter, such. as the sovereign equality of States, territorial integrlty and
political zndependence, and the principle of non-intervention. Nevertheless, as
e political principle, self-determination is not limited to States and in any
event must be subaect to the obligations of international law both customary
and conventional. As pointed out above, after the First World War the principle
of self-determipetion was appiied mainly to minorities. Ihis illustrates the
flexibility of the 3pplication of the principle to particuler czrcumstances, and
enphasizes that it is not necessarily confined in its epplication to independent
scvereign States. ’ ‘

Although the term self-determinatlon is not used in Chapters XTI ang XII of
the Cherter, the concept itself is implicit in both chapters. One of the basic
cbjectives of the trusteeship system is stated In Article 76 (b) to be "to promote
the politicel, economic, social and educational advancement of the inbabitants of
the trust territories, and their progressive develépment towards self-government
or independence &s may be approprizte to the particuler circumstances of each
territory and its peoples and the freely expressed wishes of the people concefned".
Similarly, Article 73 of the Cherter provides thet States responsible for the
administration or territories whese peoples have not yet attained & full reasure
of self-govermment should "promote to the wtzost, within the system of
juternaticrel peace and security established by tihie ..... Charter-the well-being
of the iphzbitants of these territories” and to this end should, inter alis,

Tdevelop self-government ..... take due eccount of the politicel

aspirstions of the peoples and ..... &ssist them in the progressive

gevelcszent of their free political institutions according to the pa‘tlcg‘ar

circuzstances of each terrifory and its pecples and thelr varying stages of
sdvancezent - ‘

The development of self-govercment and the progressive development of Iree
poiiticel icstitutions are both entirely compatitle with the concept of self-
determinetic .Indeéd, the princizle of self-determination has been of furdamertal
importance iz Brisish policy towards the zen-sell-soverning territories end has
=leved & cavéinal part ip their gvalution to self-govermnment and independance.

T4 is, hevever, in the opinion of Zer Majesiy's Government to place en
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unwarrantable gloss on the Charter to derive from the wording of either

Article 1 (2) or of Articles 7% (b) and 76 (b) 2 "right™ of self-determination.

_As is pointed out in Commenteries on the Charter (Goodrich and Hamboro (revised
edition), vp. 95-96: 'Eentwick end Martin, p. 7) the lengusge used in Article 1 (2)
was not 1nzended to form any basiz on which a province, or other part, of a

' sovereign 1naependent State could claim to seCEde from that State, or to form the
besis for iwmediate demands for independence on the part of peoples who had not

' yet attained & full measure of self-government. Nor has Article 73 of the Cherter
created, as is sometimes alleged, & "right” of self-determination for territeries
which have not yet achieved & full measure of self-government, since although its

provisions are entirely compatible with the concept of self-détermination, it
relates to the objectives to be pursued by States administering such territories
and does nct purport to create, in this or any other respect, any enforcesble
rights.

Conclusions

To spezz of e "right" of self-determination implies thet regerdless of
circumstances, any group of "peoples” may &t any time assert their independence,
and ignores the fect which, as has already been seen, was recognized dy those who
drew up the United Nations Cherter, that the two concepts esnshrined in the
principle row under consideration are complewentary parts of one standard of
copiuct. I & "right” of self-determination were held to exist it could be invexed
in gircumstances in which it would be in conflict with other concepts enshrined in
the Charter. It could, for instauoce, be held to authorize the secessicn of e
provinee or other part of the territory of & sovereign independent State,\ e.g. the
secassion ¢f Wales from the United Kingdez J or the secession from the United States
of Americz o~f cne of its constituent States. Tt could also be held to authoricze
eleizms to irZependence by & perticular racisl or ethnic grour in & particula;
territory, oo o Justify, on the kesis of an alleged gxpression of the pepular
will, ¢leiz:z to anrexation of 8 cerialn terrilory or terrilories.

In the cpinion of Her Majesty's Goverxzwent, although the prinelnle of selil-
Getermiretisn is & formative principle of greet potency, it is pot capable of

suf<icientiy exact definition in relatior o particular circumstanpces to amount tc
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a legel right, and it is not recognized as such either by the Charter of_the
United Rﬁtioﬁs or by customayry internstional law,

It must also, as Embhasized above, be considered in the Ecntext-Of other
relevant provisions of the Cherter end, in particular, as part of & wider
prineciple which recognizes the concept of sovereign equality of States as well
as the concept of self-determination. '
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British Indian Ocean Territory Order 1965 (S.I. 1965/1920)
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STATUTORY INSTRUMENTS

1965 Neo. 1920
OVERSEAS TERRITORIES
The British Indian Ocean Territory Order 1965
Made - - - - Bth November 1965
At the Court at Buckingham Palace, the 8th day of November 1965
Present,
The Queen’s Most Excellent Majesty in Council

Her Majesty, by virtue and in exercise of the powers in that behalf by
the Colonial Boundaries Act 1895(a), or otherwise in Her Majesty vested,
is pleased, by and with the advice of Her Privy Council, to order, and
it is hereby ordered, as follows: —

1. This Order may be cited as the British Indian Ocean Territory
Order 1965.

2.—(1) In this Order—
“the Territory ” means the British Indian Ocean Territory ;

“the Chagos Archipelago”™ means the islands mentioned in
schedule 2 to this Order ;

“the Aldabra Group ” means the islands as specified in the First
Schedule to the Seychelles Letters Patent 1948(b) and mentioned in
schedule 3 to this Order.

(2) The Interpretation Act 1889(c} shall apply, with the necessary
modifications, for the purpose of interpreting this Order and otherwise
in relation thereto as it applies for the purpose of interpreting and other-
wise in relation to Acts of Parliament of the United Kingdom.

3. As from the date of this Order—

(@) the Chagos Archipelago, being islands which immediately before
the date of this Order were included in the Dependencies of
Mauritius, and

{(b) the Farquhar Islands, the Aldabra Group and the Island of
Desroches, being islands which immediately before ihe date of
this Order were part of the Colony of Seychelles,

shall together form a separate colony which shall be known as the
British Indian Ocean Territory.

‘4, There shall be a Commissioner for the Territory who shall be
appointed by Her Majesty by Commission under Her Majesty’s Sign
Manual and Signet and shall hold ‘office during Her Majesty’s pleasure.

§. The Commissioner shall have such powers and duties as are con-
ferred or imposed upon him by or under this Order or any other law
and such other functions as Her Majesty may from time to time be

(a) 58 & 59 Yict. c. 34. () Rev. XX, p. 688: 1948 1, p. 4730.
{c) 52 & 53 Vict, c. 63.
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pleased to assign to him, and, subject to the provisions of this Order
and any other law by which any such powers or duties are conferred
or imposed, shall do and execute all things that belong to his office
according to such instructions, if any, as Her Majesty may from time
to time see fit to give him.

6. A person appointed to hold the office of Commissioner shall,
before entering upon the duties of that office, take and subscribe the oath

“of allegiance and the oath for the due execution of his office in the form

set out in schedule 1 to this Order.

7.—(1) Whenever the office of Commissioner, is vacant .or the Com-
missioner is absent from the Territory or is from any other cause pre-
vented from or incapable of discharging the functions of his office, those
functions shall be performed by such person as Her Majesty may
designate by Instructions given under Her Sign Manual and Signet or
through a Secretary of State. ~

(2) Before any person enters upon the performance of the functions
of the office of Commissioner under this section he shall take and
subscribe the oaths directed by section 6 of this Order to be taken by a
person appointed to hold the office of Commissioner.

(3) For the purposes of this section—

(a) the Commissioner shall not be regarded as absent from the
Territory, or as prevented from, or incapable of, discharging the
functions of his office, by reason only that he is in the Colony of
Seychelles or is in passage between that Colony and the Territory
or between one part of the Territory and another; and

(b) the Commissioner shall not be regarded as absent from the
Territory, or as prevented from, or incapable of, discharging the
functions of his office at any time when an officer is discharging
those functions under section 8 of this Order.

8.—(1) The Commissioner may, by Instrument under the Official
Stamp of the Territory, authorize a fit and proper person to discharge
for and on behalf of the Commissioner on such occasions and subject to
such exceptions and conditions as may be specified in that Instrument
such of the functions of the office of Commissioner as may be specified
in that Instrument.

(2) The powers and authority of the Commissioner shall not be
affected by any authority given to such person under this section other-
wise than as Her Majesty may at any ume think proper to direct, and
such person shall conform to and observe such instructions relating to
the discharge by him of any of the functions of the office of Com-
missioner as the Commissioner may from time to time address to him.

(3) Any authority given under this section may at any time be varied
or revoked by Her Majesty by instructions given through a Secretary of
State or by the Commissioner by Instrument under the Official Stamp
of the Territory.

9. There shall be an Official Stamp for the Territory which the Com-
missioner shall keep and use for stamping all such documents as may
be by any law required to be stamped therewith.

10, The Commissioner, in the name and on behalf of Her Majesty,

.may constitute such offices for the Territory as may lawfully be con-

stituted by Her Majesty and, subject to the provisions of any law for
the time being in force in the Terrtory and to such instructions as may
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from time to time be given to him by Her Majesty through a Secretary

of State, the Commissioner may likewise—
(@) make appointments, to be held during Her Majesty’s pleasure, to
any office so constituted ; and -
(b} dismiss any person so appointed or take such other disciplinary
action in relation to him as the Commissioner may think fit.

11.—(1) The Commissioner may make laws for the peace, order and
good government of the Territory, and such laws shall be published in
such manner as the Commissioner may direct.

(2) Any laws made by the Commissioner may be disaliowed by
Her Maijesty through a Secretary of State.

(3) Whenever any law has been disallowed by Her Majesty, the
Commissioner shall cause notice of such disallowance to be published in
such manner as he may direct. '

(4) Every law disallowed shall cease to have effect as soon as
notice of disallowance is published as aforesaid, and thereupon any
enactment amended or repealed by, or in pursuance of, the law dis-
allowed shall have effect as if the law had not been made.

(5) Subject as aforesaid, the provisions of subsection (2} of section 38
of the Interpretation Act 1889 shall apply to such disallowance as
they apply to the repeal of an enactment by an Act of Pariiament.

12. The Commissioner may, in Her Maijesty’s name and on Hér
Majesty’s behalf—- :

(a2} grant to any person concerned in or comvicted of any offence
against the laws of the Terrilory a pardon, either free or subject
to lawful conditions ; or

(b) grant to any person a respite, either indefinite or for a specified
period, of the execution of any sentence imposed on that person
for any such offence ; or

{c} substitute a less severe form of punishment for any punishment
imposed by any such sentence ; or

() remit the whole or any part of any such sentence or of any penalty
or forfeiture otherwise due to Her Majesty on account of any
offence.

13. Whenever the substantive holder of any office constituted by or
under this Order is on leave of absence pending relinquishment of his
office— . :

{a) another person may be appointed substantively to that office ;

(h) that person shail, for the purpose of any functions attaching to that

office, be deemed to be the sole holder of that office.

14. Subject to any law for the {ime being in force in the Territory
and to any Instructions from time to time given to the Commissioner by
Her Majesty under Her Sign Manual and Signet or through a Secretary
of State. the Commissioner, in Her Majesty’s name and on Her Majesty’s
behalf, may make and execute grants and dispositions of any lands or
other immovabie property within the Territory that may be lawfully
granted or disposed of by Her Majesty.

15.-—(1) Except to the extent that they may be repealed, amended
or modified by laws made under section 11 of this Order or by other
lawful authonty, the enactments and rules of law that are in force
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immediately before the date of this Order in any of the islands comprised
in the Territory shall, on and after that date, continue in force therein
but shali be applied with such adaptations, modifications and excep-
tions as are necessary to bring them into conformity with the provisions
of this Order.

(2) In this section “enactments” includes any instruments having
the force of law.

16,—(1) The Commissioner, with the concurrence of the Governor
of any other colony, may, by a law made under section i1 of this
Order, confer jurisdiction in respect of the Territory upon any court
established for that other colony.

(2) Any such court as 1s referred to in subsection (1) of this section
and any court established for the Territory by a Jaw made under section
11 of this Order may, in accordance with any directions issued from
time to time by the Commissioner, sit in the Territory or elsewhere for
the purpose of exercising its jurisdiction in respect of the Territory.

17.—(1) Notwithstanding any other provision of this Crder but sub-

ject to any law made under section 11 thereof,

(&) any proceedings that, immediately before the date of this Order,
have been commenced in any court having jurisdiction in any of
the islamds comprised in the Territory may be continued and deter-
mined before that court in accordance with the law that was
applicable thereto before that date;

(b} where, under the law in force in any such island immediately
before the date of this Order, an appeal would lie from any judg-
ment of a court having jurisdiction in that island, whether given
before that date or given on or after that date in pursuance of
paragraph (4) of this subsection, such an appeal shall continue to
lie and may be commenced and determined in accordance with the
law that was applicable thereto before that date ;

(¢} any judgment of a court having jurisdiction in any such island
given, but not satisfied or enforced, before the date of this Order,
and any judgment of a court given in any such proceedings as

_are referred to in paragraph (a) or paragraph (b) of this sub-
section, may be enforced on and after the date of this Order in
accordance with the law in force immediately before that date.

{2) In this section “ judgment” includes decree, order, conviction,
sentence and decision.

18.—(1) The Seychelles Letters Patent 1948 as amended by the
Seychelles Letters Patent 1955(a) are amended as follows:—

(@) the words “and the Farquhar Islands” are omitted from the

definition of “ the Colony ™ in Article 1{1);

(b) in the First Schedule the word * Desroches”™ and the words
“ Aldabra Group consisting of ”, including the words specifying
the islands comprised in that Group, are omitted.

(2) Sectton 90(1) of the Constitution set out in schedule 2 to the
Mauritius (Constitution) Order 1964(b) is amended by the insertion of
the follgwing definition immediately before the definition of * the
Gazefte ! —

(=} S.I. 1955 11, p. 3217. (b) S.I 1964 1, p. 1163,
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« ¢ Dependencies ” means the islands of Rodriques and Agaléga,
and the St. Brandon Group of islands often called Cargados
Carajos ; .

(3) Section 2(1) of the Seychelles (Legislative Council) Order in
Council 1960(a) as amended by the Seychelles (Legislative Council)
(Amendment) Order in Council 1963(b) is further amended by the
deletion from the definition of * the Colony ™ of the words * as defined
in the Seychelles Letters Patent 1948 ”.

19, There is reserved 1o Her Majesty full power to make laws from
time to time for the peace, order and good government of the British
Indian Ocean Territory (including, without prejudice to the generality
of the foregoing, laws amending or revoking this Order).

W. G. Agnew.

- SCHEDULE 1 Section 6

OATH (OR AFFIRMATION) OF ALLEGIANCE

I, do swear {or do solemnly affirm) that I wili
be faithful and bear true ailegiance to Her Majesty Queen FElizabeth the
Second, Her Heirs and Successors, according to law. So help me God.

OaTH {OR AFFIRMATION) FOR THE DUE EXECUTION OF THE
OFFiCE OF COMMISSIONER

1 do swear (or do solemnly affirm) that I will
well and truly serve Her Majesty Queen Elizabeth the Second, Her Heirs
and Successors, in the office of Commissioner of the British Indian Ocean
Territory.

SCHEDULE 2 Section 2(1)
Diégo Garcia Salomon Islands
Egmont or Six Islands Trois Freres, including Danger
Péros Banhos Island and Eagle Island. -

SCHEDULE 3 Section 2(1)
West Island Cocoanut Island
Middle Island Euphratis and other small Islets.
South Island

EXPLANATORY NOTE

(This Note is not part of the Order)

This Order makes provision for the constitution of the British
Indian Ocean Territory consisting of certain islands hitherto included
in the Dependencies of Mauritius and certain other islands hitherto
forming part of the Colony of Seychelles,

(@) 8.1 1960 III, p. 4201, (b) S.I. 1963 II, p. 2775.
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Mauritius Constitutional Conference 1965, presented to Parliament by the Secretary of State
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MAURITIUS CONSTITUTIONAL CONFERENCE, 1965

REPORT BY THE CHAIRMAN

In the final communique of the Mauritius Constitutional review talks in
July, 1961, two stages of constitutional advance were proposed, on the
assumptions ; —

(i) that constitutional advance towards internal self-government was
inevitable and desirable ;

(ii) that after the introduction of the second stage of constitutional
advance following the next general election, Mauritius would, if all
went well, be able to move towards full internal self-government
before the next following election ; and

(iii) that at that time it was not possible to foresee the precise status of
Mauritius after full internal self-government had been achieved.

The communique further recorded the general wish that Mauritius should
remain within the Commonwealth ; but whether as an independent state, or
in some form of special association either with the United Kingdom or with
other independent Commonwealth countries, was a matter which should be
considered during the next few years in the light of constitutional progress
generally. A copy of the communique is attached at Annex A.

2. The two stages of constitutional advance envisaged in the 1961
communique were duly carried into effect; and when early in 1964 the
Mauritius (Constitution) Order 1964 was made and the present all-party
government of Mauritius had taken office, the constitutional advances fore-
shadowed in the 1961 communique were complete. The move to full internal
self-government, and the ultimate status to be aimed at, thus became matters
for discussion and decision.

3. During the discussions early in 1964 leading to the formation of the
present all-party government, the timing of a conference to consider further
constitutional advance was considered and it was agreed that this should be
at some convenient time after October, 1965. Further discussions on the
occasion of the Secretary of State’s visit to Mauritius in April, however,
made it seem probable that a conference in September, 1965, would be
acceptable and, particularly in view of the importance of bringing to an end
the period of uncertainty in Mauritius as soon as possible, it was decided to
convene the conference in September. The Secretary of State’s Despatch
of the 8th June, 1965, to the Governor conveying an invitation to the Premier
and the other leaders of parties represented in the legislature to attend a con-
stitutional conference opening in London on 7th September, 1965, is attached
at Annex B.

4. The main task of the Conference was to reach agreement on the
ultimate status of Mauritius, the timing of accession to it, whether accession
should be preceded by consultation with the people, and if so in what form.

3
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THE CONFERENCE

5. The Conference met at Lancaster House under the chairmanship of the
Secretary of State for the Colonies, Mr. Anthony Greenwood, from 7th
September, 1965 until 24th September, 1965, assisted by the Joint Parliamen-
tary Under-Secretary, Lord Taylor. It was attended by representatives of
all the political parties in the Mauritius Legislature, namely :

The Mauritius Labour Party (Leader The Hon. Sir Seewoosagur
Ramgoolam) which at the last election won 19 out of the 40 seats in
the legislature and polled 42-3 per cent. of the votes cast.

The Parti Mauricien Social Démocrate (Leader The Hon. J. Koenig,
Q.C.) which won 8 seats and polled 189 per cent. of the votes.

The Independent Forward Bloc (Leader The Hon. S. Bissoondoyal)
which won 7 seats and polled 192 per cent. of the votes.

The Muslim Committee of Action (Leader The Hon. A. R. Mohamed)
which won 4 seatsand polled 71 per cent. of the votes.

Two independent members of the legislature, The Hon. J. M. Paturau
and The Hon. J. Ah Chuen also attended.

A full list of those attending the Conference is attached to this Report.

6. The main debate at the Conference was between the advocates of
independence and of continuing association with Britain as the ultimate
status of Mauritius. The Secretary of State for his part had repeatedly
indicated that he did not wish to form any view as between these courses in
advance of the Conference ; that no proposals for the constitutional future
of Mauritius were ruled out in advance ; and that he hoped that every effort
would be made in preliminary discussions in Mauritius to reach agreement
on as many as possible of the matters before the Conference. These varying
points of view were brought out in the speeches by the Secretary of State and
the leaders of the four Mauritius parties at the opening session. The texts
are given in Annex C.

CONSTITUTION

7. The Conference recognised that there were a number of matters which
would have to be provided for in the constitution of Mauritius which would
not be affected by the decision on final status. All the delegates agreed
to discuss these matters without prejudice to their views on this question. Sub-
ject to this reservation on ultimate status, a large measure of agreement was
reached on the details of a constitutional framework covering the great
majority of these matters. A framework embodying these points and in such
a form that it could be used as the basis of the new constitution, whichever
way the decision eventually went on ultimate status, is set out in Annex D.

8. Since it had proved impossible to reach agreement at the Conference
on the electoral system, and the Secretary of State was reluctant to determine -
such an important matter without further consultation, he decided that a
Commission should be appointed to make recommendations to him on:—

(i) the electoral system and the method of allocating seats in the Legis-
lature, most appropriate for Mauritius, and

(ii) the bourndaries of electoral constituencies.
4

House of Commons Parliamentary Papers Online.
Copyright (c) 2006 ProQuest Information and Learning Company. All rights reserved.



<

The Commission should be guided by the following principles:— ™

(a) The system should be based primarily on multi-member con-
stituencies.

(b) Voters should be registered on a common roll ; there should be no
communal electoral rolls.

(c) The system should give the main sections of the population an
opportunity of securing fair representation of their interests, if
necessary by the reservation of seats.

(d) No encouragement should be afforded to the multiplication of small
parties.

(e) There should be no provision for the nomination of members to
seats in the Legislature.

(H Provision should be made for the representation of Rodrigues.

9. The Conference also considered the question of Mauritian citizenship.
It was recognised that should the decision on ultimate status be in favour
of independence, the independence constitution would have to include pro-
visions governing citizenship. Moreover, the type of association considered
by the Conference involved provision for Mauritius to move on, by due
constitutional process, to full independence without having to seek the
approval of the British Government. The British Government would there-
fore wish to determine, at the time of a decision on association, the arrange-
ments governing Mauritian citizenship if and when a move from associated
status to full independence should take place. The Conference discussed
the citizenship question against this background, without prejudice to their
views as to the ultimate status of Mauritius. It was not possible to go
into the matter in detail, but the Secretary of State made it plain that the
British Government would wish to ensure that the arrangements governing
Mauritian citizenship followed the general principles adopted in many
Commonwealth countries, and set out in Annex E.

10. The position of Mauritius civil servants for whom the Secretary of
State had responsibility was also considered, in view of the decisions implicit
in the constitutional arrangements described in Annex D, that Mauritius
should proceed to the stage of full internal self-government and that the
Service Commissions should become executive. The Secretary of State
informed the Conference that the standard practice was that when a country
moved to full internal self-government with executive Service Commissions,
and in consequence the Secretary of State’s power to continue to carry out
his responsibilities towards the officers concerned inevitably ceased, a com-
pensation scheme should be introduced under which the officers concerned
would be able to retire with compensation for loss of career prospects.
He went on to explain that it would be necessary for the Mauritius Govern-
ment to agree to the introduction of such a compensation scheme and the
related Public Officers Agreement, both following the usual pattern, and in
terms satisfactory to the British Government. The details of these arrange-
ments remain to be settled in negotiations between the British and Mauritius
Governments.
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PorULAR CONSULTATION

11. The Conference devoted a considerable time to consideration of
whether advance to ultimate status should, in the words of the Secretary of
State’s Despatch of 8th June “ be preceded by consultation with the people
and if so in what form ”. It was argued that no such consultation was
necessary, as the wish of the people of Mauritius for independence had
been amply demonstrated by the support accorded in three general elections
to parties which favoured independence. It would, however, be appropriate
that there should be a fresh general election, under whatever electoral
arrangements were agreed upon at the Conference, in advance of independ-
ence; and that the government then elected should lead the country into
independence. On the other hand it was argued that the question of
independence had not been a prominent issue in previous general elections
and that it was doubtful whether a majority desired it. At general elections,
voters directed their attention mainly to other issues, and were distracted by
communal considerations. Cases were cited within the Commonwealth
where decisions on ultimate status had been made by referendum, and it
was argued that these precedents should be followed in the case of Mauritius.

ULTIMATE STATUS

12. In addition to the arguments relating to ultimate status summarised
in the preceding paragraph it was also contended that to grant independence
would be in accordance with British policy and practice; and that in-
dependence was a goal which Britain herself should encourage her dependent
territories to attain. Given the universal desire in Mauritius to remain
within the Commonwealth and on terms of close friendship with Britain,
there was little reason for stopping short of full independence at the hitherto
untried intermediate status of association. Finally, it was argued that only
through independence could Mauritius achieve unity, and attain membership
of the Commonwealth and of the United Nations.

13. Against independence and in favour of association it was argued that
the results of previous general elections were irrelevant, since independence
had not been in issue. There were on the contrary, grounds, in the support
accorded in political meetings throughout Mauritius to those advocating
association, for doubt whether a majority of the people wanted inde-
pendence. Mauritius was too small, isolated, and economically vulnerable
to be viable as an independent country. Emphasis was laid on her
dependence on sugar exports, and her liability to cyclones. It was further
argued that should Britain ever accede to the Treaty of Rome and enter the
European Economic Community, Mauritius would have a far better chance
of negotiating advantageous arrangements with the Community as a territory
associated with Britain than if she were independent. The problems of
growing population and unemployment in Mauritius, were also emphasised.

THE BRITISH GOVERNMENT’S VIBWS

14. In the face of this conflict between the advice afforded to the British
Government by the various parties in Mauritius as to the ultimate status
of the country and given the general recognition of the importance of
terminating as rapidly as possible the recent period of uncertainty, it was
clear during the Conference that it would fall to the British Government to
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make a decision as between independence and -association and on the
question of popular consultation, without the benefit of unanimous advice
from the parties at the Conference.

15. The Mauritius Labour Party and the Independent Forward Bloc,
which advocated independence had between them 26 out of the 40 seats in
the legislature and the support at the 1963 election of 61:5 per cent. of the
voters. The Muslim Committee of Action was also prepared to support

independence, provided that certain conditions regarding the electoral system
were met.

16. On the other hand, a significant section of the population, especially
in the community known as the General Population, was opposed to inde-
pendence. In view of the complex composition of the population, the Secre-
tary of State attached great importance to ensuring that full weight was
given to the views of the Parti Mauricien delegates and the two independents.

17. He concluded, however, that the main effect of the referendum for
which they asked would be to prolong the current uncertainty and political
controversy in a way which could only harden and deepen communal divi-
sions and rivalries. He therefore came to the conclusion that a referendum
would not be in the best interests of Mauritius, and that it was preferable
that a decision on ultimate status should be taken at the present Conference.

18. The proposals for association developed by the Parti Mauricien did
not rule out the possibility of Mauritius becoming independent. It was
inherent in this form of association, as distinct from the normal colonial
relationship, that the territory itself should be free at any time to amend
its own constitution and, by due constitutional process, to move on to full
independence. Given the known strength of the support for independence,
however, it was clear that strong pressure for this would be bound to con-
tinue and that in such a state of association neither uncertainty nor the acute
political controversy about ultimate status would be dispelled.

19. The Secretary of State had throughout the Conference emphasised
the importance that he attached to thé constitution containing every possiblé
safeguard against the abuse of power. Discussions at the Conference had
shown that there was good ground for believing that such safeguards and many
other provisions of the internal scheme of government would command
general acceptance, whatever the ultimate status. In comnsidering his final
decision, therefore, the Secretary of State felt confident that it would be
possible to produce a constitution which would command the support and
respect of all parties and of all sections of the population.

20. The Secretary of State accordingly announced at a Plenary meeting
of the Conference on Friday, 24th September, his view that it was right that
Mauritius should be independent and take her place among the sovereign
natjons of the world. When the electoral Commission had reported, a date
would be fixed for a general election under the new system, and a new
Government would be formed. In consultation with this Government, Her
Majesty’s Government would be prepared to fix a date and take the neces-
sary steps to declare Mauritius independent, after a period of six months
full internal self-government if a resolution asking for this was passed by a
simple majority of the new Assembly. Her Majesty’s Government would
expect that these processes could be completed before the end of 1966.
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.21. It would be the British Government’s intention, in preparing the
draft of the Independence Constitution, to recommend the inclusion in it
of the provisions set out in the constitutional framework in Annex D to
this Report. This scheme had been devised to take the fullest possible
account of the views expressed by delegates at the Conference. In addition
to these provisions, however, and in consequence of the decision that the
ultimate status of Mauritius will be Independence, it will be necessary to
include in the Independence Constitution additional arrangements for the
appointment and removal of ambassadors, high commissioners and prin-
cipal representatives abroad of Mauritius. The usual arrangements would
be followed and appointment and removal in respect of these offices would
take place on the advice of the Prime Minister, who would consult the
Public Service Commission before tendering advice in casés where career
civil servants were involved.

22. The Secretary of State also referred to discussions he had had with
the individual Parties regarding the adoption of certain constitutional prac-
tices concerning the appointment and tenure of office of the Queen’s repre-
sentative in an independent Mauritius. The Queen’s representative would
have special responsibilities which he would exercise in his personal discre-
tion, and the Secretary of State stressed that it was of fundamental importance
to make special arrangements protecting the impartiality of the Queen’s
representative. The individual Parties to the Conference agreed that to
this end the following constitutional practices should be adopted. In making
his recommendatjon for the appointment of the Queen’s representative, the
Prime Minister would take all reasonable steps to ensure that the person
appointed would be generally acceptable in Mauritius as a person who would
not be swayed by political or communal considerations ; it would be for
the Prime Minister of the day to make arrangements to give effect to this
practice. In the case of the recommendation to Her Majesty for the
appoinitment of the first Governor General of an independent Mauritius, the
person appointed would come from outside. Mauritius and the name would
be agreed between the British Government and the Prime Minister before
it was submitted to Her Majesty. Once appointed, the Governor General
would, unless he resigned, be permitted to continue in office for his full term
unless a recommendation was made to Her Majesty for the termination of
his appointment .on medical grounds established by an impartial tribunal
appointed by the Chief Justice. :

23. At this final Plenary meeting of the Conference the Secretary of State
also indicated that the British Government had given careful consideration
to the views expressed as to the desirabiljity of a defence agreement being
entered into between the British and Mauritius Governments covering not
only defence against external threats but also assistance by the British
Government in certain circumstances in the event of threats to the internal
security of Mauritius. The Secretary of State announced that the British
Government was willing in principle to negotiate with the Mauritius Govern-
ment before independence the terms of a defence agreement which would
be signed and come into effect immediately after independence. The British
Government envisaged that such an agreement might provide that, in the
event of an external threat to either country, the two governments would
consult together to decide what action was necessary for mutual defence.
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There would also be joint .consultation on any request from the Malititius
Government in the event of a threat to the internal security of Mauritius.
Such an agreement would contain provisions under which on the one hand
the British Government would undertake to assist in the provision of training
for, and the secondment of trained personnel to, the Mauritius police and
security forces; and on the other hand the Mauritius Government would
agree to the continued enjoyment by Britain of existing rights and facilities
in HM.S. Mauritius and at Plaisance Airfield.

24. As regards membership of the Commonwealth, the Secretary of State
referred at the Final Plenary session to the general desire expressed to him
by all parties that Mauritius should remain within the Commonwealth.
He made it plain that, as delegates would appreciate, the question -of mem-
bership of the Commonwealth was a matter not for the British Government
alone but for the members of the Commonwealth as a whole to decide.
He indicated that the British Government would be happy, if the desire
of Mauritius for membership of the Commonwealth were confirmed by a
resolution of the legislature elected at the general election which was to be
held before independence, to transmit such a request to other Common-
wealth governments.

25. Finally the Secretary of State underlined the importance attached
by Britain to the maintenance of the close and friendly relations which had
existed between Britain and Mauritius for over 150 years. The achieve-
ment of independence would, in his belief, strengthen rather than weaken
these ties of friendship. Mauritius would naturally continue to be eligible
for economic assistance from Britain, in the same way as other formerly
dependent territories and would still benefit from the Commonwealth. Sugar
Agreement.

26. The Secretary of State said that he felt sure that all the political
parties represented at the Conference and every man and woman in Mauritius
would loyally accept the decision that Mauritius should become independent,
and would co-operate in making a success of the new constitutional
arrangements.

Signed : ANTHONY GREENWOOD,
Chairman.

Lancaster House, S.W.1.
24th September, 1965.
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ANNEX A

FINAL COMMUNIQUE ISSUED AFTER CONSTITUTIONAL
REVIEW TALKS, 1961

The following final communique was approved at the sixth and final
Plenary Session of the Mauritius Constitutional Review Talks at the Colonial
Office today, Friday (7th July, 1961), with the Secretary of State for the
Colonies (Mr. Iain Macleod) in the chair:—

At the invitation of the Secretary of State for the Colonies representatives
of the Mauritius Labour Party, the Independent Forward Bloc, the Muslim
Committee of Action, the Parti Mauricien and two indgpendent members
of the Mauritius Legislative Council met in London from 26th June to 7th
July to exchange views on the present Constitution and to discuss the extent,
the form and timing of any changes. Sir Colville Deverell, the Governor
of Mauritius, and Professor S. A. de Smith, the Constitutional Commissioner,
were present throughout the talks.

2. After an initial plenary meeting and separate and frank discussions
with each of the groups the Secretary of State tabled proposals which were
discussed at two plenary sessions. In the light of the comments made upon
them by delegates, the proposals were further modified by the Secretary
of State and discussed at further plenary sessions on Sth and 6th July.

3. The proposals are based on the assumption that constitutional advance
in Mauritius towards internal self-government is inevitable and desirable ;
that the exient and timing of any advance must take into account the
heterogeneity of the population and include provisions for adequate safe-
guards for the liberties of individuals and the interests of the various com-
munities. It is that and not any lack of talent or aptitude for government
which conditions the pace of advance in Mauritius.

4. Two stages of advance are proposed. The first stage is to be brought
into operation as soon as the necessary arrangements can be made. The
second stage presents a broad basis of the constitution for adoption after the
next General Election and in the light of that Election if, following an
affirmative vote by the Legislative Council, they are recommended to the
Secretary of State by the Chief Minister. On the assumption that the second
stage is implemented after the next General Election, it would be expected
that during the period between the next two General Elections or what has
been called the Second Stage, if all goes well and if it seems generally
desirable, Mauritius should be able to move towards full internal self-
government.

5. It is not possible at this stage to suggest what should be the precise
status of Mauritius after the attainment of full internal self-government. It is
the general wish that Mauritius should remain within the Commonwealth.
Whether this should be achieved as an independent state, or in some form of
special association either with the United Kingdom or with other independent
Commonwealth countries, are matters which should be considered during the
next few years in the light of constitutional progress generally.
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6. The changes proposed are:—

First Stage

(1) The Leader of the Majority Party in the Legislature would be
given the title of Chief Minister.

(2) The Governor would consult the Chief Minister on such matters
as the appointment and removal of Ministers, the allocation of port-
folios and the summoning, proroguing, and dissolution of the Council.
It would be understood that in general he would not be bound to
accept the Chief Minister’s advice but that he would act on the advice
of the Chief Minister in the appointment or removal of Ministers
belonging to the Chief Minister’s party.

(3) An additional unofficial ministerial post would be created. The
new Ministry would have responsibility for Posts and Telegraphs, Tele-
communications, The Central Officc of Information and the Broad-
casting Service.

(4) The Colonial Secretary would be re-styled “ Chief Secretary ”.

Second Stage
(1) Executive Council

(@) The Council would be called the Council of Ministers.

(b) The Chief Minister would be given the title of Premier.

(c) The Premier would be appointed by the Governor in accord-
ance with the conventions obtaining in the United Kingdom ;
that is to say, the Premier would be the person who, in the
opinion of the Governor, was most likely to be able to command
the support of the majority of members of the Legislature.

(d) The Council would not be a purely Majority Party govern-
ment but as at present would include representatives of other
Parties or elements which accepted the invitation to join
the Government and the principle of collective responsibility.

(e) In appointing Ministers from groups other than the Premier’s
Party, the Governor would act in his discretion but would
consult with the Premier and such other persons as he deemed
fit to consult.

(H The Financial Secretary would cease to be a member of the
Council.

(g) Provision would be made for the post of Attorney General to be
filled by an Official or by an unofficial Minister. In the former
case the holder would cease to be a member of the Council
but would continue to be available to attend meetings as an
Adviser. In the latter case it would be necessary to create a
new official post of Director of Public Prosecutions who would
be solely responsible in his discretion for the initiation, conduct
and discontinuance of prosecutions and would in this respect
be independent of the Attorney General.

(h) The Chief Secretary would continue to be a member of the
Council and would become in addition to his substantive
appointment Minister for Home Affairs.
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() An Unofficial Deputy Minister for Home Affairs would be
appointed.

(2) Legislative Council

(a) The Council would be re-named the Legislative Assembly.

(b) The Assembly would contain 40 elected members. The maxi-
mum number of nominated members would be increased to 15.
It is contemplated that two or three of these appointments
should be held in reserve.

(c) The Speaker would be elected by the Legislative Assembly from
among its members but this provision would only become
effective on the retirement of the present Speaker.

(d) The Financial Secretary and (if the post were held by an
Official) the Attorney General would cease to be members of the
Legislative Assembly.

(e) The Governor in his discretion would summon, prorogue and
dissolve the Assembly after consultation with the Premier.

(3) The Public Service, Police Service and Judiciary

(a) The Public Service and Police Service Commissions and the
proposed Judicial and Legal Service Commission would remain
advisory to the Governor. The Governor would however be
required to consult the Premier in respect of certain appoint-
ments viz. Permanent Secretary (or by whatever title the senior
administrative officer in a Ministry is described) and Heads of
Departments.

(b) The Chairman and members of the Commissions would
continue to be appointed by the Governor in his discretion.

(¢) The Membership and procedure of the Commissions, in the
second stage, would so far as possible be conducive to the
development of these bodies in such a way as to enable them
to become fully executive.

(d) During the life of the Legislative Assembly following the next
General Election the Service Commissions would become execu-
tive. At this stage, while the Chairman and Members of
the Commission would continue to be appointed by the
Governor in his discretion, he would be required to consult
the Premier in respect of these appointments.

(¢e) The appointment of the Chief Justice would remain as at
present,

(4) External Affairs, Defence and Internal Security
(@) These matters would remain within the responsibility of the
Governor who would however consult with the Premier about
these matters.
(b) The operational control of the Police and Special Force would
continue to be the responsibility of the Commissioner under
authority of the Governor.

(5) Human Rights

The Constitution would include provision for the safeguarding of
human rights and fundamental freedoms and for the redress of
infringements of these rights and freedoms in the courts.
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7. The Independent Forward Bloc and the Parti Mauricien, for reasons
which they gave in full to the conference, were unable to accept the Secretary
of State’s proposals.

8. The Mauritius Labour Party considered that the proposals did not
provide the measure of advance which they were fully justified in claiming.
They were, however, prepared to accept them, if reluctantly, as a compromise,
on the recommendation of Her Majesty’s Government, in the best interests
of Mauritius.

9. The Muslim Committee of Action did not consider that the proposals
adequately safeguarded the interests of the Muslim community. Reluctantly,
however, and as a compromise, they too were prepared to accept them in
the general interest of Mauritius as a whole.

10. The two independent members considered that it would not be wise
in present circumstances to go beyond the proposals put forward by the
Secretary of State. They recognised that some measure of advance was inevit-
able and as the electorate would be given an opportunity of expressing its
views before the second and more important stage was introduced, they too
accepted them.

11. The Secretary of State informed the Conference that while it was
clear that unanimous agreement could not be reached, in his view a sufficient
measure of acceptance had been indicated to justify his recommending the
adoption of his proposals.

12. Certain delegates proposed the creation of a ““ Council of State” or
“ high-powered Tribunal ”. The functions and composition of such a body
would, however, present problems of some complexity and would need careful
study. The Secretary of State proposed to address a despatch to the Governor
giving his considered views on this, after consultation with the Constitutional
Commissioner. The Secretary of State would at the same time indicate the
arrangements which could be made to ensure that the Information and Broad-
casting Services should continue to operate on a non-partisan basis.

13. It was agreed that consideration should be given at a later stage to
the question whether a visit to Mauritius by the Constitutional Commissioner,
Professor de Smith, would be valuable in examining in greater detail the
broad conclusions of the Conference and considering particular aspects which
had not come within its scope.

July 7, 1961.

Note to Editors:—FElections to the Mauritius Legislative Council were
held in March, 1959, with the following results : —

Mauritius Labour Party ... 23 seats
Trade Union candidates ... 2 seats
Muslim Committee of Action 5 seats
Independent Forward Bloc ... 6 seats
Parti Mauricien 3 seats
Independent ... veo w1 seat

Total 40 seats
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ANNEX B

DESPATCH FROM THE SECRETARY OF STATE TO
THE GOVERNOR OF MAURITIUS

CoLoNIAL OFFICE,
LONDON.

8th June, 1965
SIR,

I have the honour to address you on the subject of the future constitutional
development of Mauritius. During my recent visit I had extensive discussions
with the Premier and the leaders of all the parties represented in the Legisla-
ture. I am most grateful to them and to many others who were good enough
to give me their views on the problems which now confront the people of
Mauritius.

2. The overriding impression with which I was left was the need to end
as quickly as possible the present period of uncertainty. Divergent views
are current as to the direction which future constitutional development should
take ; and it is understandable that until firm decisions can be reached, based
upon the widest possible measure of agreement, there should persist a malaise
which has doubtless contributed to recent civil disturbances, of which I have
learned with distress, and which are foreign to the reputation for goodwill and
orderly behaviour which Mauritius has earned over many years.

3. You will recall that it was agreed at the talks held in London under
the Chairmanship of Lord Lansdowne in February, 1964, that the next con-
ference should be held “ during the third year counting from the elections held
in October, 1963, i.e. at any convenient time after October, 1965”. It
happens that I should not be free, bécause of other commitments, to preside
at a Conference in October, though I could do so in the early part of Septem-
ber. I should be grateful therefore if, on my behalf, you would convey to
the Premier, and to the other leadérs of Parties represented in the legisla-
ture, an invitation to attend a Constitutional Conference in London during
September, and suggest to them that Tuesday, 7th September, would be an
appropriate date for the opening session. I should welcome your early
recommendations as to the numbers of representatives which the various
Parties should bring.

4. With regard to the Agenda of the Conference, paragraphs 4 and 5 of
the 1961 Communique indicate the range of matters for discussion. It will
be for delegates to advise me as to whether it is the wish of the people of
Mauritius to go ahead, in the words of paragraph 5 of the communique “ as
an independent state, or in some form of special association either with the
United Kingdom or with other independent Commonwealth countries ” ; and
I wish to make it plain that no proposals for the constitutional future of the
island are ruled out in advance.

5. It does appear however that consideration of the question of the ulti-
mate status of Mauritius has now reached the point where specific alternatives
are emerging. The main task of the Corference should therefore be to
endeavour to reach agreement on this status, the timing of accession to it,
whether such accession should be preceded by consultation with the people,
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and if so in what form. The Conference will of course also consider the
changes in the constitution required by full internal self-government, it being,
understood that these may well be affected by the final view reached on the
question of future status. The electoral system and any constitutional changes
which this might involve would also have to be decided upon and Professor
de Smith’s report will provide a useful basis for discussion.

6. Before leaving Mauritius I expressed to you, and to the leaders of
the main parties separately, the urgent hope that they would use the period
before the Conference for serious thought and discussion with one another,
so as to reach agreement locally, where possible, and to identify the more
difficult points which would need to be resolved at the Conference. I hope
that the all-party Government may find it possible to subscribe to a single
document setting out the areas of agreement and disagreement. You
undertook to do all you could to further preliminary discussions to this
end, and I trust that it will be possible to do much useful preparatory
work in this way. I believe that if the Party leaders will co-operate with
you in setting practical discussions of this kind in motion, that will of
itself do much to reduce the tension which has been so evident.

7. In connection with these preliminary discussions a number of par-
particular points arise. In regard to the Labour Party’s proposals, I note
that a desire has been expressed for a continuing close link with Britain ;
if by this is meant some special relationship with Britain over and above
the relationship all members of the Commonwealth have with each other,
I am sure that it would be valuable if before the Conference the implications
of such a relationship could be worked out in some detail; similarly,
if the Labour Party contemplated suggesting further safeguards for minorities,
it would I am sure be helpful if these could be formulated now. As regards
the Parti Mauricien’s proposals, reference has been made to both “integra-
tion” and “association”, and some of their detailed proposals appear
more akin to the former, others to the latter. It would I am sure be of
assistance if further clarification of the Parti Mauricien’s wishes could be
obtained and if the distinction between the concepts of integration and
association could be recognised. As regards the Independent Forward Bloc
and the Muslim Committee of Action, these parties would no doubt also
welcome further clarification of the Labour Party’s and the Parti Mauricien’s
proposals and, in defining their own particular wishes, would no doubt
wish to consider how best these might be reconciled with the main alternatives
which so far appear to be under discussion.

8. In the short remaining period before the Conference a heavy respon-
sibility rests on everyone in Mauritius, and particularly on the Party leaders,
the Press, and all who are in a position to influence opinion, to think of
the interests of Mauritius as a whole, and to avoid doing or saying anything
that might increase tension between sections of all communities.

I have the honour to be,
Sir,
Your most obedient
humble servant,

ANTHONY GREENWOOD.
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ANNEX C

OPENING STATEMENTS BY MR. GREENWOOD, SIR SEEWOOSAGUR
RAMGOOLAM, MR. KOENIG, MR. MOHAMED AND MR.
BISSOONDOYAL

1. STATEMENT BY THE SECRETARY OF STATE

MR. GREENWOOD said—

“1 should like to begin by thanking you all for accepting my invitation
to come to this conference. This is a moment to which I have looked
forward with pleasure for nearly a year, and still more eagerly since my
visit to your idyllic country in April.

I feel now that I can welcome you, not ]ust formally and polmcally, on
behalf of my colleagues and myself, but also in terms of personal friendship
as one who knows and loves the people of Mauritius and who knows and
respects their leaders.

May I therefore welcome you all very warmly to this conference on the
constitutional future of your coumntry. I only wish I had been able to
provide the same overwhelming reception for everyone of you that you
arranged for me when I drove from the Airport to Le Reduit.

This is a conference which the people of our two countries, bound
closely together for over 150 years, will watch with eager interest, praying
that there will emerge from it a generally acceptable solution which will
give Mauritius a secure, prosperous, and happy future. When there is
so much strife in the world it is incumbent upon us all to narrow the
areas of disagreement and to remove possible causes of friction. And I
know that in the talks ahead we shall all of us keep before us one clear
goal—quite simply, what is best for Mauritius and her people as a whole.

Before I refer to the subject matter of the conference may I make two
personal points. First, I know that everyone around the table will have
shared my delight that the Premier should have been homoured by Her
Majesty The Queen. It is an honour, Mr. Premier, which was richly
deserved and which delighted your friends throughout the Commonwealth
who hold in high esteem your statesmanship and wisdom.

I should also like to say how sorry I have been to learn that some of
my friends here have experienced ill-health since we last met. I am very
glad to see Mr. Koenig, your Attorney General and leader of the Parti
Mauricien, Mr. Ringadoo, Minister of Education, and Mr. Devienne,
Minister of State, with us today and I hope that their health is fully
restored, and that the proceedings of our conference will not be so arduous
as to put any undue strain upon them.

This conference has its origin in the series of constitutional talks held
under the chairmanship of Mr. Macleod, in 1961. The constitutional
advances agreed upon then have been carried smoothly into effect with
general agreement and goodwill. The 1961 talks, and the London talks
eighteen months ago on the formation of the present all-party Government,
looked forward to the present conference.

What emerges from these facts of recent history, however, that I would
like principally to stress is that the background against which this con-
ference is being held is one of gradual and steady progress achieved by
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discussion and agreement. Mauritius is a sophisticated and politically sensi-
tive community. Despite many differences, it has always been possible
for the leaders of the various parties and communities in the end to reach
agreement, and I have every confidence that this enviable record will
continue an unbroken one when we conclude our present labours.

Ever since I visited you in April, I have stressed both in public and in
private that I would mot prejudge in any way the outcome of the present
conference. No solutions have been ruled out in advance. I adopted this
point of view partly because I do not think that it is right that the British
Government, although it has ultimate constitutional responsibilities, should
attempt to lay down in advance coastitutional solutions for highly developed
communities many thousands of miles away—those days are far behind us:
but also I took this line because I know of Mauritius’s record of working out
solutions by discussion and negotiation between her political leaders. I felit,
and still feel, that this is the best possible way to reach durable agreements
on constitutional matters. For this reason, too, I urged upon you when I
visited Mauritius, and have since continued to press upon you, the necessity
for discussing the issues arising and endeavouring to reach agreement amongst
yourselves.

This still remains my position. I still regard it as being of primary
importance that you in the Mauritius Delegation should agree between your-
selves upon the constitutional steps you want your country to take. You who
live in Mauritius and who represent the various communities that make up
its population are the best judges of how you can live together in peace and
friendship which I know is what you all wish.

I conceive my role at this conference and that of Her Majesty’s Govern-
ment as being one of counsellor and friend. We in the Colonial Office, as
you know, have a good deal of experience of constitutional conferences and
of constitutions, in practice ; of means of meeting particular situations and
particular problems ; and of devising machinery which can resolve doubts and
set fears at rest. We shall seek to help in this way during this conference.
Between us I hope that we can ensure that Mauritius’s multiplicity of races,
far from being a source of weakness, is, as it should be, a source of strength.

In these few opening remarks I shall not attempt to discuss the various
constitutional steps which will be before us at the conference. We shall
have to go into the implications of the possible courses in considerable detail.
The basic issues we shall have to tackle are well enough known to you all
and to the world at large.

I will only say now that I regard it as being of the utmost importance
that our discussions at this conference should end in an agreement on the
course to be pursued which can be wholeheartedly supported by all the
parties represented here. Only in that way can the plan agreed upon, what-
ever it may be, be honestly advocated by all of you, the political leaders, to
your constituents, the people of all the communities which make up the
population of Mauritius.

If we can succeed in this we shall have done well, and the people of
Mauritius will have cause to be thankful for what between us, we have
achieved on their behalf.”
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9. STATEMENT BY THE PREMIER OF MAURITIUS AND LEADER OF THE
MAURITIUS LABOUR PARTY

SIR R. SEEWO0SAGUR RAMGOOLAM said—

“ O behalf of the Mauritius Labour Party and in my own name I wish
to thank you, Sir, for the very warm welcome you have extended to us. We
are also grateful ‘o you personally for having called this conference so that
we may remove uncertainty, and colonialism and bring about independence
to the people of Mauritius.

The proposals of the Mauritius Labour Party have been embodied in a
memorandum which has been communicated to you. They represent a
summary of our views on the constitutional changes which are required for
the effective establishment of independence with guaranteed safeguards for
the minorities. The Mauritius Labour Party which, by its constitution and
actual working, represents a complete cross-section of Mauritian society, has
received a clear mandate for independence from the people of Mauritius at
the last three general elections. You have planted the Rule of Law in
Mauritius and are now being invited to complete the process by the establish-
ment of full democracy.

The Mauritius Labour Party wants the independence of Mauritius within
the Commonwealth with a Governor-General appointed by Her Majesty
The Queen, and with a Cabinet form of government. It is hoped that Her
Majesty will be graciously pleased to become Queen of Mauritius.

The Mauritius Labour Party accepts the automatically operated best-loser
system and at the same time it is prepared to consider any alternative which
would secure adequate representation of the Muslim and Chinese minorities.
We are also in favour of the creation of an ombudsman.

At this stage it is not necessary for me to go into a detailed examination
of our proposals which are most orthodox and in line with the constitutional
status of other countries which have acceded to independence within the
Commonwealth, but I would like to say that the memorandum of the
Mauritius Labour Party adumbrates the main principles governing our stand
at this constitutional conference.

As you have said, Mr. Secretary of State, we are meeting here as
friends and as a family, and we are hopeful that goodwill, understanding and
yvisdom will prevail at this conference and that Mauritius will emerge from
it as an independent nation. To my mind ijt is incumbent upon the British
people to help us in this march forward.

In concluding, I share with you the feeling of joy that my friend the
Attorney General, my oldest friend of the Assembly, has now recovered and
would wish that he will be even better as the conference proceeds. I would
like to say the same for my friend the Minister of Education, Mf. Ringadoo
and my friend the Minister of State, Mr. Devienne.

Finally, Sir, I am very sensible of the congratulations that you have
given on the occasion of my having received the Knighthood from Her
Majesty.

With these words I think I have nothing more to add except that I am
personally hoping that all will go well ahead.”
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3. STATEMENT BY THE LEADER OF THE PARTI MAURICIEN SOCIAL DEMOCRATE
MRr. KoENIG said—

“I would like to thank you on behalf of my colleagues and myself for
the kind words addressed to us, and I should like at the same time to thank
my friend, Sir Seewocsagur Ramgoolam, for the very nice words he addressed
to me.

We, Mauritians, have been loyal subjects of Her Majesty since 1810.
We have stood by Britain in the dark days of two World Wars and have, in
a modest but unstinting way, played our part in the defence of democracy
and of the free world.

If we contend that de-colonisation there must be, we discard independence
as being fatal to the prosperity and the peaceful and harmonious development
of Mauritius as part of the free world.

We claim that it is the general wish of the people of Mauritius that as a
substitute for independence, close constitutional associations with Great
Britain should be maintained within the framework of a new pattern. We
believe that the people of Mauritius must in any event have the right to
express their preference in a free referendum.

The United Nations Charter recognises our right to self-determination
and we are confident, Sir, that this right will be readily conceded to us by
Great Britain.”

4. STATEMENT BY THE LEADER OF THE MUSLIM COMMITTEE OF ACTION
MR. MOHAMED said—

“ On behalf of my party, I associate myself with my other friends who
have just been speaking to thank Her Majesty’s Government for having
kindly asked us to be here to decide the future of our Colony, in other
words, of our country. Sir, you have just spoken about our past association
with Her Majesty’s Government, and, on behalf of the Muslim population
of Mauritius, I would like to say it is our real wish that our past association
of 150 years with the British Government will continue for many more
centuries to come. Speaking as a delegate to this conference, I consider
it my bounden duty to declare, and declare it very clearly, that the Muslims
of Mauritius have always co-operated with others for the good of the country,
and they are ready to co-opérate in the future. We are not against any
political and constitutional progress of our country provided such progress
does not mean the oppression of any community in Mauritius, and because
of this and other reasons I also want to make it clear that we will have to
see that our political and other rights are safeguarded and that we be
left neither to the mercy of, nor be forced to depend upon, the charity of
others.”

5. STATEMENT BY THE LEADER OF THE INDEPENDENT FORWARD Broc
MR. B1ssoONDOYAL said—

“ I have not much to say on this occasion apart from thanking you for the
very magnificent hospitality you have accorded to all the delegates from
Mauritius. I have to emphasise the thankfulness of my party for the visit
both of you, Sir, and of Professor de Smith, and when I refer to Professor
de Smith I am referring to the proposal for the appointment of an
ombudsman.

Before resuming my seat, I will ask this Government to see to it that
no mischievous report reaches Mauritius as it did last time and that a strict
impartiality will be observed. I say this because I see the man whom I
believe to be responsible for that the last time is present in this house.”
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ANNEX D
THE CONSTITUTIONAL FRAMEWORK

Fundamental rights

The Constitution will include a Chapter providing for the fundamental
rights and freedoms of the individual which will follow closely Chapter 1
of the existing Constitution.*

2. The Chapter on fundamental rights will contain such modifications as
are necessary to secure that any religious, social, ethnic or cultural association
or group will have the right to establish and maintain schools at its own
expense, subject to any reasonable restrictions which may be imposed by
law in the interests of persons receiving instruction in such schools, and that
a parent will not be prevented from sending a child to such a school merely
on the ground that the school is not a school established or maintained
by the Government. '

3. Derogations may be made from the provisions protecting fundamental
rights by the Mauritius Government and legislature in relation to a state
of war or other public emergency but only to the extent and in accordance
with the procedure set out below :—

(a) Derogations from the fundamental rights will only be permissible
under a law during a public emergency and will be limited to
derogations from the right to personal liberty or the protection of
freedom from discrimination which are reasonably justifiable in the
circumstances of the situation.

(b) A period of public emergency for this purpose will be a period when
Mauritius is at war or when the Queen’s Representative, acting on
the advice of Ministers, has issued a proclamation declaring that a
state of public emergency exists.

(¢) When the Legislative Assembly is sitting, or when arrangements have
already been made for it to meet within seven days of the date of
the proclamation, the proclamation will lapse unless within seven
days the Assembly approves the proclamation.

(d) When the Legislative Assembly is not sitting and is not due to
meet within seven days, the proclamation will lapse unless within
twenty-one days it meets and gives its approval by a resolution
supported by at least two-thirds of all the members.

(e) The proclamation, if approved by resolution, will remain in force
for such period not exceeding six months as the Assembly may
specify in the resolution.

(f) The Assembly will be empowered to extend the operation of the
proclamation for further periods not exceeding six months at a time
and a resolution for this purpose will also require the support of at
least two thirds of all the members of the Assembly.

* It was noted by the Conference that the provisions in Chapter 1 of the existing Consti-
tution containing protection against discrimination did not preclude the enactment of laws
applicable to Muslims only relating to marriage, divorce and the devolution of property; the
Conference accepted in principle that steps should be taken towards the introduction of
Muslim personal law in respect of these matters into Mauritius.
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Provision will be made for the periodic review of the case of persons who
have been detained in derogation in the right of personal liberty by an
independent and impartial tribunal and a detained person will have the
right to information as to the ground on which he is detained, to consult a
legal representative and to appear in person or by a legal representative.
before the reviewing tribunal.

The Queen’s Representative

4. The Queen’s Representative will be appointed by Her Majesty and,
subject to Her Majesty’s pleasure, will hold office during his period of
appointment.

5. The functions of the Queen’s Representative will be discharged during
a vacancy, an illness or absence of the representative by such person as Her
Majesty may appoint, or if there is no such person as Her Majesty may
appoint, or if there is no such person appointed in Mauritius, by the Chief
Justice,

6. The Queen’s Representative will, in the exercise of his functions, act on
the advice of the Council of Ministers or an individual Minister acting with
the general authority of the Council of Ministers except in cases where he
is required by the Constitution or a law to act on the advice of some other
person or authority or to act in his personal discretion. The chief minister
will keep the Queen’s Representative informed concerning matters of
government.

The Council of Ministers

7. There will be a Councii of Ministers which will be collectively respon-
sible to the Legislature. The Council of Ministers will consist of a chief
minister and not more than 14 other ministers ; subject to this limit, the
number of ministers will be determined from time to time by the Queen’s
Representative on the advice of the chief minister.

8. The Queen’s Representative, acting in his personal discretion, will
appoint as chief minister a member of the Legislative Assembly who appears
to him likely to command the support of the majority of the menibers of the
Assembly. The ministers, other than the chief minister, will be appointed
from among the members of the Assembly on the advice of the chief Minister.

9. The Queen’s Representative will be empowered to remove the chief
minister from office if a vote of no confidence in his government is passed in
the Legislative Assembly and he does not within 3 days resign or advise
a dissolution, and also, following a general election, where the Queen’s
Representative considers that as a result of the election the chief minister
will not be able to command a majority in the new Assembly. Any other
minister will vacate office if the Queen’s Representative revokes his appoint-
ment on the advice of the chief minister, if the chief minister goes out of
office in consequence of a vote of no confidence or on the appointment of any
person to be chief minister. The chief minister and any other minister will
vacate office if he ceases to be a member of the Legislative Assembly other-
wise than by reason of a dissolution or if, at the first meeting of the
Assembly following a dissolution, he is not a member of the Assembly.

10. The chief minister will preside in and summon the Council of
Ministers and portfolios will be allocated to ministers on his advice.
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11. There will be provision in the Constitution for the appointment of a
minister to carry out the functions of the chief minister when the chief
minister is unable to act because of illness or absence from Mauritius.
Such an appointment will be made by the Queen’s representative on the
chief minister’s advice. unless it is impracticable to obtain this advice because
the chief minister is too ill or is absent, in which case the Queen’s representative
will make the appointment without obtaining advice.

12. The Constitution will provide for the appointment of Parliamentary
Secretaries, whose number will not exceed five. A Parliamentary Secretary
will be appointed on the advice of the chief minister from among the
members of the Legislative Assembly and will hold office on the same
terms as a minister (other than the chief minister).

The Legislature

13. The Legislature will consist of Her Majesty and the Legislative
Assembly. The Legislative Assembly will consist of elected members.
The Constitution will provide for the electoral system*.

14. The provisions for the franchise and for the qualifications and dis-
qualifications for election to the Legislative Assembly and for the Speaker and
Deputy Speaker will follow the corresponding provisions in the existing
Constitution. The official language of the Legislative Assembly will be
English but any member will be able to address the chair in French.

15. The Constitution will provide for the establishment of an Electoral
Boundaries Commission which will review the boundaries of the constituencies
every ten years or, if the Commission considers it necessary after thie holding
of a census, and to make recommendations to the Legislative Assembly. The
members of the Commission will be appointed by the Queen’s representative
on the advice of the chief minister after the latter has consulted the leader
of the opposition. The principles which the Commission will be required
to apply will be specified in the Constitution. The recommendations of the
Commission as to the alteration of the boundaries of the constituencies will
be submitted to the Legislative Assembly which may approve them or reject
them but may not alter the recommendation ; if approved by the Assembly,
they will become operative upon the next dissolution of the Legislature.

16. The Constitution will also provide for an Electoral Commissioner who
will be a public officer and will be appointed by the Judicial and Legal Service
Commission. The functions of the Electoral Commissioner will be to
supervise the compilation of electoral registers and the holding of elections..
The Electoral Commissioner will have security of tenure similar to that
of a judge, i.e. his retiring age will be prescribed by the Constitution and
he will not be removable except on the grounds of inability or misbehaviour
and after there has been an enquiry by a tribunal consisting of persons who
are or have been judges and the tribunal has recommended his removal.
Any proceedings for the removal of the Electoral Commissioner will be
initiated by the Judicial and Legal Service Commission.

17. The office of leader of the opposition will be established by the
Constitution. Appointments to this office will be made by the Queen’s
representative acting in his personal discretion from among the members of

* See paragraph 8 of the Report.
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the Legislative Assembly and he will be guided by provisions in the Constifu-
tion as to the person to be selected for appointment to this office. The
Queen’s representative, acting in his personal discretion, will have power to
revoke the appointment of the leader of the opposition if he ceases to fulfil
the qualifications specified in the Constitution, and the office of leader of the
opposition will also become vacant if another person is appointed to the
office after a dissolution of the Legislature, or if he ceases to be a member of
the Legislative Assembly otherwise than by reason of a dissolution.

18. Bills passed by the Legislative Assembly will be assented to by the
Queen’s representative on the advice of the Council of Ministers.

19. The life of the Legislature will be 5 years but there will be provision
under which the Legislature may extend its life during any period of war
for 12 months at a time, up to a maximum of 5 years. The power of the
Queen’s representative in relation to the dissolution of the Legislature will
be exercised on the advice of the chief minister, but the Queen’s repre-
sentative will have power in his personal discretion to dissolve the Legislature
if the Legislative Assembly passes a vote of no confidence in the government
and the chief minister does not either resign or recommend a dissolution,
and the Queen’s representative will also be required to dissolve the Legislature
if the office of the chief minister is vacant and the Queen’s representative
considers that there is no prospect of his being able, within a reasonable time,
to appoint a chief minister who ¢an command ‘a majority in the Legislative
Assembly. -

The Judicature

20. The Constitution will continue to provide for the Supreme Court. The
judges of the court will be a Chief Justice, a senior Puisne Judge and other
Puisne Judges. The qualifications for appointment will be prescribed in the
Constitution, and will follow the present qualifications.

21. The Chief Justice will be appointed by the Queen’s representative
in his personal discretion after consultation with the chief minister. The
senior Puisne Judge will be appointed by the Queen’s representative on the
advice of the Chief Justice. The other judges of the Supreme Court will be
appointed by the Queen’s representative on the advice of the Judicial and
Legal Service Commission.

22. The security of tenure of the judges of the Supreme Court will be
protected by provision on the same lines as exists in the present Constitution.
The procedure for removing a judge will be initiated by the Queen’s repre-
sentative, acting in his personal discretion, in the case of the Chief Justice
and by the Chief Justice in the case of the other judges of the Supreme Court.

23. There will be a Judicial and Legal Service Commission established
by the Constitution. The Commission will be composed of the Chief Justice
(as Chairman), the senior Puisné Judge, the Chairman of the Public Service
Commission and an appointed member selected from persons who are or have
been judges. “ The appointed member of the Commission will be appointed
by the Queen’s representative on the advice of the Chief Justice ; he will hold
office for a period of 3 years and will be removable only on the grounds of
inability or misbehaviour after a tribunal consisting of persons who are or
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have been judges have investigated any complaints against the member and
recommend his removal ; the procedure for removing the appointed member
will be initiated by the Queen’s representative on the advice of the Chief
Justice. The Commission will have the power to make appointments and
exercise powers of discipline and removal in respect of the same offices as
are now included in Schedule 2 to the existing Constitution (with the exception
of the Director of Public Prosecutions).

24. The Constitution will provide for the Supreme Court to have unlimited
original jurisdiction to hear and determire any civil or criminal proceedings
under any law. It will also confer on the Supreme Court jurisdiction to
supervise civil -or criminal proceedings before all subordinate courts, with
power to issue the necessary orders, etc., for the purpose.

25. The Constitution will provide for an appeal as of right to the Privy
Council from final decisions of the Supreme Court on questions as to the
interpretation of the Constitution, and will also include provision for rights
of appeal from the Supreme Court to the Privy Council in other cases (which
will follow the existing rights of appeal to the Privy Council from decisions
of the Supreme Court in ordinary civil and criminal cases).

26. There will be included in the Constitution rights of appeal from the
subordinate courts to the Supreme Court. These rights of appeal will include
appeals from decisions of the subordinate courts on the interpretation of the
Constitution and minimum rights of appeal in ordinary civil and criminal
proceedings based on the rights of appeal which exist at present under
Mauritius Ordinances.

The Director of Public Prosecutions

27. Tae Constitution will establish the office of Director of Public Prose-
cutions who will have independent powers in relation to criminal prosecutions
corresponding to those vested in the Director by the existing Constitution.
A person will not be qualified to be or act as Director unless he is qualified
for appointment as a Supreme Court judge. The Director will be appointed
by the Judicial and Legal Service Commission. His security of tenure will
be similar to that of a judge.

The Public Service

28. There will be a Public Service Commission which will be composed
of a Chairman and four other members. Members of or candidates for
election to the Legislative Assembly or any local authority will be disqualified
for appointment. Appointments to the Commission will be made by the
Queen’s representative acting in his personal discretion after consulting the
chief minister and the leader of the opposition. The term of office of the
members of the Commission will be 3 years. The members of the Commission
will be removable in the same manner and in the same circumstances as the
appointed member of the Judicial Service Commission, except that the
procedure for removal will be initiated by the Queen’s representative acting
in his personal discretion.

26

House of Commons Parliamentary Papers Online.
Copyright (¢) 2006 ProQuest Information and Learning Company. All rights reserved.



29. The Public Service Commission will have powers of appointment,
discipline and removal in respect of all public offices (other than those
coming under another Service Commission or those offices for which other
provision is made in the Constitution). The Commission will be authorised
to delegate any of its powers to a member of the Commission or a public
officer.

30. Permanent Secretaries will be appointed by the Public Service
Commission, but the Commission will be obliged to inform the chief minister
of any proposed appointment and the chief minister will have the right
to veto the appointment. Transfers between the offices of permanent
Secretary which carry the same emoluments will be made on the advice
of the chief minister.

31. The retirement benefits of public officers will be guaranteed by the
Constitution against unfavourable alteration. Reduction or withholding of
the pension of a public officer will require the approval of the appropriate
Service Commission.

The Police

32. The Chief of Police will be appointed by the Police Service Com-
mission after consultation with the chief minister and he will have security
of tenure similar to that of a judge. The procedure for the removal of
the Chief of Police will be initiated by the Police Service Commission.

33. The Constitution will place the police force under the command
of the Chief of Police, and will provide that, in the exercise of his power
to determine the use and to control the operations of the police force the
Chief of Police will be under an obligation to comply with general directions
of policy with respect to the maintenance of public safety and public order
given him by the responsible Minister ; in the exercise of his command
of the force in other respects the Chief of Police will act on his own
responsibility and will be independent. The organisation, maintenance and
administration of the police force will be the responsibility of Ministers.

34. There will be u Police Service Commission which will consist of
the Chairman of the Public Service Commission as Chairman and four*
other members who will be appointed by the Queen’s representative in his
personal discretion, after consulting the chief minister and the leader of
the opposition. Members of the Commission, other than the Chairman, will
hold office for a period of 3 years. They will be removable in the same
manner and on the same grounds as the appointed member of the Judicial
Service Commission. The procedure for the removal of a member of the
Commission will be initiated by the Queen’s representative in his personal
discretion.

35. Subject to the arrangements specified above for the Chief of Police,
the Police Service Commission will have powers of appointment, discipline
and removal in respect of all police officers. The Commission will be
authorised to delegate its powers of discipline and removal to the Chief
of Police or any other officer of the police force, but any decision taken
by an officer to whom powers are delegated to dismiss a police officer
will require the confirmation of the Commission.

* The word * three ” was inserted inadvertently in the advance copies of this Report.
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The Ombudsman

36. The Constitution will establish. the office of Ombudsman. Appoint-
ments to this office will be made by the Queen’s representative in his
personal discretion after consulting the chief minister, the leader of the
opposition and the other persons who appear to the Queen’s representative to
be leaders of paities in the Legislative Assembly. The Ombudsman will
hold office for a period of four years and will be removable only on the
grounds of inability or misbehaviour after a tribunal consisting of persons
who are or have been judges have investigated any allegation against him
and have recommended his removal; the procedure for removing the
Ombudsman will be initiated by the Queen’s representative in his personal
discretion.

37. The Ombudsman will have jurisdiction to- investigate complaints
regarding the acts, omissions, decisions and recommendations of specified
public bodies and other officers which affect the interests of individuals
or bodies of persons. He will be entitled to act upon his own initiative
or upon receiving a complaint from an individual or a body and matters
may also be referred to him for consideration by ministers and members
of the Legislative Assembly. The bodies which the Ombudsman will be
authorised to investigate will include Government Departments, their
officers, tender boards, the police and prison and hospital authorities. The
personal acts and decisions of ministers and decisions of the Service Com-
missions will be excluded from investigation by the Ombudsman.

38. The investigation of the Ombudsman will be carried out in private
and what occurs during the course of an investigation will be absolutely
privileged. The Ombudsman will r.ot be required to give anybody a hearing
save where it appears to him that there are grounds for reporting adversely
on the conduct of the department, organisation or person concerned. There
will be powers to examine witnesses and also powers vested in the appro-
priate Government authority to prevent the disclosure of information on
the grounds that it prejudices defernce, external relations or internal security
or that it might divulge the proceedings of the Council of Ministers. The
Ombudsman will be entitled to refuse to investigate any complaint that is
more than six months’ old or on the ground that it is vexatious or too
trivial or that the complainant has insufficient interest in the matter and he
will be enabled to discontinue an investigation for any reason that seems
fit to him. He will be precluded from investigating any matter in respect
of which there is a statutory right of appeal to or review by a court or
tribunal. However, he will not be precluded from investigating a matter
merely because it will be open to the complainant to impugn the measure,
act or decision in the matter as a violation of the constitutional guarantees of
fundamental rights.

39. The Ombudsman will be entitled to report unfavourably on any
decision, recommendation, act or omission on the ground that it is con-
trary to law, based wholly or partly on a mistake of law or fact, unreason-
ably delayed or otherwise manifestly unreasonable. He will address his
report, recommending any remedial action that he thinks proper, to the
department or organisation concerned. If no adequate remedial action
has been taken within a reasonable time, he will be empowered to make
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a special report to the Legislative Assembly. The principal functions
of the Ombudsman will be included in the Constitution, the supplementary
provision being made in an ordinary law of Mauritius.

Financial procedure

40. The Constitution will provide for a procedure with respect to the
appropriation and expenditure of public monies, which will ensure the
control by the Legislature of Mauritius of public money. The Constitu-
tion will accordingly establish a Consolidated Fund into which (with cer-
tain exceptions) there will be paid all revenues of Mauritius and out of
which (with certain exceptions) all expenditure will be met. Estimates
of expenditure expected to be incurred in a financial year will be laid in
the preceding financial year before the Legislature for its approval and
will be included in an appropriation law to be passed by the Legislature.
Except in the case of expenditure charged on the Consolidated Fund and
certain other cases, no money will be withdrawn from the Consolidated Fund
except under the authority of an appropriation law. The Constitution will
provide for the presentation of supplementary estimates and the enactment
of supplementary appropriation laws, where this is necessary, and will also
establish a Contingencies Fund out of which payment may be made to
meet urgent and unforeseen needs.

41. There will be a Director of Audit who will have the function of
auditing all public accounts and reporting on them to the Legislature. The
Director of Audit will be appointed by the Public Service Commission after
consultation with the chief minister and the leader of the opposition and
will have security of tenure similar to that of a judge.

42. The salary and conditions of service of the Queen’s representative,
judges of the Supreme Court, Members of the Service Commission, the Direc-
tor of Public Prosecutions, the Chief of Police, the Director of Audit, the
Electoral Commissioner and the Ombudsman will be protected in the same
manner as the salary and conditions of service of judges are protected under
the existing Constitution.

The Prerogative of Mercy

43. The prerogative of mercy will be exercised by the Queen’s representa-
tive on the advice of a special committee. The members of the committee
will be appointed by the Queen’s representative acting in his personal dis-
cretion. The TConstitution will require that capital cases should be taken
into account at a meeting of the special committee.

Alteration of the Constitution

44. The legislature of Mauritius will have power to alter the constitution.
The procedure will be as follows :—

(@) A Bill for an amendment to the provisions of the constitution (other
than the entrenched provisions specified below) will require the
support of not less than two-thirds of all the members of the Legis-
lative Assembly to pass the Assembly.

(b) A Bill for the amendment of the entrenched provisions of the con-
stitution will require the support of not less than three-quarters of
all the members of the Legislative Assembly to pass the Assembly.
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45. The entrenched provisions of the Constitution will be those relating
to :—

(a) The establishment of the Legislature and its power to make laws,
the electoral system, Annual Sessions, the life of the Legislature and
its dissolution ;

(b) Human Rights ;

(c) The judicial system (including appeals to the Privy Council) ;
(d) The Public Service and the Police ;

(¢) The Ombudsman ; :
(f) The Director of Public Prosecutions ;

(8) The position of the Crown and the Queen’s representative ;

(h) The method of altering the constitution.
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ANNEX E

CITIZENSHIP
The Constitution should provide for the following classes of persons
automatically to acquire citizenship of Mauritius :

(@) All persons born in Mauritius, whether before or after Independence
Day.
(b) All persons born outside Mauritius of a father born in Mauritius.
In the case of persons alive on Independence Day, both (@) and (b) would

be subject to the proviso that they were then still citizens of the United
Kingdom and colonies.

2. The Constitution should confer a right to acquire Mauritius citizen-
ship on application on all women who have at any time been married to a
citizen of Mauritjus or to a person who would have become a citizen of
Mauritius automatically on Independence Day had he still been alive.

3. The Constitution should either automatically confer citizenship or a
right of registration on the following classes of persons—

All persons naturalised or registered in Mauritius as citizens of the
TJnited Kingdom and colonies, and

All persons born outside Mauritius of fathers in this category,

providing that in both cases they were still citizens of the United Kingdom
and colonies on Independénce Day.

(30170) Dd. 111058 K16 10/65 St.8.
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ANNEX 12

House of Commons Debate 10 November 1965, volume 730 — 2W



HANSARD 1803-2005 — 1960s — 1965 — November 1965 — 10 November 1965 —
Written Answers (Commons) — MAURITIUS AND SEYCHELLES

Defence Facilities

HC Deb 10 November 1965 vol 720 cc1-2W 1W
8 Mr. James Johnson

asked the Secretary of State for the Colonies what further approaches have been made to the
Mauritius and Seychelles Governments about the use of islands in the Indian Ocean for
British and American defence facilities.

2W
8 Mr. Greenwood

With the agreement of the Governments of Mauritius and Seychelles new arrangements for
the administration of certain islands in the Indian Ocean were introduced by Order in Council
made on 8th November. The islands are the Chagos Archipelago, some 1,200 miles north-
east of Mauritius, and Aldabra, Farquhar and Desroches in the Western Indian Ocean. Their
populations are approximately 1,000, 100, 172 and 112 respectively. The Chagos
Archipelago was formerly administered by the Government of Mauritius and the other three
islands by that of Seychelles. The islands will be called the British Indian Ocean Territory
and will be administered by a Commissioner. It is intended that the islands will be available
for the construction of defence facilities by the British and United States Governments, but
no firm plans have yet been made by either Government. Appropriate compensation will be
paid.
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ANNEX 13

Reports of the Forth Committee of the United Nations General Assembly on 16 November
1965



United Nations

FOURTH cOMMITTEE, 1557th

GENERAL MEETING
A S S E M B LY ( E Tuesday, 16 November 1965,
TWENTIETH SESSION _4( at 10.55 a.m.
Official Records NEW YORK
CONTENTS HEARING OF PETITIONERS ON FERNANDO POO
Page AND RIO MUNI
Requests for bearin.gs (continued) At the invitation of the Chairman, Mr, Atanasio
Reque\?t concer_nmg Fernandf) Pdo and Rio Ndong Niyone, Mr. Adolfo Obiang Bike and Mr, Rafael
Muni (agenda item 23) (continued) .. ... .. 225 Evita, representatives of the Mouvement national de
Agenda item 23: libération de la Guinée équatoriale (MNLGE), took
Implementation of the Declaration on the places at the Committee table.
Granting of Independence to Colonial Coun- 4, Mr. NDONG (Mouvement national de lib&ration de
tries az.nd Deoples: ‘repo.rts of the Special la Guinée équatoriale) said that the people of Equa-
Cominittee on the Situation with regard to torial Guinea had now realized that they could no
the Implementation of the Declaration on the longer tolerate a régime whose aims seemed to it
Granting of Independence to Colonial Coun- to be mysterious, to say the least. They had accepted
tries and Peoples: A/5800/Rev.1, chapters the Basic Law of 20 December 1963 more or less
Vil, IX, X and XII-XXVL A/6000/Rev.1, enthusiastically because they had seen in it an essen-
chapters IX-XXV (continued) tial, though transitory, stage in their attainment of
Hearing of petitioners on Fernando Pdo and national independence. According to the Spanish Gov-
RioMuni , ,.....v0v v IR 225 ernment that law was based on the right of peoples
General debate and consideration of draft to self-determination and established 2 system of
resolutions (continued) . ... .. .. . - 227  self-government based on that right. The people of
Organization of WOk . . . .u v uveu v s 230 Guinea, however, had soon understood the Spanish

Chaivman: Mr, Majid RAHNEMA (lran),

Requests for hearings (continued)

REQUEST CONCERNING FERNANDO POO AND
RIO MUNI (AGENDA ITEM 23) (continued) (A/C.4/657)

1. The CHAIRMAN asked the Committee to consider
the request for a hearing contained in document
A/C.4/657.

2. Mr. DE PINIES (Spain) pointed out that the United
Nations Charter expressly authorized the hearing of
petitioners from the Territories coming under Chap-
ter XIII but not from those under Chapter XI1. Having
made that reservation, he would not object to the
petitioners being heard.

3. The CHAIRMAN said that if there were no objec~
tions, he would take it that the Committee wished to
grant the hearing,

It was so decided.

AGENDA ITEM 23

Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples:
reports of the Special Committee on the Situation
with regard to the Implementation of the Declaration
on the Granting of Independence to Colonial Coun~
tries and Peoples: A/5800/Rev.1, chapters VII, IX,
X and XIH-XXVI; A/6000/Rev.1, chapters |X-XXV
(continued) (A/5959 and Corr.1, A/6084, A/6094,
A/C.4/1..802)

Government's game and had resolved to put an end
to that régime,

5. The allegedly self-governing institutions estab-
lished under the Basic Law, namely, the General As-
sembly, the Governing Council and the local govern-
ment organs, had no real influence, as was clear
from articles 17, 18 and 19 (chapter V), 22, 23 and
29 (chapter VI) and 35, 38, 48, 51, 52, 66 and 67
(chapter VII) of the law published in the Spanish
Government's Boletin Oficial Extraordinario of
10 April 1964. All powers were, in fact, in the hands
of the Commissioner-General, who exercised com-
plete and absolute jurisdiction in all questions of
security, law and order, foreign relations, informa-
tion media and so forth, could suspend decisions of
the Governing Council, appointed the heads of depart-
ments of the Administration, all of whom were
Spanish, and installed the President and members
of the Governing Council, administering to them an
oath of allegiance to the fundamental laws of Spain,

6, On 2 and 15 March 1964, elections had heen held
for councillors representing professional, cultural,
economic and co-operative organizations and for
councillors representing heads of family. The mem-
bers of the Governing Council had been appointed on
15 May 1964 and the President of:the Council twelve
days later. The fact was, however, that neither those
elections nor the referendum of 15 December 1963
had been held according to democratic methods. It
was known that Mr, Luis Maho, one of the present
members of the Governing Council, had sent a cable
to the United Nations (A/AC,109/PET,255) informing
it that the Spanish authorities had had the people
fired on in order to force them to go to the polls and

225 A/C.4/SR.1557
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that he had denounced the results of the referendum
of 15 December 1963 and had asked for fresh elec-
tions to be held under United Nations supervision.
The Secretary-General of the MNLGE had also dec-
lared, on the same occasion, that the self-government
was only a fagade and that the main defect gf the
Legislative Decree of 1 January 1964 was that it had
not fixed any date for the Territory's attainment of
sndependence. Similarly, the people of Guinea de-
sounced Mr. Ondd Edfi, the present President of the
Governing Council, who had spoken pefore the Com-
. ittee at its 1550th meeting, on 8 November 1965,
Contrary to what he had implied, he did not represent
his fellow-countrymen, any more than _dicl other in-
dividuals whose loyalty Spain had purchased.

7. However that might be, he hoped that the Spanish
Government would behave honourably and would lead
Equatorial Guinea to its destiny as a free and inde-
pendent nation, Spain, and indeed other friendly na-
tions, could be assured of the co-operation of inde-
pendent Guinea and its future national institutions in
strengthening their mutual well-being in a spirit of
understanding, dignity and equality.

8, In conclusion, he emphasized that the Guinean
people refused to regard the present system of self-
government as the last stage in its evolution. He
requested that a date should be set for the Terri-
tory's attainment of independence and that all the
political forces of the country should be invited to
take part in the establishment of democratic institu-
tions calculated to help towards the attainment of that
objective. Anything that the United Nations could doto
help the people of Guinea to gain their right to self-
determination would be welcomed,

9. Mr. SAO (Cameroon) asked the petitioner whether
the MNLGE had had any contacts with the Spanish
Government in order to explain its position, which
seemed to him to be quite moderate.

10. Mr, NDONG (Mouvement national de lib&ration
de la Guinée équatoriale) replied that there had not
yet been any official contacts between the MNLGE
and the Spanish Government,

11. Mr. SAQ (Cameroon) asked whether the MNLGE
had responded to the appeal made to all Guineans by
the President of the Governing Council of Equatorial
Guinea to co-operate in the work of national
recons{ruction.

12, Mr. NDONG (Mouvement national de libdration
de la Guinée &quatoriale) thought that the appeal had
probably been transmitted individually to Guinean
nationalists living abroad through the Governments
of the host countries,

13. Mr, SAQ (Cameroon) said that he would like to
know why the meeting of all the political parties
held at Bata had been a failure, as the President of
the Governing Council had told the Committee in his
statement at the 1550th meeting,

14. Mr, NDONG (Mouvement national de lib&ration
de la Guinée équatoriale) explained that there were no
political parties in Guinea, in accordance with the
Spanish political sysiem, but only a national libera-
tion movement which everyone interpreted in his own

way. The MNLGE had not taken part in the Bata
meeting, since its leaders had been againstit.thinking
it better for the movement to continue its activities
abroad.

15. Mr. SAO (Cameroon) thanked the petitioner and
proposed that his statement, which threw light on
certain aspects of the question about which the Com-
mittee was not sufficiently informed and would be
useful for the rest of the discussion, should be issued
in full as a Committee document,

It was so decided.l/

16. Mr. DIAZ GONZALEZ (Venezuela), recalling
that the petitioner had mentioned the lack of political
parties in the Territory, asked him to explain how it
was that in those circumstances the draft Basic Law
establishing a new political and administrative struc-
ture had received such a large number of votes in
the referendum of 15 December 1963,

17. Mr, NDONG (Mouvement national de lib&ration
de la Guinée équatoriale) replied that there were
indeed no political parties properly so called in
Equatorial Guinea but only national liberation move-
ments working to bring about the independence of the
Territory. The reason why the Basic Law had gained
so many votes was that the MNLGE had been able, by
its action both within Guinea itself and outside the
Territory, to encourage the Guinean people to accept
the proposed status on o provisional basis, for it had
felt that that status, despite its inadequacies, consti-
tuted a necessary stage on the path to independence,

18, Mr. EVITA (Mouvement national de lib&ration
de la Guine équatoriale) reminded the Venezuelan
representative that there were no political parties
in Spain,

19, Mr, DE PINIES (Spain), speaking on a point of
order, pointed out that the Fourth Committee was
discussing Equatorial Guinea, not the political situa-
tion in Spain,

20, Mr, EVITA (Mouvement national de libération
de la Guinée équatoriale) explained that he had simply
wanted to say that the lack of political parties in
Equatorial Guinea was due to the same causes as the
lack of political parties in the metropolitan country.

21, Mr, NDONG (Mouvement national de libération
de la Guinfe équatoriale) said that, unlike other
colonial Powers, Spain did not prohibit contacts he-
tween the Guinean population and the petitioners, The
MNLGE, which had offices in Guinea, did not follow
any communist or other ideology and was striving
ounly for the achievement of independence by the
Territory in an atmosphere of friendly relations with
Spain,

22. Mr. BRUCE (Togo) asked the petitioners whether
there was any concerted action by the nationalist
movements outside the country. He was at a loss to
see how the nationalists working outside the Terri-
tory could suceeed in their demands without a genuine
political organization, since nothing was happening

L/ The complete text of Mr. Ndong's statement was subsequently cir-
culated as document A/C.4/659.
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in the country, and the people had even approved the
Basic Law by a very strong majority.

23, Mr. NDONG (Mouvemeht national de libération
de la Guinée é&quatoriale) said that besides the
MNLGE-FRENAPO (Frente Nacional y Popular de
Liberacién de la Guinea Ecuatorial)—a movement
which brought together all Guineans who were aware
of what was really taking place in Africa and wished
their country to achieve independence without thereby
ceasing to co-operate with Spain, and whose views
carried some weight at the international level—there
was another political organization that had existed
since 1964, namely, the Movimiento de UniénNacional
de la Guinea Ecuatorial (MUNGE), which had shown
much less flexibility in its activities.

24, Mr. BRUCE (Togo) said that even the most noble
aspirations were doomed to failure if they were not
backed by some kind of definite political structure.
If there were no political parties in Equatorial Guinea
itself, then at least the liberation movements waging
the struggle abroad should be organized on a solid
hasis. They should cease to be mere associations of
individuals, all wishing more or less to take command,
and should become a well-organized party more
representative of the aspirations of the people,

25, Mr, DE CASTRO (Philippines) wished to know
MNLGE was satisfied with the Basic Lawpromulgated
in 1963, subject to the Territory's achievement of
independence at a later stage.

26. Mr. NDONG (Mouvement national de libération
de la Guinée équatoriale) replied that his movement
certainly would not passively waiton the good pleasure
of Spain, Once its faults were corrected, however, the
Basic Law could serve as a basis for the attainment
of independence by Equatorial Guinea, under the
auspices of the Spanish Government and with the
assistance of the United Nations,

27. In reply to a further question put by Mr, DE
CASTRO (Philippines), Mr. NDONG (Mouvement na-
tional de libération de la Guinée équatoriale) replied
that his movement had accepted the Basic Law in all
good faith. That was a further reason for it to ask
the United Nations to support it in its struggle against
the disinterest which had since been shown by the
Spanish Administration,

28. Mr. KEDADI (Tunisia) thanked the petitioners
for the information they had given the Committee, He
expressed satisfaction that the statement of Mr, Ndong
was to be circulated as a Committee document, par-
ticularly since a similar decision had been taken
concerning the statement of Mr, Ondé Edt (A/C.4/
656), who had put forward a different point of view,

29. Mr, DE PINIES (Spain) said that he was sur-
prised to see petitioners arrogating to themselves
the right to speak on behalf of the Guinean people
on the pretext that there were no democratic means
of expression in Equatorial Guinea. If Mr, Ndong
had carefully read the documents circulated by the
Secretariat, he would not have considered it neces~
sary to read out the clauses of a law which appeared
in those documents, It was also a matter for surprise
that the petitioners had denied the existence of any
political parties, inasmuch as quite a number of

organizations which had played an active part in the
campaign preceding the referendum were listed in
chapter X of document A/6000/Rev.1. The petitioners
in exile should learn to reintegrate themselves into
the life of the country, as others had done hefore them.
He himself had had occasion to advise Mr, Ndong to
return to Guinea, If the petitioners representing
MNLGE wished to play a part in the political life of
their country, they had to do so inside the country,
They certainly knew that Spain would grant inde-
pendence to Equatorial Guinea as soonasitdesired it,

30, He fully approved of the Committee's decision to
issue the full text of the petitioner's statement as a
Committee document,

The petitioners withdrew,

GENERAL DEBATE AND CONSIDERATION OF
DRAFT RESOLUTIONS (continued) (A/C.4/1..802)

31, Mr. BORJA (Ecuador), speaking on the question
of the Malvinas Islands, said that he wondered whether
the problem was really a colonial one in the strict
sense or more in the nature of a conflict of sove-
reignty between two States, one of which had occupied
by force a part of the territory of the other, In the
latter case, the dispute ought to be settled under the
provisions of Chapter VIofthe United Nations Charter,

32, The conflict had, in fact, arisen because the
United Kingdom had established a colony on territory
belonging to another State, or territory over which
another State asserted its sovereignty. The first thing
to be done was therefore to settle the legal aspect of
the problem so as to find out which State had sove-
reignty the territory in question, Only then could
consideration be given, if necessary, to the question
of decolonization, which would be settled in accordance
with the provisions of General Assembly resolution
1514 (XV). With that in mind, Ecuador saw no objec-
tion to being one of the sponsors of draft resoiution
A/C.4/L,802, for it was convinced that in that way
it would be serving the ideal of American unity and
international justice.

33. His delegation helieved, moreover, that history
provided irrefutable confirmation of Argentina's rights
over the Malvinas Islands, If the fact of discovery
conferred the right of ownership—and that had cer-
tainly been the case in European public law at the
time of the great discoveries—then the Malvinas
Islands had been part of the Spanish colonial posses-
sions, since they had been discovered by Magellan's
expedition in 1520, whereas the English had not
landed there until 1592. In additior to the argument
of discovery, there was the fact thai the islands bad
been occupied by Spain in 1766, after their restitution
by France following the claim put forward by the
Spanish Government at the time of the English-French
conflict regarding sovereignty over those territories.

34. The facts of history were also supported by a
number of legal regulations which had been drawn up
in times past by the colonial Powers in order to
control navigation in certain waters and thus prevent
conflicts. In that connexion, he recalled the provisions
of the Treaty of Peace and Friendship between Spain
and Great Britain, signed at Madrid in 1670, and the
Treaty of Utrecht, signed in 1713, which had settled
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the question of the delimitation of the colonial
possessions of those two States in America. It thus
became quite clear that the Malvinas Islands had
been indisputably placed under Spanish authority
from the time of the Treaty of Utrecht and that they
had still been under that authority at the time when
the Argentine nation had obtained its independence
from Spain,

35, In that connexion, the Argentine delegation, in
support of its argument, had many times cited the
Papal Bulls Inter coetera and Dudum si quidem of the
late fifteenth century, which had defined the zones of
influence of Spain and of Portugal and had placed the
Malvinas Islands in the geographical region attributed
to Spain. The Ecuadorian delegation did not believe
that that argument could be adduced in a conflict of
sovereignty over a territory, because in its opinion
a religious authority could not legally settle questions
concerning the civil government of nations. The rights
of Argentina had been sufficiently established without
there being any need to rely on Papal Bulls, which,
quite apart from the limitations referred to, could in
no way be binding upon the United Kingdom.

36, The rights of Argentina over the MalvinasIslands
derived from the principle uti possidetis, which had
governed the territorial apportionment of America
at the end of the colonial era, when each State, on its
accession to independence, had adopted as its terri-
torial limits the limits of the administrative divisions
which had been fixed by Spain. The Malvinas Islands
" had come within the Viceroyalty of Rio de la Plata
and had therefore become part of the Argentine
Republic when that Spanish colony had obtained its
political emancipation. Once independence had been
proclaimed and the internal situation had been con-
solidated, the Argentine Republic, as the inheritor
of the rights of Spain, had taken possession of the
Malvinas Islands. It had set up administrative au-
thorities there, had authorized the settlement of the
islands by family groups and had incorporated the
islands into its territorial domain,

37. In 1833 the Malvinas Islands had been occupied
by a United Kingdom naval detachment, whose captain
had made known to the Argentine Commandant that he
intended to exercise United Kingdom sovereignty over
the islands. Despite the immediate protests of the
Argentine Government, the United Kingdom had con-
tinued its occupation, displacing the Argentine au-
thorities and creating an abnormal situation which had
never been recognized by the Argentine Government

and which the United Nations now had a duty to
correct,

38. The Argentine Republic had never relinquished
its rights to the Malvinas Islands, and it refused to
recognize the de facto situation there, It had been
supported in that matter by the countries of Latin
America, which had made their position known either
individually or by means of resolutions adopted by
the regional organizations to which they belonged.
Thus, at Bogot4, in 1948, the Ninth International Con-
ference of American States had affirmed, in its reso-
lution XXXIII, that the process of American emanci-
pation would not be completed so long as there
remained on the American continent any regions that
were subject to the colonial system or any territories

occupied by States not belonging to that continent, At
Caracas, in 1954, the Tenth Inter-American Con-
ference had reaffirmed, in resolution XCVT, the desire
of the people of America for the final abolition of the
colonial system, which wus heing maintained against
the will of the peoples concerned, und for an end also
to the occupation of Americanterritories. The attitude
of the Latin American countries in that regard was
dictated by their acceptance of the principle that vie-
tory created no rights and that any acquisition of
territory by force or by any uther form of coercion
must not be recognized. That principle wus, moreover,
enshrined in the Charter of the Organization of
American States and in the United Nations Charter,
and the States that were members of those organi-
zations were therefore morally and legally bound to
apply it. His country most certuinly abided by that
principle.

39, The United Nuations must tuke up the question of
the occupation of the Malvinas Islunds and seek a
peaceful settlement of the problem, Draft resolution
A/C.4/1.,802 specifically recommended that the
Governments of the United Kingdom und Argentina
should proceed with negotiations with a view to
finding a solution compatible with the principles of
the United Nations Charter and the provisions of
General Assembly resolution 1514 (XV), Ecuador
was convinced that such negotiations would take place
and would lead to a peaceful solution not only because
of the demands of international justice but also for
clear and compelling reusons of geography and
geo-politics.

40, Mr. AKA (Ivory Coast) said, with reference to
the United States Virgin Islands, that according to
the information in the Special Committee's re-
ports  (A/5800/Rev.l, chap. XNXV; A/8000/Rev.1,
chap, XXIV), steady progress was being made Dby
those islands towards the achievement of the objec-
tives of General Assembly resolution 1514 (XV), the
implementation of which wuas not being hampered
by the administering Power, His delegation hoped
that that trend would become more pronounced along
the lines of greater democratization of the legis-
lative and executive organs, so that the people might
be able, with complete freedom, to decide on their
political status and the kind of relationship they
wished to have with the United Stuates.

41, The British Virgin Islands were similar to the
United States Virgin Islands with regard to geography,
economy, language and ethnic composition, Potitically,
however, they constituted a "colony", which should be
given the opportunity of choosing between self-
government and some form of association with other
Territories, and more particularly the Wesl Indies.
The bonds existing between all those islands were
favourable for the establishment of a viable State.
His delegation therefore endorsed the idea of amerger
of the Virgin Islands among themselves or with other
Territories, on condition that such an association
corresponded to the wishes of the people as freely
expressed under the conditions of political advance-
ment which it was the duty of the administering
Power to ensure. It must, however, be said that
there was no clear evidence of any steps having been
taken to facilitate such a change of course, and that,
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for example, the British Virgin Islands were suffering
from administrative and cultural under-development
and were economically dependent on tourism to an
excessive degree. As to the political situation in the
British Virgin Islands, it was imperative for the
legislative and executive organs, and particularly
the Executive Council, to become more independent
and more representative,

42, The same observations were equally valid for
the other islands mentioned in chapter XXIV of docu~
ment A/6000/Rev.1, In all those cases, the adminis—
tering Powers concerned should be asked to give an
undertaking that they would apply the provisions of
General Assembly resolution 1514 (XV) in the very
near future, and they should also be asked to ensure,
for that purpose, that in all cases an administration
composed mainly of indigenous inhabitants and legis-
lative organs elected on a democratic basis and
having as wide a jurisdiction as possible, at least
in internal affairs, would be set up.

43, Turning next to the Malvinas Islands, he said
that they had been regarded by the United Kingdom
as a colony ever since it had established its sove-
reignty there, In fact, however, that colony was no
bigger than a commune and was administered as a
municipality, According to the United Kingdomrepre~
sentative, the inhabitants of the islands would reject
any idea of independence. That gave evidence of their
common sense, for it would be unrealistic to attempt
to apply the provisions of resolution 1514 (XV) in a
strict way to Territories such as those, which had
virtually no permanent inhabitants. The institutional
history of States had always swung back and forth
between opposite extremes, and it had almost never
been possible to find the golden mean, It was there~
fore particularly important for the United Nations,
in its task of decolonization, to distinguish between
the spirit of the law and its applicability in a par-
ticular case. His delegation was fully aware of the
historical considerations impelling Argentina to claim
those islands, but it felt that account must also be
taken of the character of the inhabitants and of the
fact that America had always been a continent in
which immigration and occupation had been adominant
feature. There could be no transfer of sovereignty to
Argentina without previous safeguards for the in-
habitants of British stock. As the Malvinas Islands
constituted a colony, the United Nations must keep the
guestion under close review, while leaving it to the
United Kingdom and Argentine Governments to settle
their dispute through negotiation,

44, Mr. FOUM (United Republic of Tanzania) said
that, in its consideration of the chapters of the Special
Committee's reports now before it, the Committee
must take a decision on the guestion of colonialism
as a whole. The fact, moreover, that the Territories
under consideration were being dealt with as a group
did not in any way lessen their individual importance.

45, As a member of the Special Committee, his dele~
gation had consistently affirmed that the provisions
of General Assembly resolution 1514 (XV) fully applied
to all Territories and all peoples who were still under
the colonial yoke, and it was pleased that the con~-
clusions and recommendation in the Special Com-
mittee's reports reflected and supported its own

point of view, It therefore hoped that those conclu-
sions and recommendations would receive the widest
possible support from the members of the Fourth
Committee, That would be a tangible way of helping
all the peoples in the world who were still fighting
for their national emancipation against the forces of
backwardness and colonial exploitation, and that
action would give the coup de gréce to colonialism,

46, Experience had shown that certain colonial
Powers gave their own interpretation to the prin-
ciples of the Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples and that
the so-called constitutional reforms introduced in
some Territories were in direct opposition to the
principles on which decolonization was based, That
was true, for example, of Papua and New Guinea,
where the House of Assembly established by the ad-
ministering Power had no real law~making powers
since its decisions had to be approved by the colonial
authorities, In view of the fact that freedom was
indivisible, and must be unconditional, the constitu-
tional reforms in Papua and New Guinea were actually
nothing more than readjustments decided upon by
Australia for reasons of convenience.

47, The situation was similar in the United States
Virgin Islands, where, under a United States law,
the natural rights of the population had been reduced
to association with the United States. The represen-
tative of the colonial Power had said that his Govern-
ment had sought to endow the Territory with a future
which would, in particular, provide for the possibility
of sending a representative to the United States Con-
gress. It was obvious, in the circumstances, that the
administering Power had already decided what the
Territory's future would be.

48. It was extremely important for the Committee
to keep a close watch on the situation of the small
Territories in view of their strategic and military
importance for the execution of the world policy of
the colonial Powers. Thus the island of Guam, which
was under colonial occupation of the United States,
had become a large and dangerous military base,
which the colonial Power was now using to conduct a
war that was of benefit only to itself. The Press had
announced on various occasions that United States
military aircraft had taken off from aerodromes on
the Non-Self-Governing Territory of Guam to carry
out military missions in a war being waged by the
United States. If those aerodromes were bombed for
reasons of self-defence, the population of the colonial
Territory of Guam would be involved in a war simply
because it happened to be under colonial domination.
One could only be thankful that the country which was
being subjected to United States bombing raids was
not an aggressive nation and had not decided to bomb
the oppressed population of the Territory of Guam in
return,

49, An analogous situation was threatening Mauri-
tius and the Seychelles, and it was surprisingto learn
in that regard that five years after the adoption of
General Assembly resolution 1514 (XV), certaincolo-
nial Powers were still thinking of establishing new
colonies, Thus The Times of London, in its issue of
11 November 1965, and The New York Times of the
same date, had announced that the Unifted Kingdom
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Government had decided to establish a new colony,
which would consist of the Chagos archipelago, thus
far attached to Mauritius, and of the Aldabra, Far-
quhar and Desroches islands, thus far attached to the
Seychelles. Those islands were inhabited by 1,384
persons, and the establishment of the new colony
was intended to permit the installation of military
and naval bases by the Governments of the United
Kingdom and the United States.

§0. The joint United Kingdom-United States project
was aimed at reversing the course of history, It was
contrary not only to resolution 1514 (XV), but also
to other resolutions adopted by different United Na-
tions organs concerning specific colonial problems
and the application of the principle of self-determina-
tion, which must be regarded as a general principle
of international law, That principle would be meaning-
less if it could be circumvented and if, by the payment
of compensation to the majority of the inhabitants of
a colony, a colonial Power could retain in perpetuity
a part of the territory of that colony inhabited by a
minority. The right of colonial peoples to self-
determination could never be subject to financial
dealings, which were particularly reprehensible when
their purpose was the establishment of foreign bases
in a colonial Territory. 1t would be recalled that the
Second Conference of the Heads of State or Govern-
ment of Non-Aligned Countries had stated in its
Cairo Declaration of 10 October 1964 that the main-
tenance or establishment of military bases, or the
stationing of troops, in the territory of other coun-
tries against the express wishes of those countries,
constituted a flagrant violation of the sovereignty of
States and a threat to freedom and international peace.
The Conference had also declared that it considered
particularly unacceptable the existence or main-
tenance, in dependent Territories, of bases which
might serve to perpetuate colonialism or to achieve
some other objective.

51, It must not be forgotten that the nature of colo-
nialism and imperialism remained constant and that
only the tactics changed. The colonialists resorted
to every strategem in order to holdonto the positions
and privileges they had acquired in the past and to
prevent the people still under their sway from
enjoying freedom and independence, One of those
strategems was the policy of "divide and rule".
Thus, in British Guiana, the United Kingdom was
employing all kinds of tactics to delay the celony's
accession to independence; it was really most unfor-
tunate that racial tensions should have developed and
had lent themselves to being used to justify delays
in the emancipation of the Territory. The people of
British Guiana had shown thal they did not want to
remain under foreign domination, and his delegation
hoped that the international community would help
them to attain freedom and independence more
speedily.

52, On the other hand, the differences between the
various colonial Territories must be taken into
account, Sometimes the real problem was to reach
agreement by negotiations among two or more States.
His delegation therefore welcomed the suggestion of
the Latin American delegations to invite two Member

States to open negotiations on the subject of the
Falkland or Malvinas Islands.

53. Sometimes, too, the administering Power held
fast to a colony on the pretext that the colony would
not be economically viable as an independent nation.
The purpose of that pretext was todeny the indigenous
population the enjoyment of the natural rights which
were recognized to be theirs by the United Nations
Charter and the Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples.Hisdele-
gation believed that the rights of those peoples and
Territories to self-determination and independence
must not be infringed by the action of the forces
which prevented them from being exercised. The fact
was that the economy of the colonies strengthened
the economy of the metropolitan country, for economic
exploitation was the essence of colonialism, His dele-
gation wished to repeat that freedom was indivisible,
The colonial Powers must first provide the peoples
of the Territories in question with all thatthey needed
to exercise their rights to self-determination and
independence. When a Territory's economy was not
strong enough, the free members of the international
community should do everything in their power to give
the people of that Territory the material assistance
that would enable them to follow the path which they
had chosen,

54. His delegation considered itself morally bound
to reaffirm the inalienable right of all peoples and
all Territories, large or small,to self-determination,
freedom and independence. It believed that the Terri-
tories which the Committee was now considering
should be given the means to exercise their natural
rights, The establishment of institutions which pro-
voked or encouraged racial conflict or ethnic division
was an obstacle to national self-awareness; it should
therefore be avoided in order that the people still
under the colonial yoke might be able to accede to
democratic freedom, Furthermore, the use of colonial
Territories for military or strategic purposes was
harmful to their interests andthose of their inhabitants
and delayed their independence. Thatwas why military
bases should be dismantled.

55. The Tanzanian delegation was prepared to join
with all other delegations which had advocated a
solution based on the principles which he had enun~
ciated, Those who were waging an honourable struggle
for emancipation must be given moral and material
support by all those who cherished freedom and
detested the colonial system and man's exploitation
by man,

Organization of work

56. The CHAIRMAN read out a revised time-table?/
for the Committee's consideration of the items
remaining on its agenda. He suggested that if there
were no objections, the revised time-table should
be adopted.

It was so decided.

The meeting rose at 1,25 p.m,

2/ Subsequently issued as document A/C.4/L.805,
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AGENDA ITEM 23

Implementation of the Declaration on the Granting
of Independence to Colonial Countries and Peoples:
reports of the Special Committee on the Situation
with regard to the Implementation of the Declara-
tion on the Granting of Independence to Colonial
Countries and Peoples: A/5800/Rev.], chapters Vil,
IX, X and XIH~XXVI; A/6000/Rev.1, chapters 1X-
XXV  (continued) (A/5959 and Corr.,l, A/6084,
A/6094, A/C.4/1.802)

GENERAL DEBATE AND CONSIDERATION OT
DRAFT RESOLUTIONS (continued) (A/C.4/1..802)

1. Mrs. MENESES DE ALBIZU CAMPOS (Cuba)
recalled that the General Assembly had decided to
establish the Special Committee on the Situation with
regard to the Implementation of the Declaration on
the Granting of Independence to Colonial Countries
and Peoples because one year after the adoption of
the Declaration in question hardly any steps had heen
taken to implement its provisions; indeed, in some
regions armed action and repressive measures had
been used to prevent dependent peoples from exercising
their right to complete independence. In General
Assembly resolution 1654 (XVI), embodying that
decision, the Assembly had noted that acts aimed at
the disruption of national unity and territorial integrity
were still being carried out in certain countries in
the process of decolonization, and had expressed the
conviction that any delay in the application of the
Declaration could threaten international peace and
security. It was disturbing to note that, five years
after the adoption of the Declaration, the colonial
Powers were still trying to obstruct the decolonizing
efforts of the United Nations; they had not, however,
been able to prevent the Special Committee from per-

forming a useful service in the cause of the oppressed
peoples.

2. A situation which was of concern to Cuba and to
many other delegations was that in so-called British
Guiana. Although as far back as 1953 British Guiana
had declared itself in favour of independence under
the party led by Mr. Cheddi Jagan, and despite
the successive electoral victories of that party, the
Territory remained under colonial rule, repressive
measures were enforced, many leading patriots were in
prison, the majority party favouring independence was
prevented from governing and artificial racial strife
had been created. Indeed, the imperialists had
attempted to convert the struggle of the people against
foreign domination into a civil war. In the place of
Mr. Jagan's party, Washington and L.ondon had placed
in power a docile Government of their creation.

3. A series of futile conferences had heen held in
London and an attempt was still being madeto deceive
world opinionby that artifice. The administering Power
was continuing to ignore the resolutions of the United
Nations as ithad done inthe case of Southern Rhodesia,
where the colonialist settlers had turned againsttheir
own masters. The General Assembly had repeatedly
pointed out to the administering Powers that the way
to avoid a catastrophe was to fix an early date for
independence, A solution would not be found through
the creation of docile governments with the blessing
of the imperialists. That was not merely a formal
blessing: The Wall Street Journal had pointed out on
11 November 1965 that the United States was rushing
$14 million in loans and grants to British Guiana
during the present year, whereas aid to Mr. Jagan's
Government in 1964 had amounted to only $200,000.
The same newspaper reported that the production of
United Kingdom sugar companies was 50 per cent
higher during the present year than durlng the pre-
ceding year, that installations for bauxite miningwere
being expanded by the aluminum companies and that
the production of diamonds in the Territory had
doubled in relation to 1964,

4. In other Territories, too, colonialist resistance
was continuing, owing to economic, political or strate-
gic considerations, Plans for new military basesinthe
Territories were increasing the threat to the peace
of the oppressed peoples, Military bases in all Terri-
tories which had not gained independence must be
speedily and unconditionally eliminated; they must be
removed before independence and not after. Her own
country knew what it was to have a foreign military
base on its soil, imposed atthe time of the imperialist
presence there. Such bases were a constant threat to
neighbouring peoples, too, and to their independence.
The New York Times of 11 November 1965 had reported
that a new United Kingdom territory, to become a mili-
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tary base, had heen created out of part of Mauritius
and Seychelles, The Times of London of 11 November
1965 had quoted “the United Kingdom Secretary of
State for the Colonies as saying that the islands
would he available for the construction of defence
facilities by the United Kingdom and United States
Governments. The information that compensation
would he paid for the islands did not reassure her
delegation. General Assembly resolution 1514 (XV)
required States to respect the integrity of the national
territory of dependent peoples. Her delegation could
not accept the argument that payment had been made
for the islands concerned; no sovereign State would
allow the alienation of any part of its territory.

5. In the light of the principle of the equality of
nations large ancl small, enshrined in the Charter,
there could bhe no justification for questioning the
right of a Territory to independence on the basis
of its small population or area. Nor could economic
arguments be adduced to show the incapacity ofa people
for independence. Such pretexts were used for the
purpose of maintaining bastions of colonialism, using
the subterfuge of artificial federations, or association
or integration with other States. Any constitutional
advance which did not give the people full control
of their destiny or which maintained imperial rule in
the form of a so-called association was unacceptable.

6. Mr. DIABATIE (Guinea) said that the historic
Declaration on the Granting of Independence to Colonial
Countries and Peoples reflected not only the passionate
desire of dependent peoples for freedom but also
the recognition that the denial of freedom represented
a threat to international peace and security, While
the attainment of full sovereignty by a number of
countries since the date ofthe adoption of the Declara-
tion was to be welcomed, hisdelegation condemned the
attempts of certain colonialist countries to empty
the Declaration of its essential content, which wasthe
political, economic and cultural liberation of the Terri~
tories still under foreign rule,

7. The Declaration did not justify the handing over of
power to unrepresentative groups or puppets. In
British Guiana, for example, anexplosive situation had
been created. His delegation appealed once more to
the United Kingdom not to exacerbate racial tensions
there, but to free the political prisoners andnegotiate
with the true representatives of the people, namely,
the Progressive People's Party.

8. The Declaration must also be implemented effec~
tively in the Territories administered by the Spanish
Government. His delegation had listened with interest
to the statement ol the President of the Governing
Council of Equatorial Guinea at the Committee's
1550th meeting, but it was convinced that the higher
interests of the people of Equatorial Guinea called
for an end to foreign domination in all forms and
manifestations. Without liberty there could be no real
development,

9. His delegation would support draft resolution
A/C.4/L.802, submitted by a number of Latin American
countries with a view to starting a dialogue between
the United Kingdom and Argentine Governments con-
cerning the future of the Malvinas Islands,

10. Mr. PAYSSE REYES (Uruguay) said that for the
moment he would confine himself to the question of
the Malvinas. His delegation's position onArgentina's
claim to sovereignty over the Malvinas hadheen clearly
set out by his delegation in Sub-Committee III of the
Special Comamittee (A/5800/Rev.1,chap, XXIII, appen~
dix, paras. 35-57). In November 1964, the Special
Committee had endorsec the conclusions of the Sub-
Committee and he wished to stress in particular
conclusions (b), (¢),and (d) (A/5800/Rev.1,chap. XXIII,
para, 59).

11. The draft resolution before the Committee
(A/C.4/L.802) was based onthat decision of the Special
Committee, He noted that Argentina had indicated
its readiness to settle the dispute direct with the
United Kingdom and that the Minister for Foreign
Affairs of Argentina had stated that there would he
no difficulty in findinga formula which would guarantee
the rights and aspirations of the people of the Mal-
vinas Islands. It would thus be logical simply to in-
vite the Governments of the United Kingdom and Argen-
tina to continue negotiations directed towards finding
a peacelul solution, taking into account the provisions
of the United Nations Charter and of General Assembly
resolution 1514 (XV) and the interests ol the inhabi-
tants, There seem=d no need to discuss the question
of rights of possession. The islands had belonged
to Spain and had passed into the possession of the
American States in 1810, The prohlem was to put
an end to a de facto situation lacking all legal hasis,
and that was the course prescribed by the draft
resolution.

12, Mr, CARDUCCI-ARTENISIO (Italy} said that
his delegation, which had had the opportunity of
following the constitutional developments inthe Terri-
tories under consideration through its participationin
the Special Committee, was satisfied in principle
with the political and constitutional situation pre-
vailing in most of the Territories and supported
the steps taken by the administering Powers con-
cerned towards the implementation of General Assem -
bly resolution 1514 (XV), Most of the Territories en-
joyed complete internal self-government and, through
elections conducted onthe basis of "oneman;one vote",
their inhabitants were able to express their views
on their present constitutions and on their evolution
towards self-cletermination and independence. Inother
Territories the siutation was not so promising,
although there were special circumstances tu explain
the delays in the attainment of the goals set forth
in the relevant General Assembly resolutions,

13. The question had been raised whether the small
area and population of certain Territories required
that special criteria should be applied to them. It
was perhaps unfortunate that the Special Committee
had not found it possible to work out some basic
principles which could be applied to the implemen-
tation of resolution 1514 (XV) in respect of such
Territories. It was surely inconceivable that islands
with a population of less than a hundred could become
independent States without giving rise to [uture
problems, A first step might perhaps be made by
adapting the amplifying, if necessary, the criteria
indicated in General Assembly resolution 1541 (XV),
which might be regarded as a kind of supplement to
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?esolution 1514 (XV). His delegation had confidence
in _the various countries administering the Terri-
tories under consideration, but felt that the United
Nations could indicate some guidelines,

14, With regard to the Falkland or Malvinas Islands,
his delegation had stated its preliminary views in
Sub-Committee III of the Special Committee in Sep-
tember 1964 (A/5800/Rev,1, chap, XXIII, appendix,
paras. 58-63), It had drawn attention to three
special features, Firstly, the Falkland Islands was a
small Territory with a small and scattered population,
for whieh full political and economic independence
might be difficult to envisage; on the other hand,
it constituted a Non-Self-Governing Territory and
was thus within the scope of resolution 1514 (XV).
Secondly, the Territory was the subject of a sover-
eignty claim on the part of another Member State;
although the General Assembly was not a court which
should be asked to decide territorial disputes, the fact
that Argentina had maintained constant reservations
concerning sovereignty over the islands was a factor
which could not be ignored. Thirdly, there appeared
to be a conflict between two principles set out both
in the United Nations Charter and in resolution 1514
(XV): namely, the principle of territorial integrity
and the principle of self~determination, The Italian
delegation felt that the national origin of the inhabitants
aud the fluctuations of the population gave rise to
sericus doubts about the possibility of strict applica-
tion of the principle of self-determination to the
case. On the other hand, the geographical situation
of the islands made them a physicalpartof the Ameri-
can continent,

15. His delegation did not consider that the problem
could be studied from a legal point of view only;
a solution should be sought through constructive and
reasonable methods. It would be unfortunate if the
problem became a source of tension between the
Unifed Kingdom and Argentina; the best course would
therefore be to reach an understanding through
bilateral consultations. His delegation sincerely hoped
that the two Governments would find it possible to
reach an agreement which would be mutually satis-
factory and would give full consideration fo the legiti-
mate interests and special circumstances of the people
who had made the islands their home. In his delega~
tion's view, the problem was more a problem of a
colonial Territory thanof a colonial people, The sacred
role of the United Nations as the guardianof indigenous
populations under colonial rule was hardly relevant
in the present problem.

16. His delegation would vote in favour of draft resolu-
tion A/C.4/L.802, The methods suggested in it were
in line with the United Nations Charter and might
help towards the settlement of the dispute between
two friendly countries.

17. Mr. GRINBERG (Bulgaria) said that he would
confine his remarks at present to the guestion of
the Malvinas or TFalkland Islands. In the Special
Committee and in its Sub-Committee III, his dele-
gation had voted in favour of the conclusions and
recommendations appearing in document A/5800/
Rev.l, chapter XXII, paragraph 59. The United
Kingdom's occupation of the islands had had all
the characteristic features of colonialism, Throughout

the 133 years of that occupation, Argentina had con~
stantly reaffirmed its rights over the islands. The
vs.ray to a solution clearly lay in negotiations. Argen-
tina had made clear its desire for negotiations, and
notwithstanding the United Kingdom view that the
question of sovereignty over the islands could not be
a subject for negotiation, the Argentine Government
had expressed satisfaction with the United Kingdom
Government's recent acceptance of its proposal for
talks. Argentinaconsidered thatthe negotiations should
be based on the decisions of the Special Committee
and be aimed at the decolonization of the islands. His
delegation must support that position as bheing in line
with the recommendations of the Special Committee.
It would therefore vote in favour of draft resolution
A/C.4/1.802,

18. Mr. KEDADI (Tunisia) saic that he wished first
to reaffirm Tunisia's complete and unconditional
attachment to the principle of decolonization, As
long ago as 1959, President Bourguiba had suggested
that the colonial Powers should hold a round-table
conference to decide upon the procedures lor the
peaceful decolonization of the countries and peoples
under their administration, Decolonization was in-
evitable and hy bringing it about themselves the
colonial Powers would retain the friendship of the
colonized peoples, Although that suggestion had not
been taken up, the United Nations had, as it were,
responded to it by adopting General Assembly resolu-
tion 1514 (XV) and establishingthe Special Committee.
His delegation considered that the administering Pow~
ers should co-operate closely with that Committee,
in their own interests and in the interests of world
peace, Tunisia had no direct interests in any of the
Territories under consideration; its approach was
based solely on the principles of the United Nations
Charter and the decisions taken by the United Nations
in the matter of decolonization.

19, The great majority of the Territories wereunder
the administration of the United Kingdom, which was
accordingly called upon to play a leading role in the
process of decolonization. A study of the Special
Committee's reports revealed that in some cases
the United Kingdom was make great efforts to raise
the level of living of the inhabitants in order fo help
them on the roadto self-government and independence;
the Committee should give recognition to that fact.
On the other hand, in other, more advanced, Terri-
tories the administering Power was intervening in
order to direct events towards a situation which would
be favourable to it in the future; the case of British
Guiana was an illustration of that, In some other
Territories, namely Gibraltar and the Falkland or
Malvinas Islands, there was o dispute concerning
sovereignty. His delegation considered that in those
cases historical and geographic considerations should
be the main basis for a peaceful solution. His dele-
gation was convinced that through peaceful negotia-
tions an agreement could be reached under which those
Territories would be restored to tieir original
owners and the recipient countries would pay sub-
stantial compensation.

20. With regard to the other Territories under con-
sideration, it seemed that the administering Powers
were duly discharging their task, although fuller
information on political and constitutional evolution



234 General Assembly — Twentieth Session — Fourth Committee

would have been desirable. As an African country
Tunisia could not long tolerate the continuation of
foreign rule in Africa. At the Committee's 1550th
meeting the President of the Governing Council of
Equatorial Guinea had described the situation in his
country, but it was to be noted that he had not seemed
at all anxious that his country should accede to inde-
pendence as speedily as possible, and the Tunisian
delegation would have liked to see more stress laid
on that aspect, With regard to Ifni and Spanish
Sahara, his delegation considered that, as in the
case of Gibraltar and the Malvinas Islands, the
Territories should be returned to their original
owners, The existence of enclaves administered hy
foreign Powers in the African continent could not be
accepted. It was a question of both justice and
security and, in the name of the esteem which the
African countries felt towards Spain, his delegation
appealed to that Power to renounce its sovereignty
over those two Territories.

21. The Tunisian delegation would support any draft
resolution in conformity with the position which he
had outlined.

22. Mr. THERATTIL (India) said that his delegation
would confine its remarks toafew Territories in which
changes had been introduced, or were contemplated,
which might delay the attainment of independence.

23, Among those Territories was British Guiana, a
country which on one pretext or another had been
denied freedom and independence for almost fifteen
years by the administering Power, Until re-
cently British Guiana had enjoyed the greatest measure
of racialharmony and identity of interest common to all
the people, It had had a Government, based on univer-
sal adult suffrage, in which the present lead-
ers of the two main parties of British Guiana
had been united in a single party and had worked
together for the welfare and independence of the
country, The administering Power had intervened and
suspended the Constitution and the Government; it
had then placed further obstacles in the way of the
country's atainment of freedom and independence
and had adopted various constitutional and uncon-
stitutional measures designed to arrest the growth
of a truly multiracial British Guiana.

24. His delegation could not but regret the attitude
taken by the administering Power concerning the
efforts made hy the Special Committee on the Situa-
tion with regard to the Implementation of Granting
of Independence to Colonial Countries and Peoples
and by the General Assembly, The reports of the
Special Committee (A/5800/Rev.1, chap. VII; A/6000/
Rev. 1, chap. IX) clearly showed that the efforts
of the Sub-Committee of Good Officers on British
Guiana had Dheen frustrated by the United Kingdom
Government, which had refused to allow the Sub-
Committee to visit the Territory. His delegation had
no doubt that, with the full co-operation of the ad-
minigtering Power, the Sub-Committee and the Special
Committee would be able to play an important role
in assisting the people of British Guiana to achieve
freedom and independence. His delegation therefore
submitted that the General Assembly should endorse
the work done hy the Sub-Committee of Good Offices
and enable it to function effectively by calling upon

the administering Power to co-operate fully with
it. The General Assembly should call upon the
United Kingdom to grant freedom and independence
to British Guiana without further delay, an indepen=-
dence based on the rule of the majority with adequate
and full safeguards for the interests of all minorities
and free elections conducted on the basis of "one
man, one vote". The Indian celegation reserved its
right to comment on the results of the constitutional
conference now in progress in London, It wished to
stress, however, that any decision taken in London
should be in keeping with the provisions of General
Assembly resolution 1514 (XV).

25, Turning to Mauritius, he said that the colonial
policy pursued by the United Kingdom in that Terri-
tory was no different from the pattern set in other
colonial Territories. As the Committee had not been
informed of the results of the constitutional con-
ference in London, it could only be assumed that the
United Kingdom Government had not yet taken any
effective steps to implement the Special Committee's
recommendations concerning Mauritius (A/5800/
Rev.1, chap., XIV, para, 159), His delegation hoped
that the United Kingdom policy in Mauritius would
be changed in order to build up a multiracial, multi-
religious and multi-ethnic Mauritian nation and that the
United Kingdom Government, which proudly pro-
claimed the dignity of labour and the brotherhood of
man, would grant the people of Mauritius independence
based on the equality and brotherhood of man, the
principle of universal adult suffrage and the con-
cepts of democratic government and majority rule,
with. safeguards for minorities. Any solution based
on expediency and seli-interest would only result in
chaos and conflict, for which the administering
Power would bear the responsibility, The administering
Power should bear in mind the important principle
set forth in operative paragraph 6 of General Assem-
bly resolution 1514 (XV) and not take any steps in
regard to the future of Mauritius which would be con-
trary to that principle, even if such a sacrifice
was made for national defence or any so-called
vital necessity.

26, With regard to TFiji, he noted that in the resolu-
tion adopted by the Special Committee (A/5800/ Rev.1,
chap. XIII, para, 119) the Committee had renewed its
request to the administering Power to adopt immediate
measures which would enable the people of Fiji
to attain freedom and independence and had further
requested the administering Power to report to it
and to the General Assembly on the implementation
of the resolution in guestion. More than a year had
elapsed since that request had been made and the
administering Power had not submitted any report te
the Special Committee or the General Assembly,
He hoped that the representative of the administering
Power would make a statement to the Committee
during the debate on the present item. Even the
constitutional conference recently held in London
had failed to move in the direction of the goals
set forth in General Assembly resolutions 1514 (XV)
and 1951 (XVIII). The avowed purpose of the con-
ference had been to work out a constitutional frame-
work for Fiji which would preserve a continuing link
with the United Kingdom and within which further
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progress could be made in the direction of internal
self-government. [t was not surprising that a con-
ference beginning with those limited objectives had
failed to achieve any substantial results, although the
conference report claimed that the election system
had been modernized by the introduction of universal
adult suffarage. On examination, however, it was
found that instead of the universally accepted system
of "one man, one vote'", the present arrangement in
Tiji would give one man one vote in the case of some
but in the case of others it would give one man six
or eight votes. The administering Power had instituted
a complicated system of cross-voting, with equal
division of seats among unequal communities, with a
view to protecting the interests of the European
minority.

27, As his delegation had pointed out in the Special
Committee, racial discrimination was practised in
Tiji. Moreover, there was a "separate but unequal®
principle maintained for the benefit of the Europeans
and some other minority groups. He would welcome
an explanation of that unsatisfactory state of affairs
from the representative of the administering Power.

28, The new Legislative Council of Fiji was not
elected on a fully democratic hasis and would have
little effective power, since its power to legislate
on any subject was curtailed by a number of restric—
tions ancl powers reserved to the Governor. His coun-
try's own experience and recent examples in other
United Kingdom colonial dependencies provided ample
proof that, where non-Europeans exercised a small
degree of self-government, the governors and high
commissioners did not hesitate to curtail the powers
of the legislatures and ministers and even to suspend
the constitutions.

29, His delegation had hrought those facts to light
in a constructive spirit and in the hope that the
administering Power would take immediate action
to implement the resolutions of the General Assembly
and the Special Committee. He could only deprecate
the administering Power's policy of separate elec-
torates, which retarded progress towards the objec~
tive of iutegrating the peoples of the Territory, By
acdvocating a democratic form of government and
similar representative institutions, the United Nations
would not be pleading for the sacrifice or diminution
of the interests of any particular groupor community.
On the contrary, a fully democratic constitution would
safeguard the interests of all the people of Tiji.
That was what the General Assembly and the Special
Committee had requested in their resolutions on the
Territory and his delegation hoped that the adminis~-
tering Power would comply with that request.

Mr., Bruce (Togo) Vice-Chairman, took the Chair.

30. Mr. SANTAMARIA (Colombia) said that his
delegation had often spoken out against the colonial
system and had expressed its views in support of Fhe
application to all peoples of the Universal Declarat%on
of Human Rights and the Declaration on the Granting
of Independence to Colonial Countries and Peoples. In
accordance with that position, his delegation h.ad
always voted in favour of resolutions submitted with
that end in view and would continue to do sO to the

ext‘ent that circumstances and the provisions of the
United Nations Charter made it possible.

31. Similarly, his delegation had supported the uni-
versal nature of the process of decolonization and
conseguently the recognition of the principle of self-
determination for all peoples. Any other course would
be contrary to the spirit of the Charter and an
obstacle to the free development of peoples,

32, His delegation would for the moment confine
itself to the question of the Malvinas, since that
was a matter which concerned the Americancontinent.
His delegation had no douht regurding the clear legal
title of Argentina to the Malvinas. He would not dwell
on the historic, geographic, legal, politicul and eco-
nomic factors which confirmed the sovereign rights of
the Argentine Republic over the Territory, for they had
already been fully discussed, but would only note
that the problem had originated by an acl of force
committed in 1833 against part of the territory
which had belonged to Argentina since 1810, That
colonial situation had persisted to the present day.
in defiance of the will of all American nations, which
had solemnly proclaimed their desire to eliminute
all vestiges of colonialism in the hemisphere.

33, The Malvinas was a colonial Territory and there-
fore subject to the application of General Assembly
resolution 1514 (XV). In his delegation's view, how-
ever, it was a Territory with special characleristics.
It had been alienated from another State and occupied
by the nationals of the administering Power, The
prohlem of the Malvinas was that of a territory which
had become a colony through the use of force, in
disregard of the legitimate rights of the Argentine
Republic. His delegation considered that operative
paragraph 6 of General Assembly resolution 1514 (XV)
applied to the particular case of the Malvinas and
it was in the light of that paragraph that the situation
should be examined., Failure to apply that paragraph
would be tantamount to accepting the argument that
might was right in international relations.

34, The Special Committee had unanimously approved
the recommendation in which it recognized the exis-
tence of a dispute hetween the United Kingdom and
Argentina concerning sovereignty over the Malvinas
and invited the two Governments to entexr into negotia-
tions with a view to finding a peaceful solution to
the problem. His delegation consicdered that the
Special Committee had adopted the proper course
and it was therefore happy to be a sponsor ol dralt
resolution A/C.4/L.802, which reflected the views
of the Special Committee. He hoped that it would he
supported by an overwhelming majority of the Fourth
Committee.

35. Mr, BHUIYA (Palkistan) said that his delegation
considered that it was one of the General Assembly's
most important duties to keep the situation in juhc
Non-Self-Governing Territories under constant review
and to enable the dependent peoples to obtain ince-
pendence in the shortest possible time, His Govgrn—
ment supported the vital principle of self—determ‘um—
tion for all peoples. No matter what interests a State
might have in a Territory, nothing justified ‘the con-
tinuation of its control of the Territory in disregard
of the wishes of the inhabitants, His delegation was
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not prepared to compromise on the principle that all
vestiges of such control should be brought toa speedy
end, for it could never sacrifice the freedom ofa
single individual for the interests of any Power.

36. His delegation questioned the frequent assertion
of the colonial Powers that many dependent peoples
were not prepared for self-government, It considered
that the fiction of primitive peoples who could not
e trusted to govern themselves had been thoroughly
discredited and it opposed the concept that colonial
domination was the best means of improving the
lot of dependent peoples. There was an urgent need
to accelerate the decolonization process.

37. His delegation endorsed the work of the Special
Committee and hoped that, hy constantly pointing
out the discrepancy between the present situation
and the goal of full freedom for the dependent peoples,
the Committee would hecome a powerful instrument
for the liquidation of the colonial system,

38. His delegation was convinced that the appoint-
ment of the Sub-Committee of Good Offices on British
Guiana had been a constructive measure and it hoped
that the negative attitude of the administering Power
would not deter the Sub-Committee from continuing
to carry out its mission. It recognized the complexity
of the situation in British Guiana and the need for
a political evolution which would bring about a
free and just multiracial society. That was a delicate
task which required the combined skill and resource-
fulness and the constant attention of the entire inter-
national community. For the Asian and African
countries, the evolution of a multiracial community
in British Guiana was a challenging possibility.
Afro~Asian solidarity had an indestructible foundation
which was rooted in common sufferings and depriva-
tions. I'rom the confluence of the genius of two great
peoples, there might arise in British Guiana a cultural
synthesis and a truly vital and rich civilization,

39. His delegation regarded the emergence of inde-
pendence movements in many Territories as an
encouraging development and as one of the surest signs
of the political maturity of the people concerned,
It would be his delegation's endeavour to keep itself
well informed about the situation in order to satisfy
itself that those movements were allowed to grow
in an atmosphere free from repression.

40. While his delegation appreciated the information
provided about conditions in the colonial Territories,
it felt that information relating to economic conditions
should be expanded so as to show the extent to which
the natural resources of dependent Territories had
been exploited by the colonial Power as well as the
extent to which the benefits of such exploitation had
been passed on tothe people. His delegation considered
the administering Powers to be under a moral as
well as a legal obligation to make all reasonable
efforts to harness the economic resources of the
Territories for which they were responsible., The
colonial Powers should encourage the establishment
of larger economic units, which could only serve
to facilitate the attainment of political independence
by the people.

41, Mr. NKAMA (Zambia) said that his delegation
considered it to be the sacred duty of all freedom-

loving peoples to take a resolute stand against the
deplorable indignities imposed by foreign domination
and exploitation, His delegation condemned foreign
domination in all its forms and manifestations.
Imperialism was the greatest enemy of mankind and
the most formidable obstacle inthe way of the economic
and social rehabilitation of all the peoples of the
world, Unless it was eliminated without delay, nations
could not hope to live in peace and harmony. Foreignh
rule was incompatible with the fundamental principles
and democracy; there could be no true happiness in
the world where there were masters and slaves,
self-appointed rulers and government by armed force.
Africa was determined to rid itself of foreign domin-
ation not only in Africa itself but also in the islands
round the continent which were ruled by foreigners.
Those islands were an integral part of the African
continent and the authorities concerned would be
well advised not {o impede the political advancement
of their inhabitants,

42, Africans were not narrow-minded or parochial;
they were broad-minded and peace-loving people who
believed that world peace could only be achieved
when all peoples had assumed their rightful role
of determining their own destiny. That was why they
called for the complete elimination of colonialism
and hoped that the parties concerned would not fail
to negotiate suitable solutions as soon as possible,

43, His delegation deemed it necessary to state that
Zambia was not opposed to imperialism because it
was practised by people with light skins; it abhorred
colonialism because it degraded man, His delegation's
position on the guestion of imperialism was based
on its love of peace and justice and on its respect
for the human person regardless of race, colour,
creed or sex.

44, His delegation would support any draft resolution
that was in keeping with the aims of the Declaration
on the Granting of Independence to Colonial Countries
and Peoples.

45, Mr. DE CASTRO (Philippines) said that the Non~
Self-Governing Territories could be divided into the
following categories: comparatively large areas with
sufficient inhabitants to lead an independent political
existence; Territories which had freely expressec
their preference for a type of political status in the
exercise of their right to self-determination; Terri-
tories where the question of sovereignty was involved;
and islands with a small population and limited eco-
nomic potentialities.

46. With regard to the question of sovereignty over
the Falkland or Malvinas Islands and Gibraltar, his
delegation was pleased to note that there was apparent
agreement between the parties concerned to negotiate
the differences. There appeared to he sufficient
legal basis under operative paragraph 6 of General
Assembly resolution 1514 (XV) for substantiating the
claims of Argentina and Spain to those Territories.
His delegation would vote in favour of draft resolu~
tion A/C.4/L.802, His delegation regarded Gibraltar
as an integral part of the territory of Spain and thought
that that factor should be taken into account in seeking
a solution to the problem.
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47, With regard to Territories which had freely
expressed their preference for a particular type of
political status in the exercise of their right to self-
determination, he pointed out that the purpose of
the plebiscite held in Fernando P6o and Rfo Muni
had been to determine whether or not the people
accepted the Basic Law establishing a system of self-
government for the Territories, The returns had shown
that the population had accepted the Basic Law by an
overwhelming majority. A large delegation had gone
to Madrid to discuss the form of self-government
with the Spanish authorities and had unanimously
opted for a unified Equatorial Guinea and for the
self-government which they now enjoyed. It was
thus not correct to say that the Spanish Govern-
ment had not yet taken steps to implement the
Declaration on the Granting of Independenceto Colonial
Countries and Peoples in those Territories.

48. With regard to Guam, he noted that in 1962
the Sixth Guam Legislature had declared that Guam
was an integral part of the United States, that its
citizens were citizens of the United States and that
it had no further desire than for continued association
with the United States (A/5800/Rev.l, chap, XVII,
para, 35), Those were views expressed by representa—
tives who had been elected by universal suffrage.

49, The Territories of British Guiana and T'iji were
large enough and sufficiently populated to enable them
to lead an independent political existence, They had
the economic means to support their political institu-
tions and could provide their people with a moderately
high level of living, His delegation therefore hoped
that the administering Power would take steps to
implement as soon as possible the General Assembly
resolutions calling for the granting of independence
to the people of those Territories.

50. With regard to those Territories which were
small islands or groups of small islands without
favourable economic potentialities, he welcomed
the Italian representative's suggestion that the United
Nations should propose guidelines forthe implementa~
tion of General Assembhly resolution 1514 (XV) with
respect to such Territories, Classic independence
might not necessarily be the best solution for them
and it might be to their advantage to be associated
with another State. Tor the time being, however,
the important thing was that the administering Power
should allow the people to participate to anincreasing
degree in the administration of the Territories and
provide them with a higher level of living, Dbetter
education and greater economic security,

51. Mr, ABDEL-WAHAB (United Arab Republic) said
that his delegation fully supported the recomienda~-
tions and conclusions of the Special Committee and
hoped that the administering Powers would implement
the recommendations faithfully in order to enable
the people of the Territories to exercise their
right to self-determination. It was the considered
view of his delegation that all dependent peoples
were entitled to exercise their right to self-deter-
mination and that all colonial Territories, large and
small, should attain independence in conformity with
the United Nations Charter and General Assembly
resolution 1514 (XV). The difficulties facing some of
the Territories were not insurmountable and the

Special Committee should examine ways and means
by which the people of those Territories could
achieve freedom and independence.

52. He noted with regret that in most of the Terri-
tories the pace of political advance andconstitutional
progress was too slow, that the steps taken by the
administering Powers fell short of the provisions of
resolution 1514 (XV), and that in most cases the
policy of the administering Powers was designed to
serve their own strategic and economic interests
rather than the well-being of the inhabitants of
the Territories. The United Nations should protect
the people of those Territories against abuses by the
administering Powers and the Special Committee
should dispatch visiting missions to the various Terri-
tories to Investigate conditions and to ascertain the
wishes of the people.

53. On the question of the TFalkland or Malvinas
Islands, his delegation had listened with sympathy
to the statements made by the representatives of
Argentina, Venezuela, Peru and others on a problem
which had arisen as a result of military action by
the United Kingdom. In its recommendations the
Special Committee had invited the Governments of
the United Kingdom and Argentina to enfer into nego-~
tiations in order to find a peaceful solution, His
delegation fully supported the draft resolution to that
effect now hefore the Committee (A/C.4/L.802).

54, Gibraltar had been the subject of a similar
recommendation by the Special Committee, which had
invited the Governments of the United Kingdom and
Spain to Dbegin talks in order to reach a negotiated
solution (A/5800/Rev.l, chap, X, para. 209). His
delegation fully supported that recommendation,

55, His delegation was deeply concerned about the
situation in British Guiana and felt that every effort
should be made to ensure that the Territory achieved
independence in an atmosphere of harmony and
peace. He supported the Liberian representative's
proposal at the 1553rd meeting that a United Nations
commission should be established to assist the people
of the Territory in solving the problems facing them
on the eve of independence.

56, Mr. BOZOVIC (Yugoslavia) said that, from the
number of Territories with which the Committee
was dealing at the present session, it was clear
that the desiredprogress in decolonizationhadnotbeen
achieved, It had often been said by the colonial
Powers that the fact that there were still so many
colonial Territories was the result of specific con-
ditions, such as their small size and population, their
under-development and low economic potential, That
naturally made the process of decolonization more
complex, but he had no doubt that the Declaration on the
Granting of Independence to Colonial Countries and
Peoples applied to all colonial Territories.

57, There were other factors, too, that determined
the action of the colonial Powers in slowing down the
process of decolonization. The problem was one of
a conflict hetween the jusl aspirations of the people
of the Territories and the interests of the colonial
Powers. Many of the remaining colonies were situated
in the vicinity of areas from which foreign domina-
tion had been eliminated and it was logical that the
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colonial Powers and other countries interested in the
continued exploitation of the wealth and lahour of others
should endavour to preserve for as long as possible
positions from which they could undermine the inde-
pendence and obstruct the development of the newly
independent countries, There was a surprising lack
of willingness on the part of some countries to under-
stand the extent and significance of the changes which
were taking place in the world,

58. The colonial Powers appeared to be determined
to make the granting of independence to colonies
dependent upon the adoption of a given political
system or the removal {rom power of a political
party or government elected by the population. Those
more directly involved with decolonization mighthave
wondered who was responsible for postponing inde-
pendence in British Guiana., The administering Power
had acted in complete disregard of the self-governing
status of the Territory and ofthe fact that the Govern-
ment had been elected three times by the majority
of the population. Racial considerations had not been
the source of the conflict, As the United Kingdom
Secretary of State for the Colonies had said, the cause
of the difficulties was basically political, not soecial,
and it required a political solution. Yet the solution
found was racial in character and had given rise
to the present difficulties in the Territory.

59, The fact that there were still so many colonial
Territories was primarily the result of the lack of
readiness of the colonial Powers to adjust their
policies and actions to the changes in the world
and to the requirements of present-day development,
As was clear from the reports of the Special Com-
mittee, the administering Powers had done nothing
to implement the recommendations of the Special
Committee and the General Assembly. It was difficult
for any State openly to oppose rapiddecolonizationbut
the absence of measures to promote it amounted to
the same thing.

60. Specific conditions, such as size and small
population, far from justifying slow progress, called
for greater efforts and for the United Nations to
play a greater role in ensuring the adoption of
measures designed to enablethe inhabitants of colonial
Territories freely to express their wishes regarding
their future. It was not sufficient to ensure the presence
of the United Nations during the elections and for a
few days before or after them: it was imperative that
the United Nations should play an active part in the
whole process, The Special Committee should consider
sending small missions tovarious Territories not only
to ascertain the situationbutto assess the possibilities
for progress, It was hard to understandthe arguments
that Non-Self-Governing Territories were an internal
matter for the colonial Powers; Chapter XI of the
Charter made it clear that the colonial question had
ceased to be an internal one.

61. He had been surprised at the report published
in the New York Herald Tribune on 11 October 1965
to the effect that the United Kingdom was acquiring
four Indian Ocean atolls from two of its colonies,
Mauritius and the Seychelles, and would develop
them jointly with the United States as defence bases.
The United Kingdom was not entitled to part with

part of its colonies and should be asked not to pro-
ceed wi.h the transaction until it had been considered.

62, His delegation would support draft resolution
A/C.4/L.802 of the Falkland Islands (Malvinas),

63. Mr. SANGHO (Mali) said that his delegation fully
supported drait resolution A/C.4/L.802 and welcomed
the spirit which had inspired it. The geographical,
historical and legal considerations involved in the
dispute between the United Kingdom and Argentina
had already been stated in the Committee. The
Territory was geographically o part of Latin America
and before the United Kingdom had taken it by force
it had been inhabited by the people of Argentina. The
Governments of the United Kingdom and Argentina
should be invited to open negotiations without delay,

64, Mr. RAMIN (Israel) said that his delegation
had been glad to note the atmosphere of mutual friend-
ship and respect which had prevailed between the
two main parties to the debate of the question of the
Falkland or Malvinas Islands. Such an atmosphere
was the most desirable point of departure in any
sincere attempt to settle a dispute, His delegation
supported draft resolution A/C.4/L.802, which invoked
the use of direct negotiations hetween the mainparties
concerned in order to find a peaceful solution, in
accordance with the United Nations Charter and
General Assembly resolution 1514 (XV). The principle
of direet negotiation was one of the most important
principles on which the United Nations was founded
and it must be encouraged as the most fruitful
approach in the present as well as in the future,
The Latin American countries which had sponsored
the draft resolution had been elogquent exponents of
that principle in relation to countries or disputes in
regions other than their own and their sincerity should
be recognized when they sought its applicationintheir
own hemisphere, :

65. Mr, SICLAIT (Haiti) said that his delegution had
joined the sponsors of draft resolution A/C.4/L.802,
on the Falkland Islands (Malvinas), because it con-
sidered it essential that General Assembly resolu-
tion 1514 (XV) should be implemented inthose islands.
The emancipation of the people of his hemisphere
would never he complete as long us any vestiges
of colonialism remained. His delegation had wel-
comed the recommendation of the Special Committee
on the subject and felt that, if the Goveruments of
the United Kingdom and Argentina agreed to negotiate
in a spirit of understanding and goodwill, the right
solution would undoubtedly be found. The interests
of the inhabitants must, of course, be sufeguarded
and the Government of Argentina had iaude it clear
that it would do so. The draft resolution was worded
in moderate terms and should receive almost unani-
mous support.

. 66, Mr, ELDEM (Turkey) said that the cuestion of

the Falkland or Malvinas Islands, to which General
Assembly resolution 1514 (XV) was applicable, pre-
sented special features which distinguishedthe Terri-
tory from other Non-Self-Governing Territories.
Those features should be borne in mind in deciding
how resolution 1514 (XV) should he implemented in
the Territory. The islands constituted a small Terri-
tory with a limited economic potential and it was hard
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to envisage it ever becoming an independent State.
The population was small and not indigenous and
did not demand independent political status., The
guiding principles, such as self-determination, which
were valid in the majority of Non-Self-Governing
Territories were not valid in the present case. New
criteria that would be applicable to such special
cases should be found.

67. The problem was not one of decolonizationalone,
but one of sovereignty. The population appeared to be
in favour of a link with the United Kingdom, but
Argentina had put forward strong historical and
geographical arguments on its side and had, moreover,
never recognized United Kingdom sovereignty over
the islands. The Committee was not competent to
decide on a question of sovereignty, but resolution1514
{XV) could only be implemented in the Territory
once the dispute over sovereignty had been settled.
He was happy to hear that the United Kingdom Govern~
ment had accepted the invitation of the Argentine
Government to begin negotiations. If those discussions
took place, the two countries would have given the
world an example of fruitful co~operation with a view
to obtaining a peaceful settlement of their differences,
while safeguarding their own interests,

68, Draft resolution A/C.4/1.802, which reflected
the spirit of conciliation of the Latin American
countries, was purely procedural anddid notprejudice
the outcome of the dispute. His delegation would
vote in favour of it.

69. Mr. GBEHO (Ghana) said that he wishedto record
both his delegation's appreciation of the work and re-
ports of the Special Committee and its regret that
the information in thaose reports did notgivea correct
picture of the situation in the colonial Territories.
That was not the fault of individual members of the
Special Committee but was the result of the strict
censorship of information imposed by the administer-
ing Powers.

70, His country proclaimed its views on decoloniza-
tion so frecuently hecause it could not be silent as
long as one square foot of the earth remained under
colonial domination. The principles of self-determina~-
tion and social justice were indivisible andinviolable,
The history of colonialism had been a sordid one.
It had originally been inspired by a spirit of greed
and adventure, which had been intensified in the
days of the slave trade. The rise of the industrial
revolution in Europe had created a need for more
raw materials, which had led to greater emphasis
on colonialism based on the subjugation of the peoples.
The peak had been reached in 1885, at the Congress
of Berlin, when European nations had divided Africa
at the stroke of a pen without any consideration for
geographical, ethnic or social factors. The mind of
man did uot rest, however, and finally in the present
century the Charter of the United Nations, the Univer-
sal Declaration of Human Rights and the Declaration
on the Granting of Independence to Colonial Countries
and Peoples had been proclaimed,

71. The number of colonies still to be liberated
was immense and many were under United Kingdom
domination, From the reports of the Special Com-
mittee it was obvious that economic conditions and

social, health and educational facilities in many of the
Territories were far from adequate. In the case of
Barbados, Mauritius and the Seychelles, for example,
it was clear that the administering Power had not
been administering the Territories in a pro-
gressive manner, The administering Powers should
be made aware that colonialism imposed obli-
gations, It appeared from the reports of the
Special Committee that some of the administering
Powers tried to give the impression that the people
of the Territories wanted integration with them. If
there was any geographical reason for that, he could
understand, and in any case would respect, the
wishes of the inhabitants of those Territories, but
as a member of a newly liberated country he would
advise those Territories to be cautious. Integration
in practice might leave them dissatisfied.

72, It had been stated that the maintenance of mili-
tary bases in colonial Territories was morally inde-
fensible when it was not agreeable to the population.
He would like to reiterate that that was so, especially
when it was at the expense of the independence of
the Territory.

73. He regretted the existence of racial disharmony
in British Guiana and the administering Power's
delay in granting the Territory independence. The
people of the Territory had lived in racial harmony
until they had asked for independence, and he hoped
that the administering Power would see fit to grant
1t without delay, in an atmosphere of racial harmony
and political progress.

74. At the Committee's 1550th meeting, the President
of the Governing Council of Equatorial Guinea had
explained the situation in Fernando Péo and Ric
Muni and had congratulated Spain on the good work
it had done. If the people of the Territory had
indeed found liberty and spiritual guidance under
Spain, then he cowld only support them. The Com-~
mittee had not been told, however, when Spain would
grant independence to the Territory and he wondered
whether Spain would give the Committee that
information,

75, Mr. BROWN (United Kingdom) said that of the
forty or so Territories with which the Committee
was concerned under agenda item 23, about twenty
were under United Kingdom administration.

76, As the reports of the Special Committee for
1964 and 1965 demonstrated, the past two years had
been marked by steady advance in those Territories.
A number had become fully independent and were now
Members of the United Nations, There had been a
series of constitutional conferences concerning certain
of the Territories; the constitutional progress of other
Territories had been the subject of less formal con~
sultations between local leaders and the United King-
dom Government; and in some Territoriespurely local
consultations had taken place with a view to reaching
agreement on proposals for discussion withthe United
Kingdom Government. In a number of Territories
there had been important consitutional changes, the
details of which were included in the reports of the
Special Committee. Major elections had takenplacein
several more,
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77. Thus, in a substantial number of the Territories
there had been continued progress towards self-

vernment and self-determination—and in each case
the direction and pace of that progress had been
determined in close and continuous consultation with
local opinion, as expressed through political parties
and the other normal organs of opinion available
in a free democratic society.

78. The Territories on whichthe Fourth Committee's
interest had been concentrated fell into two groups.
Firstly, there were the Territories which had given
rise to comments on constitutional questions and where
there had heen recent important developments ahout
which the Committee might wishto be further informed,
namely Mauritius, Fiji and British Guiana. Secondly,
there was a group of Territories—Gibraltar and the
Falkland Islands—where the interest did not centre
on the normal questions of constitutional advance
with which the Fourth Commititee and the Special
Commiittee were generally concerned, but where the
point at issue was a claim to sovereignty over a
British Territory by another country.

79. He would deal first withthe constitutional aspects
of Mauritius, Fiji and British Guiana. The repozrt of
the Special Committee on Mauritius (A/6000/Rev.1,
chap. XII) had been completed before the end of the
Mauritius constitutional conference, held in London
in September. All the parties represented in the
Mauritius legislature had been represented. At the
end of the conference, the Colonial Secretary had
announced that the United Kingdom Government con-
sidered it right that Mauritius should move towards
full independence. The procedures were to be as
follows., As the conference had not been able to reach
full agreement on a new electoral system, the Colonial
Secretary was to appoint a commission to make recom~
mendations on the new system and on electoral
houndaries with a view to safeguarding the interests
of all communities. Once the commissionhadreported,
the Colonial Secretary would decide upon the new
electoral system, a general election would be held
and a new government would be formed. Independence
would follow after a period of six months of full
internal self-government if the new Legislative
Assembly passed a resolution, by a simple majority,
asking for independence, Those processes could he
completed before the end of 1966. The new constitution,
agreed upon at the conference, would include safe-
guards for minority interests, a chapter on human
rights, the appointment of an ombudsman, and pro-
visions to ensure that the main features of the con-
stitution could not be amended unless at least three
quarters of the members of the Legislative Assembly
agreed.

80. Questions had been raised about the United King-
dom Government's plans for certain islands in the
Indian Ocean. The facts were as follows., The islands
in question were small in area, were widely scattered
in the Indian Ocean and had a population of under
1,600 who, apart from a few officials and estate
managers, consisted of labourers from Mauritius and
Seychelles employed on copra estates, guano extraction
and the turtle industry, together withtheir dependents.
The islands had been uninhabited when the United
Kingdom Government had first acquired them. They

had been attached to the Mauritius and Seychelles
Administrations purely as a matter of administrative
convenience. After discussions with the Mauritius and
Seychelles Governments—including their elected mem-~
bers—and with their agreement, new arrangements
for the administration of the islands had been intro-
duced on 8 November, The islunds would no longer
be administered by those Governments but by a Com-~
missioner. Appropriate compensation would be paid
not only to the Governments of Mauritius and
Seychelles but also to any commercial or private
interests affected. Great care would he taken to
look after the welfare of the few local inhabitants,
and suitable arrangements for them would be dis-
cussed with the Mauritius and Seychelles Govern-
ments, There was thus no question of splitting up
natural territorial units. All that was involved was
was an administrative re-adjustment freely worked
out with the Governments and elected representatives
of the people concerned.

81. TIiji was another Territory on whose future a
major constitutional conference had heen leld since
the completion of the report of the Special Committee,
The conference, held in London in July and August,
had been attended by all eighteen of the non-official
members of the FFiji Legislative Council, The agreed
object of the conference had heen to work outa
constitutional framework within which further progress
could be made towards internal self-government
and which would preserve a continuing link with the
United Kingdom, The conference had agreedthat there
should be for the first time an elected majority in
the Legislative Council, There would be no nominated
non-official members and 1 maximum of four nominated
officials, The conference had also agreed that all
the minority groups which had hitherto not had the
vote should e enabled to vote and stand for election:
that concerned the Rotuman Islanders, certain other
Pacific Islanders, and the Chinese community, Fiji
would thus attain full universal adult suf{rage, therehy
meeting one of the main points made in the Special
Committee during the discussion of Fiji in 1964, The
Rotuman Islanders and the other Pacific Islanders
would vote on the same rolls as the Fijians, and the
others with the European group. Because of the
enfranchisement of those groups and the consequent
effects on the representation of the three main
communities, it had been decided that the proportion
of European members would be reduced from one
of parity with the other two communities to ten.
The Tijians would now have fourteen seats, a small
increase—at the expense of the European group—taking
account of the fact that the Rotuman and other Pacific
Islanders were now to vote with them. The Indian
representation remained proportionately unchanged,
both overall and as a proportion of those elected
on the communal rolls, It had also heen decided
that in future there would be nine members of the
Legislative Council elected by a cross-voting system,
under which each member would be elected by per-
sons of all communities, Finally, there would be
provision in the constitution for development from
the present "membership" system, whereby members
of the Executive Council spoke for various departments
of government in the Executive Council and the legis-
lature without being in administrative control of those
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departrpents, into a full ministerial system whereby the
non-official membexrs would be ministers.

82. The Fijian Indian representatives at the confer-
ence had been unable to agree with some of the above
measures—in particular, the new representation of
the communities in the legislature and the retention
of the system of communal voting for some of the
members of the ILiegislative Council. They had also
felt that full internal self~government could be intro-
duced forthwith. After considerable discussion, how-
ever, it had become clear that the Indian proposals
were not acceptable to some of the other representa-
tives at the conference and the decisions described
above had therefore been designed to produce asitua-
tion which would be as far as possible acceptable
to all the main Fiji communities. In particdlar, it
was hoped that the introduction for the first time
of a cross-voting system for some of the seats
in the legislature would be an effective first step
in breaking down the political divisions between
the different comxmunities in Fiji. To have moved
straight to a single common roll and the abolition
of all communal wvoting in one stage could well have
led to the opposite result—a widening of political divi-
sions among the communities. It would also have been
totally unacceptabrle to the Fijian community.

83. The United Kingdom Government hoped that the
new system would encourage political co-operation
and thus make it possible to move further towards a
national rather than a communal attitude inthe future.
That was of course fully in line with the aims of the
resolutions of the General Assembly and the Special
Cominittee on Fiji and represented an important move
in the right direction. There was no justification
whatever for any suggestion that the United Kingdom
Government was encouraging or exploiting communal
divisions or special protection for the Europeans,
whose position was hardly at issue. Its policy was
steady progress towards non~racial consciousness
and unity. It must be recognized, however, that
excessive haste in changing deep-rooted attitudes
might well interrupt rather than help the process
of huilding up trust and political co~operation between
the communities in Fiji.

84, Turning to British Guiana, he pointed out that
there was a constitutional conference on that Terri~
tory now taking place in London, its object being to
settle outstanding constitutional questions and to
fix u date for independence. It was hoped that the
conference would complete its work shortly. The
United Kingdom Government had expressed pub%icly
its regret that one of the two main parties in British
Guiana, the People's Progressive Party, had not
felt able to attend. Many of the points made by the
petitioner representing the People's Progres-sive
Party who had recently appeared before the Committee
(1549th meeting) would surely hfwe been more
appropriately and effectively made in the course of
the London conference.

85, The petitioner and some speakers in ’Fhe de_br?\te
had referred to the state of emergency 1n British
Guiana and to the dozen or so detainees who were
still in custody. He wished to make it cl.ear that the
responsibility for those internal security m'atters
rested with British Guiana Ministers and not with the
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United Kir}gdom Government, It was surely [or the peo-
ple of British Guiana to settle those problems among

themselves and to establigh a basis of common trust
and understanding, 7

86, It had been suggested that some forni of Uniled
Nations mediation in British Guiana to help reconcile
the two main political parties might be timely uanc
appropriate, His delegation appreciated the spirit in
which those suggestions had been made, There were
however, a number of considerations which Sccmu,l
to point in a contrary direction. British Guiana hid
enjoyed more stability over the past year than lor
some time. A confereunce to fix an independence date
was in progress. Intervention from outside—and that
was how a proposal of United Nations medialion
would be regarded—might have the most unfortunate
consequences and even increase racial and political
divisions. A comprehensive survey of ruciul tension
in British Guiana had just been carried out by the
International Commission of Jurists, and the British
Guiana Government was now working to give elfect
to the Commission's recommendations, Any external
attempt to mediate now, with British Guinana's inde-
pendence so near, would certainly appear in the Terri-
tory to be unwarranted. British Guiana Ministers
had been consulted and their views were gencrally
in accordance with what he had just said. Moreover, it
was the intention of Mr. Burnham, the Premiier, to
visit New York after the London conlerence, where
he would doubtless welcome the opportunily to tulk
informally with interested delegations about the cur-
rent situation.

87. The suggestions for a United Nations rolc would
thus be more of an obstruction than a help for the
peaceful and rapid progress of British Guianu Lo
independence. As the British Colonial Secretary hid
said at the opening of the London conlerence, it
was in the hands of the Guiunesepeople that the Tuture
of Guiana would soon lie and it was be their elforts
that the country's problems would he solved.

88. He turned next to the second group ol Territories,
where the question before the Comunittee was not s0
much one of consitutional progress to indepenicnce
and self-determination, Lut rather the situation arising
from claims to sovereignty over the Territories by
other countries: the Falkland Islands and Gibrallar.

89, His delegation had listened carelully tothe Argen-
tine representative's arguments in support ol his
country's claim to sovereignty over the Talkland
Islands. It did not intend to enter into detailed argu-
ments since the Commiltee would not wish to attempt
to judge on the merits of the question, except lo say
that the United Kingdom Government did not aeeept
the Argentine representative's ;u'gumcnts‘uud coir-
tinued to have no doubts as to its sovereignty pv*u1‘
the Territory. The question of disrupting Argentina's
territorial integrity therefore did not arise. There wis,
however, one important point to which the Argeutine
representative had given inadeguate attention: .thu
interests and wishes—the two heing insepnm})‘le—-ol the
inhabitants. As his delegation had shown in its state-
ments to the Special Committee, the Talkland Islanders
were genuine, permanent inhabitants who. hadl Z.IO other
home but those islands. They had shown, 11 their mes=-
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sages to the Special Committee and in the formal
declaration by their elected representatives, that
they did not wish for anything other than normal,
friendly relations with Argentina, but that they did
not wish to sever their connexions with the Unifed
ingdom, There were no grounds whatever for sug-
sesting that their wighes should simply be set aside;
yet that was the tenor of some of the speeches in the
present debate

90. It had been suggested that the population was
somehow irrelevant on the grounds that the people were
transient, that there were no births or deaths in the
isiands, that the people had been planted thexe by the
United Kingdom rather than being of indigenous
stock and that many of them were employed by the
Falkland Islands Company. There should be no mis-
understanding about their status. The populationnum-
bered slightly over 2,000, of whom 80 per cent had
been born in the islands, Many could trace their
roots back for more than a century in the islands.
Of course they stemmed from an immigrant com-
munity; so did much of the population of North and
South America and indeed of Europe and Africa, It
would surely be fantastic to limit the principle of
self-determination to the handful of peoples who
could truthfully claim to bethe descendants of indigen-
ous inhahitants. There was nothing in the Charter
or in resolution 1514 (XV) to warrant such a major
restriction. In any case, it was quite wrong to sug-
gest that the people were transients or that there
were 1o births or deaths in the islands, The birth
and death rates were published for all to see; they
were somewhat higher than the rates in the United
Kingdom and that alone completely refuted the picture
of a garrison, regularly replaced and "rotated", with
no settled roots in the Territory.

91, The Venezuelan and Italian representatives had
suggested that it was a question not of a colonial
people bhut of a colonial Territory—not human beings,
but land, That was surely not an attifude which should
commend itself to the Fourth Committee. As Woodrow
Wilson had said, people were not chattels or pawns
to be bartered about from sovereignty to sovereiguty.
It had been suggested that operative paragraph 6 of
resolution 1514 (XV) should be interpreted as denying
the principle of seli~determination to the inhabitants
of Territories which were the subject of a territorial
claim by another country. His delegation and others
had already procduced conclusive evidence in the
Special Committee that the paragraph in question had
not been intended to limit the application of the
principle of self-determination in any way; in that
connexion he referred to paragraphs 94-98 and 146-
151 of chapter X of document A/5800/Rev.l, and to
paragraph 109 ofthe annextochapter XXIIIof the same
document, Those arguments had inno way heen refuted
by anything said in the present debate,

92, It was the interests and wishes of the Falkland
Islanders which were the central feature in his Gov-
ernment's attitude to the Territory, The Argentine
representative had argued that the peoplets .interests
would be best servedif they were transferredto Argen-
tine sovereignty. It might be so, or it might not;
the point was that the Argentine Government could
not decide that for them, nor could the United Kingdom,

nor could the United Nations. It was for the people
themselves to judge where their interests lay.

93, The Argentine representative had referred to the
recommendations of the Special Committee and to the
communication from his Government to the United
Kingdom Government suggesting that talks should be
held in accordance with those recommendations. The
United Kingdom Government's position inregardto the
recommendations was fully set out in the Special
Committee's report for 1964 (A/5800/Rev.l, chap.
XXIII, paras, 29—30), Because the future of the
Falkland Islanders could not be settled over their
heads, it followed that the question of sovereignty
was not negotiable, His Government was, however,
always ready to discuss with the Argentine Govern-
ment ways in which damage to their good relations
could be avoided, His Government had accordingly
replied to the Argentine invitation, expressing willing—
ness to enter into discussions through diplomatic
channels, and had asked the Argentine Government to
suggest suitable topics, bearing in mind the United
Kingdom's reservations about sovereignty and respect
for the wishes and interests of the Islanders. His
delegation hoped that the discussions would take
place and that they would lead to an improvement in
the already cordial relations between the two coun-
tries,

94, The draft resolution on the Falkland Islands
(A/C.4/1.,802) seemed to imply that the question of
govereignty should be the subject of negotiations.
Furthermore, it ignored the wishes of the IFalkland
Islanders themselves, His delegation therefore had
reservations on those grounds. Inaddition, the resolu-
tion seemed unnecessary. The best course was toallow
the proposals for talks to be pursued between the
United Kingdom and Argentine Governments, The
draft resolution had no essential or valuable part to
play in that process and his delegation would abstain
if it was put to the vote, Meanwhile, he drew attention
to the erroneous use, in the draft resolution, of the
term "Malvinas", It was neither recognized by the
administering Power—the United Kingdom—nor con-
sistent with United Nations usage, and he accordingly
repeated his request that the English text of the
draft resolution should be corrected, The use of
"Malvinas" could not inany case affect United Kingdom
sovereignty over the islands.

95, Much of what he had said applied also to
Gibraltar, As his delegation had alreacly made clear,
the United Kingdom was in no doubt about its sover-
eignty over Gibraltar. The Spanish representative, in
his statement at the 1556th meeting, had asserted
that the United Kingdom Government was unwilling
to engage in talks and was attempting to conceal
that unwillingness behind the pretext that the frontier
restrictions, whose importance and detrimental con~
seijuences both for the people of Gibraltar and for
their Spanish friends and neighbours he had sought to
minimize, constituted duress. In order to demonstrate
the real nature of the obstacle to the talks asked for
by the consensus, he drew the Committee's attention
to a letter from the Spanish Minister for Foreign
Affairs addressed to the United Kingdom Ambassador
in Madrid on 18 November 1964, In thatletter, repro~
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duced as annex I to document A/AC,109/L,235, the
Minister had stated the following:

"Failing this negotiated solution, which is recom-
mended by the consensus of the 'Special Committee!
[A/5800/Rev.l, chap. X, para.208], the Spanish
Government, having no other alternative, would
find itself compelled, in defence of its interests,
to revise its policy in regard to Gibraltar."

In the light of the restrictions which had begun to
be imposed a month earlier, on the day following the
consensus, the terms of the letter could be clearly
seen to consitute a threat to which no State could be
expected to yield, It was that threat andits implemen~
tation against Gibraltar which constituted the real
obstacle to the talks.

96. On 16 October 1964 the Special Committee had
adopted a consensus on Gibraltar, inviting the United
Kingdom and Spain to undertak conversations. Within
twenty-four hours of its adoption, the Spanish Govern~
ment had begun to impose a series of restrictions at
the frontier between Spain and Gibraltar which were
clearly designed to influence the situation in the
Territory, Firstly, excessive delays had been im-~
posted on all vehicles entering or leaving Gibral-
tar; as a result, the number of tourist cars
entering Gibraltar in the first nine months of 1965
had been 5,153, as compared with 75,041 in the cor~
responding period in 1964, Secondly, tourists were not
allowed to import goods into Spain from Gibraltar
without paying excessively high rates ofduty. Thirdly,
all exports from Spain to Gibraltar, except fish, fruit
and vegetables, had been banned. Both the delays
to tourists and the excessive rates of duty on imports
were a breach of obligations entered into by members
of the International Union of Official Travel Organisa-
tions, of which the Spanish Ministry of Information and
Tourism was a member,

97. Since the proposal for conversations made by
Spain on 18 November 1964, those restrictions and
interferences with the status quo had been intensified
in the following ways. Firstly, about 1,000 persons,
most of them British subjects living in the towns
adjoining Gibraltar, had been compelled to leave
their homes at extremely short notice; some of them
had not known any other homes. Secondly, Spanish
workers had been forbidden by their Government to
spend any part of their wages earned in Gibraltar
for the purchase of groceries etc. in Gibraltar for
their use in Spain, Thirdly, certain passports issued
in Gibraltar hadbeen rejected by Spain as unacceptable.
The hostility of the Spanish Government to the people
of Gibraltar had been further demonstrated by refusing
entry into Spain of a particular class ofpersons. That
class included those who had appeared as petitioners
before the Special Committee and all other elected
members of the Gibraltar Legislative Council, certain
journalists and others. Yet in his statement before
the Committee the Spanish representative had mini-
mized the extent and effect of the restrictions and had
suggested that the responsibility for not complying
with the consensus rested with the United Kingdom.
That was clearly not so.

98. There was an importani principle involved. If
two parties to a dispute were called onto try to reach

a peaceful solution by means of talks, it was surely
inadmissible that either party should attempt to influ-
ence the results of those talks by applying political
or economic pressures in advance of them, Thepres-
sures applied by Spain had been instituted after the
consensus had been adopted by the Committee; in other
words, the consensus had been reachedin one particu-
lar set of circumstances, which had been unilaterally
altered by Spain within twenty~four hours of its
adoption. To expect his Government to entertain pro-
posals for conversations under those new conditions
would be tantamount to accepting the principle that
it was legitimate to attempt to influence, by political
or economic duress, the situation in a Territory
which was the subject of a consensus—a principle
which neither the United Nations nor any of its Mem~
bers would be prepared to subscribe to.

99. Consideration must also be given to thepractical
effects of the restrictions imposed by the Spanish
Government. The economic effects on Gibraltar and
on the neighbouring Spanish towns were grave. The
restrictions amounted to an economic blockade which,
accompanied by a campaign of vilification by the Span~
ish Press and radio, was designed to hurt the people
of Gibraltar and hence to influence the situation in
what Spain believed to be its own interests. The
Spanish Government had asserted that those mea-
sures were a mere reflection of the exercise of
Spain's sovereignty in its own territory, but that was
beside the point. His Government had not said that
the Spanish Government was acting illegally in im~
posing the restrictions. What it had said was that the
restrictions counstituted an attempt to influence the
situation and that they were abnormal.

100. The Spanish representative had also suggested
that the measures were designed as a check on
smuggling, In the past, Spanish representatives had
gone so far as to allege that the whole life of Gibraltar
was based on smuggling. The economy of Gibralitar
was, of course, based principally on expenditure by
United Kingdom Government departments, on the
tourist industry and on the entrepot trade, His Govern-
ment had given the Spanish Government ample oppor-
tunity to take up the question of smuggling and had
invited it to produce evidence; if Spain had a genuine
grievance, the United Kingdom was always ready to
discuss it, But the hollowness of the charge was most
clearly exposed by the fact that in none of the commun~
ications addressed to the United Kingdom Governmont
by the Spanish Government since the adoption of the
consensus had smuggling even been mentioned.

101. Tor all those reasons, his Government could not
agree to eniertain any proposals for discussions

" until the situation was restored {o normal. That did

not mean that the United Kingdom Government did
not mean to agree to talks, as its positive response
to the Argentine suggestion had demonstrated. If
the Spanish Government was sincere in its desire
to hold talks, it must restore the situation to what
it had been when the United Nations had suggested
such talks, Meanwhile, he reaffirmed that the United
Kingdom Government accepted its obligation io pro-
tect the interests of the people of Gibraltar and woulc
discharge that obligation in whatever way was neces—
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sary. The people of Gibraltar were the true and perma-
nent community inhabiting the area, with the same
rights as any other colonial people anywhere. The
principle of self-determination applied as much to
them as to any other people. They did not wish to
be transferred to Spanish sovereignty, for they did
not believe that would be in their bhest interest, and
they would not let anyone else decide for them what
was in their best interest.

102. In conclusion, he again rejected the inference
that it was the United Kingdom that hadbeen unwilling
to negotiate and restated his Government's readiness to
entertain proposals for conversations as soon as the
abnormal situation no longer existed at the frontier.
The sooner that obstacle to talks was removed, the
better for all concerned.

The meeting rose at 7.30 p.m.

Litho in U.N.

77401—April 1966—2,250



ANNEX 14

Telegram from Governor of Mauritius of 5 November 1965 and response of 8 November
1965



INWARD TELEGRAM

. NOV 7e
TO THE SECRETARY OF STATE FOR THE COLONIES %_“;29‘%
AN "~ » e e e . . K TD 1
Lol L S T ATIONN 2 3
: . . . ' . < &
FROW MATRITIUS (Sir J., Rennie) | Te 7
Cypher - ' ‘ .
D, 5th NOVEEﬁDEI’, 1965 .
Re 5th 1530 hrs. ;
)'/ :-' : :-.."\
EMFRGENCY. ‘ A : RS
SECRET : : ' X Cot
No. 247 S o/
@@Q’g’fg Your Secret Despatch No. 423 of 6th Qotober. ‘\-.s/

United XKingdom/U.S. Defence Interests.

Coumcil of Ministers today confirmed agreement to. the
o de'l‘.achment of Chagos ‘Archipelsge on conditions enumerated, on.
the understending that

,.\csj - (1) statement in paragranh 6 of your despatch "H.M.G.
Vo have taken careful nmote of points (vii} and (viii)®
,\g‘ ‘ msens H.M.G. have in fmet agreed to them.
= (2) As regards (vii) undertaking to Legislative Assem‘bly
gxcludes

2a§ gale or tranefer by H.M.G. to third pariy or

. any peyment or finsncisl obligation by Maum‘l:iua
a8 condition of" returna.

(3} 1In (viii) Y“on or nemr" means within arei within which
Mesuritins would bse. adble o derive benefit but Lor
change of sovereignity. I should be grateful if you
wonld confirm this understanding is agreed.

2. '~ PMSD Ministerse dissented and (sre now) considering their
posltion in the govermment. . They understand that no disclogupe of
the matter may Pe made at this slags and they also understand that
1f they feel cbliged to withc’i.raw from the g@vernmant they must let
me have {resignations) in wiiting asnd consuli with me sbount timing
0of the publicstion (which uhey accepted should not be befo:c'e
Friday 12th November).

3,  (Within this) Ministers said they were not cpposed in
Principle to the establishment of facillities and detachment of
Q_Chagoa but congidered compenéation inadequate, especially the
/ absente of additional (sugar) gquota and negoiimtions should have
been pursued and pressed mors strongly. They were algo dis-—
satisfied with mere pssurances ebout (v) and (vi) They also
rgized points (1}, (2} and (3) in parsgraph 1 =boves

Coples sent toi-

Uabinet Office . FeloK. Harviszon
A oo Mr. T W, Hall

Mre. P, -Jlcholls

Mr., G.G. Arthur

Mr. Morels 1d

Treasnry
Forgign Office
i} it

bt 80
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SECRET C " 29 5
CUTWARD TELEGRAM
FROM THE SECRETARY OF STATE FOR THE COLONIES

TO MAURITIUS  (Sir J. Remnie)

‘Cypher : PAC. 93/892/04
g Sent 8tk November, 41965 15,47 hrs.
IMMEDIATE

. BECRET

NO. 298

Q%“;D Your telegram No. 2L47.
UK. /U . Defencs Intereets.

L am glad Council of Minlsters have confirmed asgreement.
LO detachment of Chagos Archipelago,

" 2. As already stated in paragraph 6 of my despatch No, 423,
+he Chagos Archlpe]ago will remain under British sovereignty.
The islands sre reguired for defence facilities and there is no
rintention of permitting prospecting for minerals or oils on or near
them. The points set out in your paragraph 1 should not therefore
arise but I shall nevertheless glve them further- conslderatlon in
iview of your request,

e I note PMSD Ministers are.not opposed in principle to
detachment but consider compensation inadequate, - For islands
some 1,200 miles from Mauritius from which the Meuritius Government
“has never derived much 1f any revenue, the payment of £3 million .
as development aid to Mauritius in'éddition to direct compensation
to landowners and to cosis of reeettling others cannot, I consider,
» be regarded as inadeguate. With regard to the other points

“ mentioned in your peragraph 3, the U.S. Governmeni hes been warned
.that they will be ralsed with them and as you are aware some
discussions have mlready been held with officiels in London, No
firm plens have yet been made for the congiruction of any. defence
facilities on these.islands and these are matisrs which can only
be decided in detail when such plans are dArawn up.

Lo I trust that PMSD Ministers will agree that in all the
circumstances the present proposals are in thHe long term interest
of Mauritius and that on reconsideration they will feel able to
support them, I am disturbed to see from press reporis todsy that
despite the undertaXing referred to in your paragraph 2 that no
disclosures would be made &t this stage, PMSD Ministers have given
publicity to tliese proposals, '

5. A meeting of the Privy Council was held this morning,

Oth Novembér, and an Order in CounCLl entitled the British Indian
Qcenn Territory Order 1963 (8.I. 1965 No, {%o follow)), has been
made constituting the ﬂ”lkluh Indlan Ocean Territory" consisting
of the Chagos Archipelayo and Aldabra, Farquhar and Desroches’
lalands. Copies will bu sent to you as soon'as prinis are

available. Because Parlliament wes prorogued todry I cannot inform it
until Wednesday. 10th Novpmhpw Of Ftha maldes o8 Sbd- Aene
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shall bes grateful therefore if no publiecity 1s given %o this until‘
15,30 hours G, M.T, on Wednesday

text of my statement.

‘T am sending you separately

(Encyphered groups passed to Ministry of Defence (Navy)
for ftransmission to Mauritius)

Copiee sent tor=
QOsbinet Office
9 u
Treasury
i

Forelgn Qffics
(i3 1

Commonwealth Reletiona- -

Office
Ministry of Oversseas
-Dsvelopment

Mﬁﬂlstry of Defence
1 " It

BT T S T A |

l

Mrl
Mr.
Mr.
Mr,
MI‘bC
Mr.,

Mo

Mr,
Mr.
Mr.

P, A, X, Harrison
T, W, Hall

P, Niecholls

J., A, Patterson’
G, G, Arthar
Moreland

J. &. Doubleday
I, H, Harris

M, Holton
P, H. Mobherly
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ANNEX 15

Debate in Mauritius’ Legislative Assembly of 21 December 1965



iExtradt Debates of the Legislative Assemblv
’ gHanrltlus§
- 21st Deoemher, l?éj
Excision of ths Ghagos Arohipelazo from Maurditius

t

(No, B/Eéé) Mry G Gs DuVal {surapwpa) askad the Premisr and Ministar of
Finanoe& ’ .o Lt ﬂ”

Wheuher in exchangs for tha agreement of this Gavarnment o the exeision

of the Ghagos Arohipelago from Maur*t:ua the fnllcwing obligatians haVE &efin;telya.
been undertaken by the British Governmenti—

oy i
,‘“‘(R> the British Govsrnment will ensurs the deflenda of Mau*itius againnﬁ

e j'externul ngrasﬂlon and British troops wQuld intervens in oese'of a
j'coup d' otat! agaxnat the legél GOVermna1t of Mauritius, 1f BD requested .
: by nhe Govermnent; " Do ' . . ol
- (b} all ishlng fapdilitiss around Dlago will be aa*eguurﬁed,

K
oo
P

(c):'all the me%surologlcam-d&ta oallaataa in DlBgD Goreia: will be &y the
S ,,'expenaa 5 Grsaﬁ‘BEitaim and ‘mede avullable to Maurlﬁiuu ey of. ohnrgs

e

juid)‘ an aerodrama w;ll ba OonBtruDqu in Dlego Garula whioh oould bo mnd&
© ¥ use of by plansh, sooming! to and ngng from Maurltiua in cnsa Plalmnnaa

Aerodrome is out of use, for ona rsason or another;

-'(a) .in cage America and sngland do not for any reason mqka uss of the
T Dhagoa Arohlpslago the Arohlpelago will be returna& to Meuritius wi th
. Buch installations &s ocan ba mada use of by this oountry,;

(f} ell the Mauritians now llYlng in Diegu wlll'be resettled in Maurdtiug,
The costs of repatriation will be met from the British Exchsqﬁer and
all oosts of rehousing them will be met by the British, ond thak work
would be found for them by the Britdsh Govermment; - .

* (g) . thut Gront Dritain will buy 211 building materials reguired and use
Mauritian labour for %he 5onstruction of the baae;

1

(h>?‘ lpuritians trained at’ ﬂ,M 8, M&urltius will be empleyed et the
"teleoommunicationa aantre in Dlego Gorola;

(1) that 4f mines of bauvite and urenium vers. bo be found in the Ghagos

"Archlpalage Hauritmas wcul& be tha only oguntry ent;tlsé,ta sxploit
¢, o themj. anq‘

[x._l‘ \(4!(
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e radaint- i Btk ——— i ame -

UnAVBrslty and one mlllion ons bun&red Pn& fmfty rupsés annually for
ten ysarss . . : ' ' . . ;
If o, Whether in viaw of the oontrud;otory statemnsnt mada by tha becreta;y
of Stete for the Uolonles on Wednesﬂay the 10th Novombar oiroulirted at uhe last
.Sltﬁlnb, Governmsnt will publiah the ao*raspon&enaa between the B;Ltish Govarnment

end the Mauritlan &ovarnment in that aonneouzon? e EEEE W'

LT not, whﬁthsr he ﬁill atate whzoh of tha items have not ‘been def;n*tely
anraed to by the P“itlsh Sovernment?

M. Forgeﬁ (an he&alf £ the P“Bmlﬂr an& inister. of FlanDB)

3

.(l)A(é) T Woulﬂ refsr tha Hon. Mmesr to the panultlmata paragraph of tha

L i
‘ “ mloslng apeeuh hy the saoreta:y of 8tate for the Golonlea at uha end
of ﬁha Mauritius Qonstitudlonsl CDnTarenca in September, the Heport N

' 'of ¥hich was suhaequan ly publlshed ;n,Mﬁurltlus Bﬁ Sessional PRpsr
Nol ﬁ Df‘ 1965s , "y

(b) T ‘sni’not alear what the Hon, meber mnans by the word “snféguurdbd“;
. Ho' far ga I em aware the only f&Bhl“g thut now ‘tukes plaoe 1n the, .
',,terrltnrial waters of Diego Garcia ¢s casual {ishing by “hose amployaﬂ

If . thaﬂa &n& as th& dan Hember 15 aware, they will ba rasethla& alsewharas

(9)" The question of respunalblllty for the Dollaotlon of matsoralogloul
"data,lnhniaga Goroia has not been dlapusae& in detail, but the British
Govermmant ig alixs to ths great importanoe of suoh data to Hauri‘iua .
+ and no diffiouliy.is fOreseen. It may ba of lnterest to the. Hon, Mnmbor‘
'to know that members: of the Yorld Metsuroloviaal Organlaatlnn nre
“treguired:to supply vach other WLth.weathar'daua and ‘that tho Direotor
of the Meteorclogloal Services has never heard of a ohirge baing made,

]

'.(a} No decision hus yob been tuken to construct any facilitics on Diego
"Gorois, Any uirflald which might be oconstructed on Dlego Garois would

. ve 1ntsnﬁe& for puraly ﬁsfenoa purposes bub if en airoraft wers obliged
to hava ascourss o 4% in suoh en emergency &5 is indicated in the
yuestion, I have no doubt that permission would be granted,

(eji:if the Briéiah Govermment dsoides that the Chagos Arohipelago is no
‘.'.langsr required for defenoce purﬁéseb, the islands. will be returned to
‘suritius,. The quastion what would happen in such circumstances to
any';nstall&tiopa in the Chagos nrothelago is, of oourse, @ :
hypethetical ene, gnd would no doubt ba discuszsed betwsen the, interested
govarnnents in th@ lirnt of praatio&l requiramenta and onna;darations
as the thmay o :

i
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()

" feﬂaﬁtleBnu of Mnurit;ans ot present living in the Chagos AfChlpﬂlﬂgﬂa'

(g),

The British Government ‘bas undertuken $o meet the full ooat'ef the

Ths extent to which it would bs practicuhle to uss haur*tman labour

9‘,. and materiels is & matter for further- vonsideration when the respeotive

1
[Il,
!

B
[}
|7

requirementa and TBBPOUBLbilitlaa forv oonstrubtlon of the Brmtlnh L
and Amerioan Governmenta have been defined, But tha desire of the

Maurlt;ua Government th&t Haurluian labour an& bul»&ing meteriaks anouWu‘

" %bes used to the maxlmum exteﬁu haa been brought to the nutiea oft tha} ;

of

(€%

i

(::)

+
A

1.

. British Gavarnmant L

T i

I refer the Honourable Mamber ﬁo the firat aantenaaraf =y reply tc A
) . . \ !

. gueation (8). above, ) C

The Hanourabla Msmberfs question 1s, agnin, a hypothatlcnl one &nd I
should maha Glesy that thebe hag never been any indicgtion of mineraln
'in the’ Ghngos Avchipslago, which is & string of cor&l eftiolls, fﬁa'
Bri‘cish Gcrvernmen’a ‘has no :J.n,ten'tion of B.llowz.ng pr&spectlng Tox' mineroln
"while the xalanas dre being used for defence purpeses, For tha FasiL:Qu:

tharaaftar I- woudd refer tha Honourable Member to the fxr&t santennq ot
_of the’ reply'tu Question (e).- '

No Sir, I would refer the chourable Membar to the statement en the
Ghagoa Archipelago alraa&y i&sued by the Governmsat 2nd to What ny
Golleague ths Minister of Educauion and. Gulturalﬂka“aira,salﬂ in the
Houaa on Tuesday tha Tth Deoember 1965 1n relaticn fu finnnnlal aid fron
. freet Britain for the University of Mauritlus, L o

The 2id for the University doss not form part of the £3,000,000 of

- edditional eid referved to in the former statement end, like the .

dstaohment of the Ghagpé Arohipelago; 18, an illuetration of:thé mutus
assooistlon between ﬁaurihiua‘ang Bfitain.to.whigh $he Government

-attaches impart&noa.;5
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ANNEX 16

Minute by Mr Fairclough of the Colonial Office, 15 March 1966



15%h HWexch, 1966
Pag 93/892/0 6

i1l you please refer to corresponﬂeﬂee ending with your savlng,ram
No. 641 of the 16“&&1 Hovember sbout Pishing in the Glisgos Archipelago. Seychelles
telogran Mo, 335 of the 29th Movewber is also velevant,

2, The enquiry in our felegram Mo, 705 was related to the undertaking
given %o Bauritius Ministers in the course of discussions on the separation of
Chegos from Mauritius, that we would use our good offides with the U8,
Gavemenﬁ to eosuve that fishing vrights remsined available to the Mauritius .
Government as far as pracﬁfi-cable in the Chagos !arniz_pelag,o. There must obviousl
be restrictions on the extent to which ei*her ou¥ oFa or Americsh defence
authorities would agres o Pighing rights being retained by bthe WMauritins
Government once defenge :ns'ta,llfxﬁ:ao“;a have been developed on any of the islands
of. the Chagos Archipelsgs but as we dee it, these nesd not necessarily be™
as to’ deny fishing vights albogether, The uest way of aﬁal‘irlg uzi’rh the matte
gnd at the 'same time FulfiTlinz our Hindsbers? wnderialking to ¥suritins Minisher
may well De that during the period before dofénce ingtellotions are iptroduced
into any of the islands of 'Lhe Chagos xmoh:.@elago, an at*emjpi: shma ‘be made to
clapify with the smericasms the grrangements which would goverd aceess by Phshing
vessels dnce any of the 131&:1&5 0:E' the J!ra‘upelago are aetually ‘taken for
defenee use, :

3, As we see it a reasonabls case to pub to the Americans might contain
the following elementssw '

&, 'That thers 3hou1c1 be unresiricted access throughout the
Arehipelage during the period befors any of the islands
avs talken ovey fpr defence uses and clsared ef‘ pﬂ;mlatmvs,

B. Once one or more of the islands has been taken over and
cleared of population, the following arrengements would

apply =
{i) Houritius fishing vessels would of course have
unrestrioted actess to the high seas vithin the

ne mgh seas
Wrchn.pelaga {of which it 5eoms from such meps as
we have there mist be a considerable amount),

(11) ‘hey wouldlikewise have unrestricted access to
islands not specifieslly exeluded for GePence
raa:soms and also 40 the territorisl waters
surronnding them,

(111) The possipility of M Por fishing in
the waters surrounding these jislonds excluded for
defence use would be considered as and when the
situntion arises by Bhe Briftish and U,5, FOVernments ,
but would of course have to be ub;}ect te thelw
overriding delfonce aseds,

Would you think thet a proposition on these lizmes (exnd we should clearly have to
£413 in the details in consultation with the fmerissns) would be aecep*?‘?blﬁ, o
your #inisters and regarded by them as sn adequate f‘u..f’unanu of the undertaking
given by British iinisters on thls point?
TR JOME REMMIR, KOHG, onE, /b
rernment douue blauv'l tius CONFIDENTIAL AND PERSOMAL -



L, - Tvio matters to which more thought will have to be given before an
approach is made %o the fmevicans sre the velated questions of territorial
webers and Pighing 1imits, These twe are not necessarily the same thiag,

If eurrest U,E. law were extended to the B,T,0,%., the effect would be %h&%
the Territory would

(2) wdopt a twelve miles fishery limit drawm from base lines in
accordanee with the 1958 Territorial Hea Gonvention, granting
?gg?iﬁm'l f}_hln» rm;his" hetween the smz and twelvo lwnes tc

mseusse& abave,
that we bhoulé take lﬂ.dﬁp?@%&ﬂ‘ ? the gmarlrans on h&s matﬁef there is

J on -of the sxhent to which. the Ghaﬂos Are?ipelago is or is
Jlkalv ‘i:e Te an 1?:‘3301"&&;1'& el from v :

‘.the peint ef
"hs ease that

‘aﬂgemen, ! 4

’t, It 1q‘assnﬁuze? tﬁd 1ﬁ helpzng to m@et 8
plea o the part ef urlixuh, we oan still keen other fishing fleets

at & saxa;Lis%ance,

1ﬂcrease f¢sh S V1u1és Qnere; ?hlﬁ'Wlll all af feot our apnroadh to uhe
Lmericens.and would also be of wportance if we wished to protect vested
Fau?itmaa rlghts ag.xnsﬁ forsign i teolopers,

8. I am Sehﬁlﬂg a copy of this letter to Julien Oxford and shall be
grateful for sny comnents he may wish o meke in so far as the islends which
were Pormerly part of Jevehelles are concerned,



ANNEX 17

Letter from Governor of Mauritius, 25 April 1966



U R . AND PERSONA

R. ., 43/IV
25th April, 1986

Uy

Will youl}please refer to vour confidential and
personal letter No. PAC 93/892/016 of 15th March about fighing

in the Chagos ﬁrcbm?éago ? I think thet 2 propogitien on the

lines sugges‘ced in paragraph 3 of your letter would be acceptable
here provided access to iglands were interpreted as permission -
to establigh shord facilities, I should like, heowever, to consult
Paturau before giving a definite opinion and I should be grateful for
authority to do so .

There are three ventures now operating from

Mauritius, (1) fthe Bt Raphael Fishing Co. have two ships which
they use to transport fish csught by fishermen, mainly Rodriguans,
under coniract on St. Brandon.  (2) a Japanese Company

which fighes for funa in the deep sea hy the leng-line method and
uses Mauritius as a base for stbragé and despaich of = fish to
overseas markets (some tuna is sold locally). (3) an experimental
venture under-taken by a eombination of the Japanese and local
iftterests including Blyth Breghiers, fighing for 'white. Ilsh'
prl’mav":lly for the lecal market but with seme p@ssﬂaﬂ"
61 seasonal catches to Réunifn. So far as I'know, mHdie of
ventures fiches in the watls {& of the Chados Arcmpe X-logllo
po_nt will have to be checks My own information ag‘r’ees " with
Moulinie's statement to Lloyd that the only fishing in the Archlpelago
at present is casual ;1shmg for locel consumpu on; _

‘L

A - I note'the dlnlcul’cy of e*’cludmg the veggels of
othér countries. I assume no 'favoured nation' concegsion
could be granted to Mauritivg by Britain? On present infermation
it seems doubtful if a cage cbuld be baged on past and present
performance, though it ¢ould certainly be argued that the increasing
population of Mauritiug and ’che restricted potentizl for the
preduction of pretein foedg in the igland made the Chagos -
Archipelago of Tmportarlce to Mauritius,

It would be easier for me to provide mformatlon
and arguments if th1s correspendende could be down graded to
the'fion-personal” geries. I am sending copy of this letter to
Oxzford, ' .

(J. S, RENNIE)



ANNEX 18

Minute addressed to the BIOT Commissioner, 1967 (copy of the original plus a re-typed
version for clarity)
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UNCLASSIFED

1. Thank you for the copy of your letter 0G7/4 of12 July, 1967 to Rennie on the control of fishing in
Greece.

2. The present petition in Chagos is that fishing is regularly carried out by the Chagos Agalega
Company but is limited to providing a fish ration for the company’s employees. Most of the fish is

and Salamon) but in good weather trips are made to fishing grounds on the Great Chagos Bank,
mainly in the area of Nelson Talend. There is also some fishing carried out in the area by Japanese
and Formosa vessels engaged in long-lining for tunny.

3. Asyou are aware from Mr Sato’s report on Chagos fishing potential, copies of which were sent to
you with Lloyd’s letter FISH/18 15" June 1965, he considered that the area was sufficiently rich in
fish to merit the setting up of a fishing base in Ghagos to catch tunny for Japan and other fish for the
Ceylon market. During his visit to Seychelles earlier this year Mr Sato also talked of the possibility of
establishing a cultured pearl industry on the Great Chagos Bank. The Ross Group are of course no
longer interested in catching crawfish in the area but an independent concern is at present
investigating the possibility of setting up a crawfish industry and although their plans are not yet
firm, they may wish to work in Chagos.

4. |tis as yet too early to foresee how the fishing potential of Chagos will be developed on until it is
apparent that the area is potentially right and that we should safeguard the future interests of
Mauritania and Seychelles in whatever development takes place, both to provide opportunities for
local companies and to ensure our future fish supply. | should therefore like to see an exclusive
fishing zone up to a 12 mile limit as described in para 5 of your letter, in which BTOT would grant
rights to Mauritius and Seychelles fishermen and fishing companies.

5. The arrangements suggested in paragraph 3 of your letter are, | agree, the best that can be
expected at present. | hope that when the plans for the development of BTOT are more advanced it
will be possible to give a guarantee of longer tenancies on islands for which no defence need can be
foreseen, subject of course to termination in an emergency, as without such guarantee it will be
impossible to encourage the erection of the shore installation which

UNCLASSIFIED

c:\Users\yvonne archer\AppData\Local\Microsoft\Windows\Temporary Internet
Files\Content.Outlook\5SWHHB73G\Doc for Margaret.docx
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Mauritius Independence Act 1968



To be returned to
HM.S.0. (P.D)

for Controller’s Library
‘Bundle No.

Mauritius Independence
Act 1968

CHAPTER 8

'ARRANGEMENT OF SECTIONS

Section ‘

1. Fully responsible status of Mauritius.
Consequential modifications of British Nationality Acts.
Retention of citizenship of United Kingdom and Colonies

by certain citizens of Mauritius. :

Consequential modification of other enactments.
Interpretation.
Short title.

Sk Wb

SCHEDULES:

Schedule 1—Legislative powers of Mauritius.
Schedule 2—Amendments not affecting the law of
Mauritius. :



Mauritius Independence Act 1968 Cu. 8

ELIZABETH I

1968 CHAPTER 8

An Act to make provision for, and in connection with,
the attainment by Mauritius of fully responsible status
within the Commonwealth. [29th February 1968]

E IT ENACTED by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament

assembled, and by the authority of the same, as follows:—

1.—(1) On and after 12th March 1968 (in this Act referred Fully
to as “ the appointed day ) Her Majesty’s Government in the reSIZ’OHSIf‘l'le |
United Kingdom shall have no responsibility for the government J7us. o'

of Mauritius.

(2) No Act of the Parliament of the United Kingdom passed
on or after the appointed day shall extend, or be deemed to
extend, to Mauritius as part of its law ; and on and after that
day the provisions of Schedule 1 to this Act shall have effect
with respect to the legislative powers of Mauritius.

2.—(1) On and after the appointed day the British Nationality Consequential
Acts 1948 to 1965 shall have effect as if in section 1(3) of the modifications
British Nationality Act 1948 (Commonwealth countries having 3 British
separate citizenship) there were added at the end the words pcs, y

“and Mauritius . 1948 c. 56.

(2) Except as provided by section 3 of this Act, any person
who immediately before the appointed day is a citizen of the
United Kingdom and Colonies shall on that day cease to be
such a citizen if he becomes on that day a citizen of Mauritius.

(3) Section 6(2) of the British Nationality Act 1948 (regis-
tration as citizens of the United Kingdom and Colonies of
women who have been married to such citizens) shall not apply
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to a woman by virtue of her marriage to a person who on the

- appointed day ceases to be such a citizen under subsection (2)

1967 c¢. 4.

Retention of
citizenship of
United
Kingdom and
Colonies by
certain
citizens of
Mauritius.

1948 c. 56.

of this section, or who would have done so if living on the
appointed day.

(4) In accordance with section 3(3) of the West Indies Act
1967, it is hereby declared that this and the next following
section extend to all associated states. ‘

3.—(1) Subject to subsection (5) of this section, a person shall
not cease to be a citizen of the United Kingdom and Colonies
under section 2(2) of this Act if he, his father or his father’s
father—

(a) was born in the United Kingdom or in a colony or an
associated state ; or

(b) is or was a person naturalised in the United Kingdom
and Colonies ; or

(c) was registered as a citizen of the United Kingdom and
Colonies ; or

(d) became a British subject by reason of the annexation
of any territory included in a colony.

2) A pefson shall not cease to be a citizen of the United
Kingdom and Colonies under the said section 2(2) if either—
(@ he was born in a protectorate or protected state, or
(b) his father or his father’s father was so born and is or
at any time was a British subject.

 (3) A woman who is the wife of a citizen of the United King-
dom and Colonies shall not cease to be such a citizen under
the said section 2(2) unless her husband does so.

(4) Subject to subsection (5) of this section, the reference in
“subsection (1)(b) of this section to a person naturalised in the

 United Kingdom and Colonies shall include a person who

would, if living immediately before the commencement of the
British Nationality Act 1948, have become a person naturalised
in the United Kingdom and Colonies by virtue of section 32(6)

" of that Act (persons given local naturalisation in a colony or

protectorate before the commencement of that Act).

(5) In this section—
(@) references to a colony shall be construed as not includ-
ing any territory which, on the appointed day, is not
a colony for the purposes of the British Nationality
- Act 1948 as that Act has effect on that day, and
accordingly do not include Mauritius, and
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(b) references to a protectorate or protected state shall be
construed as not including any territory which, on the
appointed day, is not a protectorate or a protected
state (as the case may be) for the purposes of that
Act as it has effect on that day ;

and subsection (1) of this section shall not apply to a person
by virtue of any certificate of naturalisation granted or regis-
tration effected by the Governor or Government of a territory
which by virtue of this subsection is excluded from references
in this section to a colony, protectorate or protected state.

(6) Part III of the British Nationality Act 1948 (supplemental 1948 c. 56.
provisions) as in force at the passing of this Act shall have effect
for the purposes of this section as if this section were included
in that Act. )

4.—(1) Notwithstanding anything in the Interpretation Act Consequential
1889, the expression “ colony ” in any Act of the Parliament of modification

the United Kingdoin passed on or after the appointed day shall grﬁggne;ms.
not include Mauritius. 1889 c. 63.

(2) On and after the appointed day—
(a) the expression “colony ” in the Army Act 1955, the 1955c. 18.
Air Force Act 1955 and the Naval Discipline Act 1955 c. 19.
1957 shall not include Mauritius, and 1957 c. 53.
(b) in the definitions of “ Commonwealth force ” in section :
225(1) and 223(1) respectively of the said Acts of 1955,
and in the definition of *“ Commonwealth country ” in
~ section 135(1) of the said Act of 1957, at the end there
shall be added the words “ or Mauritius ”;

and no Order in Council made on or after the appointed day
under section 1 of the Armed Forces Act 1966 which continues 1966 c. 45.

either of the said Acts of 1955 in force for a further period shall
extend to Mauritius as part of its law.

(3) On and after the appointed day the provisions specified
in Schedule 2 to this Act shall have effect subject to the amend-
ments specified respectively in that Schedule.

(4) Subsection (3) of this section, and Schedule 2 to this Act,
shall not extend to Mauritius as part of its law.

5.—(1) In this Act, and in any amendment made by this Act Interpretation.
in any other enactment, “Mauritius” means the territories
which immediately before the appointed day constitute the
Colony of Mauritius.
(2) References in this Act to any enactment are references
to that enactment as amended or extended by or under any
other enactment.

6. This Act may be cited as the Mauritius Independence Act Short title.
1968. :
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SCHEDULES

SCHEDULE 1
LEGISLATIVE PowERs oF MAURITIUS

1. The Colonial Laws Validity Act 1865 shall not apply to any
law made on or after the appointed day by the legislature of
Mauritius.

2. No law and no provision of any law made on or after the
appointed day by that legislature shall be void or inoperative on
the ground that it is repugnant to the law of England, or to the
provisions of any Act of the Parliament of the United Kingdom,
including this Act, or to any order, rule or regulation made under
any such Act, and accordingly the powers of that legislature shall
include the power to repeal or amend any such Act, order, rule
or regulation in so far as it is part of the law of Mauritius.

3. The legislature of Mauritius shall have full power to make
laws having extra-territorial operation.

4. Without prejudice to the generality of the preceding provisions
of this Schedule—

- (a) sections 735 and 736 of the Merchant Shipping Act 1894
shall be construed as if references therein to the legislature
of a British possession did not include references to the
legislature of Mauritius ; and

(b) section 4 of the Colonial Courts of Admiralty Act 1890
(which requires certain laws to be reserved for the significa-
tion of Her Majesty’s pleasure or to contain a suspending
clause) and so much of section 7 of that Act as requires
the approval of Her Majesty in Council to any rules of
court for regulating the practice and procedure of a Colonial
Court of Admiralty shall cease to have effect in Mauritius.

SCHEDULE 2

AMENDMENTS NOT AFFECTING THE LAW oF MAURITIUS
" Diplomatic immunities
1. In section 461 of the Income Tax Act 1952 (which relates to

t

exemption from income tax in the case of certain Commonwealth

representatives and their staffs)—

(@) in subsection (2), before the words * for any state > there
shall be inserted the words “ or Mauritius > ;

(b) in subsection (3), before the words “ and ¢ Agent-General *”
- there shall be inserted the words “ or Mauritius .

2. In section 1(6) of the Diplomatic Immunities (Commonwealth
Countries and Republic of Ireland) Act 1952, before the word
“and ” in the last place where it occurs there shall be inserted the
word “ Mauritius .
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3. In section 1(5) of the Diplomatic Immunities (Conferences with ScH. 2
- Commonwealth Countries and Republic of Ireland) Act 1961, 1961 ¢, 11.
‘before the word “ and ” in the last place where it occurs there shall

be inserted the word “ Mauritius ”.

Financial
4. In section 2(4) of the Import Duties Act 1958, before the words 1958 c. 6.
“ together with ” there shall be inserted the word ‘‘ Mauritius .

Visiting forces

5. In the Visiting Forces (British Commonwealth) Act 1933, sec- 1933 c. 6.
tion 4 (attachment and mutual powers of command) shall apply in
relation to forces raised in Mauritius as it applies to forces raised
in Dominions within the meaning of the Statute of Westminster 1931 c. 4

~

1931. | (22 & 23
o Geo. 5.).
6. In the Visiting Forces Act 1952— 1952 ¢. 67.

(@) in paragraph (@) of section 1(1) (countries to which that
Act applies) at the end there shall be added the words
“ Mauritius or ” ;

(b) in section 10(1)}a), the expression ‘‘colony” shall not
include Mauritius ;

and, until express provision with respect to Mauritius is made by
an Order in Council under section 8 of that Act (application to
visiting forces of law relating to home forces), any such Order for
the time being in force shall be deemed to apply to visiting forces
of Mauritius. - '

Ships and aircraft

7. In section 427(2) of the Merchant Shipping Act 1894}, as set 1804 . 60.
out in section 2 of the Merchant Shipping (Safety Convention) Act 1949 c. 43
1949, before the words “ or in any ” there shall be inserted the words T

“ or Mauritius ”.

8. In section 6(2) of the Merchant Shipping Act 1948, at the j945 c. 44,
end of the proviso there shall be added the words “ or Mauritius ”.

9. The Ships and Aircraft (Transfer Restriction) Act 1939 shall 1939 ¢. 70,
not apply to any ship by reason only of its being registered in, or
licensed under the law of, Mauritius ; and the penal provisions of
that Act shall not apply to persons in Mauritius (but without
prejudice to the operation with respect to any ship to which that
Act does apply of the provisions thereof relating to the forfeiture

of ships). ‘
10. In the Whaling Industry (Regulation) Act 1934, the expression 1934 ¢, 49,

““ British ship to which this Act applies ” shall not include a British

ship registered in Mauritius.

11. In section 27)(b) of the Civil Aviation (Licensing) Act 1960 c. 3.
1960, the expression “colony ” shall not include Mauritius. .
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ScH. 2 ' , Commonwealth Institute

1925 ch. xvii, = . 12. In section 8(2) of the Imperial Institute Act 1925, as amended
1958 c. 16, by the Commonwealth Institute Act 1958 (power to vary the pro-
visions of the said Act of 1925 if an agreement for the purpose is

made with the governments of certain territories which for the

time being are contributing towards the expenses of the Common-

\ wealth Institute) at the end there shall be added the words “and

Mauritius ”.
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THE MAURITIUS INDEPENDENCE ORDER, 1968

GN No. 54 of 1968

His Excellency the Governor directs the publication, for general
information, of the Mauritius Independence Order, 1968.

Le Reduit, Tom VICKERS,
6th March, 1968. Deputy Governor.

THE MAURITIUS INDEPENDENCE ORDER 1968
AT THE COURT AT BUCKINGHAM PALACE

The 4th day of March 1968
Present,
THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL

Her Majesty, by wvirtue and in exercise of the powers enabling Her in
that behalf, is pleased, by and with the advice of Her Privy Council,
to order, and it is hereby ordered, as follows -

(1) This Order may be cited as the Mauritius Independence Order 1968.

(2) This Order shall be published in the Gazette and shall come into
force on the day on which it is so published:

Provided that section 4(2) of this Order shall come into force
forthwith. -

2.-(1) In this Order-

“the Constitution" means the Constitution of Mauritius set out
in the schedule to this Order;

"the appointed day" means 12th March 1968;

"the existing Assembly" means the Legislative Assembly
established by the existing Orders;

"the existing laws" means any Acts of the Parliament of the
United Kingdom, Orders of Her Majesty. in Council, Ordinances,
rules, regulations, orders or other instruments having effect as
part of the law of Mauritius immediately before the appointed day
but does not include any Order

revoked by- this Order;

"the existing Orders” means the Orders revoked by section 3(i) of
this Order.

(2) The provisions of sections 111, 112, 120 and 121 of the
Constitution shall apply for the purposes of interpreting sections 1 to
17 of this Order and otherwise in relation thereto as they apply for
the purpose of interpreting and in relation to the Constitution.
Revocations.



3.-(1) With effect from the appointed day, the Mauritius Constitution
Order 1966 (a), the Mauritius Constitution (Amendment) Order 1967 (b) and
the Mauritius Constitution (Amendment No. 2) Order 1967 (c) and the
Mauritius Constitution (Amendment No. 3) Order 1967 (d) are revoked.

(2) The Emergency Powers Order in Council 1939(e), and any Order in
Council amending that Order, shall cease to have effect as part of the
law of Mauritius on the appointed day:

Provided that if Part 11 of the Emergency Powers Order in Council 1939
is 1in operation in Mauritius immediately before the appointed day a
Proclamation such as is referred to in paragraph (b) of section 19(7)
of the, Constitution shall be deemed to have been made on that day and
to have been approved by the Assembly within seven days of that day
under paragraph (a) of section 19(8) of the Constitution.

4.-(1) Subject to the provisions of this Order, the Constitution shall
come into effect in Mauritius on the appointed day.

(2) The Governor (as defined for the purposes of the existing
Orders) acting after consultation with the Prime Minister (as so
defined) may at any time after the commencement of this subsection
exercise any of the powers conferred upon the Governor-General by
section 5 of this Order or by the Constitution to such extent as may in
his opinion be necessary or expedient to enable the Constitution to
function as from the appointed day.

5.-(1) The revocation of the existing Orders shall be without prejudice
to the continued operation of any existing laws made, or having effect
as i1if they had been made, under any of those Orders; and any such laws
shall have effect on and after the appointee, day as if they had been
made in pursuance of the Constitution and shall be construed with such
modifications, adaptations, qualifications and exceptions as may be
necessary to bring them into conformity with the Mauritius Independence
Act 1968 (f) and this Order.

(2) Where any matter that falls to be prescribed or otherwise
provided for wunder the Constitution by Parliament or by any other
authority or person 1is prescribed or provided for by or under an
existing law (including any amendment to any such law made under this
section) or is otherwise prescribed or provided for immediately before
the appointed day by or under the existing Orders that prescription or
provision shall, as from that day, have effect (with such
modifications, adaptations, qualifications and exceptions as may be
necessary to bring it into conformity with the Mauritius Independence
Act 1968 and this Order) as if it had been made under the Constitution
by Parliament or, as the case may require, by the other authority or
person.

(3) The Governor-General may, by order published in the Gazette, at
any time before 6th September 1968 make such amendments to any existing
law (other than the Mauritius Independence Act 1968 or this Order) as
may appear to him to be necessary or expedient for bringing that law
into conformity with the provisions of this Order or otherwise for
giving effect or enabling effect to be given to those provisions.



(4) An order made under this section may be amended or revoked by
Parliament or, in relation to any existing law affected thereby, by any
other authority having power to amend, repeal or revoke that existing
law.

(5) It is hereby declared, for the avoidance of doubt, that, save as
otherwise provided either expressly or by necessary implication,
nothing in this Order shall be construed as affecting the continued
operation of any existing law.

(6) The provisions of this section shall be without prejudice to any
powers conferred by this Order or any other law upon any person or
authority to make provision for any matter, including the amendment or
repeal of any existing law.

6.-(1) Where any office has been established by or under the existing
Orders or any existing law and the Constitution establishes a similar
or an equivalent office any person who, immediately before the

appointed day, holds or is acting in the former office shall, so far as
is consistent with the provisions of the Constitution, be deemed to
have been appointed on the appointed day to hold or to act in the
latter office in accordance with the provisions of the Constitution and
to have taken any necessary oaths under the Constitution and, in the
case of a person who holds or is acting in the office of a judge of the
Supreme Court, to have complied with the requirements of section 79 of
the Constitution (which relates to oaths):

Provided that any person who under the existing Orders or any existing
law would have been required to vacate his office at the expiration of
any period or on the attainment of any age shall wvacate his office
under the Constitution at the expiration of that period or upon the
attainment of that age.

(2) Section 113(1) of the Constitution shall have effect-

(a) in relation to the person holding the office of Electoral
Commissioner immediately Dbefore the appointed day as is it
permitted him to be appointed to that office on the appointed
day for a term expiring on .30th November 1969 or such later
date as may be determined by the Judicial and Legal Service
Commission; and

(b) in relation to the person holding the office of Commissioner
of Police immediately Dbefore the appointed day as if it
permitted him to be appointed to that office on the appointed
day for a term expiring on such date (not being, earlier than
31lst March 1969 or later than 3m September 1969) as may be
determined by the Police Service Commission; and those
persons shall be deemed to have been appointed as aforesaid
and, in relation to them, the reference in section 113 (1) to
the specified term shall be construed accordingly.

(3) The provisions of this section shall be without prejudice to any
powers conferred by or under the Constitution wupon any person or
authority to make provision for the abolition of offices and for the
removal from office of persons holding or acting in any office.



7.-(1) Until such time as it 1is otherwise provided under section 39 of
the Constitution, the respective boundaries of the twenty
constituencies in the Island of Mauritius shall be the same as those
prescribed by the Mauritius (Electoral Provisions) Regulation, 1966 (a)
for the twenty electoral districts established by those Regulations in
pursuance of the Mauritius (Electoral Provisions) Order 1966 (b).

(2) If any election of a member of the Assembly is held in any
constituency before 1st February 1969, and it 1is prescribed that any
register of electors published before 1st February 1967 is to be used,
then no person shall be entitled to vote in that constituency-

(a) in the case of a constituency in the Island of Mauritius,
unless, in pursuance of the Mauritius (Electoral Pro-
visions) Order 1966, he has been registered as an elector in
the electoral district corresponding to that constituency;

(b) in the <case of Rodrigues, unless, in Pursuance Of the
Mauritius (Electoral Provisions) Order 11965(a)y he has been
registered as an elector in Rodrigues as 1f Rodrigues had
been established as an electoral district for the purposes of
that Order.

8. (1) The persons who immediately Dbefore the appointed day were
members of the existing Assembly shall as from the appointed day be
members of the Assembly established by the Constitution as if elected
as such in pursuance of section 31(2) of the Constitution and shall
hold their seats in that Assembly in accordance with the provisions of
the Constitution:

Provided that persons who immediately before the appointed day
represented constituencies in the existing Assembly shall so hold their
seats as 1f respectively elected to represent the corresponding
constituencies under the Constitution.

(2) Any person who is a member of the Assembly established by the
Constitution by virtue of the preceding provisions of this section and
who, since he was last elected as a member of the existing Assembly
before the appointed day, has taken the oath of allegiance in pursuance
of section 49 of the Constitution established by the existing Orders
shall be deemed to have complied with the requirements of section 55 of
the Constitution (which relates to the oath of allegiance).

(3) The persons who immediately before the appointed day were
unreturned candidates at the general election of members of the
existing Assembly shall, until the dissolution of the Assembly next
following the appointed day, be regarded as unreturned candidates for
the purposes of paragraph 5 (7) of Schedule I to the Constitution; and
for those purposes anything done in accordance with the provisions of
Schedule I to the constitution established by the existing Orders shall
be deemed to have been done 1in accordance with the corresponding
provisions of Schedule 1 to the Constitution.

(4) For the purpose of section 57(2) of this Constitution, the Assembly
shall be deemed to have had its first sitting after a general election
on 22nd August 1967 (being the date on which the existing Assembly
first sat after a general election).



9. The rules and orders of the existing Assembly, as those rules and
orders were 1in force immediately before the appointed day, shall,
except as may be otherwise provided wunder section 48 of the
Constitution, have effect after the appointed day as 1f they had been
made under that section but shall be construed with such modifications,
adaptations, qualifications and exceptions as may be necessary to bring
them into conformity with this Order.

10. If by virtue of section 10(i) of the Mauritius (Constitution) Order
1966 the person referred to in section 9(i) of the Mauritius
(Constitution) Order 1964 (a) is immediately before the appointed day
holding the office of Speaker of the existing Assembly, then, with
effect from the appointed day-

(a) that person shall be deemed to be a member of the Assembly
and to have Dbeen elected Speaker of the Assembly under
section 32 of the Constitution; and

(b) the provisions of the Constitution (other than paragraphs
(a), (b) and (e) of section 32(3)) shall apply to him
accordingly,

until such time as he vacates the office of Speaker under paragraph (c)
or (d) of section 32(,I) of the Constitution or under section 32 (b) of
the Constitution or becomes a candidate for election as a member of the
Assembly.

11. All proceedings commenced or pending before the Supreme Court, the
Court of Civil Appeal or the Court of Criminal Appeal of Mauritius
immediately before the appointed day may be carried on before the
Supreme Court, the Court of Civil Appeal or the Court of Criminal
Appeal, as the case may be, established by the Constitution.

12.-(1) Unless it is otherwise prescribed by Parliament, the Court of
Appeal in Court of Appeal may exercise on and after the appointed day
such jurisdiction and powers 1in relation to appeals from the Supreme
Court of Seychelles as may be conferred upon it by or in the pursuance
of the Seychelles Civil Appeals Order 1967 (b) or of any other law in
that behalf for the time being in force in Seychelles.

(2) The provisions of section 81 of the Constitution shall not apply
in relation to decisions -of the Court of Appeal given in the exercise
of any jurisdiction and powers conferred upon it in relation to appeals
from the Supreme Court of Seychelles, and appeals shall lie to Her
Majesty 1in Council from such decisions in accordance with the
Seychelles (Appeals to Privy Council) Order 1967 (a) or any other law
in that behalf for the time being in force in Seychelles.

(3) The Seychelles Civil Appeals Order 1967 and the Seychelles
(Appeals to Privy Council) Order 1967 shall cease to form part of the
law of Mauritius with effect from the appointed day.

13.-(1) Until such time as a salary and allowances are prescribed by
Parliament, there shall be paid to the holder of any office to which
section 108 of the Constitution applies a salary and allowances
calculated at the same rate as the salary and allowances paid



immediately before the appointed day to the holder of the office
corresponding thereto.

(2) If the person holding the office of Governor immediately before
the appointed day becomes Governor-General his terms and conditions of
service, other than salary and allowances, as Governor-General shall,
until such time as other provisions are made in that behalf, be the
same as those attaching to the office of Governor immediately before
the appointed day.

14. Any power that, immediately before the appointed day, is vested in
a Commission established by any of the existing Orders and that, under
that Order, is then delegated to some other person or authority shall
be deemed to have been delegated to that person or authority on the
appointed day in accordance with the provisions of the Constitution;
and any proceedings commenced or pending before any such Commission
immediately before the appointed day may be carried on before the
appropriate Commission established by the Constitution.

15.-(1) If the Prime Minister so requests, the authorities having power
to make appointments in any branch of the public service shall consider
whether there are more local candidates suitably qualified for
appointment to, or promotion in that branch than there are vacancies in
that branch that could appropriately be filled by such local
candidates; and those authorities, if satisfied that such is the case,
shall, if so requested by the Prime Minister, select officer's in that
branch to whom this section applies and whose retirement would in the
opinion of those authorities cause vacancies that could appropriately
be filled by such suitably qualifiéd local candidates as are available
and fit for appointment and inform the Prime Minister of the number of
officers so selected; and if the Prime Minister specifies a number of
officers to be called upon to retire (not exceeding the number of
officers so selected), those authorities shall nominate that number of
officers from among the officers so selected and by notice in writing
require them to retire from the public service; and any officer who is
so required to retire shall retire accordingly.

(2) A notice given under the preceding subsection requiring an
officer to retire from the public service shall be not less than six
months from the date he receives the notice, at the expiration of which
he shall proceed on leave of absence pending retirement:

Provided that, with the agreement of the officer or if the Officer is
on leave when it is given, a notice may specify a shorter period.

(3) This section applies to any officer who is the holder of a
pensionable office in the public service and is @a, designated Officer
for the purposes of the Overseas Service (Mauritius) Agreement 1961.

16.-(1) The provisions of this section shall have effect for the
purpose of enabling an officer to whom this section applies or his
personal representatives to appeal against any of the following
decisions, that is to say:-

(a) a decision of the appropriate Commission to give such
concurrence as 1is required by subsection (1) or (2) of
section 95 of the Constitution in relation to the refusal,



withholding, reduction 1in amount or suspending of any
pensions benefits in respect of such an officer’s service as
a public officer;

(b) a decision of any authority to remove such an officer from
office 1f the consequence of the removal 1s that any
pensions benefits cannot Dbe granted in respect of the
officer's service as a public officer; or

(c) a decision of any authority to take some other disciplinary
action in relation to such an officer if the consequence of
the action is, or in the opinion of the authority might be,
to reduce the amount of any pensions benefits that may be
granted 1in respect of the officer's service as a public
officer,

(2) Where any such decision as 1s referred to 1in the preceding
subsection is taken by any authority, the authority shall cause to be
delivered to the officer concerned, or to his personal representatives,
a written notice of that decision stating the time, not being less than
twenty-eight days from the date on which the notice 1is delivered,
within which he, or his personal representatives, may apply to the
authority for the case to be referred to an Appeals Board.

(3) If application is duly made within the time stated in the notice,
the authority shall notify the Prime Minister in writing of that
application and the Prime Minister shall thereupon appoint an Appeals
Board consisting of-

(a) one member selected by the Prime Minister;

(b) one member selected by an association representative of
public officers or a professional body, nominated in
either case by the applicant; and

(c) one member selected by the two other members jointly (or,
in default of agreement between those members, by the
judicial and Legal Service Commission) who shall be the
chairman of the Board.

(4) The Appeals Board shall enquire into the facts of the case, and
for that purpose-

(a) shall, if the applicant so requests in writing, hear the
applicant either in person or by a legal representative of
his choice, according to the terms of the request, and shall
consider any representations that he wishes to make in
writing;

(b) may hear any other person who, in the opinion of the Board,
is able to give the Board information on the case, and

(c) shall have access to, and shall consider, all documents that
were available to the authority concerned and shall also
consider any further document relating to the case that may
be produced by or on behalf of the applicant or the
authority.

(6) When the Appeals Board has completed its consideration of the
case, then-

(a) if the decision that is the subject of the reference to the
Board is such a decision as is mentioned in paragraph (a) of



subsection (1) of this section, the Board shall advise the
appropriate Commission whether  the decision should Dbe
affirmed, reversed or modified and the Commission shall act
in accordance with that advice; and

(b) 1if the decision that is the subject of the reference to the
Board is such a decision as is referred to in paragraph (b)
or paragraph (c) of subsection (1) of this section, the Board
shall not have power to advise the authority concerned to
affirm, reverse or modify the decision but-

(1) where the officer has been removed from office the
Board may direct that there shall be granted all or any
part of the pensions Dbenefits that, under any law,
might have been granted in respect of his service as a
public officer 1if he had retired voluntarily at the
date of his removal and may direct that any law with
respect to pensions benefits shall in any other respect
that the Board may specify have effect as if he tad so
retired; and

(ii) where some other disciplinary action has been taken in
relation to the officer the Board may direct that, on
the grant of any pensions benefits under any law in
respect of the officer's service as a public officer,
those benefits shall Dbe increased by such amount or
shall be calculated in such manner as the Board may
specify 1in order to offset all or any part of the
reduction in the amount of those benefits that, in the
opinion of the Board, would or might otherwise be a
consequence of the disciplinary action,

and any direction given by the Board under this paragraph
shall be complied with notwithstanding the provisions of any
other law.

(6) In this section-

“pensions benefits" has the meaning assigned to that expression
in section 94 of the Constitution; and

“legal representative" means a person lawfully in or entitled to
be in Mauritius and entitled to practise in Mauritius as a
barrister or as an attorney-at-law;

(7) This section applies to an officer who is the holder of a
pensionable office in the public service and-

(a) who is a member of Her Majesty's Overseas Civil Service or of
Her Majesty's Overseas judiciary;

(b) who has been designated for the purposes of the Overseas
Service (Mauritius) Agreement 1961; or

(c) who was selected for appointment to any office in the public
service or whose appointment to any such office was approved
by a Secretary of State,



17.-(1) Parliament may alter any of the provisions of this Order in the
same manner as it may alter any of the provisions of this Constitution
not specified in section 47(2) of the Constitution:

Provided that section 6 and section 8(4) and this section may be
altered by Parliament only in the same manner as the provisions so
specified.

(2) Section 47(4) of the Constitution shall apply for the purpose
of construing references in this section to any provision of this Order
and to the alteration of any such provision as it applies for the
purpose of construing references in section 47 of the Constitution to
any provision of the Constitution and to the alteration of any such
provision.

W. G. AGNEW.
SCHEDULE TO THE ORDER
THE CONSTITUTION OF MAURITIUS

ARRANGEMENT OF SECTIONS
CHAPTER I

THE STATE AND THE CONSTITUTION

Section
1. The State.
2. Constitution is supreme law.

CHAPTER II
PROTECTION OF FUNDAMENTAL RIGHTS AND FREEDOMS OF THE INDIVIDUAL

Fundamental rights and freedoms of the individual.

Protection of right to life.

Protection of right to personal liberty.

Protection from slavery and forced labour.

Protection from inhuman treatment.

Protection from deprivation of property.

9. Protection for privacy of home and other property.

10. Provisions to secure protection of law.

11. Protection of freedom of conscience.

12. Protection of freedom of expression.

13. Protection of freedom of assembly and association,

14. Protection of freedom to establish schools.

15. Protection of freedom of movement.

16. Protection from discrimination on the grounds of, race, etc.

17. Enforcement of protective provisions.

18. Derogation from fundamental rights and freedom under emergency
powers.

19. Interpretation and savings.

O J o U > W

CHAPTER III
CITIZENSHIP



20.
21.
22.
23.
24.
25.
26.
27.

28.
29.
30.

31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

42.
43.
44,
45.
46.
47.
48.
49.
50.
51.

52.
53.
54.
55.
56.
57.

59.
60.
61.

Persons who become citizens on 12th March 1968.
Persons entitled to be registered, etc., as citizens.
Persons born in Mauritius after 11th March 1968.
Persons born outside Mauritius after 1lth March 1968.
Marriage to a citizen of Mauritius.

Commonwealth citizens.

Powers of Parliament.

Interpretation.

CHAPTER IV
THE GOVEERNOR-GENERAL

Establishment of office of Governor-General.
Acting Governor-General.
Oaths to be taken by Governor-General.

CHAPTER V
PAPLTAMENT
PART I
The Legislative Assembly

Parliament of Mauritius.

Speaker and Deputy Speaker.

Qualifications for membership.

Disqualification for membership.

Tenure of office of members.

Vacation of seat on sentence.

Determination of questions as to membership.
Electoral Commissions.

Constituencies.

Electoral Commissioner.

Functions of Electoral Supervisory Commission and Electoral
Commissioner.

Qualifications of electors.

Disqualification of electors.

Right to vote at elections.

Power to make laws.

Mode of exercise of legislative power.
Alteration of Constitution.

Regulation of procedure in Legislative Assembly.
official language.

Presiding in Legislative Assembly

Legislative Assembly may transact business notwithstanding
vacancies.

Quorum.

Voting.

Bills, motions and petitions.

oath of allegiance.

Sessions on and dissolution Of Parliament.

Prorogation
CHAPTER VI
THE EXECUTIVE
Executive authority of Mauritius.
Ministers.

Tenure of Ministers.
The Cabinet.



62. Assignment of responsibilities to Ministers.

63. Performance of functions of Prime Minister during absence or
illness.

64. Exercise of Governor-General's functions.

65. Governor-General to be kept informed.

66. Parliamentary Secretaries.

67. Oaths to be taken by Ministers, etc.

68. Direction, etc., of government departments.

69. Attorney-General.
70. Secretary to the Cabinet.

71. Commissioner of Police.

72. Director of Public Prosecutions.
73. Leader of Opposition.

74. Constitution of offices.

75. Prerogative of mercy.

CHAPTER VII
THE JUDICATURE

76. Supreme Court.

77. Appointment of judges of Supreme Court.

78. Tenure of office of judges of supreme Court.
79. Oaths to be taken by judges.

80. Courts of Appeal.

81l. Appeals to Her Majesty in Council.

82. Supreme Court and subordinate courts.

83. Original jurisdiction Of Supreme Court in constitutional
questions.

84. Reference of constitutional questions to Supreme Court.

CHAPTER VIII
SERVICE COMMISSIONS AND THE PUBLIC SERVICE

85. Judicial and Legal Service Commission.
86. Appointment, etc., of judicial and legal officers

87. Appointment of principal representatives of Mauritius abroad.
88. Public Service Commission.

89. Appointment, etc., of public officers.

90. Police Service Commission.

91. Appointment, etc., of Commissioner of Police and other members of
Police Force.

92. Tenure of office of members of Commissions and the Ombudsman.
93. Removal of certain officers.

94. Pension laws and protection of pension rights.

95. Power of Commissions in relation to pensions, etc.

CHAPTER IX
THE OMBUDSMAN

96. Office of Ombudsman.

97. Investigations by Ombudsman.

98. Procedure in respect of investigations.
99. Disclosure of information, etc.

100. Proceedings after investigation.

101. Discharge of functions of Ombudsman
102. Supplementary and ancillary provision.

CHAPTER X



FINANCE

103. Consolidated Fund.
104. Withdrawals from Consolidated Fund or other public funds.
105. Authorisation of expenditure.
106. Authorisation of expenditure in advance of appropriation.
107. Contingencies Fund.
108. Remuneration of certain officers.
109. Public debt.
110. Director of Audit.
CHAPTER XI

MISCELLANEOUS
111. Interpretation.
112. References to public office, etc.
113. Appointments to certain offices for terms of years.
114. Acting appointments.
115. Reappointment and concurrent appointments.
116. Removal from office
117. Resignations.
118. Performance of functions of Commissions and tribunals.
119. Having for jurisdiction of courts.
120. Power to amend and revoke instruments, etc.
121. Consultation.
122. Parliamentary control over certain subordinate legislation.

SCHEDULE 1 TO THE CONSTITUTION
ELECTION OF MEMBERS OF LEGISLATIVFE ASSEMBLY

SCHEDULE 2 TO THE CONSTITUTION
OFFICES WITHIN JURISDICTION OF JUDICIAL AND LEGAL SERVICE COMMISSION

SCHEDULE 3 TO THE CONSTITUTION OATHS
CHAPTER I
THE STATE AND THE CONSTITUTION

1. Mauritius shall be a sovereign democratic State.

2. This Constitution is the supreme law of Mauritius and if any other
law 1is inconsistent with this Constitution, that other law shall, to
the extent of the inconsistency, be void.

CHAPTER II

PROTECTION OF FUNDAMENTAL RIGHTS AND FREEDOMS
OF THE INDIVIDUAL

3. It 1is hereby recognised and declared that in Mauritius there have
existed and shall continue to exist without discrimination by reason of
race, place of origin, political opinions, colour, creed or sex, but
subject to respect for the rights and freedoms of others and for the
public interest, each and all of the following human rights and
fundamental freedoms, namely-

(a) the right of the individual to 1life, 1liberty, security of
the person and the protection of the law;



(b) freedom of conscience, of expression, of assembly and
association and freedom to establish schools; and

(c) the right of the individual to protection for the privacy of
his home and other property and from deprivation of property
without compensation,

and the provisions of this Chapter shall have effect for the purpose of
affording protection to the said rights and freedoms subject to such
limitations of that protection as are contained in those provisions,
being limitations designed to ensure that the enjoyment of the said
rights and freedoms by any individual does not prejudice the rights and
freedoms of others or the public interest.

4.-(1) No person shall be deprived of his life intentionally save in
execution of the sentence of a court in respect of a criminal offence
of which he has been convicted.

(2) A person shall not be regarded as having been deprived of his
life in contravention of this section if he dies as the result of the
use, to such extent and in such circumstances as are permitted by law,
of such force as is reasonably justifiable-

(a) for the defence of any person from violence or for the
defence of property;

(b) in order to effect a lawful arrest or to prevent the escape
of a person lawfully detained;

(c) for the purpose of suppressing a riot, insurrection or
mutiny; or

(d) in order to prevent the commission by that person of a
criminal offence,

or if he dies as the result of a lawful act of war.

5.-(1) No person shall be deprived of his personal liberty save as may
be authorised by law in any of the following cases, that is to say-

(a) In consequence of his unfitness to plead to a criminal charge
or in execution of the sentence or order of a court, whether
in Mauritius or elsewhere, in respect of a criminal offence
of which he has been convicted;

(b) in execution of the order of a court punishing him for
contempt of that court or of another court;

(c) in execution of the order of a court made to secure the
fulfilment of any obligation imposed on him by law;

(d) for the purpose of bringing him before a court in execution
of the order of a court;

(e) upon reasonable suspicion of his having committed, or being
about to commit, a criminal offence;

(f) in the case of a person who has not attained the age of
eighteen years, for the purpose of his education or welfare;



(g) for the purpose of preventing the spread of an infectious or
contagious disease;

(h) in the case of a person who is, or is reasonably suspected to
be, of unsound mind or addicted to drugs or alcohol, for the
purpose of his care or treatment or the protection of the
community;

(i) for the purpose of preventing the unlawful entry of that
person into Mauritius, or for the purpose of effecting the
expulsion, extradition or other lawful removal of that person
from Mauritius or the taking of proceedings relating thereto;

(j) upon reasonable suspicion of his being 1likely to commit
breaches of the peace; or

(k) in execution of the order of the Commissioner of Police, upon
reasonable suspicion of his having engaged in, or being about
to engage in, activities likely to cause a serious threat to
public safety or public order.

(2) Any person who is arrested or detained shall be informed soon as
reasonably practicable, in a language that he understands, of the
reasons for his arrest or detention,

(3) Any person who is arrested or detained-

(a) for the purpose of bringing him before a court in execution
of the order of a court;

(b) upon reasonable suspicion of his having committed, or being
about to commit a criminal offence; or

(c) upon reasonable suspicion of his being 1likely to commit
breaches of the peace,

and who 1s not released, shall be afforded reasonable facilities to
consult a legal representative of his own choice and shall be brought
without undue delay before a court; and if any person arrested or
detained as mentioned in paragraph (b) of this sub-section is not tried
within a reasonable time, then, without prejudice to any further
proceedings that may be brought against him, he shall be released
either wunconditionally or wupon reasonable conditions, including in
particular such conditions as are reasonably necessary to ensure that
he appears at a later date for trial or for proceedings preliminary to
trial; and if any person arrested or detained as mentioned in paragraph
(e) of this subsection is not brought before a court within a
reasonable time in order that the court may decide whether to order him
to give security for his good behaviour then, without prejudice to any
further proceedings that may be Dbrought against him he shall be
released unconditionally.

(4) When a person 1is detained in pursuance of any such provision of
law as 1s referred to in paragraph (k) of subsection (1) of this
section, the following provisions shall apply, that is to say

(a) he shall, as soon as 1is reasonably practicable and in any
case not more than seven days after the commencement of his
detention. be furnished with a statement in writing in a



language that, he understand, specifying in detail the
grounds upon which he is detained;

(b) not more than seven days after the commencement of his
detention, a notification shall be published in the Gazette
stating that he has been detained and giving particulars of
the provision of law under which his detention is authorised;

(c) not more than fourteen days after the commencement of his
detention and thereafter during his detention at intervals of
not more than thirty days, his case shall be reviewed by an
independent and impartial tribunal and consisting of a
chairman and two other members appointed by the judicial and
Legal Service Commission, the chairman being appointed from
among persons who are entitled to practise as a barrister or
as an attorney-at-law in Mauritius;

(d) he shall be afforded reasonable facilities to consult a legal
representative of his own choice who shall be permitted to
make representations to the tribunal appointed for the review
of his case;

(e) at the hearing of his case by the tribunal he shall be
permitted to appear in person or by a legal representative of
his own choice and, unless the tribunal otherwise directs,
the hearing shall be held in public;

(f) at the conclusion of any review by a tribunal in pursuance of
this subsection in any case, the tribunal shall announce its
decision in public, stating whether or not there is, 1in its
opinion, sufficient cause for the detention, and if, in its
opinion, there is not sufficient cause, the detained person
shall forthwith be released and if during the period of six
months from his release he is again detained as aforesaid the
tribunal established as aforesaid for the review of his case
shall not decide that, in its opinion, there 1is sufficient
cause for the further detention unless it is satisfied that
new and reasonable grounds for the detention exist.

(5) Any person who is unlawfully arrested or detained by any other
person shall Dbe entitled to compensation therefor from that other
person.

(6) In the exercise of any functions conferred upon him for the
purposes of subsection (1)1(k) of this section, the Commissioner of
Police shall not be subject to the direction or control of any other
person or authority.

6.-(1) No person shall be held in slavery or servitude.
(2) No person shall be required to perform forced labour.

(3) For the purposes of this section, the expression "forced
labour" does not include-

(a) any labour required in consequence of the sentence or order
of a court;

(b) labour required of any person while he is lawfully detained
that, though not required in consequence of the sentence or
order of a court, is reasonably necessary in the interests of



hygiene or for the maintenance of the place at which he 1is
detained;

(c) any labour required of a member of a disciplined force in
pursuance of his duties as such or, in the case of a person
who has conscientious objections to service as a member of a
naval, military or air force, any labour that that person is
required by law to perform in place of such service; or

(d) any labour required during a period of public emergency or in
the event of any other emergency or calamity that threatens
the life or well-being of the community, to the extent that
the requiring of such labour is reasonably justifiable, in
the circumstances of any situation arising or existing during
that period or as a result of that other emergency or
calamity, for the purpose of dealing with that situation.

7.-(1) No person shall be subjected to torture or to inhuman from
or degrading punishment or other such treatment.

(2) Nothing contained in or done under the authority of any law
shall be held to Dbe inconsistent with or in contravention of this
section to the extent that the law in question authorises the
infliction of any description of punishment that was lawful in
Mauritius on 1llth March 1964 being the day before the day on which
section 5 of the Constitution set out in Schedule 2 to the Mauritius
(Constitution) Order 1964 came into force.

8.-(1) No property of any description shall be compulsorily taken
possession of, and no interest in or «right over property of any
description shall be compulsorily acquired, except where the following
conditions are satisfied, that is to say-

(a) the taking of possession or acquisition 1s necessary or
expedient in the interests of defence, public safety, public
order, public morality, public health, town and country
planning or the development or utilisation of any property in
such a manner as to promote the public benefit;

(b) there 1is reasonable justification for the causing of any
hardship that may result to any person having an interest in
or right over the property; and

(c) provision is made by a law applicable to that taking of
possession or acquisition-

(i) for the prompt payment of adequate compensation; and

(ii) securing to any person having an interest in or right
over the property a right of access to the Supreme
Court, whether direct or on appeal from any other
authority, for the determination of his interest or
right, the legality of the taking of possession or
acquisition of the property, interest or right, and the
amount of any compensation to which he is entitled, and
for the purpose of obtaining prompt payment of that
compensation.



(2) No person who 1is entitled to compensation under this section
shall be prevented from remitting, within a reasonable time after he
has received any amount of that compensation, the whole of that amount
(free from any deduction, charge or tax made or levied in respect of
its remission) to any country of his choice outside Mauritius.

(3) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of the last
preceding subsection to the extent that the law in question authorises-

(a) the attachment, Dby order of a court, of any amount of
compensation to which a person 1is entitled in satisfaction
of the judgment of a court or pending the determination of
civil proceedings to which he is a party;

(b) the imposition of reasonable restrictions on the manner in
which any amount of compensation is to be remitted; or
(c) the imposition of any deduction, charge or tax that is made

or levied generally in respect of the remission of moneys
from Mauritius and that 1is not discriminatory within the
meaning of section 16(3) of this Constitution.

(4) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of subsection (1)
of this section-

(a) to the extent that the law in question makes provision for
the taking of possession or acquisition of property-

(1) in satisfaction of any tax, rate or due;

(ii) by way of penalty for breach of the law or forfeiture
in consequence of a breach of the law.

(iii) as an incident of a lease, tenancy, mortgage, charge,
sale, pledge or contract;

(iv) in the execution of judgments or orders of courts;

(v) by reason of its Dbeing in a dangerous state or
injurious to the health of human beings, animals, trees
or plants;

(vi) in consequence of any law with —respect to the
limitations of actions or acquisitive prescription;

(vii) for so long only as may be necessary for the purposes
of any examination, investigation, trial or inquiry or,
in the case of land, the carrying out thereon-

(A) of work of soil conservation or the conservation of
other natural resources; or

(B) of agricultural development or improvement that the
owner or occupier of the land has been required,
and has, without reasonable and lawful excuse,
refused or failed to carry out,

except so far as that provision or, as the case may be, the
thing done under the authority thereof is shown not to be
reasonably justifiable in a democratic society; or

(b)to the extent that the law in question makes provision for the
taking of possession or acquisition of-



(1) enemy property;

(ii) property of a person who has died or is unable, by
reason of legal incapacity, to administer it himself,
for the purpose of its administration for the benefit
of the persons entitled to the beneficial interest
therein;

(iii) property of a person adjudged bankrupt or a body
corporate 1in liquidation, for the purpose of its
administration for the benefit of the creditors of
the bankrupt or body, corporate and, subject thereto,
for the Dbenefit of other persons entitled to the
beneficial interest in the property; or

(iv) property subject to a trust, for the purpose of
vesting the property in persons appointed as trustees
under the instrument creating the trust or by a court
or, by order of a court, for the purpose of giving
effect to the trust.

(5) Nothing in this section shall affect the making or operation of
any law so far as 1t provides. for the vesting in the Crown of the
ownership of underground water or unextracted minerals.

(6) Nothing in this section shall affect the making or operation of
any law for the compulsory taking of possession in the public interest
of any property, or the compulsory acquisition in the public interest
of any property, or the compulsory acquisition in the public interest
of any interest in or right over property, where, that property,
interest or right is held by a body corporate established by law for
public purpose-, 1in which no moneys have been invested other than
moneys provided from public funds.

9.-(1) Except with his own consent, no person shall be subjected to the
search of his person or his property or the entry by others on his
premises.

(2) Nothing contained in or done under the authority of any law
shall be held to Dbe inconsistent with or in contravention of this
section to the extent that the law in question makes provision-

(a) in the interests of defence, public safety, public order,
public morality, public health, town and country planning,
the development or utilization of mineral resources, or the
development or utilisation of any other property in such a
manner as to promote the public benefit;

(b) for the purpose of protecting the rights or freedoms of other
persons;

(c) to enable an officer or agent of the Government or a Local
Authority, or a body corporate established by law for a
public purpose, to enter on the premises of any person in
order to value those premises for the purpose of any tax,
rate or due, or in order to carry out work connected with any
property that is lawfully on those premises and that belongs
to the Government, the Local Authority or that Dbody
corporate, as the case ma be; or

(d) to authorise, for the purpose of enforcing the judgment or
order of a court in any civil proceedings, the search of any



person or property by order of a court or the entry upon any
premises by such order,

except so far as that provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a democratic society.

10.-(1) If any person is charged with a criminal offence, then, unless
the charge is withdrawn, the case shall be afforded a fair hearing
within a reasonable time by an independent and impartial court
established by law.

(2) Every person who is charged with a criminal offence—

(a) shall be presumed to be innocent until he 1is proved or has
pleaded guilty;

(b) shall be informed as soon as reasonably practicable, 1in a
language that he understands and in detail, of the nature of
the offence;

(c) shall be given adequate time and facilities for the
preparation of his defence;

(d) shall be permitted to defend himself in person or, at his own
expense, by a legal representative of his own choice or,
where so prescribed, by a legal representative pro- vided at
the public expense;

(e) shall be afforded facilities to examine, in person or by his
legal representative, the witnesses called by the prosecution
before any court, and to obtain the attendance and carry out
the examination of witnesses to testify on his behalf before
that court on the same conditions as those applying to
witnesses called by the prosecution; and

(f) shall be permitted to have without payment the assistance of
an interpreter if he cannot understand the language used at
the trial of the offence,

and, except with his own consent, the trial shall not take place
in his absence unless he so conducts himself as to render the
continuance of the proceedings in his presence impracticable and
the court has ordered him to be removed and the trial to proceed
in his absence.

(3) When a person is tried for any criminal offence, the accused
person or any person authorised by him in that behalf shall, if he so
requires and subject to payment of such reasonable fee as may be
specified by or under any law, be given within a reasonable time after
judgment a copy for the use of the accused person of any record of the
proceedings made by or on behalf of the court.

(4) No person shall be held to be guilty of a criminal one on account
of any act or omission that did not, at the time it took place,
constitute such an offence, and no penalty shall be imposed for any
criminal offence that 1s severer 1in degree or description than the
maximum penalty that might have been imposed for that offence at the
time when it was committed.

(5) No person who shows that he has been tried by a competent court
for a criminal offence and either convicted or acquitted shall again be



tried for that offence or for any other criminal offence of which he
could have been convicted at the trial of that offence, save upon the
order of a superior court in the course of appeal or review proceedings
relating to the conviction or acquittal.

(6) No person shall be tried for a criminal offence if he shows that
he has been granted a pardon, by competent authority, for that offence.

(7) No person who is tried for a criminal offence shall be compelled
to give evidence at the trial.

(8) Any court or other authority required or empowered by law to
determine the existence or extent of any civil right or obligation
shall be established by law and shall be independent and impartial; and
where proceedings for such a determination are instituted by any person
before such a court or other authority the case shall be given a fair
hearing within a reasonable time.

(9) Except with the agreement of all the parties thereto, all
proceedings of every court and proceedings for the determination of the
existence or extent of any civil right or obligation before any other
authority, including the announcement of the decision of the court or
other authority, shall be held in public.

(10) Nothing in the last foregoing subsection shall prevent the court
or other authority from excluding from the proceedings (except the
announcement of the decision of the court or other authority) persons
other than the parties thereto and their legal representatives to such
extent as the court or other authority-

(a) may by law be empowered so to do and may consider necessary
or expedient in circumstances where publicity would prejudice
the interests of justice, or in interlocutory proceedings, or
in the interests of public morality, the welfare of persons
under the age of eighteen vyears or the protection of the
privacy of persons concerned in the proceedings; or

(b) may by law be empowered or required to do so in the interests
of defence, public safety or public order.

(11) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or, in contravention of-

(a) subsection (2) (a) of this section, to the extent that the law
in question imposes upon any person charged with a criminal
offence the burden of proving particular facts;

(b) subsection (2) (e) of this section, to the extent that the
law in question imposes conditions that must be satisfied if
witnesses called to testify on behalf of an accused person
are to be paid their expenses out of public funds;

(c) subsection (5) of this section, to the extent that the law in
question authorises a court to try a member of a disciplined
force for a criminal offence notwithstanding any trial and
conviction or acquittal of that member under the disciplinary
law of that force, so, however, that any court so trying such
a member and convicting him shall in sentencing him to any



punishment take into account any punishment awarded him under
that disciplinary law.

(12) In this section "criminal offence" means a crime, misdemeanour or
contravention punishable under the law of Mauritius.

11. (1) Except with his own consent, no person shall be hindered in the
enjoyment of his freedom of conscience, and for the purposes of this
section the said freedom includes freedom of thought and of religion,
freedom to change his religion or belief, and freedom, either alone or
in community with others and both in public and in private, to manifest
and propagate his religion or belief in worship, teaching, practice and
observance.

(2) Except with his own consent (or, if he is a minor, the consent
of his guardian), no person attending any place of education shall be
required to receive religious instruction or to take part in or attend
any religious ceremony or observance if that instruction, ceremony or
observance relates to a religion that he does not profess.

(3) No religious community or denomination shall be prevented from
making provision for the giving, by persons lawfully in Mauritius, of
religious instruction to persons of that community or denomination in
the course of any education provided by that community or denomination.

(4) No person shall be compelled to take any oath that is contrary to
his religion or belief or to take any oath in a manner that is contrary
to his religion or belief.

(5) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to
the extent that the law in question makes provision-

(a) in the interests of defence, public safety, public order,
public morality or public health; or

(b) for the purpose of protecting the rights and freedoms of
other persons, including the right to observe and practise
any religion or belief without the unsolicited intervention
Of Persons Professing any other religion or belief,

except so far as that provision, or as the case may be, the thing
done under the authority thereof 'is shown not to be reasonably
justifiable in a democratic society.

12.-(1) Except with his own consent, no person shall be hindered in the
enjoyment of his freedom of expression, that is to say, freedom to hold
opinions and to receive and impart ideas and information without
interference, and freedom from interference with his correspondence.

(2) Nothing contained in or done under the authority of any law
shall be held to Dbe inconsistent with or in contravention of this
section to the extent that the law in question makes
provision-

(a) in the interests of defence, public safety, public order,
public morality or public health;



(b) for the purpose of protecting the reputations, rights and
freedoms of other persons or the private lives of persons
concerned in legal proceedings, preventing the disclosure of
information received in confidence, maintaining the authority
and independence of the courts, or regulating the technical
administration or the technical operation of telephony,
telegraphy, posts, wireless broadcasting television, public
exhibitions or public entertainment; or

(c) for the imposition of restrictions wupon public officers,
except so far as that provision or, as the case may be, the
thing done under the authority thereof is shown not to be
reasonably justifiable in a democratic society.

13.-(1) Except with his own consent, no person shall be hindered in the
enjoyment of his freedom of assembly and association, that is to say,
his right to assemble freely and associate with other persons and in
particular to form or belong to trade unions or other associations for
the protection of his interests.

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this
section to the extent that the law in question makes provision-

(a) in the interests of defence, public safety, public order,
public morality or public health;

(b) for the Purpose of protecting the rights or freedoms of Other
persons; oOr

(c) for the dimposition Of restrictions upon public officers,
except so far as that provision or, as the case may be, the
thing done under the authority thereof 1is shown -not to be
reasonably justifiable in a democratic society.

14.-(1) No religious denomination and no religious, social, ethnic or
cultural association or group shall be prevented from establishing and
maintaining schools at its own expense.

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or 1in contravention of the
preceding subsection to the extent that the law in gquestion makes
provision-

(a) in the interests of defence, public safety, public order,
public morality or public health; or

(b) for regulating such schools 1in the interests of persons
receiving instruction therein,

except so far as that provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a democratic society.

(3) No person shall be prevented from sending to any such school a
child of whom that person is parent or guardian by reason only that the
school is not a school established or maintained by the Government.

(4) In the preceding subsection "child" includes a stepchild and a
child adopted in a manner recognised by law; and the word "parent"
shall be construed accordingly.



15.-(1) No person shall be deprived of his freedom of movement, and for
the purposes of this section the said freedom means the right to move
freely throughout Mauritius, the right to reside in any part of
Mauritius the right to enter Mauritius, the right to leave Mauritius
and immunity from expulsion from Mauritius.

(2) Any restriction on a person's freedom of movement that 1is
involved in his lawful detention shall not be held to be inconsistent
with or in contravention of this section.

(3) Nothing contained in or done under the authority of any law
shall be held to Dbe inconsistent with or in contravention of this
section to the extent that the law in question makes provision-

(a) for the imposition of restrictions on the movement or
p residence within Mauritius of any person in the interests
of defence, public safety, public order, public morality or
public health;

(b) for the imposition of restrictions on the right of any person
to leave Mauritius in the interests of defence, public
safety, public order, public morality or public health or of
securing compliance with any international obligation of the
Government particulars of which have been laid before the
Assembly;

(c) for the imposition of restrictions, by order of a court, on
the movement or residence within Mauritius of any person
either in consequence of his having been found guilty of a
criminal offence wunder the law of Mauritius or for the
purpose of ensuring that he appears before a court at a later
date for trial in respect of such a criminal offence or for
proceedings preliminary to trial or for proceedings relating
to his extradition or other lawful removal from Mauritius;

(d) for the dimposition of restrictions on the movement or
residence within Mauritius of any person who is not a citizen
of Mauritius or the exclusion or expulsion from Mauritius of
any such person;

(e) for the imposition of restrictions on the acquisition or use
by any person of land or other property in Mauritius;

(f) for the removal of a person from Mauritius to be tried
outside Mauritius for a criminal offence or to undergo
imprisonment outside Mauritius in execution of the sentence
of a court in respect of a criminal offence of which he has
been convicted; or

(g) for the imposition of restrictions on the right of any person
to leave Mauritius in order to secure the fulfilment of any
obligations imposed upon that person by law,

except so far as the provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a democratic society.

(4) If any person whose freedom of movement has been restricted in
pursuance of any such provision of law as is referred to in paragraph
(a) or (b) of the preceding subsection so requests, the following
provisions shall apply, that is to say-



(a) he shall, as soon as 1is reasonably practicable and in any
case not more than seven days after the making of the
request, be furnished with a statement in writing in a
language that he understands specifying the grounds for the
imposition of the restriction;

(b) not more than fourteen days after the making of the request,
and thereafter during the continuance of the restriction at
intervals of not more than six months, his case shall be
reviewed by an independent and impartial tribunal consisting
of a chairman and two other members appointed by the judicial
and Legal Service Commission, the chairman being appointed
from among persons who are entitled to practise as a
barrister or as an attorney-at-law in Mauritius;

(c) he or a 1legal representative of his own choice shall be
permitted to make representations to the tribunal appointed
for the review of his case;

(d) on any review by a tribunal in pursuance of this subsection
in any case, the tribunal may make recommendations concerning
the necessity or expediency of continuing the restriction in
question to the authority by which it was ordered and that,
authority shall act in accordance with any recommendation for
the removal or relaxation of the restriction:

Provided that a person whose freedom of movement has been
restricted by virtue of a restriction that is applicable to
persons generally or to general classes of persons shall not make
a request under this subsection unless he has first obtained the
consent of the Supreme Court.

16.-(1) Subject to the provisions of subsections (4), (5) and (7) of
this section, no law shall make any provision that is discriminatory
either of itself or in its effect.

(2) Subject to the provisions of subsections (6), (7) and (8) of
this section, no person shall be treated in a discriminatory manner by
any person acting in the performance of any public function conferred
by any law or otherwise 1in the performance of the functions of any
public office or any public authority.

(3) In this section, the expression "discriminatory" means affording
different treatment to different persons attributable wholly or mainly
to their respective descriptions by race, caste, place of origin,
political opinions, colour or creed whereby persons of one such
description are subjected to disabilities or restrictions to which
persons of another such description are not made subject or are
accorded privileges or advantages that are not accorded to persons of
another such description.

(4) Subsection (1) of this section shall not apply to any law so far
as that law makes provision-

(a) for the appropriation of revenues or other funds of
Mauritius;

(b) with respect to persons who are not citizens of Mauritius; or

(c) for the application, in the case of persons of any such
description as is mentioned in subsection (3) of this section
(or of persons connected with such persons), of the law with



respect to adoption, marriage, divorce, burial, devolution of
property on death or other like matters that is the personal
law applicable to persons of that description.

(5) Nothing contained in any law shall be held to be inconsistent with
or 1in contravention of subsection (1) of this section to the extent
that it makes provision with respect to standards or qualifications
(not being standards or qualifications specifically relating to race,
caste, place of origin, political opinions, colour or creed) to be
required of any person who 1is appointed to any office in the public
service, any office in a disciplined force, any office in the service
of a Local Authority or any office in a body corporate established
directly by any law for public purposes.

(6) Subsection (2) of this section shall not apply to anything which
is expressly or by necessary implication authorised to be done by any
such provision of law as is referred to in subsection (4) or (5) of
this section.

(7) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to
the extent that the law in question makes pro- vision whereby persons
of any such description as 1is mentioned in subsection (3) of this
section may be subjected to any restriction on the rights and freedoms
guaranteed by sections 9, 11, 12, 13, 14 and 15 of this Constitution,
being such a restriction as 1is authorised by section 9(2), 11(b),
12(2), 18(2), 14(2) or 15(8) of this Constitution, as the case mav be.

(8) Subsection (2) of this section shall not affect any discretion
relating to the institution, conduct or discontinuance of civil or
criminal proceedings in any court that is vested in any person I)y or
under this Constitution or any other law.

17.-(1) If any person alleges that any of the foregoing provisions of
this Chapter has been, 1is being or is 1likely to be contravened in
relation to him, then, without prejudice to any other action with
respect to the same matter that is lawfully available, that person may
apply to the Supreme Court for redress.

(2) The Supreme Court shall have original jurisdiction to hear and
determine any application made by any person 1in pursuance of the
preceding subsection, and may make such orders, issue such writs and
give such directions as it may consider appropriate for the purpose of
enforcing, or securing the enforcement of, any of the foregoing
provisions of this Chapter to the protection of which the person
concerned 1is entitled:

Provided that the Supreme Court shall not exercise its powers
under this subsection if it is satisfied that adequate means of
redress for the contravention alleged are or have been available
to the person concerned under any other law.

(3) The Supreme Court shall have such powers in addition to those
conferred by this section as may be prescribed for the purpose of
enabling that Court more effectively to exercise the Jjurisdiction
conferred upon it by this section.



(4) The Chief Justice may make rules with respect to the practice and
procedure of the Supreme Court in relation to the Jjurisdiction and
powers conferred upon it by or under this section (including rules with
respect to the time. within which applications to that court may be
made) .

18.-(1) Nothing contained in or done under the authority of a law shall
be held to be inconsistent with or in contravention of section 5 or
section 16 of this Constitution to the extent that the law authorises
the taking during any period of public emergency of measures that are
reasonably Jjustifiable for dealing with the situation that exists in
Mauritius during that period;

Provided that no law, to the extent that it authorises the taking
during a period of public emergency other than a period during
which Mauritius is at war of measures that would be inconsistent
with or 1in contravention of section 5 or section 16 of this
Constitution 1if taken otherwise than during a period of public
emergency, shall have effect wunless there is in force a
Proclamation of the Governor General declaring that, because of
the situation existing at the time, the measures authorised by
the law are required in the interests of peace, order and good
government.

(2) A Proclamation made by the Governor-General for the purposes of
this section-

(a) shall, when the Assembly is sitting or when arrangements have
already been made for it to meet within seven days of the
date of the Proclamation, lapse unless within seven days the
Assembly by resolution approves the Proclamation;

(b) shall, when the Assembly 1is not sitting and no arrangements
have been made for it to meet within seven days, lapse unless
within twenty-one days, it meets and approves tae
Proclamation by resolution;

(c) shall, if approved by resolution, remain in force for such
period, not exceeding six months, as the Assembly may specify
in the resolution;

(d) may be extended 1in operation for further ©periods not
exceeding six months at a time by resolution of the Assembly;

(e) may be revoked at any time by the Governor-General, or by
resolution of the Assembly:

Provided that no resolution for the purposes of paragraphs (a),
(b), (c) or (d) of this subsection shall be passed unless it is
supported by the votes of at least two-thirds of all the members
of the Assembly-

(3) When a person is detained by virtue of any such law as 1is referred
to in subsection (1), of this section of this Constitution (not being a
person who is detained because he is a person who, not being a citizen
of Mauritius, 1s a citizen of a country with which Mauritius is at war
or has been engaged in hostilities against Mauritius 1in association
with or on behalf of such a country or otherwise assisting or, adhering
to such a country) the following provisions shall apply, that is to
say: -



(a) he shall, as soon as 1s reasonably practicable and in any
case not more than seven days after the commencement of his
detention, be furnished with a statement in writing in a
language that he understands specifying in detail the grounds
upon which he is detained,

(b) not more than fourteen days after the commencement of his
detention, a notification shall be published in the Gazette
stating that he has been detained and giving particulars of
the provision of law under which his detention is authorised;

(c) not more than one month after the commencement of his
detention and thereafter during his detention at intervals of
not more than six months, his case shall be reviewed by an
independent and impartial tribunal consisting of a chairman
and two other members appointed by the Jjudicial and Legal
Service Commission, the chairman being appointed from among
persons who are entitled to practise as a barrister or as an
attorney-at-law in Mauritius;

(d) he shall be afforded reasonable facilities to consult a legal
representative of his own choice who shall be permitted to
make representations to the tribunal appointed for the review
of the case of the detained person; and

(e) at the hearing of hi s case by the tribunal appointed for the
review of his case he shall be permitted to appear in person
or by a legal representative of his own choice.

(4) On any review by a tribunal in pursuance of this section of the
case of a detained person, the tribunal may make recommendations
concerning the necessity or expediency of continuing his detention to
the authority by which it was ordered but, unless it 1s otherwise
provided by law, that authority shall not be obliged to act in
accordance with any such recommendations.

19.-(1) In this Chapter, unless the context otherwise requires-

“contravention", in relation to any requirement, includes a
failure to comply with that requirement, and cognate expressions
shall be consumed accordingly;

“court" means any court of law having Jjurisdiction in Mauritius,
including Her Majesty in Council but excepting, save in sections
4 and 6 of this Constitution and this section, a court
established by a disciplinary law;

"legal representative" means a person lawfully in or entitled to
be in Mauritius and entitled to practise in Mauritius as a
barrister or, except in relation to proceedings before a court in
which an attorney-at-law has no right of audience, as an
attorney-at-law;

"member", in relation to a disciplined force, includes any person
who, under the law regulating the discipline of that force, is
subject to that discipline.

(2) Nothing contained in section 5(4), 15(4) or 18(3) of this
Constitution shall Dbe construed as entitling a person to legal
representation at public expense.



(3) Nothing contained in sections 12, 13 or 15 of this Constitution
shall be construed as precluding the inclusion in the terms and
conditions of service of public officers of reasonable requirements as
to their communication or association with other persons or as to their
movements or residence.

(4) In relation to any person who is a member of a disciplined force
of Mauritius, nothing contained in or done under the authority of the
disciplinary law of that force shall be held to be inconsistent with or
in contravention of any of the provisions of this Chapter other than
sections 4, 6 and 7.

(5) In relation to any person who is a member of a disciplined force
that is not a disciplined force of Mauritius and who is present in
Mauritius 1in pursuance of arrangements made between the Government of
Mauritius and another Government or an international Organisation,
nothing contained in or done under the authority of the disciplinary
law of that force shall be held to Dbe inconsistent with or in
contravention of any of the provisions of this Chapter.

(6) No measures taken in relation to a person who is a member of a
disciplined force of a country with which Mauritius is at war and no
law, to the extent that it authorises the taking of any such measures,
shall be held to be inconsistent with or in contravention of any of the
provisions of this Chapter.

(7) In this Chapter “period of public emergency” means any period
during which-

(a) Mauritius is engaged in any war; or

(b) there is in force a Proclamation by the Governor-General
declaring that a state of public emergency exists; or

(c) there is in force a resolution of the Assembly supported by
the votes of a majority of all the members of the Assembly
declaring that democratic institutions in Mauritius are
threatened by subversion.

(8) A Proclamation made by the Governor-General for the purposes of
the preceding subsection-

(a) shall, when the Assembly 1is sitting or when arrangements
have already been made for it to meet within seven days of
the date of the Proclamation, lapse unless within seven days
the Assembly by resolution approves the Proclamation;

(b) shall, when the Assembly is not sitting and no arrangements
have been made for it to meet within seven days, lapse
unless within twenty-one days it meets and approves the
Proclamation by resolution;

(c) may be revoked at any time by the Governor-General, or by
resolution of the Assembly:

Provided that no resolution for the purposes of paragraphs (a) or
(b) of this subsection shall be passed unless it is supported by
the votes of a majority of all the members of the Assembly.

(9) A resolution passed by the Assembly for the purposes of subsection
7 (c) of this section-



(a) shall remain in force for such period, not exceeding twelve
months, as the Assembly may specify in the resolution;

(b) may Dbe extended 1in operation for further ©periods not
,exceeding twelve months at a time by a further resolution
supported by the votes of a majority of all the members of
the Assembly;

(c) may be revoked at any time by resolution of the Assembly.

CHAPTER III
CITIZIENSHIP

20.-(1) Every person who, having been born in Mauritius, 1is on 1lth
March 1968 a citizen of the United Kingdom and Colonies shall become a
citizen of Mauritius on 12th March 1968.

(2) Every Person who on the 1lth March 1968, is a citizen of the
United Kingdom and Colonies-

(a) having become such a citizen under the British Nationality
Act 1948 (a) by Virtue of his having been naturalized by the
Governor of the former colony of Mauritius as a British
subject before that Act came into force; or

(b) having become such a citizen by wvirtue of his having been
naturalized or registered by the Governor of the former
colony of Mauritius under that Act,

shall become a citizen of Mauritius on 12th March 1968.

(3) Every person who, having been born outside Mauritius 1is on 1llth
March 1968 a citizen of the United Kingdom and Colonies shall, if his
father becomes or would, but for his death have become a citizen of
by virtue of subsection (1) or subsection (2) of this section, become a
citizen of Mauritius on 12th March 1968.

(4) For the purposes of this section a person shall be regarded as
having been born in Mauritius if he was born in the territories which
were comprised in the former colony of Mauritius immediately before 8th
November 1965 but were not so comprised immediately before 12th March
1968 unless his father was born in the territories which were comprised
in the colony of Seychelles immediately before 8% November 1965.

21.-(1) Any woman who, on 12th March 1968 is or has been married to a
person-

(a) who becomes a citizen of Mauritius by virtue of the preceding
section; or
citizens.

(b) who, having died before 12th March 1968 would, but for his
death, have become a citizen of Mauritius by virtue of that
section,

shall be entitled upon making application and, 1if she 1is a
British protected person or an alien, upon taking the oath of
allegiance, to be registered as a citizen of Mauritius.



Provided that, 1in the case of any woman who on the 12th March
1968 1is not a citizen of the United Kingdom and Colonies, the
right to be registered as a citizen of Mauritius under this
section shall be subject to such exceptions or qualifications as
may be prescribed in the interests of national security or public
policy.

(2) Any application for registration under this section shall be made
in such manner as may be prescribed as respects that application.

22. Every person born in Mauritius after 11th March 1968 shall become a
citizen of Mauritius at the date of his birth:

Provided that a person shall not become a citizen of Mauritius by
virtue of this section if at the time of his birth his father-

(a) possesses such immunity from suit and legal process as 1is
accorded to an envoy of a foreign sovereign power accredited
to Mauritius and neither of his parents 1is a citizen of
Mauritius;

(b) his father is an enemy alien and the birth occurs 1in a place
then under occupation by the enemy.

23. A person born outside Mauritius after 11th March 1968 shall become
a citizen of Mauritius at the date of his birth if at that date his
father 1is a citizen of Mauritius otherwise that by virtue of this
section or section 20(3) of this Constitution.

24. Any woman who, after 1lth March 1968 marries a person who is or

becomes a citizen of Mauritius shall be entitled, upon making
application in such manner as may be prescribed and, if she 1is a
British protected person or an alien, wupon taking the ocath of

allegiance, to be registered as a citizen of Mauritius:

Provided that the right to be registered as a citizen Mauritius
under this section shall be subject to such exceptions or
qualifications as may be prescribed in the interests of national
security or public policy.

25.-(1) Every person who under this Constitution or any other law is a
citizen of Mauritius or under any enactment for the time being in force
in any country to which this section applies is a citizen of that
country shall, Dby virtue of that citizenship, have the status of a
Commonwealth citizen.

(2) Every person who is a British subject without citizenship under
the British Nationality Act 1948, continues to be a British subject
under section 2 of that Act or is a British subject under the British
Nationality Act 1965(a) shall, by virtue of that status, have the
status of a Commonwealth citizen.

(3) R & R - A.48/91
26. Parliament may make provision-

(a) for the acquisition of citizenship of Mauritius by persons
who are not eligible or who are no longer eligible to become



citizens of Mauritius by virtue of the provisions of this
Chapter;

(b) for depriving of his citizenship of Mauritius any person who
is a citizen of Mauritius otherwise than by virtue of
sections 20, 22 or 23 of the Constitution,

(c)-(e) deleted - A. 23/95

27.-(1) In this Chapter "British protected person" means a person who
is a British protected person for the purposes of the British
Nationality Act 1948.

(2) Deleted-(A.23/95)

(3) For the purposes of this Chapter, a person born aboard a
registered ship or aircraft, or aboard an unregistered ship or aircraft
of the government of any country. shall be deemed to have been born in
the place in which the ship or aircraft was registered or, as the case
may be in that country.

(4) Any reference in this Chapter to the national status of the
father of a person at the time of that person's birth shall, in
relation to a person born after the death of his father, be construed
as a reference to the national status of the father at the time of the
father’s death; and where that death occurred before 12th March 1968
and the birth occurred after the 1lth March 1968 the national status
that the father would have had if he had died on 12th March 1968 shall
be deemed to be his national status at the time of his death.

CHAPTER IV

THE GOVERNOR-GENERAL
(R & R: A. 48/91)

CHAPTER IV
PARLTIAMENT

31.-(1) There shall be a Parliament for Mauritius, which shall consist
of Her Majesty and a Legislative Assembly.

(2) The Assembly shall consist of persons elected in accordance
with schedule I to this Constitution, which makes provision for the
election of seventy members.

32. (1-4) - R & R:A. 1/96

(5) A person holding the office of Speaker or Deputy Speaker may
resign his office by writing under his hand addressed to the Assembly
and the office shall become vacant when the writing is received by the
Clerk to the Assembly.

(6) No business shall be transacted in the Assembly (other than the
election of a Speaker) at any time when the office of Speaker is wvacant.

33. Subject to the provisions of the next following section, a person
shall be qualified to be elected as a member of the Assembly if, and
shall not be so qualified unless, he-



(1) is a Commonwealth citizen of not less than twenty-one years
of age;

(2)has resided in Mauritius for a period of, or periods amounting
in the aggregate to, not less than two years before the date of
his nomination for election;

(3) has resided in Mauritius for a period of not less than six
months immediately before that date; and

(4) 1is able to speak and, unless incapacitated by blindness or
other physical cause, to read the English language with a degree
of proficiency sufficient to enable him to take an active part in
the proceedings of the Assembly.

34.-(1) No person shall be qualified to be elected as a member of the
Assembly who-

(a) is, by wvirtue of his own act, under any acknowledgement of
allegiance, obedience or adherence to a power or state
outside the Commonwealth;

(b) i1s a public officer or a local government officer;

(c) 1is a party to, or a partner in a firm or a director or
manager of a company which is a party to, any contract with
the government for or on account of the public service, and
has not, within fourteen days after his nomination as a
candidate for election, published in the English language in
the Gazette and in a newspaper circulating in the
constituency for which he is a candidate a notice setting out
the nature of such contract and his interest, or the interest
of any such firm or company, therein;

(d) has been adjudged or otherwise declared bankrupt under any
law in force in an part of the Commonwealth and has not been
discharged or has obtained the benefit of a cessio bonorum in
Mauritius;

(e) 1s a person adjudged to be of unsound mind or detained as a
criminal lunatic under any law in force in Mauritius;

(f) is under sentence of death imposed on him by a court in any
part of the Commonwealth, or 1is serving a sentence of
imprisonment (by whatever name called) exceeding twelve
months imposed on him by such a court or substituted by
competent authority for some other sentence imposed on him by
such a court, or is under such a sentence of imprisonment the
execution of which has been suspended;

(g) is disqualified for election by any law in force in Mauritius
by reason of his holding, or acting in, an office the
functions of which involve-

(i) any responsibility for, or in connection with, the
conduct of any election; or

(ii) any responsibility for the compilation or revision of
any electoral register; or



(h) is disqualified for membership of the Assembly by any law in
force in Mauritius relating to offences connected with
elections.

(2) If it is prescribed by Parliament that any office in the public
service or the service of a Local Authority is not to be regarded as
such an office for the purposes of this section, a person shall not be
regarded for the purposes of this section as a public officer or a
local government officer, as the case may be, by reason only that he
holds, or is acting in, that office

(3) For the purpose of this section-

(a) two or more terms of imprisonment that are required to be
served consecutively shall be regarded as a single term of
imprisonment for the aggregate period of those terms; and

(b) imprisonment in default of payment of a fine shall be
disregarded.

35.-(1) The seat 1in the Assembly of a member thereof shall become
vacant-

(a) upon a dissolution of Parliament;

(b) if he ceases to be a Commonwealth citizen;

(c) 1f he becomes a party to any contract with the Government for
or on account of the public service, or if any firm in which
he is a partner or any company of which he is a director or
manager becomes a party to any such contract, or if he
becomes a partner in a fin-n or a director or manager of a
company which is a party to any such contract:

Provided that, if in the circumstances it appears to him to be just to
do so, the Speaker (or, if the office of Speaker is wvacant or he is for
any reason unable to perform the functions of his office, the Deputy
Speaker) may exempt any member from vacating his seat under the
provisions of this paragraph if such member, before becoming a party to
such contract as aforesaid, or before or as soon as practicable after
becoming otherwise interested in such contract (whether as a partner in
a firm or as a director or manager of a company), discloses to the
Speaker or, as the case may be, the Deputy Speaker the nature of such
contract and his interest or the interest of any such firm or company
therein;

(d) if he ceases to be resident in Mauritius;

(e) if, without 1leave of the Speaker (,or, if the office of
Speaker 1is vacant or he is for any reason unable to perform
the functions of his office, the Deputy Speaker) previously
obtained, he is absent from the sittings of the Assembly for
a continuous period of three months during any session
thereof for any reason other than his being in lawful custody
in Mauritius;

(f) if any of the circumstances arise that, if he were not a
member of the Assembly, would cause him to be disqualified
for election thereto by wvirtue of paragraph (a), (b)), (d),
(e), (g) or (h) of the preceding section;



(2) A member of the Assembly may resign his seat therein by writing
under his hand addressed to the Speaker and the seat shall become
vacant when the writing is received by the Speaker or, if the office of
Speaker 1s wvacant or the Speaker is for any reason unable to perform
the functions of his office, by the Deputy Speaker or such other person
as may be specified in the rules and orders of the Assembly.

36.-(1) Subject to the provisions of this section, if a member of the
Assembly 1s sentenced by a court in any part of the Commonwealth to
death or to imprisonment (by whatever name called) for a term exceeding
twelve months, he shall forthwith cease to perform his functions as a
member of the Assembly and his seat in the Assembly shall become vacant
at the expiration of a period of thirty days thereafter:

Provided that the Speaker (or, if the office of Speaker is vacant
or he is for any reason unable to perform the functions of his office,
the Deputy Speaker) may, at the request of the member, from time to
time extend that period of thirty days to enable the member to pursue
any appeal in respect of his conviction or sentence, so however that
extensions of time exceeding in the aggregate three hundred and thirty
days shall not be given without the approval of the Assembly signified
by resolution.

(2) If at any time before the member vacates his seat he is granted a
free pardon or his conviction is set aside or his sentence is reduced
to a term of imprisonment of less twelve months or a punishment other
than imprisonment is substituted, his seat in the Assembly shall not
become vacant under the preceding subsection and he may again perform
his functions as a member of the Assembly.

(3) For the purpose of this section-

(a) two or more terms of imprisonment that are required to be
served consecutively shall be regarded as a single term of
imprisonment for the aggregate period of those terms; and

(b) imprisonment 1in default of payment of a fine shall be
disregarded.

37.-(1) The Supreme Court shall have jurisdiction to hear and determine
any question whether-

(a) any person has been validly elected as a member of the
Assembly;

(b) any person who has been elected as Speaker or Deputy Speaker
was qualified to be so elected or has vacated the office of
Speaker or Deputy Speaker as the case may be; or

(c) any member of the Assembly has vacated his seat or is
required, under the provisions of section 36 of this
Constitution, to cease to perform his functions as a member
of the Assembly.

(2) An application to the Supreme Court for the determination of any
question under subsection (1) (a) of this section may be made by any
person entitled to vote in the election to which the application
relates or by any person who was a candidate at that election or by the
Attorney-General and, 1f it 1is made by a person other than the



Attorney-General, the Attorney-General may intervene and may then
appear or be represented in the proceedings.

(3) An application to the Supreme Court for the determination of any
question under subsection (1) (b) of this section may be made by any
member of the Assembly or by the Attorney-General and, if it is made by
a person other than the Attorney- General, the Attorney-General may
intervene and may then appear or be represented in the proceedings.

(4) An application to the Supreme Court for the determination of any
question under subsection (1) (c) of this section may be made-

(a) by any member of the Assembly or by the Attorney-General; or

(b) by any person registered in some constituency as an elector,
and, 1if it is made by a person other than the Attorney-
General, the Attorney-General may intervene and may then
appear or be represented in the proceedings.

(5) Parliament may make provision with respect to-

(a) the circumstances and manner in which and the imposition of
conditions upon which any application may be made to the
Supreme Court for the determination of any question under
this section; and

(b) the powers, practice and procedure of the Supreme Court in
relation to any such application.

(6) A determination by the Supreme Court in proceedings under this
section shall not be subject to an appeal;

Provided that an appeal shall lie in such cases as may be prescribed by
Parliament.

(7) In the exercise of his functions under this section, the Attorney-
General shall not be subject to the direction or control of any other
person or authority.

38.-(1) There shall be an Electoral Boundaries Commission which shall
consist of a chairman and not less than two nor more than four other
members appointed by the Governor-General acting in accordance with the
advice of the Prime Minister tendered after the Prime Minister has
consulted the Leader of the Opposition.

(2) There shall be an Electoral Supervisory Commission which shall
consist of a chairman appointed by the Governor- General in accordance
with the advice of the judicial and Legal Service Commission and not
less than two nor more than four other members appointed by the
Governor-General acting in accordance with the advice of the Prime
Minister tendered after the Prime Minister has consulted the Leader of
the Opposition.

(3) No person shall be qualified for appointment as a member of the
Electoral Boundaries Commission or the Electoral Supervisory Commission
if he is a member of, or a candidate for election to, the Assembly or
any Local Authority or a public officer or a local government officer.



(4) Subject to the provisions of this section, a member of the
Electoral Boundaries Commission or the Electoral Supervisory Commission
shall vacate his office-

(a) at the expiration of five vyears from the date of his
appointment; or

(b) if any circumstances arise that, if he were not a member of
the Commission, would cause him to Dbe disqualified for
appointment as such.

(5) The provisions of section 92(2) to (5) of this Constitution shall
apply to a member of the Electoral Boundaries Commission or of the
Electoral Supervisory Commission as they apply to a Commissioner within
the meaning of that section.

39.-(1) There shall be twenty-one constituencies and accordingly-

(a) the Island of Mauritius shall be divided into twenty
constituencies;
(b) Rodrigues shall form one constituency:

Provided that the Assembly may by resolution provide that any island
forming part of Mauritius that 1s not comprised in the Island of
Mauritius or Rodrigues shall Dbe included in such one of the
constituencies as the Electoral Boundaries Commission may determine and
with effect from the next dissolution of Parliament after the passing
of any such resolution the pro- visions of this section shall have
effect accordingly.

(2) The Electoral Boundaries Commission shall review the boundaries of
the constituencies at such times as will enable them to present a
report to the Assembly ten years, as near as may be, after the 12th
August 1966 and, thereafter, ten years after presentation of their last
report:

Provided that the Commission may at any time carry out a review and
present a report if it is considers it desirable to do so by reason of
the holding of an official census of the population of Mauritius and
shall do so if a resolution is passed by the Assembly in pursuance of
the preceding subsection.

(3) The report of the Electoral Boundaries Commission shall make
recommendations for such alterations (if any) to the boundaries of the
constituencies as appear to the Commission to be required so that the
number of inhabitants of each constituency i1s as nearly equal as 1is
reasonably practicable to the population quota;

Provided that title number of inhabitants of a constituency may be
ueadler or less than the population quota in order to take account of
means of communication, geographical features, density of population
and the boundaries of administrative areas.

(4) The Assembly may, by resolution, approve or reject the
recommendations of the Electoral Boundaries Commission, but may not
vary them; and, if so approved, the recommendations shall have effect
as from the next dissolution of Parliament.



(5) In this section "population quota" means the number obtained by
dividing the number of inhabitants of the 1Island of Mauritius
(including any island included in any constituency in the Island of
Mauritius by virtue of any resolution wunder subsection (1) of this
section) according to the latest official census of the population of
Mauritius by twenty.

40.-(1) There shall be an Electoral Commissioner, whose office shall be
a public office and who shall be appointed by the Judicial and Legal
Service Commission.

(2) No person shall be qualified to hold or act in the office of
Electoral Commissioner unless he 1s qualified to practise as a
barrister in Mauritius.

(3) Without prejudice to the provisions of the next following
section, in the exercise of his functions under this Constitution the
Electoral Commissioner shall not be subject to the direction or control
of any other person or authority.

41.-(1) The Electoral Supervisory Commission shall have general
responsibility for, and shall supervise, the registration of electors
for the election of members of the Assembly and the conduct of
elections of such members and the Commission shall have such powers and
other functions relating to such registration and such elections as may
be prescribed.

(2) The Electoral Commissioner shall have such powers and other
functions relating to such registration and elections as may be
prescribed; and he shall keep the Electoral Supervisory Commission
fully informed concerning the exercise of his functions and shall have
the right to attend meetings of the Commission and to refer to the
Commission for their advice or decision any question relating to his
functions.

(3) Every proposed Bill and every proposed regulation or other
instrument having the force of law relating to the registration of
electors for the election of members of the Assembly or to the election
of such members shall be referred to the Electoral Supervisory
Commission and to the Electoral Commissioner at such time as shall give
them sufficient opportunity to make comments thereon before the Bill is
introduced in the Assembly or, as the case may be, the regulation or
other instrument is made.

(4) The Electoral Supervisory Commission may make such reports to the
Governor-General their supervision, or any draft Bill or instrument
that is referred to them, as they may think fit and if the Commission
so requests in any such report other than a report on a draft Bill or
instrument that report shall be laid before the Assembly.

(5) The question whether the Electoral Commissioner has acted in
accordance with the advice of or a decision of the Electoral
Supervisory Commission shall not be enquired into in any court of law.

42.-(1) Subject to the provisions of the next following section, a
person shall be entitled to be registered as an elector if, and shall
not be so entitled unless-



(a) he 1is a Commonwealth citizen of not 1less than twenty-one
years of age; and

(b) either he has resided in Mauritius for a period of not less
than two vyears immediately before such date as may be
prescribed by Parliament or he is domiciled in Mauritius and
is resident therein on the prescribed date.

(2) No person shall be entitled to be registered as an elector-

(2) in more than one constituency; or
(b) in any constituency in which he is not resident on the
prescribed date.

43. No person shall be entitled to be registered as an elector who-

(a) is under sentence of death imposed on him by a court in any
part of the Commonwealth, or 1s serving a sentence of
imprisonment (by whatever name called) exceeding twelve
months imposed on him by such a court or substituted by
competent authority for some other sentence imposed on him by
such a court, or is under such a sentence of imprisonment the
execution of which has been suspended;

(b) is a person adjudged to be of unsound mind or detained as a
criminal lunatic under any law in force in Mauritius; or

(c) is disqualified for registration as an elector by any law in
force in Mauritius relating to offences connected with
elections.

44.-(1) Any person who 1s registered as an elector in a constituency
small be entitled to vote in such manner as may be prescribed at any
election for that constituency unless he is prohibited from so voting
by any law in force in Mauritius because-

(2) he is a returning officer; or
(b) he has been concerned in any offence connected with
elections:

Provided that no such person shall be entitled so to wvote if on the
date prescribed for polling he is in lawful custody or (except in so
far as may otherwise be prescribed) he is for any other reason unable
to attend in person at the place and time prescribed for polling.

(2) No person shall vote at any election for any constituency who is
not registered as an elector in that constituency.

45.-(1) Subject to the provisions of this Constitution, Parliament may
make laws for the peace, order and good government of Mauritius.

(2) Without prejudice to the generality of subsection (1) of this
section, Parliament may by law determine the privileges, immunities and
powers of the Assembly and the members thereof.

46.- (1) The power of Parliament to make laws shall be exercisable by
bills passed by the Assembly and assented to by the Governor-General on
behalf of Her Majesty.
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(3) When the Governor-General assents to a bill that has been
submitted to him in accordance with the provisions of this Constitution
the bill shall become law and the Governor-General shall thereupon
cause it to be published in the Gazette as a law.

(4) No law made by Parliament shall come into operation until it has
been published in the Gazette but Parliament may postpone the coming
into operation of any such law and may make laws with retrospective
effect.

(5) All laws made by Parliament shall be styled "Acts of Parliament"
and the words of enactment shall be "Enacted by the Parliament of
Mauritius".

47.-(1) Subject to the provisions of this section, Parliament may alter
this Constitution.

(2) A bill for an Act of Parliament to alter any of the following
provisions of this Constitution, that is to say -

) this section;

) Chapters II, VII, VIII and IX;

) schedule 1; and

) Chapter XI, to the extent that it relates to any of the
provisions specified in the preceding paragraphs,

PR

shall not be passed by the Assembly unless it is supported at the final
voting in the Assembly by the votes of not less than three-quarters of
all the members of the Assembly.

(3) A bill for an Act of parliament to alter any provision of this
Constitution (but which does not alter any of the provisions of this
Constitution as specified in subsection (2) of this section) shall not
be passed by the Assembly unless it is supported at the final voting in
the Assembly by the votes of not less than two-thirds of all the
members of the Assembly-

shall not be passe this section references to altering this
Constitution or de references-

(4) In this section references to altering the Constitution or any
part of this Constitution include references-

(a) to revoking it, with or without reenactment thereof or the
making of different provision in lieu thereof;

(b) to modifying it, whether by omitting or amending any of its
provisions or inserting additional provisions in it or
otherwise; and

(c) to suspending its operation for any period, or terminating
any such suspension.

48. Subject to the provisions of this Constitution, the Assembly may
regulate 1its own procedure and may in particular make rules for the
orderly conduct of its own proceedings.



49. The official language of the Assembly shall be English but any
member may address the chair in French.

50. The Speaker or 1in his absence the Deputy Speaker or in their
absence a member of the Assembly (not being a Minister elected by the
Assembly for the sitting, shall preside at any sitting of the Assembly.

51. The Assembly may act notwithstanding any vacancy in the membership
(including any vacancy not filled when the Assembly first meets after
any general election) and the presence or participation of any person
not entitled to be present at or to participate in the proceedings of
the Assembly shall not invalidate those proceedings.

52.-(1) If at any sitting of the Assembly a quorum is not present and
any member of the Assembly who 1is present objects on that account to
the transaction of Dbusiness and, after such interval as may be
prescribed by the Assembly, the person presiding at the sitting
ascertains that a quorum is still not present, he shall adjourn the
Assembly.

(2) For the purposes of this section the quorum shall consist of
seventeen members of the Assembly in addition to the person presiding.

53.-(1) Save as otherwise provided in this Constitution, all questions
proposed for decision in the Assembly shall be determined by a majority
of the votes of the members present and voting; and a member of the
Assembly shall not be precluded from so voting by reason only that he
holds the office of Speaker or Deputy Speaker or is presiding in the
Assembly.

(2) If, upon any question before the Assembly that falls to be
determined by a majority of the members present and voting, the votes
cast are equally divided, the Speaker or other person presiding shall
have and shall exercise a casting vote.

54. Except upon the recommendation of a Minister, the Assembly shall
not-

(a) proceed upon any bill (including any amendment to a bill)
that, in the opinion of the person presiding, makes provision
for any of the following purposes-

(i) for the imposition of taxation or the alteration of,
taxation otherwise than by reduction;

(ii) for the imposition of any charge upon the Consolidated
Fund or other public funds of Mauritius or the alteration
of any such charge otherwise than by reduction;

(1ii) for the payment, issue or withdrawal from the
Consolidated Fund or other public funds of Mauritius of
any monies not charged thereon or any increase in the
amount of such payment, issue or withdrawal; or

(1v) for the composition or remission of any debt to the
Government;

(b) proceed upon any motion (including any amendment to a motion)
the effect of which, in the opinion of the ©person



presiding, would be to make provision for any of those
purposes; or

(c) receive any petition that, in the opinion of the person
presiding, requests that provision be made for any of those
purposes.

55. No member of the Assembly shall take part in the proceedings of the
Assembly (other than proceedings necessary for the purposes of this
section) until he has made and subscribed before the Assembly the oath
of allegiance prescribed in schedule 3 to this Constitution.

56.-(1) The sessions of the Assembly shall be held in such place and
begin at such time as the Governor-General by Proclamation may appoint:

Provided the place at, which any session of the Assembly is to be held
may be altered from time to time during the course of the session by a
further proclamation made by the Governor- General.

(2) A session of the Assembly shall be held from time to time so
that a period of twelve months shall not intervene between the last
sitting of the Assembly in one session and its first sitting in the
next session.

(3) Writs for a general election of members of the Assembly shall be
issued within sixty days of the date of any dissolution of Parliament
and a session of the Assembly shall be appointed to commence within
thirty days of the date prescribed for polling at any general election.

57.-(1) The Governor-General acting in accordance with the advice of
the Prime Minister, may at any time prorogue or dissolve Parliament:

Provided that-

(a) 1f the Assembly passes a resolution that it has no confidence
in the Government and the Prime Minister does not within thee
days either resign from his office or advise the Governor-
General to dissolve Parliament within seven days or at such
later time as the Governor-General, acting 1in his own
deliberate judgment, may consider reasonable, the Governor-
General, acting in his own deliberate judgment, may dissolve
Parliament;

(b) if the office of Prime Minister is vacant and the Governor-
General considers that there is no prospect of his being able
within a reasonable time to appoint to that office a person
who can command the support of a majority of the members of
the Assembly, the Governor-General, acting in his own
deliberate judgment, may dissolve Parliament.

(2) Parliament unless sooner dissolved, shall continue for five years
from the date of the first sitting of the Assembly after any general
election and shall then stand dissolved.

At any time when Mauritius it at war Parliament may from time to time
extend the period of five years specified in the preceding subsection
not more than twelve months at a time:



Provided that the life of Parliament shall not be extended under this
subsection for more than five years.

(4) At any time when there is in force a Proclamation by the Governor-
General declaring, for the purposes of section 19 (7) (b) of this
Constitution, that a state of public emergency exists Parliament may
from time to time extend the period of five years specified in
subsection (2) of this section by not more than six months at a time:

Provided that the life of Parliament shall not be extended under this
subsection for more than one year.

(5) If, after a dissolution and before the holding of the election of
members of the Assembly, the Prime Minister advises the Governor-
General that, owing to the existence of a state of war or of a state of
emergency in Mauritius or any part thereof, it is necessary to recall
Parliament, the Governor-General shall summon the Parliament that has
been dissolved to meet.

(6) Unless the life of Parliament is extended under subsection (3) or
subsection (4) this section, the election of members of the Assembly
shall proceed notwithstanding the summoning of Parliament under the
preceding subsection and the Parliament that has been recalled shall,
if not sooner dissolved, again stand dissolved on the day before the
day prescribed for polling at that election.

CHAPTER VI
THE EXECUTIVE

58.-(1) The executive authority of Mauritius is vested in Her Majesty.

(2) Save as otherwise provided in this Constitution, that authority
may be exercised on behalf of Her Majesty by the Governor-General
either directly or through officers subordinate to him.

(3) Nothing in this section shall preclude persons or authorises
other than the Governor-General from exercising such functions as may
be conferred upon them by any law.

59.-(1) There shall be a Prime Minister, who shall be appointed by the
Governor-General.

(2) There shall be, in addition to the offices of Prime Minister
and of Attorney-General, such other offices of Minister of the
Government as may be. prescribed by Parliament or, subject to the
provisions of any law, established by the Governor-General, acting in
accordance with the advice of the Prime Minister:

Provided that the number of offices of Minister other than the Prime
Minister shall not be more than fourteen.

(3) The Governor-General acting in his own deliberate judgment, shall
appoint as Prime Minister the member of the Assembly who appears to him
best able to command the support of the majority of the members of the
Assembly, and shall, acting in accordance with the advice of the Prime



Minister, appoint the Attorney General and the other Ministers from
among the members of the Assembly:

Provided that-

(a) if occasion arises for making an appointment while Parliament
is dissolved a person who was a member of the Assembly
immediately before the dissolution may be appointed; and

(b) a person may be appointed Attorney-General notwithstanding
that be is not, (or, as the case may be, was not) a member of
the Assembly.

60.-(1) If a resolution of no confidence in the Government is passed by
the Assembly and the Prime Minister does not within three days resign
from his office the Governor-General shall remove the Prime Minister
from office unless, in pursuance of section 57(1) of this Constitution,
Parliament has been or 1s to be dissolved in consequence of such
resolution.

(2) If at any time between the holding of a general election and the
first sitting of the Assembly thereafter the Governor-General, acting
in his own deliberate Jjudgment, considers that, in consequence of
changes in the membership of the Assembly resulting from that general
election, the Prime Minister will not be able to command the support
of a majority of the members of the Assembly of the Governor-General
may remove the Prime Minister from Office:

Provided that the Governor-General shall not remove the Prime Minister
from office within the period of ten days immediately following the
date prescribed for polling at that general election unless be 1is
satisfied that a party or party alliance 1in opposition to the
Government and registered for the purposes of that general election
under paragraph 2 of schedule I to this Constitution has at that
general election gained a majority of all the seats in the Assembly.

(3) The office of Prime Minister or any other Minister shall become
vacant-

(a) 1f he ceases to be a member of the Assembly otherwise than by
reason of a dissolution of Parliament; or

(b) if, at the first sitting of the Assembly after any general
election, he is not a member of the Assembly:

Provided that paragraph (b) of this subsection shall not apply to the
office of Attorney-General if the holder thereof was not a member of
the Assembly in the preceding dissolution of Parliament.

(4) The office of a Minister (other than the Prime Minister) shall
become vacant-

(a) 1f the Governor-General acting in accordance with the advice
of the Prime Minister, so directs;

(b) if the Prime Minister resigns from office within three days
after the passage by the Assembly of a resolution of no
confidence in the Government or is removed from office under
subsection (1) or subsection (9) of this section; or

(c) upon the appointment of any person to the office of Prime
Minister.



(5) If for any period the Prime Minister or any other Minister is
unable by reason of the ©provisions of section 36(1) of this
Constitution to perform his functions as a member of the Assembly
he shall not during that period perform any of his functions as Prime
Minister or Minister, as the case may be,

61.-(1) There shall be a Cabinet for Mauritius, consisting of the Prime
Minister and the other Ministers.

(2) The functions of the Cabinet shall be to advise the Governor-
General 1in the government of Mauritius and the Cabinet shall be
collectively responsible to the Assembly for any advice given to the
Governor-General by or under the general authority of the Cabinet and
for all things done by or under the authority of any Minister in the
execution of his office.

(3) The provisions of the last preceding subsection shall not apply
in relation to-

(a) the appointment and removal from office of Ministers, the
assigning of responsibility to any Minister under the next
following section or the authorisation of another Minister to
perform the functions of the Prime Minister during absence or
illness;

(b) the dissolution of Parliament; or

(c) the matters referred to in section 75 of this Constitution
(which relate to the prerogative of mercy).

62. The Governor-General acting in accordance with the advice of the
Prime Minister, may, by directions in writing assign to the Prime
Minister or any other Minister responsibility for the conduct (subject
to the provisions of this Constitution and any other law) of any
business of the Government, including responsibility for the
administration of any department government.

63.-(1) Whenever the Prime Minister is absent from Mauritius or is by
reason of illness or of the provisions of section 60 (5) of this
Constitution unable to perform the functions conferred on him by this
Constitution, the Governor-General may, by directions in writing,
authorise some other Minister to perform those functions (other than
the functions conferred by this section) and that Minister may perform
those functions until his authority is revoked by the Governor-General.

(2) The powers of the Governor-General under this section shall be
exercised by him in accordance with the advice of the Prime Minister:

Provided that if the Governor-General, acting 1in his own deliberate
judgment, considers that it is impracticable to obtain the advice of
the Prime Minister owing to the Prime Mnister's absence or illness, or
if the Prime Minister is unable to tender advice by reason of the
provisions of section 60(5) of this Constitution, the Governor-General
may exercise those powers without that advice and in his own deliberate
judgment.

64.-(1) In the exercise of his functions under this Constitution or any
other law, the Governor-General shall act in accordance with the advice



of the Cabinet or of a Minister acting under the general authority of
the Cabinet except in cases where he is required by this Constitution
to act in accordance with the advice of, or after consultation with,
any person or authority other than the Cabinet or in his own deliberate
judgment.

(2) Where the Governor-General 1is directed by this Constitution to
exercise any function after consultation with any person or authority
other than the Cabinet, he shall not be obliged to exercise that
function in accordance with the advice of that person or authority.

(3) Where the Governor-General 1is required by this Constitution to
act 1n accordance with the advice of or after consultation with any
person or authority, the question whether he has in any matter so acted
shall not be called in question in any court of law.

(4) During any period in which the office of Leader of Opposition
is wvacant by reason that there 1s no such opposition party as 1is
referred to in subsection (2) (a) of section 73 of this Constitution and
the Governor-General, acting in his own deliberate judgment, is of the
opinion that no member of the Assembly would be acceptable to the
leaders of the opposition parties for the purposes of subsection (2) (b)
of that section or by reason that there are no opposition parties for
the purposes of that section, the operation of any provision of this
Constitution shall, to the extent that it requires the
Prime Minister or the Public Service Commission to consult the Leader
of the Opposition, be suspended.

65. The Prime Minister shall keep the Governor-General fully informed
concerning @he general conduct of the government of Mauritius and shall
furnish the Governor-General with such information as he may request
with respect to any particular matter relating to the government of
Mauritius..

66. Act 3/96

67. A Minister shall not enter upon the duties of his office unless

he has taken and subscribed the oath of allegiance and such oath for
the due execution of his office as is prescribed by schedule 3 to this
Constitution.

68. Where any Minister has been charged with responsibility for the
administration of any department of government he shall exercise
general direction and control over that department and, subject to such
direction and control, any department in the charge of a Minister
(including the office of the Prime Minister or any other Minister)
shall be under the supervision of a Permanent Secretary or some other
supervising officer whose office shall be a public office:

Provided that-
(a) any such department may be under the Jjoint supervision of
two or more supervising officers; and
(b) different parts of any such department may respectively be
under the supervision of different supervising officers.

69.-(1) There shall be an Attorney-General who shall be principal legal
adviser to the Government of Mauritius.



(2) The office of Attorney-General shall be the office of a
Minister.
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70.-(1) There shall be a Secretary to the Cabinet, whose office shall
be a public office.

(2) The Secretary to the Cabinet shall Dbe responsible, in
accordance with such instructions as may be given to him by the Prime
Minister, for arranging the business for, and keeping the minutes of,
the Cabinet or any committee thereof and for conveying the decisions of
the Cabinet or any committee thereof to the appropriate person or
authority, and shall have such other functions as the Prime Minister
may direct.

71.-(1) There shall be a Commissioner of Police, whose office shall be
a public office.

(2) The Police Force shall be under the command of the Commissioner
of Police.

(3) The Prime Minister, or such other Minister as may be authorised
in that behalf by the Prime Minister, may give to the Commissioner of
Police such general directions of ©policy with respect to the
maintenance of public safety and public order as he may consider
necessary and the Commissioner shall comply with such directions or
cause them to be complied with.

(4) Nothing in this section shall be construed as precluding the
assignment to a Minister of responsibility under section 69, of this
Constitution for the Organisation, maintenance and administration of
the Police Force, but the Commissioner of Police shall be responsible
for determining the use and con- trolling the operations of the Force
and, except as provided in the preceding subsection, the Commissioner
shall not, in the exercise of his responsibilities and powers with
respect to the use and operational control of the Force, be subject to
the direction or control of any person or authority.

72.-(1) There shall be a Director of Public Prosecutions whose office
shall be a public office and who shall be appointed by the judicial and
Legal Commission.

(2) No person shall be qualified to hold or act in the office of
Director of Public Prosecutions unless he is qualified for appointment
as a judge of the Supreme Court.

(3) The Director of Public Prosecutions shall have power 1in any
case in which he considers it desirable so to do-

(a) to institute and undertake criminal proceedings before any
court of law (not being a court established by a disciplinary
law) ;

(b) to take over and continue any such criminal proceedings that
may have been instituted by any other person or authority;
and



(c) to discontinue at any stage before judgment is delivered any
such criminal proceedings instituted or undertaken by himself
or any other person or authority.

(4) The powers of the Director of Public Prosecutions under the
preceding subsection may be exercised by him in person or through other
persons acting in accordance with his general or specific instructions.

(5) The powers conferred upon the Director of Public Prosecutions by
paragraphs (b) and (c) of subsection (3) of this section shall be
vested in him to the exclusion of any other person or authority:

Provided that, where any other person or authority has instituted
criminal proceedings, nothing in this subsection shall prevent the
withdrawal of those proceedings by or at the instance of that person or
authority at any stage before the person against whom the proceedings
have been instituted has been charged before the court.

(6) In the exercise of the powers conferred upon him by this section
the Director of Public Prosecutions shall not be subject to the
direction or control of any other person or authority.

(7) For the purposes of this section, any appeal from any
determination in any criminal proceedings before any court, or any case
stated or question of law reserved for the purposes of any such
proceedings to any other court, shall be deemed to be part of those
proceedings: Provided that the power conferred on the Director of
Public Prosecutions by subsection 3(c) of this section shall not be
exercised 1in relation to any appeal by a person convicted 1in any
criminal proceedings or to any case stated or question of law reserved
except at the instance of such a person.

73.-(1) There shall be a Leader of the Opposition who shall of be
appointed by the Governor-General

(2) Whenever the Governor-General has occasion to appoint a Leader
of the Opposition he shall in his own deliberate judgment appoint-

(a) 1f there is one opposition party whose numerical strength in
the Assembly 1is greater than the strength of any other
opposition party, the member of the Assembly who is the
leader in the Assembly of that party; or

(b) 1if there is no such party, the member of the Assembly whose
appointment would, in the judgment of the Governor-General,
be most acceptable to the leaders in the Assembly of the
opposition parties:

Provided that, if occasion arises for making an appointment while
Parliament is dissolved, a person who was a member of the Assembly
immediately before the dissolution may be appointed Leader of the
Opposition.

(3) The office of the Leader of the Opposition shall become vacant-



(a) 1if, after any general election, he 1is informed Dby the
Governor-General that the Governor-General 1is about to
appoint another person as Leader of the Opposition;

(b) if, under the provisions of section 36 (1) of this
Constitution, he 1s required to <cease to perform his
functions as a member of the Assembly;

(c) if he ceases to be a member of the Assembly otherwise than
by reason of a dissolution of Parliament;

(d) if, at the first sitting of the Assembly after any general
election, he is not a member of the Assembly; or

(e) if his appointment is revoked under the next following
subsection.

(4) If the Governor-General, acting in his own deliberate judgment,
considers that a member of the Assembly other than the Leader of the
Opposition has become the leader in the Assembly of the opposition
party having the greatest numerical strength in the Assembly or, as the
case may be, the Leader of the Opposition is no longer acceptable as
such to the leaders of the opposition parties 1in the Assembly, the
Governor-General may revoke the appointment of the Leader of the
Opposition.

(5) For the purposes of this section "opposition party" means a group
of members of the Assembly whose number includes a leader who commands
their support in opposition to the Government.

74. Subject to the provisions of this Constitution and of any other
law, the Governor-General may constitute offices for Mauritius, make
appointments to any such office and terminate any such appointment.

75. The Governor-General may, in Her Majesty’s name and on Her behalf-

(a) grant to any person convicted of any offence a pardon, either
free or subject to lawful conditions;

(b) grant to any person a respite, either indefinite or for a
specified period, of the execution of any punishment imposed
on that person for any offence;

(c) substitute a less severe form of punishment for any
punishment imposed on any person for any offence; or

(d) remit the whole or part of any punishment imposed on any
person for an offence or of any penalty or forfeiture
otherwise due to the State on account of any offence.

(2) There shall be a Commission on the Prerogative of Mercy
(hereinafter in this section referred to as "the Commission")
consisting of a chairman and not less than two other members appointed
by the Governor-General acting in his own deliberate judgment.

(3) A member of the Commission shall vacate his seat on the
Commission-—

(a) at the expiration of the term of his appointment (if any)
specified in the instrument of his appointment; or

(b) if his appointment is revoked by the Governor-General acting
in his own deliberate judgment.



(4) In the exercise of the powers conferred upon him by sub-section
(1) of this section, the Governor-General shall act in accordance with
the advice of the Commission.

(5) The wvalidity of the transaction of business by the Commission
shall not be affected by the fact that some person who was not entitled
to do so took part in the proceedings.

(6) Whenever any person has been sentenced to death (otherwise than by
a court martial) for an offence, a report on the case by the judge who
presided at the trial (or, if a report cannot be obtained from that
judge a report on the case by the Chief Justice), together with such
other information derived from the record of the case or elsewhere as
may be required by or furnished to the Commission shall be taken into
consideration at a meeting of the Commission which shall then advise
the Governor—General whether or not to exercise his powers under
subsection (1) of this section in that case.

(7) The provisions of this section shall not apply in relation to any
conviction by a court established under the law of a country other than
Mauritius that has Jjurisdiction in Mauritius in pursuance of
arrangements made between the government of Mauritius and another
Government or an international organisation relating to the presence in
Mauritius of members of the armed forces of that other country or in
relation to any punishment imposed in respect of any such conviction or
any penalty or forfeiture resulting from any such conviction.

CHAPTER VII
THE JUDICATURE

76.- (1) There shall be a Supreme Court for Mauritius which shall have
unlimited Jjurisdiction to hear and determine any civil or criminal
proceedings under any law other than a disciplinary law and such
jurisdiction and powers as may be conferred wupon it by this
Constitution or any other law.

(2) Subject to the provisions of the next following section, the
judges of the Supreme Court shall be the Chief Jjustice, the Senior
Puisne judge and such number of Puisne judges as may be prescribed by
Parliament:

Provided that the office of a judge shall not be abolished while any
person is holding that office unless-he consents to its abolition.

77.-(1) The Chief Justice shall be appointed by the Governor-General
acting after consultation with the Prime Minister.

(2) The Senior Puisne judge shall be appointed by the Governor-
General acting in, accordance with the advice of the Chief justice.

(3) The Puisne judges shall be appointed by the Governor-General,
acting in accordance with the advice of the Judicial and Legal Service
Commission.

(4) No person shall be qualified for appointment as a judge of the
Supreme Court unless he 1is, and has been for at least five years, a
barrister entitled to practise before the Supreme Court.



(5) Whenever the office of Chief Justice is wvacant or the person
holding that office is for any reason unable to perform the functions
of the office, those functions shall be discharged by such one of the
other Jjudges of the Supreme Court as may from time to time be
designated in that behalf by the Governor-General acting in accordance
with the advice of the person holding the office of Chief Justice:

Provided that if the office of Chief Justice is vacant or if the person
holding that office is on leave of absence, pending retirement, or if
the Governor-General acting on his own deliberate judgment, considers
that it 1s impracticable to obtain the advice of that person owing to
that person's absence or illness, the Governor-General shall act after
consultation with the Prime Minister.

(6) Whenever the office of Senior Puisne Judge 1s wvacant or the
person holding that office is acting as Chief Justice or is for any
reason unable to perform the functions of the office, such one of the
judges of the Supreme Court as the Governor-General acting in
accordance with the advice of the Chief Justice, may appoint shall act
in the office of Senior Puisne Judge.

(7) If the office at any Puisne judge is wvacant or if a person
holding the office of Puisne judge is acting as Chief Jjustice or as
Senior Puisne Judge or 1s for any reason unable to perform the
functions of his office or if the Prime Minister, having been informed
by the Chief justice that the state of business in the Supreme Court
requires that the number of judges of the Court should be temporarily
increased and having consulted with the Chief Jjustice, request the
Governor-General to appoint an additional judge, the Governor-General
acting in accordance with the advice of the Judicial Service
Commission, may appoint a person qualified for appointment as a judge
of the Supreme Court to act as a Puisne judge of that court:

Provided that a person may act as a Puisne judge notwithstanding that
he has attained the age, prescribed for the purposes of section 78(1)
of this Constitution.

(8) Any person appointed -under this section to act as a Puisne Judge
shall, unless he 1is removed from office wunder section 78 of this
Constitution continue to act for the period of his appointment or, if
no such period is specified, until his appointment is revoked by the
in accordance with the advice of the Chief Justice:

Provided that a person whose appointment to act as a Puisne judge has
expired or been revoked may, with the permission of the Governor-
General acting in accordance with the advice of the Chief Justice,
continue to art as such for such a period as may be necessary to enable
him to deliver judgment or to do any other thing in relation to
proceedings that were commenced before him previously thereto.

78.-(1) Subject to the provisions of this section, a person holding the
office of a judge of the Supreme Court shall vacate that office on
attaining the retiring age:

Provided that he may, with the permission of the Governor-General,
acting in his own deliberate judgment in the case of the Chief Justice



or in any other case 1in accordance with the advice of the Chief
Justice, continue in office for such period as may be necessary to
enable him to deliver judgment or to do any other thing in relation to
proceedings that were commenced before him before he attained that age.

(2) A judge of the Supreme Court may be removed from office only
for inability to perform the functions of his office (whether arising
form infirmity of body or mind or from any other cause) or for
misbehaviour, and shall not be so removed except in accordance with the
provisions of the next following subsection.

(3) R & R: A 48/91

(4) If the Chief justice or, in relation to the re person holding
the office of Chief justice, the Governor-General considers that the
question of removing a judge of Supreme Court from office for inability
as aforesaid or misbehaviour ought to be investigated, then-

(a) the Governor-General shall appoint a tribunal, which shall
consist of a chairman and not less than two other members,
selected by the Governor-General from among persons who hold
or have held office as a judge of a court having unlimited
jurisdiction in civil and criminal matters in some part of
the Commonwealth or a court having jurisdiction in appeals
from any such court;

(b) the tribunal shall enquire into the matter and report on the
facts thereof to the Governor-General and recommend to the
Governor-General whether he should request that the question
of removing the judge from office should be referred by Her
Majesty to the Judicial Committee; and

(c) if the tribunal so recommends, the Governor-General shall
request that the question should be referred accordingly

(5) If the question of removing a judge of the Supreme Court from
office has been referred to a tribunal under subsection (4) of this
section, the-GovePR4r-Gener-a%nay suspend the judge from performing the
functions of his office; and any such suspension may at any time be
revoked by the and shall in any case cease to have effect-

(6) The functions of the Governor-General under this section shall be
exercised by him in his own deliberate judgment.

(7) The retiring age for the purposes of subsection (1) of this
section shall be the age of sixty-two years or such other age as may be
prescribed by Parliament:

Provided that a provision of any Act of Parliament, to the extent that
it alters the age at which judges of the Supreme Court shall vacate
their offices, shall not have effect in relation to a judge after his
appointment unless he consents to its having effect.

79. A Judge of the Supreme Court shall not enter upon the duties of his
office unless he has taken and subscribed the oath of allegiance and
such oath for the due execution of his Office as 1is prescribed by
schedule 3 to this Constitution.



80.- (1) There shall be a Court of Civil Appeal and a Court of Criminal
Appeal for Mauritius, each of which shall be a division of the Supreme
Court.

(2) The Court of Civil Appeal shall have such Jjurisdiction and
powers to hear and determine appeals in civil matters and the Court of
Criminal Appeal shall have such jurisdiction and powers to hear and
determine appeals in criminal matters as may be conferred upon them
respectively by this Constitution or any other law.

(3) The judges of the Court 0Of Civil Appeal and the Court of Criminal
Appeal shall be the judges for the time being of the Supreme Court.

8l1.An appeal shall lie from decisions of the Court of Appeal or the
Supreme Court as of right in the following cases: -

(a) final decisions, in any civil or criminal proceedings on
questions as to the interpretation of this Constitution

(b) where the matter in dispute on the appeal is of the wvalue of
Rupees 10,000 or wupwards or where the appeal involves,
directly or indirectly, a claim to or a question respecting
property or a right O0Of the wvalue of Rupees 10,000 @or
upwards, final decisions in any civil proceedings;

(c) final decisions 1in proceedings under section 17 of this
Constitution; and

(d) in such other cases as may be prescribed by Parliament:

Provided that no such appeal shall lie from decisions of the Supreme
Court in any case in which ah appeal lies as of right from the Supreme
Court to the Court of Appeal.

(2) An appeal shall lie from decisions of the Court of Appeal or the
Supreme Court with the leave of the court in the following cases: -

(a) (a) where in the opinion of the court the question involved
in the appeal is one that, by reason of its great general or
public importance or otherwise, ought to be submitted
to final decisions in any civil proceedings; and

(b) in such other cases as may be pre-scribed by Parliament:

Provided that no such appeal shall lie from decisions of the Supreme
Court 1in any case 1in which an appeal 1lies to the Court of Appeal,
either as of right or by the leave of the Court of Appeal.

(3) The foregoing provisions of this section shall be subject to the
provisions of section 37(6) of this Constitution and paragraphs 2(5),
3(2) and 4(4) of schedule I to this Constitution.

(4) In this section the references to final decisions of a court do
not include any determination thereof that any application made thereto
is merely frivolous or vexatious.

(5) R & R: A 48/91

82.-(1) The Supreme Court shall have Jjurisdiction to supervise any
civil or criminal proceedings before any subordinate court and may make



such orders, 1issue such writs and give such directions as it may
consider appropriate for the purpose of ensuring that Jjustice 1is duly
administered by any such court.

(2) An appeal shall lie to the Supreme Court from decisions of
subordinate courts in the following cases: -

(a) as of right from any final decision in any civil
proceedings;

(b) as of right from any final decision in criminal proceedings
whereby any person is adjudged to pay a fine of or exceeding
such amount as may be prescribed or to be imprisoned with or
without the option of a fine;

(c) by way of case stated, from any final decision in criminal
proceedings on the ground that it is erroneous in point of
law or in excess of jurisdiction; and

(d) in such other cases as may be prescribed:

Provided that an appeal shall not 1lie to the Supreme Court from the
decision given by a subordinate court in any case if, under any law-

(1) an appeal lies as of right from that decision to the Court of
Appeal;

(ii) an appeal lies from that decision to the Court of Appeal
with the leave of the court that gave the decision or of some
other court and that leave has not been withheld;

(iii) an appeal lies as of right from that decision to another
subordinate court; or

(iv) an appeal lies from that decision to another subordinate
court with the leave of the court that gave the decision or of
some other court and that leave has not been withheld.

83.-(1) Subject to the provisions of sections 41, 64(3) and 101 (1) of
this Constitution, if any person alleges that any of provision of this
Constitution (other than Chapter II) has been contravened and that his
interests are being or are likely to be affected by such contravention,
then, without prejudice to any other action with respect to the same
matter which is lawfully available, that person may apply to the
Supreme Court for a declaration and for relief under this section.

(2) The Supreme Court shall have jurisdiction, in any application
made by any person in pursuance of the preceding sub- section or in any
other proceedings lawfully Dbrought before the Court, to determine
whether any provision of this Constitution (other than Chapter II) has
been contravened and to make a declaration accordingly:

Provided that the Supreme Court shall not make a declaration in
pursuance of the jurisdiction conferred by this sub-section unless it
is satisfied that the interests of the person by whom the application
under the preceding subsection is made or, 1in the case of other
proceedings before the Court, a party to these proceedings, are being
or are likely to be affected.



(3) Where the Supreme Court makes a declaration in pursuance of the
preceding subsection that any provision of the Constitution has been
contravened and the person by whom the application under subsection (1)
of this section was made or, in the case of other proceedings before
the Court, the party 1in those proceedings in respect of whom the
declaration is made, seeks relief, the Supreme Court may grant to that
person such remedy, being a remedy available against any person in any
proceedings in the Supreme Court under any law for the time being in
force in Mauritius, as the Court considers appropriate.

(4) The Chief justice may make rules with respect to the practice and
procedure of the Supreme Court in relation to the Jjurisdiction and
powers conferred on it by this section (including rules with respect to
the time within which applications shall be made under subsection (1)
of this section).

(5) Nothing in this section shall confer jurisdiction on the Supreme
Court to hear or determine any such question as 1is referred to in
section 37 of this Constitution or paragraph 2(5), 3(2) or 4(4) of
schedule I thereto otherwise than upon an application made in
accordance with the provisions of that section or that paragraph, as
the case may be.

Where any question as to the interpretation of this Constitution arises
in any court of law established for Mauritius (other than the Court of
Appeal, the Supreme Court or a court martial) and the court is of
opinion that the question involves a substantial question of law, the
court shall refer the question to the Supreme Court.

(2) Where any question is referred to the Supreme Court in pursuance
of this section, the Supreme Court shall give its decision upon the
question and the court in which the question arose shall dispose of the
case 1n accordance with that decision or, if the decision 1is the
subject of an appeal to the Court of Appeal 1in accordance with the
decision of the Court of Appeal or, as the case may be to Her Majesty
in Council.

CHAPTER VIII
SERVICE COMMISSIONS AND THE PUBLIC SERVICE

85.-(1) There shall be a Jjudicial and Legal Service Commission which
shall consist of the Chief Jjustice, who shall be chairman, and the
following members-

(a) the Senior Puisne judge;

(b) the chairman of the Public Service Commission, and

(c) one other member (in this section referred to as "the
appointed member") appointed by the Governor-General, acting
in accordance with the advice of the Chief Justice.

(2) The appointed member shall be a person who is or has been a judge
of a court having unlimited Jjurisdiction in civil or criminal matters
in some part of the Commonwealth or a court having Jjurisdiction in
appeals from any such court.

(3) If the office of the appointed member is vacant or the appointed
member is for any reason unable to perform the functions of his office,



the Governor-General acting in accordance with the advice of the Chief
Justice, may appoint a person qualified for appointment as such a
member to act as a member of the Commission and any person so appointed
shall continue to act until his appointment is revoked by the Governor-
General acting in accordance with the advice of the Chief Justice.

86.- (1) Power to appoint persons to hold or act in offices to which
this section applies (including power to confirm appointments), to
exercise disciplinary control over persons holding or acting in which
offices and to remove such persons from office shall vest in the
Judicial and Legal Service

(2) The offices to which this section applies are the offices
specified in schedule 2 to this Con,3tfution and such other offices as
may be prescribed:

Provided that-

(a) 1if the name of any such office is changed, or any such
office is abolished, the provisions of this section and that
schedule shall have effect accordingly;

(b) this section shall also apply to such other offices, being
offices that in the opinion of the Jjudicial and Legal
Service Commission are offices similar to those specified in
schedule 2 to this Constitution, as may be prescribed by the
Commission, acting with the concurrence of the Prime
Minister.

87. The power to appoint persons to hold the offices of Ambassador,
High Commissioner or other principal representative of Mauritius in any
other country or accredited to any international Organisation and to
remove such persons from office shall wvest in the Governor-General
acting in accordance with the advice of the Prime Minister:

Provided that before advising the Governor-General to appoint to any
such office a person who holds or is acting in some other public office
the Prime Minister shall consult the Public Service Commission.

88.-(1) There shall be a Public Service Commission, which shall consist
of a chairman appointed by the Governor-General

(2) No person shall be qualified for appointment as a member of the
Public Service Commission if he 1is a member of, a candidate for
election to, the Assembly or any Local Authority a public officer or a
local government officer.

(3) Whenever the office of chairman of the Public Service
Commission 1s wvacant or the chairman is for any reason unable to
perform the functions of his office, those functions shall be performed
by such one of the officers of the Commission as the Governor-General
appoint.

(4) If at any time there are less than three members of Public
Service Commission besides the chairman or if an such member is acting
as chairman or is for any reason unable to perform the functions of his
Office, the Governor-General may appoint a person qualified for
appointment as a member of the Commission to act as a member, and any



person so appointed shall continue to act until his appointment 1is
revoked by the Governor-General

(5) The functions of the Governor-General under this section shall be
exercised by him after consultation with the Prime Minister and the
Leader of the Opposition.

89.-(1) Subject to the provisions of this Constitution, power to
appoint persons to hold or act in any offices in the public service
(including power to confirm appointments), to exercise disciplinary

control over persons holding or acting in such offices and to remove
such persons from office shall vest in the Public Service Commission.

(2) R & R: A 19/90

(3) The provisions of this section shall not apply in relation to
any of the following offices-

(a) the office of Chief Justice or Senior Puisne judge;

(b) except for the purpose of making appointments thereto or to
act therein, the office of Director of Audit;

(c) the office of Ombudsman;

(d) any office, appointments to which are within the functions

of the Judicial and Legal Service Commission or the Police

Service Commission;

any office to which section 87 of this Constitution applies;

any ecclesiastical office;

R: A 51/97

any office of a temporary nature, the duties attaching to

which are mainly advisory and which is to be filled by a

person serving under a contract on non-pensionable terms.

5Q Mo

(4) Before any appointment is made to the office of Secretary to the
Cabinet, of Financial Secretary, of a Permanent Secretary or of any
supervising officer within the meaning of section 68 of this
Constitution, the Public Service Commission shall consult the Prime
Minister and no appointment to the office of Secretary to the Cabinet,
of Financial Secretary or of a Permanent Secretary, shall be made
unless the Prime Minister concurs therein.

(5) Notwithstanding the preceding provisions of this section, the
power to transfer any person holding any such office as is mentioned in
the preceding subsection to any other such office, being an office
carrying the same emoluments, shall vest in the Governor-General,
acting in accordance with the advice of the Prime Minister.

(6) Before the Public Service Commission appoints to or to act in any
public office any person holding or acting in any office the power to
make appointments to which is vested in the judicial and Legal Service
Commission or the Police Service Commission, the Public Service
Commission shall consult that Commission.

(7) Before making any appointment to any office on the staff of the
Ombudsman, the Public Service Commission shall consult the Ombudsman.

(8) The Public Service Commission shall not exercise any of its powers
in relation to any office on the personal staff of the or in relation



to any person holding or acting in any such office, without the
concurrence of the acting in his own deliberate judgment.

(9) References in this section to the office of Financial Secretary or
of a Permanent Secretary are references to that office established on
11th March 1968 and include references to any similar office
established after that date that carries the same or higher emoluments.

90.-(1) R & R: A 5/97

(2) No person shall be qualified for appointment as a member of the
Police Service Commission if he is a member of, or a candidate for
election to, the Assembly or any Local Authority, a public officer or a
local government officer

(3) If at any time there are less than three members of the Police
Service Commission besides the chairman or if any such member is for
any reason unable to perform the functions of his office, the Governor
General may appoint a person who 1s qualified for appointment as a
member of the Commission to act as a member and any person so appointed
shall continue to act until his appointment to act is revoked by the
Governor General

(4) The functions of the Governor General under this section shall be
exercised by him after consultation with the Prime Minister and the
Leader of the Opposition.

91.-(1) Subject to the provisions of section 93 of this Constitution,
power to appoint persons to hold or act in any office in the Police
Force (including power to confirm appointments), to exercise

disciplinary control over persons holding or acting in such offices and
to remove such persons from office shall wvest in the Police Service
Commission.

Provided that appointments to the office of Commissioner of Police
shall be made after consultation with the Prime Minister.

(2) The Police Service Commission may, subject to such conditions as
it thinks fit, by directions in writing delegate any of its powers of
discipline or removal from office to the Commissioner of Police or to
any other officer of the Police Force, but no person shall be removed
from office except with the confirmation of the Commission.

92. (1) R & R: A. 2/82

(2) A Commissioner may be removed from office only for inability to
discharge the functions of his office (whether arising from infirmity
of body or mind or any other cause) or for misbehaviour and shall not
be so removed except in accordance with the provisions of this section.

(3) A Commissioner shall be removed from office by the Governor-
General 1if the question of his removal from that office has been
referred to a tribunal appointed under the next following subsection
d the tribunal has recommended to the Governor-General that he ought to
be removed from office for inability as aforesaid or for misbehaviour.



(4) If the Governor-General acting in his own deliberate judgment,
considers that the question of removing a Commissioner ought to be
investigated then-

(a) the Governor-General acting in his own deliberate Jjudgment,
shall appoint a tribunal which shall consist of a chairman
and not less than two other members, being persons who hold
or have held office as a Jjudge of a court having unlimited
jurisdiction in civil and criminal matters in some part of
the Commonwealth or of a court having jurisdiction in appeals
from such a court;

(b) that tribunal shall enquire into the matter and report on the
facts thereof to the Governor-General and recommend to the
Governor-General whether the Commissioner ought to be removed
under this section.

(5) If the question of removing any such person has been referred to a
tribunal under this section, the Governor-General, acting in his own
deliberate judgment, may suspend the Commissioner from performing the
functions of his office and any such suspension may at any time be
revoked by the Governor-General, acting in his own deliberate judgment,
and shall in any case cease to have effect if the tribunal recommends
to the that the Commissioner should not be removed.

(6) The offices to which this section applies are those of appointed
member of the judicial and Legal Service Commission, chairman or other
member of the Police Service Commission.

Provided that, in its application to the appointed member of the
judicial and Legal Service Commission, subsection (4) of this section
shall have effect as if for the words "acting in his own deliberate
judgment" there were substituted the words “acting in accordance with
the advice of the Chief Justice".

(7) The provisions of this section shall apply to the office of
Ombudsman as they apply to a person specified in subsection 6) of this
section:

Provided that subsection (1) shall have effect as if the words “four
years" were substituted for the words "three years”

93.-(1) Subject to the provisions of this section, a person holding an
office to which this section applies shall wvacate the office on
attaining the retiring age.

(2) Any such person may be removed from office only for inability
to discharge the f-4nctions of his office (whether arising from
infirmity of body -or mind or any other cause) or for misbehaviour and
shall not be so removed except in accordance with the provisions of
this section.

(3) Any such person shall be removed from office by the Governor-
General 1if the question of his removal from that office has been
referred to a tribunal appointed under the next following subsection
and the tribunal has recommended to the Governor-General that he ought



to be removed from office for inability as aforesaid or for
misbehaviour.

(4) 1if the appropriate Commission considers that the question of
removing any such person ought to be investigated, then-

(a) the Governor-General acting in his own deliberate Jjudgment,
shall appoint a tribunal which shall consist of a chairman
and not less than two other members, being persons who hold
or have held office as a judge of a court having unlimited
jurisdiction in civil and criminal matters in some part of
the Commonwealth or a court having Jjurisdiction in appeals
from such a court;

(b) that tribunal shall enquire into the matter and report on the
facts thereof to the Governor-General and recommend to the
Governor-General whether he ought to be removed under this
section.

(5) If the question of removing any such person has been referred to a
tribunal under this section, the Governor-General acting in his own
deliberate judgment, may suspend him from performing the functions of
his office and any such suspension may at any time be revoked by the
acting in his own deliberate judgment, and shall in any case cease to
have effect if the tribunal recommends to the Governor-General that he
should not be removed.

(6) The offices to which this section applies are those of Electoral
Commissioner, Director of Public Prosecutions, Commissioner of Police
and Director of Audit.

(7) In this section "the appropriate Commission" means-

(a) in relation to a person holding the office of Electoral
Commissioner or Director of Public Prosecutions the Judicial
and Legal Service Commission;

(b) in relation to a person holding the office of Commissioner of
Police, the Police Service Commission

(c) in relation to a person holding office of Director of Audit,
the Public Service Commission.

(8) The retiring age for holders of the offices mentioned in
subsection (6) of this section shall be the age of sixty years or such
other age as may be prescribed:

Provided that a provision of any law, to the extent that it alters the
age at which persons holding such offices shall vacate their offices,
shall not have effect in relation to any such person after his
appointment unless he consents to its having effect.

94.-(1) The law to be applied with respect to any pensions benefits
that were granted to any person before 12th March 1968, shall be the
law that was in force at the date on which those benefits were granted
or any law in force at a later date that is not less favourable to that
person.



(2) The law to be applied with respect to any pensions benefits (not
being benefits to which the preceding subsection applies) shall-

(a) in so far as those benefits are wholly in respect of a period
of service as a public officer that commenced before 12th
March 1968, be the law that was in force immediately before
that date; and

(b) in so far as those benefits are wholly or partly in respect
of a period of service as a public officer that commenced
after 11th March 1968, be the law in force on the date on
which that period of service commenced,

or any law in force at a later date that is not less favourable,
to that person.

(3) Where a person is entitled to exercise an option as to which of
two or more laws shall apply in his case, the law for which he opts
shall, for the ©purposes of this section, be deemed to Dbe more
favourable to him than the other law or laws.

(4) All pensions benefits (except so far as they are a charge on some
other fund and have been duly paid out of that fund, to the person or
authority to whom payment is due) shall be a charge on the Consolidated
Fund.

(5) In this section "pensions benefits" means any pensions,
compensation, gratuities or other 1like allowances for persons in
respect of their service as public officers or for the widows,
children, dependents or personal representatives of such persons in
respect of such service.

(6) References in this section to the law with respect to pensions
benefits include (without prejudice to their generality)
references to the law regulating the «circumstances in which such
benefits may, be granted or in which the grant of such benefits may
be refused, the law regulating the circumstances in which any such
benefits that have been granted may be withheld, reduced in amount or
suspended and the law regulating the amount of any such benefits.

95.-(1) Where under any law any person or authority has a discretion-

(a) to decide whether or not any pensions benefit shall be
granted; or

(b) to withhold, reduce in amount or suspend any such benefits
that have been granted,

those benefits shall be granted and may not be withheld, reduced
in amount or suspended unless the appropriate Commission concurs
in the refusal to grant the benefits or, as the case may be, in
the decision to withhold them, reduce them in amount or suspend
them.

(2) Where the amount of any pensions benefits that may be granted to
any person is not fixed by law, the amount of the benefits to be
granted to him shall be the greatest amount for which he is eligible
unless the appropriate Commission concurs in his being granted benefits
of a smaller amount.



(3) The appropriate Commission shall not concur under sub-section (1)
or subsection (2) of this section in action taken on the ground that
any person who holds or has held the office of Electoral Commissioner,
Director of Public Prosecutions, judge of the Supreme Court,
Commissioner of Police, Ombudsman or Director of Audit has been guilty
of misbehaviour unless he has been removed from office by reason of
such misbehaviour.

(4) In this section "the appropriate Commission means—

(2) in the case of benefits for which any person may be eligible
in respect of the service in the public service of a person
who, immediately before he ceased to be a public officer, was
subject to the disciplinary control of the judicial and Legal
Service Commission or that have been granted in respect of
such service, the Judicial and Legal Service Commission;

(b) in the case of benefits for which any person may be eligible
in respect of the service in the public service of before he
ceased to be a public officer, was a member of the Police
Force.

(c) in any other case, the Public Service Commission.

(5) Any person who is entitled to the payment of any pensions benefits
and who 1is ordinarily resident outside Mauritius may, within a
reasonable time after he has received that payment, remit the whole of
it (free from any deduction, charge or tax made or levied in respect of
its remission) to any country of his choice outside Mauritius:

Provided that nothing in this subsection shall Dbe construed as
preventing---

(a) the attachment, by order of a court, of any payment or part
of any payment to which a person is entitled in satisfaction
of the Jjudgment of a court or pending the determination of
civil proceedings to which he is a party to the extent to
which such attachment is permitted by the law with respect to
pensions benefits that applies in the case of that person; or

(b) the imposition of reasonable restrictions as to the manner in
which any payment is to be remitted.

(6) In this section "pensions benefits" means any pensions,
compensation, gratuities or other 1like allowances for persons in
respect of their service as public officers or of the widows, children,
dependents or personal representatives of such persons in respect of
such service.

CHAPTER IX
THE OMBUDSMM

96.-(1) There shall be an Ombudsman, whose office shall be a public
office.

(2) The Ombudsman shall be appointed by the Governor-General,
acting after consultation with the Prime Minister, the Leader of the
opposition and such other persons, if any, as appear to the Governor-



General acting in his own deliberate judgment, to be leaders of parties
in the Assembly.

(3) No person shall be qualified for appointment as Ombudsman if he
is a member of, or a candidate for election to, the Assembly or any
Local Authority or is a local government officer, and no person holding
the office of Ombudsman shall perform the functions of any other public
office.

(4) The offices of the staff of the Ombudsman shall be public offices
and shall consist of that of a Senior Investigations Officer and such
other offices as may be prescribed by the Governor-General acting after
consultation with the Prime Minister.

97.-(1) Subject to the provisions of this section, the Ombudsman may
investigate any action taken by any officer or authority to which this
section applies 1in the exercise of administrative functions of that
officer or authority, in any case in which a member of the public
claims, or appears to the Ombudsman, to have sustained injustice in
consequence of mal- administration in connection with the action so
taken and in which-

(a) a complaint under this section is made;

(b) he is invited to do so by any Minister or other member of the
Assembly; or

(c) he considers it desirable to do so of his own motion.

(2) This section applies to the following officers and authorities-

(a) any department of the Government;

(b) the Police Force or any member thereof;

(c) the Mauritius Prison Service or any other service maintained
and controlled by the Government or any officer or authority
of any such service;

(d) any authority empowered to determine the person with whom any
contract or class of contracts is to be entered into by or on
behalf of the Government or any such officer or authority;

(e) such other officers or authorities as may be prescribed by
Parliament:

Provided that it shall not apply in relation to any of the
following officers and authorities-

(1) the Governor-General or his personal staff;

(ii) the Chief justice;

(1iii) any Commission established by this Constitution or
their staff;

(1v) the Director of Public Prosecutions or any person
acting in accordance with his instructions;
(v) any person exercising powers delegated to him
by the Public Service Commission or the Police
Service Commission, being powers the exercise of
which 1is subject to review or confirmation by the
Commission by which they were delegated.

(3) A complaint under this section may be made by any individual, or
by any body of persons whether incorporated or not, not being-



(a) an authority of the Government or a Local Authority or other
authority or body constituted for purposes of the public
service or local government; or

(b) any other authority or body whose members are appointed by
the Governor-General or by a Minister or whose revenues
consist wholly or mainly of moneys provided from public
funds.

(4) Where any person by whom a complaint might have been made under
the last preceding subsection has died or is for any reason unable to
act for  himself, the complaint may be made by his personal
representatives or by a member of his family or other individual
suitable to represent him; but except as aforesaid a complaint shall
not be entertained unless made by the person aggrieved himself.

(5) The Ombudsman shall not conduct an investigation in respect of any
complaint under this section unless the person aggrieved is resident in
Mauritius (or, if he is dead, was so resident at the time of his death)
or the complaint relates to action taken in relation to him while he
was present in Mauritius or in relation to rights or obligations that
accrued or arose in Mauritius.

(6) The Ombudsman shall not conduct an investigation under this
section in respect of any complaint under this section in so far as it
relates to any of the following matters, that is to say-

(a) any action in respect of which the person aggrieved has or
had a right of appeal, reference or review to or before a
tribunal constituted by or under any law 1in force in
Mauritius; or

(b) any action in respect of which the person aggrieved has or
had a remedy by way of proceedings in any court of law:

Provided that-

(1) the Ombudsman may conduct such an investigation
notwithstanding that the person aggrieved has or had such a right
or remedy if satisfied that in the particular circumstances it is
not reasonable to expect him to avail himself or to have availed
himself of that right remedy; and

(ii) nothing in this subsection shall preclude the Ombudsman
from conducting any investigation as to whether any of the
provisions of Chapter II of this Constitution has contravened.

(7) The Ombudsman shall not conduct an investigation in respect of
any complaint made under this section in respect of any action if he 1is
given notice in writing by the Prime Minister that the action was taken
by a Minister in person in the exercise of his own deliberate judgment.

(8) The Ombudsman shall not conduct an investigation in respect of
any complaint made under this section where it appears to him-

(a) that the complaint is merely frivolous or vexatious;
(b) that the subject-matter of the complaint is trivial;



(c) that the person aggrieved has no sufficient interest in the
subject-matter of the complaint; or

(d) that the making of the complaint has, without reasonable cause,
been delayed for more than twelve months.

(9) The Ombudsman shall not conduct an investigation under this
section in respect of any matter if he is given notice by the Prime
Minister that the investigation of that matter would not be in the
interests of the security of Mauritius.

(10) In this section "action" includes failure to act.

98.-(1) Where the Ombudsman proposes to conduct an investigation under
the preceding section, he shall afford to the principal officer of any
department or authority concerned, and to any other person who is
alleged to have taken or authorised the action in question, an
opportunity to comment on any allegations made to the Ombudsman in
respect thereof.

(2) Every such investigation shall be conducted in private but
except as provided in this Constitution or as prescribed under section
102 of this Constitution the procedure for conducting an investigation
shall be such as the Ombudsman considers appropriate in the
circumstances of the case; and without prejudice to the generality of
the foregoing provision the Ombudsman may obtain information from such
persons and in such manner, and make such enquiries, as he thinks fit,
and may determine whether any person may be represented, by counsel or
attorney-at-law or otherwise, in the investigation.

99.-(1) For the purposes of an investigation under section 97 of this
Constitution the Ombudsman may require any Minister, officer or member
of any department or authority concerned or any other person who in his
opinion is able to furnish information or produce documents relevant to
the investigation to furnish any such information or produce any such
document.

(2) For the purposes of any such investigation the Ombudsman shall
have the same powers as the Supreme Court in respect of the attendance
and examination of witnesses (including the administration of oaths and
the examination of witnesses abroad) and in respect of the production
of documents.

(3) No obligation to maintain secrecy or other restriction upon the
disclosure of information obtained by or furnished to persons in the
public service imposed by any law in force in Mauritius or any rule of
law shall apply to the disclosure of information for the purposes of
any such investigation; and the Crown shall not be entitled in relation
to any such investigation to any such privilege in respect of the
production of documents or the giving of evidence as is allowed by law
in legal proceedings.

(4) No person shall be required or authorised by virtue of this
section to furnish any information or answer any question or produce
any document relating to proceedings of the Cabinet or any committee
thereof; and for the purposes of this sub-section a certificate issued
by the Secretary to the Cabinet with the approval of the Prime Minister



and certifying that any information, question or document so relates
shall be conclusive.

(5) The Attorney-General may give notice to the Ombudsman, with
respect to any document or information specified in the notice, or any
class of documents or information so specified, that in his opinion the
disclosure of that document or information, or of documents or
information of that class, would be contrary to the public interest in
relation to defence, external relations or internal security; and where
such a notice is given nothing in this section shall be construed as
authorising or requiring the Ombudsman or any member of his staff to
communicate to any person for any purpose any document or information
specified in the notice, or any document or information of a class so
specified.

(6) Subject to subsection (3) of this section, no person shall be
compelled for the purposes of an investigation under section 97 of this
Constitution to give any evidence or produce any document which he
could not be compelled to give or produce in proceedings before the
Supreme Court.

100.-(1) The provisions of this section shall apply 1in every
case where, after making an investigation, the Ombudsman is of opinion
that the action that was the subject-matter of investigation was-

contrary to law;

based wholly or partly on a mistake of law or fact;
unreasonably delayed; or

otherwise unjust or manifestly unreasonable.
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(2) If any case to which this section applies the Ombudsman is of
opinion-

) that the matter should be given further consideration;

) that an omission should be rectified;

) that a decision should be cancelled, reversed or varied;

) that any practice on which the act, omission, decision or
recommendation was based should be altered;

(e) that any 1law on which the act, omission, decision or
recommendation was based should be reconsidered;

(f) that reasons should have been given for the decision; or

(g) that any other steps should be taken, the Ombudsman shall
report his opinion, and his reasons there- for, to the
principal officer of any department or authority concerned, and
may make such recommendations as he thinks fit; he may request
that office r to notify him, within a specified time, of the
steps (if any) that it is proposed to take to give effect to
his recommendations; and he shall also send a copy of his
report and recommendations to the Prime Minister and to any
Minister concerned.

(a
(b
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(3) If within a reasonable time after the report is made no action is
taken which seems to the Ombudsman to be adequate and appropriate, the
Ombudsman, 1f he thinks fit, after considering the comments (if any)
made by or on behalf of any department, authority, body or person
affected, may send a copy of the report and recommendations to the



Prime Minister and to any Minister concerned, and may thereafter make
such further report to the Assembly on the matter as he thinks fit.

101.-(1) In the discharge of his functions, the Ombudsman shall not be
subject to the direction or control of any other person or authority
and no proceedings of the Ombudsman shall be called in question in any
court of law.

(2) In determining whether to initiate, continue or discontinue an
investigation under section 97 of this Constitution the Ombudsman shall
act in accordance with his own discretion; and any question whether a
complaint 1is duly made for the purposes of that section shall be
determined by the Ombudsman.

(3) The Ombudsman shall make an annual report to the Governor-
General concerning the discharge of his functions, which shall be laid
before the Assembly.

102. There shall be such provision as may be prescribed for such
supplementary and ancillary matters as may appear necessary oOr
expedient in consequence of any of the provisions of this Chapter,
including (without prejudice to the generality of the foregoing power)
provision-

(a) for the procedure to be observed by the Ombudsman in
performing his functions;
(b) for the manner in which complaints under section 97 of this

Constitution may be made (including a requirement that such
complaints should be transmitted to the Ombudsman through
the intermediary of a member of the Assembly);

(c) for the payment of fees 1in respect of any complaint or
investigation;

(d) for the powers, protection and privileges of the Ombudsman
and his staff or of other persons or authorities with
respect to any investigation or report by the Ombudsman,
including the privilege of communications to and from the
Ombudsman and his staff; and

(e) the definition and trial of offences connected with the
functions of the Ombudsman and his staff and the imposition
of penalties for such offences.

CHAPTER X
FINANCE

103. All revenues or other moneys raised or received for the
purposes of the Government (not being revenues or other moneys that are
payable by or under any law into some other fund established for a
specific purpose or that may by or under any law be retained by the
authority that received them for the purposes of defraying the expenses
of that authority) shall be paid into and form one Consolidated Fund.

104.-(1) No moneys shall be withdrawn from the Consolidated Fund
except-

(a) to meet expenditure that is charged upon the Fund by this
Constitution or by any other law in force in Mauritius; or



(b) where the issue of those moneys has been authorised by an
Appropriation law or by a supplementary estimate approved by
resolution of the Assembly or in such manner, and subject to
such conditions, as may Dbe prescribed in pursuance of
section 106 of this Constitution.

(2) No moneys shall be withdrawn from any public fund of Mauritius
other than the Consolidated Fund unless the issue of those moneys has
been authorised by or under a law.

(3) No moneys shall be withdrawn from the Consolidated Fund except in
the manner prescribed.

(4) The deposit of any moneys forming part of the Consolidated Fund
with a Dbank or with the Crown Agents for Oversea Governments and
Administration or the investment of any such moneys in such securities
as may be prescribed shall not be regarded as a withdrawal of those
moneys from the Fund for the purposes of this section.

105.-(1) The Minister responsible for finance shall cause to be
prepared and laid before the Assembly, before or not later than thirty
days after the commencement of each financial year, estimates of the
revenues and expenditure of Mauritius for that year.

(2) The heads of expenditure contained in the estimates for a
financial year (other than expenditure charged upon the Consolidated
Fund by this Constitution or any other law) shall be included in a
bill, to Dbe known as an Appropriation bill, introduced into the
Assembly to provide for the issue from the Consolidated Fund of the
sums necessary to meet that expenditure and the appropriation of those
sums for the purposes specified in the bill.

(3) If in any financial year it is found-

(a) that the amount appropriated by the Appropriation law for the
purposes included in any head of expenditure is insufficient
or that a need has arisen for expenditure for a purpose for
which no amount has been appropriated by the Appropriation
law; or

(b) that any moneys have been expended on any head of expenditure
in excess of the amount appropriated for the purposes
included in that head by the Appropriation law or for a
purpose for which no amount has Dbeen appropriated by the
Appropriation law,

a supplementary estimate showing the sums required or spent shall
be laid before the Assembly and the heads of expenditure shall be
included in a supplementary Appropriation bill introduced in the
Assembly to provide for the appropriation of those sums, or in a
motion or motions introduced into the Assembly for the approval
of such expenditure.

(4) Where any supplementary expenditure has been approved 1in a
financial year by a resolution of the Assembly in accordance with the
provisions of the preceding subsection, a supplementary Appropriation
bill shall be introduced in the Assembly, not later than the end of the



financial year next following, providing for the appropriation of the
sums so approved.

106. If the Appropriation law in respect of any financial year has not
come 1into operation by the beginning of that financial vyear, the
Minister responsible for finance may, to such extent and subject to
such conditions as may be prescribed, authorise the withdrawal of
moneys from the Consolidated Fund for the purpose of meeting
expenditure necessary to carry on the services of the Government until
the expiration of six months from the beginning of that financial year
or the coming into operation of the Appropriation law, whichever is the
earlier.

107.-(1) There shall Dbe such provision as may be prescribed by
Parliament for the -establishment of a Contingencies Fund and for
authorising the Minister responsible for finance, if he 1ii satisfied
that there has arisen an urgent and unforeseen need for expenditure for
which no other provision exists, to make advances from that Fund to
meet that need.

(2) Where any advance 1is made from the Contingencies Fund, a
supplementary estimate shall be laid before the Assembly, and a bill or
motion shall be introduced therein, as soon as possible for the purpose
of replacing the amount so advanced.

108.-(1) There shall be paid to the holders of the offices to which
this section applies such salaries and such allowances as may be
prescribed.

(2) The salaries and any allowances payable to the holders of the
offices to which this section applies shall be a charge on the
Consolidated Fund.

(3) Any alteration to the salary payable to any person holding any
office to which this section applies or to his terms of office, other
than allowances, that 1is to his disadvantage shad not have effect in
relation to that person after his appointment unless he consents to its
having effect.

(4) Where a person's salary or terms of office depend upon his
option, the salary or terms for which he opts shall, for the purposes
of the last preceding subsection, be deemed to be more advantageous to
him than any others for which he might have opted.

(5) This section applies to the office of Govenor-General, chairman
or other members of the Electoral Boundaries Commission or of the
Electoral Supervisory Commission, Electoral Commissioner, Director of
Public Prosecutions, Chief Justice, Senior Puisne judge, Puisne judge,
appointed member of the judicial and Legal Service Commission, chairman
or other member of the Public Service Commission, appointed member of
the Police Service Commission, Commissioner of Police, Ombudsman or
Director of Audit.

109.-(1) All debt charges for which Mauritius 1is 1liable shall be a
charge on the Consolidated Fund.



(2) For the purpose of this section debt charges include interest,
sinking fund charges, the repayment or amortisation of debt, and all
expenditure in connection with the raising of loans on the security of
the revenues of Mauritius or the Consolidated Fund and the service and
redemption of debt thereby created.

110.-(1) There shall be a Director of Audit, whose office shall be a
public office and who shall be appointed by the public Service
Commission, acting after consultation with the Prime Minister and the
Leader of the Opposition.

(2) The public, accounts of Mauritius and of all courts of law and
all authorities and officers of the Government shall be audited and
reported on by the Director of Audit and for that purpose the Director
of Audit or any person authorised by him in that Dbehalf shall have
access to all books, records, reports and other documents relating to
those accounts:

Provided that, if it 1is so prescribed in the case of any body
corporate directly established by 1law, the accounts of that Dbody
corporate shall be audited and reported on by such person as may be
prescribed.

(3) The Director of Audit shall submit his reports to the Minister
responsible for finance, who shall cause them to be laid before the
Assembly.

(4) In the exercise of his functions under this Constitution the
Director of Audit shall not be subject to the direction or control of
any other person or authority.

CHAPTER XI
MISCELLANEOUS

111.-(1) In this Constitution, unless the context otherwise requires-

“the Assembly" means the Legilative Assembly established by this
Constitution;

“the Commonwealth" means Mauritius and any country to which
section 25 of this Constitution for the time being applies, and
includes the dependencies of any such country;

“the Court of Appeal" means the Court of Civil Appeal or the
Court of Criminal Appeal;

"disciplined force" means-

(a) a naval, military or air force;

(b) the Police Force;

(c) a fire service established by any law in force in Mauritius;
or

(d) the Mauritius Prison Service;

“disciplinary law" means a law regulating the discipline-

(a) of any disciplined force; or



(b) of persons serving prison sentences;

“financial year" means the period of twelve months ending on the
thirtieth day of June in any year or such other day as may be
prescribed by Parliament;

“the Gazette means the Government Gazette of Mauritius;

"the Island of Mauritius" includes the small islands, adjacent
thereto;

"Local Authority" means the Council of a town, district or
village in Mauritius;

"local government officer" means a person holding or acting in
any office of emolument in the service of a Local Authority but
does not include a person holding or acting in the office of
Mayor, Chairman or other member of a Local Authority or Standing
Counsel or Attorney Local Authority;

“Mauritius" means the territories which immediately before 12th
March 1968 constituted the colony of Mauritius;

“oath" includes affirmation;

“oath of allegiance" means such oath of allegiance as prescribed
in schedule 3 to this Constitution;

“Parliament" means the Parliament established by this
Constitution;

"the Police Force" means the Mauritius Police Force and includes
any other police force established 1in accordance with such
provision as may be prescribed by Parliament;

"prescribed" means prescribed in a law:

Provided that-

(a) in relation to anything that may be prescribed only
by Parliament, it means prescribed in any Act of Parliament;
and

(b) in relation to anything that may be prescribed only
by some other specified person or authority, it means
prescribed in an order made by that other person or
authority;

“public office" means, subject to the provisions of the next
following section, an office of emolument in the public service;

“public officer" means the holder of any public office and
includes a person appointed to act in any public office;

“the public service” means the service of the State in a civil
capacity in respect of the government of Mauritius;

“Rodrigues" means the Island of Rodrigues.



“session” means the sittings of the Assembly commencing when
Parliament first meets after any general election or its
prorogation at any time and terminating when Parliament 1is
prorogued or is dissolved without having been prorogued;

“sitting” means a period during which the Assembly is sitting
continuously without adjournment, and includes any period during
which the Assembly is in committee;

“subordinate court" means any court of law subordinate to the
Supreme Court but does not include a court-martial.

(2) Save as otherwise provided in this Constitution, the
Interpretation Act 1889 (a) shall apply, with the necessary adaptations,
for the purpose of interpreting this Constitution and otherwise in
relation thereto as 1is applies for the purpose of interpreting and in
relation to Acts of the Parliament of the United Kingdom.

112.-(1) In this Constitution, unless the context otherwise requires,
the expression "public office”-

(a) shall be construed as including the offices of judges of
the Supreme Court, the offices of members of all other
courts of law in Mauritius (other than courts-martial), the
offices of members of the Police Force and the offices on
the Governor-General’s personal staff; and

(b) R: A 48/91

(2) For the purposes of this Constitution, a person shall not be
considered as holding a public office or a local government office, as
the case may be, by reason only that he is in receipt of a pension or
other like allowance in respect of service under the Crown or under a
Local Authority.

(3) For the purposes of sections 38(3), 88(2) and 90(2) of this
Constitution, a person shall not be considered as holding public office
or a local government office, as the case may be, by reason only that
he is in receipt of fees and allowances by virtue of his membership of
a board, council, committee, tribunal or other similar authority
(whether incorporated or not).

113.- (R& R: Act 2/82)

114.-(1) In this Constitution, unless the context otherwise requires, a
reference to the holder of an office by the term designating his office
shall be construed as including a reference to any person for the time
being lawfully acting in or exercising the functions of that office.

(2) Where power 1is vested by this Constitution in any person or
authority to appoint any person to act in or perform the functions of
any office if the holder thereof is himself unable, to perform those
functions, no such appointment shall be called in guestion on the
ground that the holder of the office was not unable to perform those
functions.



115. (1) Where any person has vacated any office established by this
Constitution, he may, 1f qualified, again be appointed or elected to
hold that office in accordance with the ©provisions of this
Constitution.

(2) Where a power 1is conferred by this Constitution upon any
person to make any appointment to any office, a person may be appointed
to that office notwithstanding that some other person may be holding
that office, when that other person is on leave of absence pending the
relinquishment of the office; and where two or more persons are holding
the same office by reason of an appointment made in pursuance of this
subsection, then, for the purposes of any function conferred upon the
holder of that office, the person last appointed shall be deemed to be
the sole holder of the office.

116.-(1) References in this Constitution to the power to remove a
public officer from his office shall Dbe construed as including
references to any power conferred by any law to require or permit that
officer to retire from the public service and to any power or right to
terminate a contract on which a person is employed as a public officer
and to determine whether any such contract shall or shall not be
renewed:

Provided that-

(a) nothing in this subsection shall be construed as
conferring on any person or authority power to require any
person, to whom the provisions of section 78(2) to (6) or
section 92(2) to (5) apply to retire from the public service;
and

(b) any power conferred by any law to permit a person to
retire from the public service shall in the case of any public
officer who may be removed from office by some person or
authority other than a Commission established Dby this
Constitution, vest in the Public Service Commission.

(2) Any provision in this Constitution that vests in any person or
authority power to remove any public officer from his office shall be
without prejudice to the power of any person or authority to abolish
any office or to any law providing for the compulsory retirement of
public officers generally or any class of public officer on attaining
an age specified therein.

117. Any person who has been appointed to any office established by
this Constitution may resign from that office by writing under his hand
addressed to the person or authority by whom he was appointed; and the
resignation shall take effect, and the office shall accordingly become
vacant-

(a) at such time or on such date (if any) as may be specified
in the writing; or

(b) when the writing is received by the person or authority to
whom it 1s addressed or by such other person as may be

authorised by that person or authority to receive it,

whichever is the later:



Provided that the resignation may be withdrawn before it takes
effect if the person or authority to whom the resignation is
addressed consents to its withdrawal.

118. (1) Any Commission established by this Constitution may by
regulations make provision for regulating and facilitating the
performance by the Commission of its functions under this Constitution.

(2) Any decision of any such Commission shall require the
concurrence of a majority of all the members thereof and subject as
aforesaid, the Commission may act notwithstanding the absence of any
member:

Provided that if in any particular case a vote of all the members is
taken to decide the question and the votes cast are equally divided the
chairman shall have and shall exercise a casting vote

(3) Subject to the provisions of this section, any such Com mission
may regulate its own procedure.

(4) In the exercise of their functions under this Constitution, no
such Commission shall be subject to the direction or co of any other
person or authority.

(5) In addition to the functions conferred upon it by or under this
Constitution any such Commission shall have such power and other
functions (if any) as may be prescribed.

(6) The wvalidity of the transaction of Dbusiness of any such
Commission shall not be affected by the fact that some person who was
not entitled to do so took part in the proceedings.

(7) The provisions of subsections (1), (2), (3) and (4) of the
section shall apply in relation to a tribunal established for the
purposes of section 5(4), 15(4), 18(3), 78(4), 92(4), or 93(4) of this
Constitution as they apply in relation to a Commission established by
this Constitution, and any such tribunal shall have the same powers as
the Supreme Court 1in respect of the attendance and examination of
witnesses (including the administration of oaths and the examination of
witnesses abroad) and in respect of the production of documents.

119. No provision of this Constitution that any person or authority
shall not be subject to the direction or control of any other person or
authority in the exercise of any functions under this Constitution
shall be construed as precluding a court of law from exercising
jurisdiction 1in relation to any question whether that person or
authority has performed those functions in accordance with this
Constitution or any other law or should not perform those functions.

120. Where any power 1is conferred by this Constitution to make any
order, regulation or rule, or to give any direction, the power shall be
construed as including the power, exercisable in like manner, to amend
or revoke any such order, regulation, etc. rule or direction.

121. Where any person or authority other than the President is directed
by this Constitution to exercise any function after consultation with



any other person or authority, that person or authority shall not be
obliged to exercise that function in accordance with the advice of that
other person or authority.

122. All 1laws other than Acts of Parliament that make any such
provision as 1s mentioned in section 5 (1) or section 15 (3) of this
Constitution or that establish new criminal offences or impose new
penalties shall be laid before the Assembly as soon as 1s practicable
after they are made and (without prejudice to any other power than may
be vested in the Assembly in relation to any such law) any such law may
be revoked by the Assembly by resolution passed within thirty days
after it is laid before the Assembly:

Provided that-

(a) 1f it 1is so prescribed by Parliament in relation to any such law,
that law shall not be laid before the Assembly during a period of
public emergency within the meaning of Chapter 11 of this
Constitution;

(b) in reckoning the period of thirty days after any such law is laid
before the Assembly no account shall be taken of any period during
which Parliament is dissolved or prorogued or is adjourned for more
than four days.

SCHEDULE I TO THE CONSTITUTION
ELECTION OF MEMBERS OF LEGISLATIVE ASSEMBLY

1. -(1) There shall be sixty-two seats 1in the Assembly for members
representing constituencies and accordingly each constituency shall
return three members to the Assembly in such manner as may be
prescribed, except Rodrigues, which shall so return two members.

(2) Every member returned by a constituency shall be directly
elected in accordance with the provisions of this Constitution at a
general election held in such manner as may be prescribed.

(3) Every vote cast by an elector at any election shall be given
by means of a ballot which, except in so far as may be otherwise
prescribed in relation to the casting of wvotes by electors who are
incapacitated by blindness or other physical cause or unable to read or
understand any symbols on the ballot paper, shall be taken so as not to
disclose how any vote is cast; and no vote cast by any elector at any
general election shall be counted unless he cast valid votes for three
candidates in the constituency in which he is registered or, in the
case of an elector registered in Rodrigues, for two candidates in that
constituency.

2.-(1) Every political party in Mauritius, being a lawful association,
may, within fourteen days before the day appointed for the nomination
of candidates for election at any general election of members of the
Assembly, be registered as a party for the purposes of that election
and paragraph 5(7) of this schedule by the Electoral Supervisory
Commission upon making application in such manner as may be prescribed:

Provided that any two or more political parties may be registered as
a party alliance for those purposes, in which case they shall be



regarded as a single party for those purposes; and the provisions of
the schedule shall be construed accordingly.

(2) Every candidate for election at any general election may at his
nomination declare in such manner as may be prescribed that he belongs
to a party that 1is registered as such for the purpose of that
election, and, if h does so, he shall regarded as a member of that
party for those purposes, while if he does not do so, he shall not be
regarded as a member of any party for those purposes; and where any
candidate 1is regarded as a member of a party for those purposes, the
name of that party shall be stated on any ballot paper prepared for the
purposes upon which his name appears.
for those purposes up

(3) Where any party is registered under this paragraph, the Electoral
Supervisory Commission shall from time to time be furnished in such
manner as may be prescribed with the names of at least two persons, any
one of whom is authorised to discharge the functions of leader of that
party for the purposes of the proviso to paragraph 5(7) of the
Schedule.

(4) There shall Dbe such provision as may be prescribed requiring
g-) persons who make applications or declarations for the purposes of
this paragraph to furnish evidence with respect to the matters stated
in such applications or declarations and to their authority to make
such applications or declarations.

(5) There shall Dbe such provision as may be prescribed for the
determination, by a single judge of the Supreme Court before the day
appointed for the nomination of candidates at a general election, of
any question incidental to any such application or declaration made in
relation to that general election; and the determination of the judge
therein shall not be subject to appeal.

3.-(1) Every candidate at any general election of members of the
Assembly shall declare 1in such manner as may be prescribed which
community he belongs to and that community shall be stated in a
published notice of his nomination.

(2) Within seven days of the nomination of any candidate for election
at any general election an application may be made by any elector in
such manner as may be prescribed to the Supreme Court to resolve any
question as to the correctness of the declaration relating to his
community made by that candidate in connection with his nomination, in
which case the application shall (unless withdrawn) be heard and
determined by a single judge of the Supreme Court, in such manner as
may be prescribed, within fourteen days of the nomination; and the
determination of the judge therein shall not be subject to appeal.

(3) For the purposes of this schedule, each candidate for election at
any general election shall be regarded as belonging to the community to
which he declared he belonged at his nomination as such or, if the
Supreme Court has held in proceedings questioning the correctness of
his declaration that he belongs to another community, to that other
community; but the community to which any candidate belongs for those
purposes shall not be stated upon any ballot paper prepared for those
purposes.



(4) For the purposes of this schedule, the population of Mauritius
shall be regarded as including a Hindu community, a Muslim community
and a Sino-Mauritian community; and every person who does not appear,
from his way of 1life, to belong to one or other of those three
communities shall be regarded as belonging to the General Population,
which shall itself be regarded as a fourth community.

4.-(1) If it is so prescribed, every candidate for election as a member
of the Assembly shall 1in connection with his nomination make a
declaration in such manner as may be prescribed concerning his
qualifications for election as such.

(2) There shall be such provision as may be prescribed for the
determination by a returning officer of questions concerning the
validity o any nomination of a candidate for election as a member of
the Assembly.

(3) If a returning officer decides that a nomination is wvalid, his
decision shall not Dbe questioned 1in any proceedings other than
proceedings under section 37 of this Constitution.

(4) If a returning officer decides that a nomination is invalid, his
decision may be questioned upon an application to a single judge of the
Supreme Court made within such time and in such manner as may be
prescribed, and the determination of the Jjudge therein shall not be
subject to appeal.

5.-(1) In order to ensure a fair and adequate representation of each
community, there shall be eight seats in the Assembly, additional to
the sixty-two seats for members representing constituencies

which shall so far as 1s ©possible Dbe allocated to persons if
any, belonging to parties who have stood as candidates for election as
members at the general election but have not been returned as members
to represent constituencies.

(2) As soon as 1is practicable after all the returns have been made of
persons elected at any general election as members to represent
constituencies, the eight additional seats shall be allocated 1in
accordance with the following provisions of this paragraph by the
Electoral Supervisory Commission which shall so far as is possible make
a separate determination in respect of each seat to ascertain the
appropriate unreturned candidate (if any) to fill that seat.

(3) The first four of the eight seats shall so far as is possible each
be allocated to the most successful unreturned candidate if any who is
a member of a party and who belongs to the appropriate community,
regardless of which party he belongs to.

(4) When the first four seats (or as many as possible of those seats)
have been allocated, the number of such seats that have been allocated
to persons who belong to parties other than the most successful party,
shall be ascertained and so far as is possible that number of seats our
of the second four seats shall one by one be allocated to the
mod successful unreturned candidates (if any) belonging both to the
second most successful of those parties and to the appropriate



community, and so on as respects any remaining seats and any remaining
parties that have not received any of the eight seats.

(5) In the event that any of the eight seats remains unfilled,
then the following procedure shall so far as is possible be followed
(and, if necessary, repeated) until all (or as many as possible) of
the eight seats are filled, that 1is to seat one seat shall be
allocated to the most successful unreturned candidate, if any belonging
both to the most successful of the parties that have not received any
of the eight seats and to the appropriate community, the next seat (if
any) shall be allocated to the most successful unreturned candidate (if
any) belonging both to the second most successful of those parties and
to the appropriate community, and so on as respects any remaining
seats, and any remaining parties that have not received any of the
eight seats.

(6) In the event that any of the eight seats still remains unfilled,
then the following procedure shall so far as 1is possible be followed
(and, 1if necessary, repeated) until all (or as many as possible) of the
eight seats are filled, that is to say, one seat shall be allocated to
the most successful unreturned candidate (if any) belonging both to the
second most successful party and to the appropriate community, the next
seat (if any) shall be allocated to the most successful unreturned
candidate (if any) belonging both to the third most successful party
(if any) and to the appropriate community, and so on as respects any
remaining seats and parties.

(7) If at any time before the next dissolution of Parliament one of
the eight seats falls vacant, the seat shall as soon as 1is reasonably
practicable after the occurrence of the wvacancy be allocated by the
Electoral Supervisory Commission to the most successful wunreturned
candidate (if any) available who belongs to the appropriate community
and to the party to whom the person to whom the seat was allocated at
the last general election belonged:

Provided that, if no candidate of the appropriate community who belongs
to that party is available, the seat shall be allocated to the most
successful unreturned candidate available who belongs to the
appropriate community and who belongs to such other party as 1is
designated by the leader of the party with no available candidate.

(8) The appropriate community means, in relation to the allocation of
any of the eight seats, the community that has an unreturned candidate
available (being a person of the appropriate party, if the seat is one
of the second four seats) and that would have the highest number of
persd4ns (as determined Dby reference to the results of the latest
published overall census of the whole population of Mauritius) in
relation to the number of seats in the Assembly held immediately before
the allocation of the seat by persons belonging to that community
(whether as members elected to represent constituencies or otherwise),
if the seat were also held by a person belonging to that community:

Provided that, 1if, in relation to the allocation of any seat, two or
more communities have the same number of persons as aforesaid
preference shall be given to the community with an unreturned candidate
who was more successful than the unreturned candidates of the other
community or communities (that candidate and those other candidates



being persons of the appropriate party, if the seat 1is one of the
second four seats).

(9) The degree of success of a party shall for the purposes of
allocating any of the eight seats at any general election of members of
the Assembly, be assessed by reference to the number of candidates
belonging to that party returned as members to represent constituencies
at that election as compared with the respective numbers of candidates
of other parties so returned, no account being taken of a party that
had no candidates so returned or of any change in the membership of the
Assembly occurring because the seat of a member so returned becomes
'vacant for any cause,, and the degree of success of an unreturned
candidate of a particular community (or of a particular party and
community) at any general election shall be assessed by comparing the
percentage of all the wvalid votes cast in the constituency in which he
stood for election secured by him at that election with the percentages
of all the wvalid votes cast in the respective constituencies in which
they stood for election so secured by other unreturned candidates of
that particular community (or, as the case may be, of that particular
party and that particular community), no account being taken of the
percentage of votes secured by any unreturned candidate who
has already been allocated one of the eight seats at that election or
by any unreturned candidate who is not a member of a party:

Provided that if, 1in relation to the allocation of any seat, any
two or more parties have the same number of candidates returned as
members elected to represent constituencies, preference shall be given
to the party with an appropriate unreturned candidate who was more
successful than the appropriate unreturned candidate or candidates of
the other party or parties.

(10) Any number required for the purpose of sub-paragraph (8) this
paragraph or any percentage required for the purposes of sub-paragraph
(9) of this paragraph shall be calculated to not more than three places
of decimals if it cannot be expressed as a whole number.

SCHEDULE 2 TO THE CONSTITUTION
( R & R: A. 48/91)

EXPLANATORY NOTE
(This Note i1s not Part of the Order)

By virtue of the Mauritius Independence Act 1968 Mauritius
will attain fully responsible status within the Commonwealth on 12th
March 1968. This Order makes provision for a Constitution for Mauritius

to come into effect on that day, including provision for the
legislature, executive government, the Jjudicature and the public
service. The Constitution also contains ©provisions relating to

citizenship of Mauritius and fundamental rights and freedom of the
individual.
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STATUTORY INSTRUMENTS

1968 No. 111 |
BRITISH INDIAN OCEAN TERRITORY
OVERSEAS TERRITORIES
The British Indian Ocean Territory (Amendment) Order 1968
Made - - - - 26th January 1968
At the Court at Sandringham, the 26th day of January 1968

| Present,

The Queen’s Most Exéellent Majesty in Council

Her Majesty, by virtue and in exercise of the powers in that behalf by the
Colonial Boundaries Act 1895(a) or otherwise in Her Majesty vested, is
pleased, by and with the advice of Her Privy Council, to order, and it is
hereby ordered, as follows: —

Citation and  1.—{1) This Order may be cited as the British Indian Ocean Terrtory

construction. { Amendment) Order 1968 and shall be construed as one with the British
Indian Ocean Territory Order 1965(b} (hereinafter called “the principal
Order ™).

{2) The principal Order and this. Order may be cited together as the
British Indian Ocean Ternitory Orders 1965 and 1968.

Amendment 2. The principal Order shall have effect as if—
[ principal . - . .
%rdpg-r_lc'pa (@) in the definition of * the Aldabra Group” in section 2(1} the words

“as specified in the First Schedule to the Seychelies Letters Patent
1948 and ” were omitted ;

{(5) in schedule 2 for the words—

“ Trois Fréres, including Danger Island and Eagle Island.”
there were substituted the words—

* Three Brothers Islands
Nelson or Legour Island
Eaple Islands
Danger Island.” ; and

(¢) in schedule 3 the words *“ Polymnie Island " were inserted immed:ately
after the words * Cocoanut Island .

W. G. Agnew.

(a) 1895 ¢, 34. (b) S.I. 1965/1920 (1963 III, p. 5767).
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EXPLANATORY NOTE

{This Note is not part of the Order.)

This Order corrects certain inaccuracies in the deseriptions of the Chagos
Archipelago and the Aldabra Group respectively in the British Indian
Ocean Territory Order 1965.
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S.A. de Smith, Mauritius: Constitutionalism in a Plural Society, 31 Modern Law Review
(November 1968) pp. 601-622
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MODERN LAW REVIEW

Volume 31 November 1968 No. 6

MAURITIUS: CONSTITUTIONALISM IN A
PLURAL SOCIETY

** A daintie island of good refreshing . . . there is not under the sunne
a more pleasant, healthy and fruitful piece of ground for an island
uninhabited.”” (PeTER MUNDY, navigator, c. 1638.)

MauriTius, I’Ile de France, was ceded to the Crown in 1814. It
became an independent member of the Commonwealth on March 12,
1968, and was elected to membership of the United Nations by
acclamation on April 24, Between 1957 and 1966 eleven Common-
wealth countries in Africa, peopled by less sophisticated inhabitants,
had preceded Mauritius along the same road. Why did Mauritius
lag behind? Only by outlining some of the special problems affect-
ing Mauritius can this question be answered. Such an outline, albeit
inadequate to portray a complex scene, will also help to explain the
peculiar features of the independence constitution.

I. BACKGROUND !

Mauritius is small, remote and overpopulated. Its economy is
seriously vulnerable to fluctuations in world commedity prices.
Intricate communal problems have stunted the growth of national
consciousness and have too often dominated political controversy in
modern times. In many developing countries some of these difficul-
ties are present in a more acute form; but the Mauritian blend is
unique.

Geography has been unkind to Mauritius. The island lies far out
in the Indian Ocean, more than 500 miles to the east of Madagascar.
Together with Rodrigues, a smaller island another 860 miles to the

1 There is no standard work on Mauritius, and next to nothing has been
published on the fascinating political contortions of the last few years; the
writer is obliged to resist any temptation to fill this gap. General historical
accounts can be found in P. J. Barnwell and A. Toussaint, A Short History
of Mauritius (1949) and Auguste Toussaint, History of the Indian Ocean
(1966). Detailed factual information is collected in the Annual Reports
(H.M.8.0.); the latest is for 1966, Burton Benedict, Mauritius: Problems of a
Plural Society (1965) is a good short survey of the main contemporary issues.
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east,” it has an area of 760 square miles *; the islands are frequently
smitten by cyeclones.

Unfortunately, the population is now more than 800,000, an
extraordinary figure for a tiny agricultural country, and despite a
recent decline in the birth-rate it may well exceed two millions by
the end of the century.* The soil is fertile, but no mineral resources
have yet been discovered, and the economy is overwhelmingly
dependent on sugar, which accounts for 97 per cent. of the country’s
exports.” The sugar industry in Mauritius is highly efficient. But
the present world market price of sugar does not even cover the cost
of production. The standard of living, still significantly higher than
in the large majority of African and Asian countries, has been main-
tained by virtue of the Commonwealth Sugar Agreement, under
which two-thirds of the sugar crop is sold, largely to the United
Kingdom, at a high price.* Unemployment and underemployment
are rife; some progress has been made towards diversification of
the economy by the development of light industry, tourism and tea
production, but there are too few jobs to provide for the growing
body of school-leavers.® Foreign investment and international aid
are sorely needed; they are also sorely needed by a great number
of competitors. Emigration is acting as a palliative to the problem
of over-population; but the Mauritians who leave tend to be those
with specialised skills whom the country can jll afford to lose.
Shortly before independence Mauritius received from the United
Kingdom a substantial grant of budgetary aid; this was the first
occasion on which Mauritius had received direct aid for such a
purpose.

Communal problems in Mauritius, though undoubtedly serious, are
not necessarily desperate. Mauritius has no long history of bloody
inter-communal disorders—the rioting between Muslims and Creoles
early in 1968, resulting in twenty-seven deaths, was unprecedented—
or residential segregation; nor is there an indigenous population
outnumbered by immigrants of a different race or culture. The only
important indigenous inhabitant was the dodo. The Dutch, fitful

2 Rodrigues, little known to the outside world and difficult to reach (see Quentin
Keynes, ‘* Island of the Dodo " (1956) 100 National Geographic Magazine 71,
93, 99, 102-104), produces livestock and vegetables, Till independence it was
administered as a dependency of Mauritius. For Rodriguan separatism, see
pp. 612, 613, 622, post.

Mauritius (with Rodrigues) also has two remote island dependencies, Agalega
and Cargados Carajos. A former dependency, the Chagos Archipelago, was
detached in 1965; see p. 609, post. See generally, Sir Robert Scott, Limuria :
the Lesser Dependencies of Mauritius (1964); F. D. Ommaney, The Shoals of
Capricorn (1952).

Cf. Richard Titmuss and Brian Abel-Smith, Social Policies and Population
Growth in Mauritius (1961), Chap. 3. The guess made in the text above is
perhaps a conservative estimate,

£47 10s. & ton in 1968, well over three times the world market price at the time
of independence.

For a comprehensive analysis of the basic problems, see J. E. Meade, The
Economic and Social Structure of Mauritius (1961).

t
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colonists, gave Mauritius its name; before they left in 1710 the dodo
was dead. They were succeeded by the French, who established
themselves in strength; they planted sugar, introduced French cul-
ture and African slaves, and begat many children of mixed blood.
Although French rule was brought to an end during the Napoleonic
Wars, the impact of France, and of the Franco-Mauritian settlers
who still control the sugar industry, remains profound in Mauritius
today. For example, among nearly all elements in the population
French is spoken more fluently than English, and English is spoken
with a French accent.” But British political institutions and ideas
have prevailed—Franco-Mauritian political and social attitudes have
tended to remain pre-revolutionary—and even French civil law has
yielded some ground to English innovations.

In 1885 the slaves were emancipated. About this time, the first
Indian indentured labourers were brought in to work on the sugar
estates. Most of the labourers were prevailed upon or chose to make
their homes in Mauritius, and by 1861 two-thirds of the population
were of Indian origin.* Indian immigration had almost ceased by the
end of the nineteenth century, and Indo-Mauritians can rightly
claim to be as fully Mauritian as the ‘‘ General Population >>—the
French and Creole ® sections of the population.

At the 1962 Census, the population was broken down into four
main groups. Approximately half the population described them-
selves as belonging to the Hindu section of the population, one-sixth
as Muslims, 80 per cent. as members of the ‘‘ General Population *’
and 8 per cent. as Chinese. The General Population is
overwhelmingly Roman Catholic and varies in colour from white to
black with numerous intermediate gradations of brown. Many
Chinese are also Roman Catholics, The principal communal divi-
sions in Mauritius are religious or cultural; they are not primarily
ethnic, and today they have little to do with colour.

II. CoNsTITUTIONAL AND PoLrtical DeveELoPMENT TILL 1967

Till 1948 public affairs in Mauritius were dominated by British
officials and Franco-Mauritian settlers, A few coloured men—Ollier,
Newton, the Laurents, Rivet, and later Anquetil and Rozemont—

7 The official language of the Liegislative Assembly is still English (Independence
Constitution, 8. 49), though members may address the chair in French. For
political reasons the Opposition has urged the adoption of French as a second
official language; the Government has resisted this demand on the ground that
it would lead to further demands for the instatement of Hindi, Urdu and other
languages, with a consequential growth of linguistic communalism.

The nearest approach to a lingua frence in Mauritiug is Creole, basically a
French patois; the language has hardly any literature.

8 See generally Burton Benedict, Indians in @ Plural Society (1961).

% Originally the word ‘* Creole '’ meant a French settler. Nowadays it usually
denotes a non-white Mauritian who is not exclusively of Indian or Chinese origin,
though sometimes persons of mixed race are called *‘coloured '’ and black
Mauritians ** Creoles.’” The term ‘* Creole '’ also refers to a language (note
7, supra).
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were to make their mark in polities,’® but the shaping of local
policy was essentially oligarchical. During the stormy Governorship
of Sir John Pope-Hennessy, a dynamic Irish Catholic home ruler
whose unorthodox concept of ¢ Mauritius for the Mauritians *’
embraced a solicitude for the rights of Creoles and even Indo-
Mauritians,'* the Constitution of 1885 was adopted.’? There was
created a new Council of Government, consisting of the Governor,
eight ex-officio members, nine nominated members (of whom at
least three were to be non-officials), and ten other members elected
on a narrow franchise. The Governor retained wide executive powers
exercisable in his personal discretion. Nevertheless, the constitution
was a liberal one for a Crown colony.

For more than sixty years Mauritius was governed under the
1885 Constitution; the only significant amendment was made in
1988, when the proportion of nominated non-officials was increased
from one-third to two-thirds. But immediately after the Second
World War came a major reform. Under the Constitution of 1947
the unofficial majority in the Legislature became an elected majority;
and the franchise was broadened so that the electorate increased
sixfold.'* The consequences were dramatic. For the first time the
Indo-Mauritians emerged as a real political force; eleven out of the
nineteen elected seats were won by Hindus, seven by Creoles and one
by a Franco-Mauritian. The results produced alarm and despon-
dency not only among Franco-Mauritians but also among many
Creoles who, having been effectively excluded for so long from the
political influence to which their numbers had entitled them, now
found themselves outnumbered by Hindu voters. The radical
Mauritius Labour Party had been founded by Creoles; now it had
become a predominantly Hindu party, and there began that
alienation of Creoles from Hindus which has been the most
regrettable feature of modern Mauritian politics.

But it was still a far ery from representative government to
responsible government. Of the elected members of the Legislative
Council, none was directly appointed to the Executive Council,
though four of them were indirectly elected to membership of the
Executive Council by proportional representation. Of the eleven
nominated non-official members of the Legislative Council—there
were also three ex-officio members as well as the Governor—seven
were white and none was a Hindu.?* At this time the Labour Party
held a clear majority of the nineteen elective seats and had been

10 See Jay Narain Roy, Mauritius in Transition (1960), Chap. 8.

11 James Pope-Hennessy, Verandah (1964), pp. 281-302.

12 D. Napal, Les Constitutions de U'Ile Maurice (1962), p. 93. It is understood
that a more detailed factual account of some of the constitutional developments
set out in this section will appear in Chapter 3 of the Annual Report for 1967.

13 See S.R. & O. and S.I. Revised 1948, xiii, pp. 271, 277. For the travaux
préparatoires, see Cmd. 7228 (1947).

14 Roy, op.cit., pp. 365-366.
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allocated none of the nominated seats.’® Possibly the Governor was
alive to the ** Hindu menace.” However, * Liaison Officers,”’ with-
out executive responsibilities, were appointed in 1951, and there
were elected members among them.

Clearly such a situation could not endure. There followed the
first round of those excruciatingly protracted but highly sophisti-
cated controversies over constitutional reform in which Mauritius has
excelled. (The local predilection for devious manoeuvre, political
defamation and general disputation has earned the stern censure of
some '* and provided innocent entertainment for others.) In
December 1958 the Legislative Council, by a small majority, passed
a resolution calling for a greater measure of self-government. The
Secretary of State for the Colonies temporised, asking the Governor
to hold local consultations. An array of multifarious schemes soon
proliferated. The Labour Party called for universal suffrage, a
reduction in the number of nominated members and the introduction
of a ministerial system. Others put forward proposals including
communal representation with separate electoral rolls, multi-member
constituencies with a limited vote, and an increase in the number of
nominated members. Eventually the Secretary of State accepted
the principles of universal suffrage and an unofficial majority in the
Executive Council with a ministerial system, but proposed that the
elected members of the Legislative Council and the non-official
members of the Executive Council should all be elected by the single
transferable vote system of proportional representation.’

The Mauritius Labour Party would have nothing to do with the
proportional representation scheme, and a further series of meetings
was convened in London. The outcome was the London Agreement
of 1957.'* Under this Agreement, a ministerial system of govern-
ment was introduced. An independent Boundary Commission would
be appointed to see whether Mauritius could be divided into forty
single-member constituencies, which would give ¢ each main section
of the population . . . adequate opportunity to secure representation
corresponding to its own number in the community as a whole.”
Failing this, elections would be held according to the party list
system of proportional representation. In addition, the Governor

15 I13 Vé2Wisemtm, The Cabinet and the Commonwealth (1958), pp. 63-64,
131-132.

1¢ Cf. Sir Robert Scott, a former Governor: '* . . . the most daunting obstacle in
the way of healthy political development in Mauritius is the manner in which
the political and social structure is pervaded through and through by fear and
suspicions, jealousies and dislikes. Combined with this is that flavour of final
purposeless, inner irresponsibility which Lord Keynes attributed to a distin-
guished statesman now dead '’ (Despatch No. 11 of January 7, 1955, para. 11
(Meuriting Legislative Council, Sess.Pap. No. 3 of 1956)). This judgment may
have been too severe.

17 Despatches of February 10, 1956, and March 10, 1956 (published in Sess.Pap.
No. 8 of 1956),

18 H.C.Deb,, Vol. 566, cols. 115-117 (Written Answers); Mauritius Legislative
Counecil, Sess.Pap. No. 1 of 1958, Appendix C.
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would be enabled to nominate, in his personal discretion after con-
sultation * with members of the Legislative Council, up to twelve
other members. Nomination was not to be used to frustrate the
results of the elections—the 1948 precedent was not to be followed—
but would be used ‘‘to ensure representation of special interests
or those who had no chance of obtaining representation through
election.”” The proposal for the election of members of the Executive
Council by proportional representation was dropped; instead, the
Governor was to invite nine members of all elements in the Legis-
lative Council, to be represented as nearly as possible in relation to
party strengths.

The Trustram Eve Boundary Commission succeeded in devising
forty single-member constituencies '* by what may be described as
‘ honest gerrymandering ** 2°; its proposals were accepted *! and
implemented. At the General Election of 1959, held under a new
constitution ?* and on the basis of universal suffrage, the Labour
Party won a large majority of seats, campaigning in harness with
its new ally, the overtly communal Muslim Committee of Action; the
Independent Forward Bloc, then a Hindu party of the sans-culottes,
made headway; the Parti Mauricien, a conservative party represen-
ting Franco-Mauritians and middle-class Creoles, fared poorly.
Under-represented minorities were allocated nominated seats, The
new Government, formed in accordance with the principles laid down
in the London Agreement, was a coalition, and not a majority party
Government,??

A somewhat uneasy equilibrium was thus established, and the
way ahead was obscure. The United Kingdom Government was
anxious not to exacerbate communal tensions or to imperil a vulner-
able economy by forcing the pace towards full internal self-
government. At a Constitutional Review Conference held in 1961
the only significant change proposed was the creation of the office of
Chief Minister; further changes, still falling short of internal self-
government, would be deferred till after the next General Election;
after that, Mauritius might move forward to full internal self-
government, ““if all goes well and it seems generally desirable.”
A visit by the Constitutional Commissioner might be arranged in
due course.?*

At the General Election of 1963 the Mauritius Labour Party lost

14 Sess.Pap. No. 1 of 1958.

20 Cf. W. J. M. Mackenzie, Free Elections (1958), pp. 110-112; T. E. Smith,
Elections in Developing Countries (1960), pp. 13-14, 143,

21 Sess.Pap. No. 5 of 1958.

22 8.1, 1958, p. 2914. The constitutions of Mauritius up to independence were made
by prerogative instruments. See further, on the 1958 Constitution, S.I. 1959.
pp. 3501, 8505, 3506, 3510.

23 Two Independents were appointed. The Independent Forward Bloc refused the
Governor’s invitation to join the Government.

24 Sess.Pap. No. § of 1961; reproduced in the Report of the Mauritius Constitutional
Conference 1965 (Cmnd. 2797 (1965), at pp. 12-15). See also S.I. 1961, pp. 4631,
4632; 8.1. 1962, p. 4083.



Nov. 1968 CONSTITUTIONALISM IN A PLURAL SOCIETY 607

its absolute majority, winning nineteen out of the forty elected seats;
the Parti Mauricien, having attracted a larger body of Creole support
in the urban belt, improved to eight seats; the Independent Forward
Bloc won seven, the Muslim Committee of Action four, and
Independents two. The nomination of the twelve additional
members proved burdensome both to the Governor and to
some of the party leaders; the outcome left the balance of political
forces much as it had been, but gave the General Population a
slightly stronger representation than before. A complicating factor
in the process of nomination had been the assurance previously given
to the leaders of the Muslim Committee of Action that prior con-
sideration would be given to Muslim ¢ best losers >—candidates who
had been narrowly defeated at the General Election. Apart from
the embarrassing problems created between and within the parties
over the selection of candidates for nomination, there were
differences in interpretation over the meaning of a Muslim ‘¢ best
loser.”” 2> But the idea that best losers had special claims to
membership—an idea that would be unacceptable in most countries
—was to take root in Mauritius.

I visited Mauritius in July and August 1964. By this time the
modest ‘“ second stage *> of the 1961 conference decisions had been
introduced *¢ and an all-party coalition had been formed; there were
no fewer than fourteen non-official Ministers, and the Chief Minister,
Dr. (now Sir Seewoosagur) Ramgoolam had been eclevated to the
rank of Premier, but the Governor still presided in the Executive
Council.

My main purpose was to explore the foundations of a constitu-
tional scheme appropriate for full internal self-government, and in
particular to reconsider the system of electoral representation and
to examine new safeguards for minorities. It was clear that the
existing rules and practices relating to the nomination of members
would have to be discontinued. There was no consensus on what
should replace it. My own suggestions stimulated discussion but
offered no final answer. I reviewed a number of other possible con-
stitutional safeguards for group and individual interests—a
constitutional Bill of Rights had already been introduced—and came
down in favour of an Ombudsman with wide terms of reference.?’

The decisive Constitutional Conference on Mauritius took place
in London in September 1965. Although the island had yet to
achieve full internal self-government, the central issues facing the
conference were the determination of ultimate status and the con-
stitutional framework to be adopted for self-government and the next

25 See Sess.Pap. No. 2 of 1965, paras. 14, 15.

26 Mauritius (Constitution) Order 1964 (S.I. 1964, p. 1163). For the new Royal
Tnstructions see $.I. 1964, p. 1206.

27 Report of the Constitutional Commissioner, November 1964 (Sess.Pap. No. 2 of
1965).
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and final step forward. The Mauritius Labour Party and the Indepen-
dent Forward Bloc advocated independence. The Muslim Committee
of Action was not opposed in principle to independence but strongly
urged the introduction of better constitutional safeguards for Muslim
interests. The Parti Mauricien Social Démocrate—the party had
acquired a less conservative image as a result of the efforts of
Gaétan Duval, a young coloured lawyer who was the most stirring
public speaker in Mauritius—opposed independence and supported
the principle of free association with the United Kingdom 2%; it
demanded a referendum on the question of independence or assccia-
tion. In the event, Mr. Anthony Greenwood, the Secretary of State,
announced on the last day of the conference his view that it was right
that Mauritius should be independent. If a referendum on inde-
pendence were to be held, this would prolong uncertainty and
‘ harden and deepen communal divisions and rivalries.’”” Instead,
a General Election would be held under a new electoral system which
would be introduced after an independent Electoral Commission had
reported. If the newly elected Legislative Assembly then so resolved,
Her Majesty’s Government would, in consultation with the Govern-
ment of Mauritius, fix a date for independence after six months of
internal self-government.?® By the time the Secretary of State’s
announcement was made, the members of the Parti Mauricien
delegation had walked out of the conference. After the announcement
they were joined by the two Independents.

At the conference a constitutional framework for self-government
and independence had been devised.’® One important element was
missing—the system for elections and legislative representation. In
view of the disagreements about ultimate status and the manner of
self-determination, it was felt to be particularly important to reach
agreement between the parties on this crucial matter, especially as
the Parti Mauricien was known to be heavily supported by the
General Population and was thought to be making headway among
other communities. But although many ingenious compromise
solutions were canvassed, none was generally acceptable. The
Secretary of State therefore decided that, instead of imposing a
solution, he should appoint a Commission to make recommendations
on an electoral system, constituency boundaries and the best method
of allocating seats in the Legislature. There were to be no more
nominated members, and provision should be made for the repre-
sentation of Rodrigues. For the rest, the electoral system was to be
based primarily on multi-member constituencies—the small size of
the existing constituencies had led to parochial pressures being
exerted on members—and there were to be no communal electoral

28 The party was (and is) markedly Francophile and has tendencies towards Anglo-
phobia. Its enemies claimed that its true preference was for union with France.
The neighbouring island of Réunion is an overseas department of France.

2% Omnd. 2797 (1967) p. 7.

30 Ibid. at pp. 22-30. See further, pp. 614621, post.
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rolls; the system “¢ should give the main sections of the population an
opportunity of securing fair representation of their interests, if
necessary by the reservation of seats,””®' but no encouragement
should be given to the multiplication of small parties.

Shortly after the conference the Chagos Archipelago was detached
from Mauritius, and together with some islands in the Seychelles
group was constituted as a new colony, the British Indian Ocean
Territory.® It was contemplated that this territory might be used
for strategic purposes. The Government of Mauritius received
£8 million by way of compensation. The Ministers belonging to the
Parti Mauricien then went into opposition, ostensibly on the ground
that the compensation was inadequate.

The Banwell Commission, which reported early in 1966,°* showed
that the resources of human ingenuity had not yet been exhausted.
The basic structure of the Commission’s proposals was simple
enough: twenty constituencies in Mauritius formed by amalgamating
the existing constituencies jn pairs, each returning three members,
with block voting under the first-past-the-post system; and two
members with full voting rights for Rodrigues. There were to be no
communally reserved seats. In order to safeguard under-represented
minorities, two ‘¢ correctives >’ were proposed. In the first place,
if a party obtained more than 25 per cent. of the votes cast but
less than 25 per cent. of the seats, additional seats should be
allocated to that party’s ¢ best losers >’ to bring its representation
just above the 25 per cent. level; this device was conceived mainly
for the purpose of giving the Opposition a ¢ blocking quarter *’ in
the process of constitutional amendment under a new constitution.
In the second place, there would in any case be five extra seats to
be allocated to ‘‘ best losers > from under-represented parties and
communities by means of a complex formula introducing an element
of proportional representation; no party would be entitled to such a
seat unless it had obtained at least 10 per cent. of the total vote and
at least one directly elected member and unless it had a defeated
candidate belonging to the community entitled to the seat to be
allocated.

The United Kingdom Government, having accepted these pro-
posals, executed an abrupt side-step when the parties represented
in the Government of Mauritius flatly rejected the principles under-
lying the correctives, The Banwell recommendations would have
left the Muslim Committee of Action with a choice between the fate
of the dodo and the embraces of the Mauritius Labour Party. To its

31 Cmnd. 2797 (1967), p. 5 (italics provided). These words were carefully chosen,
and were intended to indicate that the Commission was not obliged to attempt
to ensure that all sections of the population should be afforded representation
in proportion to their numbers. To this extent the London Agreement of 1957
was superseded.

32 8.1, 1965 No. 1920. See also S.I. 1965, p. 6440; H.C.Deb. Vol. 720, col. 2
(Written Answers) (November 10, 1965).

33 Colonial No. 362 (1968).
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leaders neither alternative seemed attractive. The Labour Party
was also in a difficult position. As the major partner in the Govern-
ment coalition, it felt itself to be losing popular support as a result
of the deteriorating financial and employment situation. Partly
because of the conflicts between India and Pakistan, many Muslims
had gravitated to the Parti Mauricien. The Labour Party needed
all the Muslim support it could retain. At the same time, it was
threatened by the emergence of a new political body, the narrowly
sectarian Hindu Congress, which was a by-product of the anti-Hindu
campaign waged by some elements in the Opposition. And it had
a deep suspicion of the divisive potential inherent in any scheme of
proportional representation. In short, it could see itself falling at the
last hurdle before independence.

Mr, John Stonehouse, the Parliamentary Under-Secretary for the
Colonies, was dispatched to Mauritius, and within a few days
brought off the remarkable feat of securing the agreement of all
parties on a modified version of the Banwell scheme. Briefly, the
Banwell * correctives >’ were dropped; instead, there were to be
eight seats allocated to best losers from under-represented
communities, but the allocation was to be made in such a way as to
retain the numerical balance between the party or party alliance
having the largest number of victories in the sixty-two constituency
seats on the one hand, and the minority party or party alliance on
the other; the requirement that a party had to obtain 10 per cent. of
the total vote and one directly elected member to qualify for a best
loser seat was also eliminated.** Thus was Mauritius to move
forward into the society of nations.

All that remained was to draw up new electoral registers, dissolve
the Legislative Assembly and conduct the fateful General Election.
The pace of events, however, was far from lively.®* Ultimately the
elections were held on August 7, 1967.°®¢ About 90 per cent. of the
registered electors voted. The Mauritius Labour Party, the Muslim
Committee of Action and the Independent Forward Bloe, which had
formed an ad hoc Independence Party, obtained 54'5 per cent. of
the votes and won thirty-nine seats, nearly all in mainly rural con-
stituencies. The Parti Mauricien Social Démocrate, under Duval’s
skilful leadership, obtained 48'5 per cent. of the votes and won
twenty-three seats, all in urban constituencies or Rodrigues where

34 See H.C.Deb. Vol, 731, cols. 92-94 (Written Answers) (July 7, 1966); and
Qchedule 1 to the Constitution of 1966 (8.1, 1966, p. 5§190), now reproduced in
Schedule 1 to the Independence Constitution (S.I. 1968, p. 1871).

38 This was attributable partly to the cumbersome procedure for registration and
partly to a disinclination on the part of the Mauritian Ministers to rush to the
hustings amid gathering storms. Under the then existing constitution the
Governor could have dissolved the Legislative Assembly without ministerial
advice, but to do so would have been highly injudicious.

3¢ Both the process of registration and the elections were scrutinised by a team of
Commonwealth observers. They made criticisms on points of detail but
agreed that the procedures were free and fair (Commonwealth Nos. 2 and 3
(1967)).
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Hindus are in a minority. The Hindu Congress proved to be a damp
squib; the intervention of its candidates had no effect on the result
in any constituency. Other parties and independent candidates
received negligible support.

Of the Independence Party’s successful candidates, thirty-one
were Hindus, five were Muslims and three were members of the
General Population, Of the P.M.S.D.’s successful candidates, three
were Hindus, five were Muslims, thirteen were members of the
General Population and two were Sino-Mauritians; it is generally
thought that the party received at least 70 per cent. of the Muslim
vote, at least 80 per cent. of the General Population vote and the
bulk of the Chinese vote, but little support among Hindus other than
Tamils.

The eight best loser seats were then allocated, four to each party;
six went to candidates belonging to the under-represented General
Population, one to a Muslim and one to a Hindu. The Muslim was
Mr. A. R. Mohamed, the leader of the Muslim Committee of
Action. For many years Mr. Mohamed, perhaps the most colourful
figure in Mauritian politics, had been the arch-priest of best-loserdom.
The self-government constitution was brought into force,’” and the
new Legislative Assembly passed a resolution requesting the United
Kingdom Government to implement the decisions taken in London
in 1965. On October 24, 1967, it was announced that Mauritius
would become independent on March 12, 1968.

ITI. MauriTIUs AT THE UNITED NATIONS

A brief note on the treatment of the problems of Mauritius by the
political organs of the United Nations may be interpolated at this
point.

Mauritius was first discussed at the United Nations in 1964, and
then only in a perfunctory way. The creation of the British Indian
Ocean Territory in 1965 was naturally condemned *®: it involved
the dismemberment of existing colonial territories and the establish-
ment of a new colony with a view to its use for ¢ foreign bases.”’
Indeed, the Committee of Twenty-Four has refused to recognise the
existence of the new colony as a legitimate entity.

1967 was a bad year for Britain at the United Nations. Britain
was denounced for refusing to use force to quell the Rhodesian
rebellion; the grant of associated statehood to five small islands in
the Caribbean was not accepted as a bona fide act of decolonisation;
and the General Assembly ended by demanding in effect that

37 For the text, see Mauritius Constitution Order 1966 (S.I, 1966, p. 5190); for the
Royal Instructions, see 8.1, 1967, p. 2135. Three minor amendments were made
to the Constitution Order in 1967 (see 8.I. 1967, pp. 2133, 3807, 5455 ; the third
designated the Premier as Prime Minister). See also the Mauritius (Former
Legislative Council) Validation Order 19668 (8.I. 1966, p. 5254); for the
background to this Order, see Annual Report for 1966, pp. 5-6.

38 General Assembly Resolution 2066 (xx) (1965).
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Gibraltar be handed over to Spain against the will of the over-
whelming majority of the colony’s inhabitants. Against this
background one would hardly have expected the Committee of
Twenty-Four or the Fourth Committee of the General Assembly to
congratulate Britain on the progress that was being made towards
the decolonisation of Mauritius, particularly in view of the fact that
from September 1965 till August 1967 progress was not immediately
perceptible. Even so, some of the proceedings before those bodies
may cause the most hardened cynic to blench. Statements of fact
were treated as falsehoods and fantasies were accepted as facts.’®
But once independence had been achieved (presumably to the
surprise of the majority of the Committee of Twenty-Four), all was
forgotten, if not forgiven.

IV. INDEPENDENCE

The road from internal self-government to independence was short
but stony. In the first place, separatist agitation developed in
Rodrigues, which has an almost exclusively Creole population and
had voted overwhelmingly for the P.M.S.D. and against Mauritian
independence at the 1967 elections. Separatist movements in former

3% (1) On June 15, 1967, a Mr. Sibsurrun, who claimed to have 50,000 supporters
in Mauritius, launched into a vitriolic attack on the Government of
Mauritius when giving evidence by special invitation as a petitioner before
the Committee of T'wenty-Four, He was treated with deference by the
Chairman and some of the other delegates. (See A/AC. 109/S.R. 535.) At
the General Election held a few weeks later, Mr. Sibsurrun obtained 63
votes in his constituency, receiving the support of 0-6 per cent. of the
voters.

{ii) On June 16, 1967, the Indian representative on the Committee observed
that the '* United Kingdom Government's policy with regard to Mauritius
was to delay independence as much as possible . . . the United Kingdom
Government had found one pretext after another to postpone the inevitable,
giving the impression that it had found parting with that rich colony
extremely difficilt.”’ (See A/6700/Add. 8, at pp. 88-39.) For many years
the Indian Government had had a resident Commissioner in Mauritius.

{iii) The Tanzanian representative remarked in April 1967: ‘‘ The electoral
system under which each voter would be obliged to cast three votes was
one which had been tried in Tanganyika prior to its independence and had
since been discarded. Such a system actually amounted to a denial of the
right to vote . . .”” (A/6700/Add. 8, Annex, p. 24). The representative
may conceivably have had his mind on Fiji, not Mauritius., If he was
indeed addressing his mind to the right country his incomprehension
was total.

(iv) On November 24, 1967, the representative of the Democratic Republic of
the Congo noted with regret (in the course of a debate on a report on the
activities of foreign monopolies which were allegedly impeding the granting
of independence in colonial territories) that the situation in Southern Africa
was being repeated in Mauritius (see A/C.4/8.R. 1724 at p. 9). In fact
there are no foreign (or British) monopolies operating in Mauritius; and
the date for the independence of Mauritius had been announced four weeks
earlier. This anthology could easily be enlarged.

One should add that the Committee of Twenty-Four had at ita disposal
a substantial body of factual information, prepared by the Secretariat, about
Mauritius; and that the British representative made supplementary factual
statements and replied to the questions and assertions of other
representatives. :
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island dependencies of larger islands or island groups which have
just achieved full self-government are becoming a common
phenomenon—the Anguillan rebellion against the authority of St.
Kitts and the desire of Barbuda to sever its links with Antigua are
two manifestations of this trend—and they are apt to present very
great difficulties, The antipathy in Rodrigues towards Mauritius was
accentuated by ethnic differences. However, the United Kingdom
Government refused to accede to the Rodriguan request for
secession.*’

Secondly, the rioting between Muslims and Creoles in Port Louis,
the capital of Mauritius, late in January 1968 quickly led to the
proclamation of a state of emergency *' and the calling in of British
troops from Singapore. The most serious disorders were soon quelled,
but not before many casualties and heavy damage to property had
occurred. The connection between the rioting and political rivalry
was tenuous; the immediate causes appear to have been the growth
of prostitution and protection rackets operated by communal gangs;
but once violence had begun it spread beyond the organised
hooligans and assumed an uglier dimension. Hindus were unaffected.
For the P.M.S.D. the outcome was an evaporation of the party’s
support among the Muslim section of the population.

The United Kingdom Parliament passed the Mauritius Indepen-
dence Act 1968; and the Mauritius Independence Order 1968,**
embodying the Constitution, was made. Meanwhile a compensation
scheme for expatriate public officers who chose to retire had been
adopted.*?

Princess Alexandra was to represent Her Majesty at the indepen-
dence celebrations. On the advice of the United Kingdom Govern-
ment—advice which was resented and criticised in Mauritius—she
did not attend them. Despite the continuance of the state of emer-
gency, the celebrations passed off with dignity and without untoward
incidents; the only casualty directly attributable to the celebrations
was a member of the Mauritius Police Force, injured during the
course of an over-ambitious motor-cycle display. The official
Opposition had instructed its supporters to boycott the celebrations;
two members of the P.M.S.D. nevertheless attended the State
Opening of Parliament, and one of them, loudly applauded from the
Government benches, seconded the Prime Minister’s address in reply
to the Speech from the Throne.** In Rodrigues prudence prevailed,

40 The Times, January 18, 1968. Union with Réunion seems to have been the
preferred option of the Rodriguans. About this time Rodrigues was struck by
two cyclones, and shortly afterwards there was rioting on the island over the
distribution of food supplies.

41 The Governor was still responsible for internal security, but he acted in
congultation and with the concurrence of the Prime Minister.

42 8.1. 1968, p. 1871.

43 S.1. 1967, p. 8782. See further Cmnd. 3606 (1968) (Public Officers Agreement).

44 Another unexpected incident was a small but vigorous Maoist demonstration at
Plaisance Airport to greet the official guests from Peking.
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and the official flag-raising ceremony took place unceremoniously
under the cover of darkness.

V. THE CONSTITUTION

At first glance the Independence Constitution may seem to be a not
very remarkable product of the Westminster export model factory.
Closer scrutiny reveals a number of unusual features calling for
explanation.

The Legislature

Mauritius has a unicameral legislature of seventy members. The
peculiarities of the best loser system under which eight of the seats
are allocated after the filling of the sixty-two constituency seats
have already been outlined.*®* The most regrettable aspect of the
electoral system is that candidates must declare, at the time of their
nomination, to what community they belong; but this was the price
paid in order to obtain agreement between the parties in 1966.

Constituency delimitations are to be conducted at intervals of
not more than ten years by an Electoral Boundaries Commission,
composed of a chairman and two to four other members appointed
on the advice of the Prime Minister after consultation with the
Leader of the Opposition; the members will hold office for five years,
subject to removal in the same manner as superior judges.‘®
Supervision of the registration of voters and the conduct of elections
is entrusted to an Electoral Supervisory Commission, the Chairman of
which is to be appointed by the Judicial and Legal Service Commis-
sion, a conspicuously non-political body; the other members of the
Supervisory Commission are appointed in the same manner as those
of the Boundaries Commission; all enjoy the same judicial-type
tenure. Bills and other legal instruments relating to registration and
elections must be submitted in draft to the Supervisory Commission
for comment; any report made by the Commission must be laid
before the Assembly. An Electoral Commissioner, a barrister
appointed by the Judicial and Legal Service Commission and enjoy-
ing judicial security of tenure, works under the exclusive authority
of the Supervisory Commission.*’

Executive and Legislature

Provision is made for the normal Cabinet system of parliamentary
government. But there can be as many as fifteen Ministers and five

45 At p. 610 ante. See Constitution, s, 31 (2) and Sched, 1. Resident Common-
wealth citizens, as well as citizens of Mauritius, may vote and be elected to the
Legislative Assembly (Constitution, ss. 83, 42). The Speaker of the Assembly
is removable only on the resolution of two-thirds of the membership of the
Assembly (s. 82 (3) (d)).

48 35 38 (1), 39, 92 (2)-(5).

47 gs. 38 (2), 40, 41, 927 (2)-(5).
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patrliamentary secretaries.®® Undoubtedly Mauritius could be
governed by fewer office-holders; the liberal upper limit is a mani-
festation of the politics of accommodation,*® of which Sir
Seewoosagur Ramgoolam is an accomplished exponent. In this
plural society, governed by a potentially fissiparous coalition, it has
been thought necessary to accommodate as many political and
communal interests as possible within the framework of the
Constitution, There are other plural societies (e.g., the Lebanon)
in which more elaborate and devious expedients are employed for
a similar purpose.®’

A Parliament lasts for five years unless sooner dissolved.
Normally the Governor-General may dissolve Parliament only on
the Prime Minister’s advice. However, he may dissolve without
advice if (i) the office of Prime Minister is vacant and he considers
that there is no prospect of being able to find a successor with
majority support in the Assembly; or (ii) the Assembly has passed
a vote of no confidence in the Government and the Prime Minister
has neither resigned within three days nor advised a dissolution
within seven days or such longer period as the Governor-General
considers reasonable.®® If the latter situation arises and the
Governor-General decides not to dissolve, he must instead remove
the Prime Minister. If after a General Election the Governor-
General is of the opinion that the Prime Minister has lost his
majority, he may remove the Prime Minister, but not until ten days
have elapsed, unless he is satisfied that the Opposition has won a
majority of seats *?; the requirement of ten days’ grace is presum-
ably designed to cover the type of situation that arose in Sierra Leone
early in 1967, precipitating a coup d’état, The office of Prime
Minister does not automatically become vacant on a dissolution of
Parliament.

T he Governor-Generalship

This recital shows that the Governor-General is invested with
several personal discretionary powers which may have to be
exercised in times of political crisis. In addition, he has a limited
discretion in choosing a Prime Minister and has a free discretion to
appoint an acting Prime Minister when the Prime Minister is
incapable of tendering advice on this matter, and his concurrence
is needed before any appointment to his own personal staff is made.5?

48 gg, 59-62, 66. Ministers other than the Attorney-General must be chosen from
among members of the Assembly. Special provision is made (8s. §9 (3), 60 (3),
69) for an Attorney-General who is not & member of the Assembly; the first
two Attorneys-Greneral have, however, been existing members of the Assembly.

4% (f. Arend Lijphart, The Politics of Accommodation: Pluralism and Democracy
in the Netherlands (1968).

50 T,eonard Binder (ed.), Politics in Lebanon (1966). And cf. the Dodo in Alice
tn Wonderland (Chap. 8): ** . .. all must have prizes."’

51 Constitution, s. 57.

52 g

. 60.
5% gs. 59 (8), 63, 89 (8).
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This list of personal discretions differs in content from that found
in other Westminster model constitutions, but it is not extraordinary
in its general range; indeed, the Governor-General of Mauritius lacks
the general discretionary power found in some of the recent
Commonwealth constitutions to refuse a Prime Minister’s request
for dissolution whenever he thinks that a dissolution would be
contrary to the national interest and that an alternative government
can be found without a dissolution.

What is extraordinary and unique in Mauritius is the range of
other personal discretions vested in the Governor-General. This
feature of the Constitution is traceable to the decision taken in
1965 to remove from the hands of the political branch of the
Executive the power to exercise certain highly sensitive functions
which might give rise to serious political contention.

Thus, the Governor-General personally appoints and removes not
only the Leader of the Opposition (s. 78) and the members of the
Commission on the Prerogative of Mercy (s. 75); what is far more
important is that personal responsibility for the appointment of the
Chief Justice, the Ombudsman, and members of the Public Service
and Police Service Commissions, is vested in the Governor-General.**
In 1965 it was thought inexpedient to follow the normal course of
leaving responsibility for these appointments in the hands of the
Prime Minister, having regard to the political and communal tensions
obtaining in Mauritius.

The importance of the Service Commissions in the governmental
and social structure of Mauritius can hardly be overestimated. For
many years Creoles had been strongly entrenched in the civil service,
the police and the judiciary; their morale and even loyalty might
be undermined if they felt that they were being made the victims of
communal or political discrimination or personal nepotism, and
allegations of impropriety (usually ill-founded) against persons
wielding political authority have abounded in Mauritius. Well-
paid jobs outside the public service are very scarce; jockeying for
position is commonplace. Once the Service Commissions had been
given executive and not merely advisory powers, and internal
self-government had been introduced, new assurances were vitally
necessary. It is significant that the Constitution lays down that the
Public Service and Police Service Commissions shall be composed
of a Chairman (who at the present time is British) and four other
members; it was expected of the Governor-General that he should
play his part in the politics of accommodation by appointing one
member from each of the four main sections of the population.

54 gs. 77 (1), 86 (1), 90 (1). The Chief Justice is to be appointed after consultation
with the Prime Minister, the members of the Public Service and Police Service
Comimissions after consultation with the Prime Minister and the Leader of the
Opposition, and the Ombudsman after consultation with the Prime Minister,
the Leader of the Opposition and the Leaders of other parties represented in
the Assembly. The (Governor-General may also prescribe which offices are to be
created on the Ombudsmnan’s staff (s. 96 (4)).
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Personal responsibility for initiating the procedure for removal
of the Chief Justice, the members of Commissions and the
Ombudsman, also lies with the Governor-General. The officers con-
cerned are removable only for inability or misbehaviour on the
report of a judicial tribunal of inquiry appointed by the Governor-
General in his discretion. The initiative in setting in motion the
machinery for removing the Commissioner of Police, the Director of
Public Prosecutions, the Director of Audit and the Electoral Com-
missioner, who also have judicial security of tenure, rests with the
appropriate Service Commission, but the members of the judicial
tribunal of inquiry are still appointed by the Governor-General in
his discretion.’®* For superior judges, apart from the Chief Justice
himself, the responsibility for setting the machinery in motion rests
with the Chief Justice; before removal can be ordered a reference
must be made to the Judicial Committee of the Privy Council.*®

If, of course, the Governor-General were to be an obedient instru-
ment of an authoritarian Prime Minister, these safeguards would
be valueless. It was therefore agreed at the 1965 Conference that
established conventions relating to the appointment and removal
of a Governor-General of an independent Commonwealth
country would be varied in the case of Mauritius. First, in recom-
mending the appointment, ¢ the Prime Minister would take all
reasonable steps to ensure that the person appointed would be
generally acceptable in Mauritius as a person who would not be
swayed by personal or communal considerations.”” Secondly, the
first Governor-General would be a non-Mauritian and his name would
be agreed between the British Government and the Mauritian Prime
Minister before it was submitted to Her Majesty; in fact the first
Governor-General of Mauritius was Sir John Rennie, the last
Governor of Mauritius, and he was succeeded six months later by
Sir Leonard Williams, formerly General Secretary of the Labour
Party. Thirdly, once appointed the Governor-General would not be
removed *‘ unless a recommendation was made to Her Majesty for
the termination of his appointment on medical grounds established
by an impartial tribunal appointed by the Chief Justice.’’ *’

Internal Security

Mauritius has a regular police force and a small but efficient
special mobile force; they were not able to cope with the cornmunal
rioting early in 1968 without the assistance of British contingents.

The police force is under the command of a Commissioner of
Police; at present he is an expatriate. He is appointed by the
Police Service Commission after consultation with the Chief Minister,

55 gg, 78 (4)-(6), 92.

58 g, 78 (8).

57 Cmnd. 2797 (1965), p. 8. These provisions do not appear in the Constitution; it
was considered inappropriate to limit Her Majesty’s prerogative powers in these
matters by means of the formal terms of a constitutional instrument.
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and has judicial security of tenure; as has been noted, only the
Commission can initiate the procedure for his removal. In the
operational control of the police the Commissioner is subject to
general directions of policy with respect to the maintenance of
public safety and order given by the responsible Minister **; the
Minister exercising these functions is in fact the Prime Minister.

In accordance with an inter-governmental Agreement,* provision
has been made for assistance and advice on the staffing, administra-
tion and training of the police forces to be supplied by volunteer
members of the British armed forces stationed in Mauritius, If a
threat to the internal security of Mauritius arises, the British and
Mauritian Governments will consult together.*°

Courts and Judiciary

Reference has already been made to the Judicial and Legal
Service Commission, which appoints and removes judicial officers.*!
There is a Supreme Court, consisting of the Chief Justice (appointed
by the Governor-General in his discretion after consultation with
the Prime Minister), the Senior Puisne Judge (appointed on the
advice of the Chief Justice) and other puisne judges appointed on the
advice of the Judicial and Legal Service Commission (ss. 77, 78, 80).
The jurisdiction of the Supreme Court is set out in the Constitution;
it has original jurisdiction in cases where contravention of the
guarantees of fundamental rights is alleged and in other constitu-
tional questions, and questions of constitutional interpretation
arising before other courts are referable to the Supreme Court.®?
Provision is made for the circumstances in which appeals will lie to
the Privy Council.®®

Fundamental Rights

The constitutional Bill of Rights (Chapter II) has seventeen
sections; its terms are similar to those adopted in other Common-
wealth constitutions, but there are some special features.

(i) The declaratory section (s. 8) lists ¢‘ freedom to establish
schools ** among the fundamental freedoms; and there is a
separate section (s. 14) guaranteeing the right to send
children to non-government schools and the right (subject
to qualifications) of religious denominations and religious,
social, ethnic and cultural organisations to establish and

»

38 Constitution, ss, 72, 90, 91, 93.

59 Cmnd, 3635 (1968).

60 Mutual Defence and Assistance Agreement (Cmnd. 3629 (19G8), art. 4).

61 Sec algo ss. 85, 86; Sched. 2; and p. 614, ante. The Commission is composed
of the Chief Justice as chairman, the Senior Puisne Judge. another judicial
member appointed on the advice of the Chief Justice, and the Chairman of the
Public Service Commission.

? g3, 17, 83, 84,

63 s, 81; see also S.I. 1968 No. 294.

It
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maintain schools at their own expense. In fact Government
aid is provided to denominational schools.

(ii) The guarantee of freedom from discrimination expressly
mentions differential treatment attributable to caste (s. 16
(3))-

(iii) Derogation from basic freedoms (e.g., privacy, conscience,
expression, assembly, association, movement) is permissible
for prescribed purposes unless the restriction in question is
shown “ not to be reasonably justifiable in a democratic
society.”” The onus of proving unreasonableness is thus cast
upon the person complaining of unconstitutional restraint;
the formulation of the permissible grounds for derogation
departs from the convoluted wording of recent constitutions
and reverts to the original Nigerian model.

(iv) Three of the provisions under which liberty of the person
may be restricted are of interest: arrest under an order of
the Commissioner of Police upon reasonable suspicion of
engaging in activities likely to cause a serious threat to
public safety or order (s. 5 (1) (k)); an order restricting
a person’s movement or residence or his right to leave
Mauritius (s. 15 (8) (a), (b)); and a preventive detention
order made during a state of emergency (s. 18). In each
of these situations the person affected is entitled to have his
case reviewed before an independent tribunal, with a legal
chairman, appointed by the Judicial and Legal Service
Commission; procedural safeguards are provided; in the
first two of these situations the decision or recommendation
of the tribunal is binding but in the last the recommendation
is advisory only.

(v) A proclamation of a state of emergency (under which a
number of the guarantees may be partly suspended) lapses
unless it is approved within a short period by a two-thirds’
majority of the full membership of the Assembly (ss. 18 (1)
(2))-

The Onmbudsman

The constitutional provisions for the office of Ombudsman ® are
based on the writer’s own recommendations of 1964,% with modifi-
cations made in the light of subsequent discussions and the rules
adopted for the Ombudsman in Guyana ®*® and the Parliamentary
Commissioner for Administration in Britain.®’

The main differences between the Mauritian Ombudsman and the
British Parliamentary Commissioner are the following :

64 Constitution, ss. 92, 96-100.

65 Mauritius Legislative Assembly, Sess.Pap. No. 2 of 1965, paras. 37-48,
66 8.1, 1966 No. 575, Sched. 2, arts. 52-56 and 3rd Sched.

¢7 Parliamentary Commissioner Act 1967.
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(i) The Mauritian Ombudsman is appointed not on the advice
of the Prime Minister but by the Governor-General in his
personal discretion.

(ii)) He is removable not by parliamentary action but in
pursuance of an adverse report by a judicial tribunal of
inquiry.

(iii) He has power to entertain complaints of injustice sustained
by maladministration perpetrated by ceutral government
departments and officials when they are put to him directly
by members of the public, and can conduet investigations
purely on his own initiative.

(iv) He can investigate complaints against the police and persons
or boards inviting tenders for government contracts.

(v) He is entitled to report adversely if he concludes that the
action in respect of which the complaint was made was,
inter alia, * based wholly or partly on a mistake of law or
fact > or ¢ otherwise unjust or manifestly unreasonable ”’
(s. 100 (1)), and the types of recommendations that he is
empowered to make (see s. 100 (2)) include reform of the
law.

(vi) He is not precluded from investigating a complaint merely
because the subject-matter falls within the constitutional
guarantees of fundamental rights (s. 97 (6) ).

(vii) He must not, however, conduct an investigation if he is
given notice by the Prime Minister that the action com-
plained of was taken by a Minister or Parliamentary
Secretary in the exercise of his deliberate judgment
(s. 97 (7)) or that the investigation of the matter would not
be in the interests of the security of Mauritius (s. 97 (9));
nor can the Ombudsman call for any document or informa-
tion if the Attorney-General notifies him that its disclosure,
or the disclosure of documents or information of that class,
would be contrary to the public interest in relation to
defence, external relations or public security (s. 99 (5)).

Although the exclusions from the Ombudsman’s area of com-
petence are generally narrower than in Britain, the first of the three
mentioned above is obviously open to criticism; it indicates that
there were problems in securing agreement on the establishment of
the office.

An Ombudsman for Mauritius will not be a panacea for all ills;
he can nevertheless be expected to fulfil functions more important
than in Britain, for in Mauritius allegations of official malpractices
are far from being uncommon. Because of inter-communal
suspicions, it was generally felt desirable that the first Ombudsman
ought to be appointed from outside Mauritius. It is a sad comment
on the problems of small and far-away countries that seven months
after independence the institution still existed only on paper.
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Constitutional Amendment

The Constitution of Mauritius is rigid. Bills for ordinary con-
stitutional amendments require the support of two-thirds, and for the
amendment of specially entrenched sections (comprising nearly a
half of the Constitution) the support of three-quarters, of the total
membership of the Assembly at the final vote.®® At the present time
this means that it will be impossible to alter any specially entrenched
section, and difficult to alter other sections of the Constitution, in
the absence of the acquiescence of the official Opposition.

Miscellaneous

The Constitution also includes provisions relating to citizenship
(Chap. III)*® and the independent offices of Director of Public
Prosecutions (s. 72) and Director of Audit (s. 110). Salaries of the
holders of major non-political offices are charged on the Consolidated
Fund and are not reducible during the tenure of the occupant
(s. 109).

Although the general regulation of the public service is placed
within the exclusive jurisdiction of the Public Service Commission,
the principal representatives of Mauritius abroad are appointed on
the Prime Minister’s advice; he must consult the Commission before
any such appointment is made from within the public service (s. 87).
Appointments of departmental heads within Mauritius and to the
office of Secretary to the Cabinet are made by the Public Service
Commission, but only with the Prime Minjster’s concurrence (s. 89
(1)).

Regulations or orders having the effect of depriving persons of
personal liberty or restricting freedom of movement or creating new
criminal offences or imposing new penalties must be laid before the
Assembly subject to the negative resolution procedure; the require-
ment of laying may, however, be dispensed with by Parliament
during a state of public emergency (s. 122).

VI. RETROSPECT AND PRrROSPECT

The constitutional structure of Mauritius is directly attributable to
communal and political divisions in the period immediately preceding
independence, The structure is relatively rigid; if the picture in the
kaleidoscope changes shape, it is to be hoped that the structure will
not prove so rigid as to be unalterable by the prescribed procedures.

For all its peculiarities, Mauritius is a genuine liberal democracy.
Some see it as an exemplar of government by discussion; some would
wish for more government and less discussion. But the burdens of
historical tradition, underlying communal tensions, claustrophaobic
remoteness and humid climatic eonditions all tend to slow down the

88 (onstitution, s, 47.
69 See also Mauritius Independence Act 1968, ss. 2, 3.
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tempo of decision-making, urgent though the immediate problems
may be. A higher value is placed on the achievement of a consensus
than on dynamic leadership. The various constitutional provisions
requiring the Prime Minister to consult the Leader of the Opposition
are not mere formalities; indeed, Sir Seewoosagur Ramgoolam, fully
aware of the damage that can be wrought by political acrimony
aggravated by communal hostility, has maintained close personal
relations with Mr. Duval, and the practice of consultation has ex-
tended far beyond the minimum constitutional standards. Perhaps
a more satisfactory political system would be one bringing the
present Opposition back into an all-party coalition government—
Mauritius can ill afford a division between *“ins’’ and frustrated
‘ outs >—but such a team would be an unruly one, and at the
moment personal resentment of the Opposition’s recent tactics is too
strong within the Government’s ranks for such a prospect to be
realised.

Meanwhile the Opposition’s strength has been debilitated by
defections. Because its support has rested primarily on a communal
basis, it will have difficulty in achieving power by constitutional
means in the foreseeable future. The main threat to the Govern-
ment’s position thay come from the growing ranks of the under-
employed, unemployed and unemployable; opposition attracting the
support of those forces could, in time, be formidable.

The position of Rodrigues may also give rise to serious problems.
Whether the establishment of an elected council on the island will
mollify local feelings is doubtful. The alienation of Rodrigues, too
long neglected by Britain and Mauritius, is a fact of life. Mauritius
proclaims itself to be ¢‘ the key to the Indian Ocean *’; it maintains
close political, economic and strategic links with Britain "°; but if
Rodrigues were to purport to cut itself adrift, the key could well
change hands, for there is no reason to suppose that Mauritius
unaided would be capable of exercising effective coercion.

On the Mauritian style of politics, an unending source of fas-
cination, perhaps it is wisest to leave the last word to the voice of
authority. ¢ Why,”’ said the Dodo, ¢ the best way to explain it is to
do it.” ™

S. A. pE SmitH ¥

70 Mutual Defence and Assistance Agreement (Cmnd. 3629 (1968)). The United
Kingdom is empowered to station forces on the island, to operate a telecom-
munications systemn and to exercise landing rights at Plaisance Airport, but
it cannot intervene in the internal affairs of Mauritius without the request and
congent of the Government of Mauritius and is under no obligation to act on
such a request.

71 Lewis ('arroll, Alice in Wonderland, Chap. 8 (on the Caucus race).

* Professor of Public Law in the University of London; formerly (from 1961)
Constitutional Commissioner for Mauritius.
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RESTRICEED v

/ 5}/_;?,
Foreign and Commonwealth Office
London SW1

Telephone 01-

R @ Giddens Esq Your reference 32/:1
British High Commission

FORT LOUIS
Mauvritius

b})/ Our reference KT 18/1
At

. ky bate 27 April 1973

Pewr %,

THE LANCASTER HOUSE AGREFMENT Sél/i 6{%)

Thank you for your letter oﬁ_gg;ﬂaggh/;bout the conditions
attached by the Prime Mimister to his acknowledgement of the
payment of £650,000.

The Prime Minister's recollection of the meeting at Lancaster
House does not agree with the official record. Our undertakings
in regard to navigation and meteorological facilities, fighing
rights, and the use of the airstrip were much lesg definite than
his version indicates. The true form of these undertakings was
iﬂdi set out in the agreed record of the TLancaster House meeting of
Vet 23 September, a copy of which I encloge. The Prime Minister may
be modifying these undertakings in the hope of establishing his new
version on the record for subsequent use, or he may simply be
relying on his memory and the written note which he sent to
Trafford Smith of the Colonial Office on 1 QOctober 1965. In either
event we clearly cannot allow the new version, with 1ts unfounded
assertion of prospecting rights, to supersede the agreed official
The question of tactics is how to re-establish the auth-
entic version of our undertakings.

i}

~

. We take it from the High Commissionerts letter to Andmew e

) Fbuars of 6 April that you do not want to stir up Mr Ramgoolam

" unnecessarily. 1t may therefore be that we should not try to
refute the distortions in his letter point by point. A way round
this might be for you to acknowledge his letter and discharge,
ending up with something on the following lines: "Referring to
the third paragraph of your letter, we can assure you that there
is no change in the undertakings given on behalf of Her Majesty's
Government which are set out in the record as then agreed, of the
meeting at Lancaster House on 23% September 1965." A reaffirmation
in this form would be acceptable to the Legal Advisers. The use

"agsure" instead of "confirm" would enable us to maintain that we

had not concurred with the assertions contained in Ramgoolam's

letter, and would therefore re-establish the original agreement

o

/for



for the record. But the point might well be too subtle for the
Mauritians, and you may wish to consider whether to enclose a
copy of those undertakings for ease of reference. There would
then be a lesser risk of misunderstanding and future trouble
but perhaps a greater one of current disagreement. You will be
better able than we to weigh the relative advantages.

Yoo coner

Ot M

A C Stuart
Hong Kong & Indian Ocean Dept

ENC
cCi=

R F Holloway Esq
EAD

» &
GafmJMM:W-‘, EY

RESTRICDED.
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10/7 3 HMay 1973

Dr the Rt Hon Sir J3eswoosamur Ramgoolam Kb MLA
Governnént Housge
FORT 1LOUILS

T satid in my lebter of 28 March that I had
pasged the text of your letter to me of 24 March
about ressettleément of the displaced Ilols, to ny
Government .

2. I have been asked by my Govemmment Formally
to acknowledge your leitter and to add, with refep-
ence to parsgraph 3, an assurance that thers in no
change in the undertakings, given on behall of the
British Government and set out in the »escord, as
then agreed, of the meoting ait Lancaster House on
23 septeamber, 1965,

P & Carter
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Third United Nations Conference oh the Law of the Sea

1973-1982
Concluded at Montego Bay, Jamaica on 10 December 1982

Document:-

A/CONF.62/ SR.22

Summary Records of Plenary Meetings
22" plenary meeting

Extract from the Official Records of the Third United Nations Conference on the Law of
the Sea, Volume I (Summary Records of Plenary Meetings of the First and Second Sessions, and
of Meetings of the General Committee, Second Session)

Copyright © United Nations
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22nd n@ﬁng

Friday, 28 June 1974, at 3.20 p.m.

President: Mr. H. 8. AMERASINGHE (Sri Lanka).

In the absence of the President, Mr. Al-Saud Al-Sabah
{Kuwait } Vice- President, ook the Chair.

General statements (continued)

. Mr. VU'O'NG' VAN BAC (Republic of Viet-Nam), after
paying a tribute to the host country, the Secretary-General of
the United Nations and the President of the Conference, said
that his country had a long-standing interest in working out a
new law of the sea more in keeping with the times. It had
participated in the United Nations Conferences on the Law of
the Sea in 1958 and 1960, the Second Ministerial Meeting of
the Group of 77 at Lima in 1971 and the Third Session of the
United Nations Conference on Trade and Development in
1972. Despite the hardships caused by aggression from the
North, his country had continued to atiend to the legal prob-
lems and opponumnes associated with the maritime space
adjacent to its national territory, In 1967, the Republic of Viet-
Nam had proclaimed its exclusive competence and direct con-
trol over the part of the continental shel{ contiguous to the
South Viet-Namese territorial sea. In 1970 a law was passed 1o
regulate prospecting for, exploration for, and exploitation of
the Republic’s hydrocarbon resources, and in 1972 a decree
was issued establishing an exclusive fishery zone extending 50
nautical miles from the outer limil of the territorial sea. The

- vote on a bill to fix new limits for the territorial sea and fishery
zone had been postponed pending the results of the work of the
Conference, so as 1o ensure compliance of the law with gener-
ally accepled standards. That in itself was sufficient to show his
country's inlerest in the codification of the new law of the sea,
Moreover, despite the paucity of the Republic's human and
material resources, it had taken an active part in the prepara-
tory work of the Conference. His country's constant and pro-
found interest in a law of the sea that would command general

observance was explained by the Republic's natural position as
& maritime State and by its fundamental political orientation.

2. Because of its geographical position, the Republic of Vier-
Nam was naturally sea-minded. 1t saw in the rational use and
exploitation of 1he adjacent ocean space the Key to a brilliant
future for the Viet-Namese nation. Many of the country’s in-
habitants lived off the sea, and the prospects for exploiting the
riches of its continental shelf were mosi encouraging. 11 was not
surprising, therefore, that his country was closely interested in
any development relating to the law of the sea.

3. That natural interest accorded perfectly with his country’s
profound atiachment to the cause of peace and international
co-operation. The Republic of Viet-Nam had signed the cease-
fire agreement and done everything Lo implement it, and it had
proposed subsiantial demobilization and the holding of free
and honest general elections (o settle the whole South Viet-
Namese problem. He wished 10 reaffirm his Government’s firm
resolve 10 respect scrupulously and 1o implement fully the Paris
Agreement of 27 January 1973, and it hoped that the other
parties would do likewise. His country also believed in the
virtue of international co-operation. It maintained friendly
relations and co-operated with many of the countries present.
1t was ready to establish relations with other countries ana
basis of mutual respect for sovereignty and territorial integrity
and of non-interference in each country's domestic affairs. 1t
was a member of United Nations specialized agencies and
many other international organizalions, and it was always
ready lo make a positive contribution to joint undertakings at
the regional and world level, That was why it was playing its
part in the Third United Nations Conference on the Law of the
Sea by contributing to the drafting of a new law of the sea—a
decisive stage on the road to peace and international co-
operation.
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4. His delegation had come prepared ta talk the language of
reasan and moderation, It would work to marraw the gap be-
tween differing points of view, for it knew that a new law of the
sea would be worthless unless it was widely supported and
could reconcile the legitimate interests of each State and group
of States with the general interests of navigatian, scientific
research and the rational exploitation of the common heritage
of mankind,

5. Although it was aware of the constant need for compro-
mise, his country could not forget that it was a developing
country and therefore a part of the third world, many of whose
ideas it shared. 1t advocated a territorial sea extending uptoa
jimit of 12 nautical miles from the appropriate baseline; a bill
to that effect was under consideration in the National As-
sembly of the Republic. 1t supported the idea of the patrimo-
nial sea put forward by the Latin American countries. It de-
manded the recognition of the exclusive rights of coastal States
over the patrimonia) sea, sea-bed and subsoil and over their
continental shelf. It would consider with sympathy and under-
standing the legitimate claim of archipelagic and land-locked
States and those of developing coastal States unable o estab-
lish wide areas of national jurisdiction because they were sur-
rounded by narrow seas or because of other geographical er
ecological factors. It advocated concerted efforts to prevent the
pollution of ocean space, and to promote scientific rescarch
and technological progress, the results of which must be shared
eguitably, It approved the ¢reation of an international au-
thority to handie the administrative, economic and technical
management of the common heritage beyond the ]1m1t§ of
national jurisdiction and to be responsible for combating pol-
jution of the high seas and for the transfer of marine tech-
nology to developing countries. It was also in favour of
working out an appropriate system for the peaceful settlement
of conflicts, In putting forward detailed suggestions on the
problems mentioned, his delegation would not be inspired
simply by the pursuit of selfish interests; it would show extreme
moderation in order to reach as unapimous an agreement as
possible. .

6. The only point on which his delegation could accept no
compromise was respect for his couniry's sovereignty, which
had been dearly won and defended during the previous 30
years. It would accept na interference in the domestic affairs of
the country. No one could question, using the pretext of ar-
riving at the broadest possible representation at meetings, the
oneness and representativeness of the Government of the Re-
public of Viet-Nam, which was the sole State authqrity in
South Viet-Nam and the sole authentic representative of the
South Viet-Namese people. Nor would South Viet-Nam accept
any attempt to violate its territorial integrity on land or at sea.
He reiterated that, as the Secretary-General of the United Na-
tions and the Security Council had already been informed, the
Hoang-Sa (Paracel) and Trucng-Sa (Spratly} A rchlpc_lagos
were part of the national territory of the Repubtic of Yiet-Nam.
At the beginning of 1974, a neighbouring Power had gone sa
far as to use force to take illegal possession of some of the
islands. lts action was a flagrant violation of international law
and the United Nations Charter and had provoked the just
indignation of the peoples an the side of peace and justice. The
South Viet-Namese peaple would not bow to that act of vie-
tenice and would never renounce that part of its territory. In
view of the fact that the sovereignty of a coastal State over
neighbouring islands must be established 1o fix the limits of its
national jurisdiction over the contiguous occan space, his dqle-
gaticn felt in duty bound to point out that the Repu_pllc qf Viet-
Nam possessed indisputable and inalienable sovereign rights
over a number of islands lying off its coast v_.vhich hgd been
unjustly claimed or illegally occupied by neighbouring coun-
tries. The Republic of Viet-Nam was determined to assert its
sovereign rights aver those islands. Nevertheless, true to its
policy of peace and wishing to preserve good neighbourly rela~
lions, it was prepared to seitle the conflicts by negotiation or

any other peaceful means provided by the United Nations
Charter, His country could nat accept encroachments on the
part of the continental shelf that belonged to it by right, but
was prepared to resolve any differences that might arise be-
tween its neighbours and itself through bilateral negotiations
or by recourse 10 appropriate international jurisdiction,

7. He hoped that his delegation’s just and reasonable position
would find a favourable welcome and would contribute posi-
tively to the success of the Conference,

8. Mr. SRIVASTAYA (Inter~Governmental Maritime Con-
sultative Organization) said that his organization was deeply
interested in many of the important issues before the Confer-
ence, It had therefore prepared and sitbmitted to the Confe:-
ence document A fCONF.62/27 which set forth in some detail
information about IMCO, its past work and future work pro-
gramme, There were {our specific matters he wished 10 speak
about: the origins, composition and structure of IMCO, and
changes recently made ar proposed to make the work of the
arganization more effective; IMCO's role in and future poten-
tial for providing technical assistance 10 developing countries;
IMCO's work on the prevention and control of marine pollu-
tion, the way in which that work had developed and the new
institutional arrangements made to carry it out; the wide
variety of IMCO's maritime activities and their relevance 1o
other areas of vital concern to many countries in the world,

9. The convention establishing IMCO had been adopted by a
United Nations Maritime Conference in 1948, when internz-
tional maritime activity had not been as widespread as in 1974,
Naturally, the original members of the organization were
largety maritime Powers, Since then |MCO' membership had
changed greatly with the emergence of a world-wide interest in
marilime operations. Eighty-six countries were currently mem-
bers of IMCO, and they represented all the regions of the world
evenly. About two thirds of the members came from the devel-
oping countries of Africa, Asia and Latin Ameriza. The organi-
zation was in touch with several prospective new member
cauntries and, although IMCO specialized exclusively in mari-
time activities, its membership was expected to reach 100 in the
near future. Any State Member of the United Mations was
entitled to join IMCO at any time simply by acceding to the
IMCO Convention. He pointed out that whenever the organi-
zation convened an internaticnal conference, invitations were
sent to all State Members of the United Natians and its special-
ized agencies, Like other organizations within the United Na-
tions system, EMCO functioned through a number of commit-
tees of which all bt two were open to every member of the
organization. They included the Legal Committee, which dealt
with legal questions, the Facilitation Committee, which was
goncerned with the facilitation of maritime traffic, the Com-
mittee on Technical Co-operation, which advised the IMCQ
Council and Assembly on the development and implementa-
tion of its expanding programme of technical assistance ta
developing countries, and the new Maritime Environment Pro-
tection Commitiee (MEPC) established in [973 to be respon-
sible far the over-all co-ordination and administration of
IMC(¥s work on the prevention and control of marine pollu-
tion.. o

10, IMCO was a world maritime organization that rendered
very effectively a vital service to the world community in the
highly technical and specialized field of shipping. Naturally, as
with other similar organizations, there was a need for contin-
uous review, for improvement in working methods and for
periodic reorganization as part of the process of development,
The Assembly and Council of the organization were fully con-
scious of that need and took appropriate action from time to
time, In November 1973, the IMCO Assembly had setup an ad
hoc working group of the whole to examine the composition
and size of the Council and of the Maritime Safety Committes.
The working group had already met and had formulated pro-
posals for amending the relevant provisions of the Convention
establishing LM CQ. The proposed changes would entail an
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ingrease in the membership of the Council to increase the rep-
resentation of the developing countries on it. The Maritime
Safety Committee, which had hitherto been a restricted body
of 16 elected members, would be open to all IMCO member
States. The improvements in the structure of the organization
would be very important ones. IMCO was thus developing and
adapting its structure to meet current requirements taking fully
into account the relatively large increase in its membership,
almost entirely from developing countries, in recent years.

[1. Speaking about the provision of technical assistance to
developing countries, he pointed out that many developing
countries wanted to establish national merchant navies. The
Lnternational Development Strategy for the Second United
Nations Development Decade! referred to that matter specifi-
cally, as did the Programme of Action on the Establishment of
a New Internationa} Economic Order. The developing coun-
tries also wished to establish modern shore maritime adminis-
trations, to provide efficient port and harbour services and to
engage in other related activities. A number of IMCO technical
conventions and recommendations would have 1o be imple-
mented effectively to promote and ensure maritime safety ac-
cording to international standards and to prevent marine pol-
lution from ships. But there was a severe shortage, and some-
times even total lack, of national maritime expertise, without
which no viable long-term programme of maritime develop-
ment could be successfully carried out. IMCO had been very
willing, and even anxious, to arrange f(or the necessary tech-
nical assistance to establish national, subregional or regional
merchant navy training institutions 1o train personnel in navi-
gation, marine engineering and other related subjects, and was
particularly equipped to provide assistance in shipping and
related matters. 1t had therefore developed 2 programme of
technical assistance under the sponsorship of the United Na-
tions Development Programme (UNDP) and in close collabo-
ration with other organizations, particularly the United Na-
tions Conference on Trade and Development (UNCTAD) and
the Intemational Labour Organisation (ILO), interested in
certain aspects of shipping and related matters. The pro-
gramme, which the governing bodies of [IMCO would like to
see enlarged further, had begun six years previously on a very
modest scale and had grown steadily uatil it comprised several
large-scale and guite a number of smali-scale projects in Africa,
Asia and Latin America. Apart from technical training, assist-
ance was being provided in the modernization of maritime
administrations, the evolution of modern maritime codes and
ways of dealing with marine pollution,

12. It was reasonable to predict that one direct result of the
successful conclusion of the Conference might well be a new
upsurge in maritime activity. Maritime expertise, already in
short supply, would be increasingly in demand, and more mari-
time experts would have to be made available. IMCO was at
the disposal of the world community to provide assistance in
that respect and it would, of course, continue to work in close
co-operation with the ILO and UNCTAD. The organization’s
recent discussions with UNDP for increased financial assist-
ance for worth-while projects had been very reassuring.

13. Between the time of the Convention estabiishing IMCO
and its entry into force, the Government of the United
Kingdom, recognizing the importance of and the need for ur-
gent international action to prevent marine pollution by oil
discharged from ships, had convened an international con-
farence in 1954 to consider the matter, Since 1959, when IMCOQ
had become the depository of the Enternational Convention for
the Prevention of Pollution of the Sea by Oil, 1954, adopted by
that conference, it had developed the subject progressively.
Amendments to the Convention in 1962 and 1969 had first
limited and then prohibited the discharge of oil in all areas of
the sea, except in strictly defined situations. Further amend-

L General Assembly resolutions 2626 (XXV), and 3202 (S-V1}.

ments made in 1971 restricted the size of individual oil tanks in
tankers and regulated their design, with a view to reducing the
quantities of oil that could escape from a tanker involved in an
accident. The 1954 Convention had been superseded by the
comprehensive International Convention on the Prevention of
Marine Pollution from Ships in 1973, which contained exten-
sive provisions to prevent pollution of the sea by oil, liquid and
dry chemicals, ship-generated garbage and sewage, and so
forth. IMCO considered that all types of marine pollution—
intentional, negligent or accidental—by ships and other craft,
and steps to prevent pollution, had to be dealt with in an
integrated manner. First, action was needed to prevent pollu-
tion caused not only by oil but also by other noxious sub-
stances and by ships’ garbage and sewage. Secondly, because of
inadequate or non-existent shipboard facilities, ships were
sometimes obliged to discharge pollutants overboard; special
tankage and other such facilities and equipment were needed to
enable ships to retain probable pollutants on board and 1o
make sure that effluents were properly monitored. Thirdly,
shore reception facilities had to be provided at all ports to
allow the safe discharge of pollutants retained on board vessels
during a voyage. Fourthly, attention had to be given to the
prevention of accidents at sea by establishing safety standards

. for the design, construction, equipment and operation of ships,

by a formulation of traffic separation schemes for high traffic
density areas, and by the elaboration and updating of interna-
tional regulations for preventing collisions at sea 50 as to en-
sure safe passage across the oceans. Fifthly, technical personnel
manning such ships as large tankers and chemical vessels had
10 be trained up to the highest possible standards. IMCO had
sought to achieve those objectives in a co-ordinated manner,
mainly by conventions, recommendations and codes of prac-
tice,

14, A new and important feature of IMCO's work oo marine
potlution was the concept of the special areas established in the
1973 Convention as being particularly vulnerable 10 pollution
and regulated by especially rigorous provisions, Where neces-
sary, additional provisions for such areas could also be formu-
lated on a regional basis.

13.  Although IMCO’s attention had been concentrated
mainly on the prevention of pollution, it had not neglecied
measures to deal with pollution if it occurred. Working with
the group of experts dealing with the scientific aspect of ma-
rine pollution, IMCO had studied various aspects of pollution
by oil and other noxious substances carried in or by ships, As
a result of the studies, recommendations had been made on
ways of dealing with ¢il spillages, on the dissemination of
information about national arrangements for reporting pollu-
tion incidents, and on the co-urdination of efforts by neigh-
bouring countries where necessary. Attention had also been
given to the problem of providing compensation to victims of
pollution damage. There were conventions in existence that
deait with the question of the right of States to take action to
protect their interests from damage by pollution and to provide
States and individuals with adequate compensation for damage
suffered.

16. Alithough much had been achieved, there was still much
to be done. For the effective prevention of marine pollution
from ships, continuous vigilance and periodic reviews of ship
design and equipment, navigation rules, personnel training,
certification standards and the like were required, and IMCO
was fully committed to that imremitting effort. In 1971, the
IMCO Assembly had declared that its objective was the com-
plete elimination of intentional marine poilution and the mini-
mization of accidental pollution by 1980, The establishment of
the Marine Environment Protection Commiitee (MEPC) was
further clear evidence of IMCO's determination to follow up
the provisions of the 1973 International Convention for the
Prevention of Marine Pollution from Ships and its related
protocol. The organization was maintaining close contact with
the Secretariat of the United Nations Environment Pro-
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gramme. The text of the 1973 Convention had been trans-
mitted to the Secretary-General of the United Nations for sub-
mission to the Conference so that it would be taken into ac-
count in the broader context of the Conference.

17. Asindicated in document A fCONFE.62{27, IMCO's work
was not confined to the prevention of marine pollution from
ships. The greater part of its effort was dedicated to ensuring
the safety and efficiency of navigation and hence the contin-
uous availability of the reliable and efficient skipping services
required for international trade 2nd commerce, Continuous
efforts were needed to improve shipping technology in order to
provide better and mote economical maritime transport, Al-
though that involved highly technicat work and the discussion
of apparently irrelevant issues, the work was of crucial impor-
tance to all nations of the world, since its success or failure
affected the development of world trade and commerce on
which the development of most countries of the world, espe-
cially the developing countries, depended so directly. IMCO
would continue to strive for the continuous improvement of
maritime safety and shipping technology.

18, Over the previous 10 years, IMCO had acquired experi-
ence and expertise in dealing with the complicated problem of
marine pollution from ships and had promoted several interna-
tional conventions and other agreements, The process wasa_
continuous ane, however, and any suggestions or guidance for
the intensification of IMCQ's efforts would receive every atten-
tioh. Co-ordination of IMCQ's efforts with those of other
United Nations agencies concerned with the preservation of the
human environment, particularly UNEP and a possible future
anthority for the sea-bed, would be essential. IMCO was deter-
mined to do all it could to ensure that the co-ordinated efforts
of the United Nations system would contribute effectively to
the preservation and enhancement of the quality of the marine
environment and achieve the most fruitful results possible for
all mankind.

19, He wished the Conference every success in its efforts and
pledged IMCO's fullest assistance and co-operation in its work,
20, Mr. X1M guk Jun (Demoeratic Peaple’s Republic of
Korea) said that the Conference had been convened at a mo-
ment-when great changes had taken place in world political and

economic relations and there was therefore an urgent necessity

to codify the many problems arising with respect to the law of
the sca.

21, The peoples of the newly independent countries in Asia,
Africa and Latin America were waging a dynamie struggle to
exercise complete sovereignty in all spheres of State and social
life and in the international arena. As the President of the
Democratic People's Republic of Korea had said, there wasan
irresistible trend among the peoples of the world towards in-
dependence.

73, The Conference should discuss all problems arising in the
field of the internationat law of the sea in accordance with the
new trends and the changed international relations and should
settle them in accordance with the aspirations of alt countries
and nations. The peoples of the developing countries were
waging 2 vigorous struggle to safeguard their t?rritorial seas
and natural resources as part of their fight against aggression
and imperialist and colonial intervention. In pqrticular, in the
field of the law of the sea, the peoples of the third world were
independently fixing the limits of their territorial sea and the
zone under their jurisdiction in conformity with the actual
conditions of their countries, thus frustrating imperialist ¢fforts
to limit the territorial waters to only three miles, The question
of the 200-nauticai-mile limit, rightly raised by the third world
countries, enjoyed 1he support of countries throughout the
world.

73, The Government of the Democratic People’s Republic of
Korea regarded it as a sacred duty to support act_ivcly the _
struggle of il peoples who were resolutely struggling to ?ch|eve
{reedom and liberation, national independence and social pro-

gress and to defend the sovereignty, territorial sea and natoral
resources of their countries, It fully supported the demand of
the third world countries that each country should independ-
ently fix its territorial sez and limits under national jurisdiction
by a proper standard taking into account its geographical con-
ditions, economic realities, defence security and the interests of
neighbouring coastal States, The international sea-bed beyond
national jurisdiction should be developed in a unified way by
an internationat Authority on an equal basis and the benefits
gained therefrom should be effectively used for the develop-
ment of the developing countries. Accordingly, the peoples of
Asia, Alrica and Latin America should unite in order 10 be
successful in their common cause.
24. That need for unity had been elogquently proved by the
principles and declarations adopted by the sixth special session
of the United Nations General Assembly, by the resolution on
the law of the sea adopted at the Fourth Conference of Heads
of State or Government of Non-Aligned Countries, held at
Algiers in 1973, by the Assembly of the Organization of Af-
rican Unity held at Addis Ababa in 1973 and by the meeting of
Ministers of the Specialized Conference of the Caribbean
Countries on Prablems of the Sea held at Santo Domingo in
1972.
25. Today, aggression and interference by outside forces were
the main obstacles to the realization by the peoples of Asia,
Africa and Latin America of their national independence, the
safeguarding of their political savereignty and to the building
of independent, prosperous and new societies. The Korean
peogle, too, had one half of their country occupied by foreign
imperialist forces of aggression and their national dignity and
sovergignty were ruthlessly denied. They were thus unable to
order their economy in a co-ordinated way and 1o utilize ra-
tionally their abundant natural resources, The occupation of
South Korea by the United States Army and the acts of inter-
ference which grossly violated the exercise of sovereignty
should cease, yet aggression was continuing and the acts of
plunder by the militarist {orces of Japan in the southern half of
Korea and its adjacent sea and continental shelf had become
increasingly violent. Korea's south sea had thus become one of
the areas where the imperialist and colonialist Powers were
competing for a “marine monopoly". That was vividly demon-
strated in the “South Korea—Japan Fisheries Agreement” and
the “South Korea—Japan Agreement on the Joint Develop-
ment of the Continental Shelf” which South Korea had con-
cluded with foreign aggressive ferces in 1965 and January 1974
respectively, Lt was also expressed in the “individual contracts”
which South Korea had concluded with the United States and
other imperialist oil monopolies.
26. Today, the fishing grounds and the continental sheif in
the south sea were still being plundered by the foreign aggres-
sive forees against the interest and will of the Korean peapie.
The Korean people did not therefore recognize the shackling
and unequal agreement which the South Korean authorities
had concluded with the foreign aggressors and had already
declared them null and veid. 1n order that the people might
fully utilize their natural resources, the United States troops
which had denned the helmet of the United Nations Forces
should withdraw from South Korea and all intervention should
cease, The Government of the Democratic People's Republic
of Korea and the people had therefore consistently waged the
struggle for the independent and peaceful reunification of the
country without any interference by outside forces. They would
continue in the future to fight resoluiely in firm unity with the
peoples of Asia, Africa and Latin America, who were up-
holding the banner of independence, as well as with the peoples
of socialist countries in order to achieve national sovereignty in
the entire territory of their country and 1o contribute actively
1o the common cause of mankind.
27. 1f the current Conference was to setlle satisfactorily the
tasks assigned to it in conformity with the aspirations, wishes
and interests of all States, it should oppose the “marine me-
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nopoly* of the imperialists and colonialists, and the seas and
oceans of the entire world should be opened to all. To that end,
delegations of Governments, including the Rayal Government
of National Union of the Kingdom of Cambodia which gen-
uinely represented the people of that country, should be able
Lo participate in the Conference.

Mr. Barnes (Liberia), Vice-President, took the Chair,
28, Mr. SOTH (Khmer Republic) said that he regretted that
the representative of the Democratic People’s Republic of
Korea had referred to a problem that was solely the internal
concern of the Khmer Republic. He reserved the right to reply
on the maiter at a later stage.
29, Mr. KOLOSOVSKY (Union of Soviet Socialist Repub-
lics) expressed his appreciation to the people and Government
of Venezuela for their hospitality to the Conference. He also
took the opportunity to greet the peoples of all Latin American
countries striving to consolidate their political and economic
independence.
30. The Conference on the Law of the Sea was one of the
most important international conferences ever convened by the
United Nations. Unfortunately, the principle of universality
had not been respected and, in spite of requests from the Soviet
Union and socialist and developing countries, the Provisional
Revolutionary Government of the Republic of South Viet-
Nam had not been invited to the Conference. As a result, the
Democratic Republic of Viet-Nam had declared that it would
be unable to participate in the Conference. He reaffirmed his
delegation’s support of the position taken by the Democratic
Republic of Viet-Nam with regard to the legitimate right of the
Provisional Revolutionary Government of the Republic of
South Viet-Nam to participate in the Conference,

3l. His delegation, like many others, believed that the prob-
lerns which the Conference had to solve were of great signifi-
cance. It had been convened at a time when far-reaching
changes were taking place in the world. As the General Secre-
tary of the Central Committee of the Communist Party of the
Soviet Union, Mr. Brezhnev, had said at the recent World
Peace Conference in Moscow, the main development in inter-
national relations was the trend away lrom the “cold war”
towards a relaxation of tension and from mililary confronta-
tion (o the strengthening of security and peaceful co-operation.
That was why there was increasing recognition of the principles
of peaceful coexistence, which were gradually becoming an
important, commonly accepted rule of international life. That
development was the result of efforts by many countries. The
consistently peaceful policy pursued by the Soviet Union aimed
at the full implementation of the over-all Peace Programme,
adopted by the Twenty-fourth Congress of the Communist
Party of the Soviet Union in 1971, which played an outstand-
ing role in those changes, and which must necessarily affect the
work of the Conference. The seas could not be allowed to
become areas of rivalry and confrontation, which they would
do unless the Conference acted in accord with that constructive
trend in international relations.

32. The main aim of the Conference was to draw up agreed
principles and norms for the rational exploitation of marine
resources, which would promote peaceful co-operation among
nations, taking account of the interests of coastal and land-
locked countries, large and small countries, developed coun-
tries and those countries which were just beginning to establish
their own independent national economy. His delegation, in
accordance with its policy of supporting anti-imperialist and
anti-colonialist struggles, felt that account should also be taken
of the special interests ol countries which had just been liber-
ated from colonial dependence and of the interests of all devel-
oping countries.

33, The tasks facing the Conference were extremely difficult
and complex. Their solution, however, was facilitaled by the
fact that considerable experience of co-operation among States
in the oceans of the world had already led to the development

of a number of important, commonly recognized principles
and rules relating to the law of the sea, the existence of which
would stimulate further work on the updating of existing, and
the preparation of new, provisions to meet modern needs.

34. There were a number of problems of cardinal importance,
which, il resolved, would make it easier to reach agreement on
other questions. At a time when economic activity was be-
coming more and more international, when goods were being
produced specially for export and international trade, the role
of such trade had greatly increased. It was however only pos-
sible when the necessary conditions existed for international
navigation, in which all countries were interested, and without
which such trade was unthinkable, The most important issues
were the breadth of the territorial sea, the freedom of passage
for all vessels through straits used for international navigation,
and the freedom of the high seas.

35. The 12-mile limit for the territorial sea was recognized by
approximately [00 States and was in keeping with the interests
of tne overwhelming majority of coastal States. Embodying it
in an international convention would mean that a widely ac-
cepted international praclice would become international law.
The 12-mile limit was adequate for the security of coastal
States and for the exercise of their economic rights and inter-
ests, and it was also acceptable for international shipping. That
balance would be disturbed if the breadth of the territorial sea
was excessively expanded. In that case, even the rights of
coastal States as recognized in international law would acquire
new characteristics; there could be serious interference with
international navigation and shipping would be made de-
pendent on the unilateral action of coastal States, Extending
the breadth of the territorial sea would thus have a negative
effect on international trade and on the world economy as a
whole.

36. The right of transit for all ships through straits used for
international navigation was closely linked to the questions of
the breadth of the territorial sea and the freedom of interna-
tional navigation. Such straits were the focal points of interna-
tional shipping routes because they were the routes of the most
intensive navigation, There could be no real freedom of inter-
national navigation or international comnmunication without
free transit for ships through straits used for international navi-
gation and linking the high seas. The conclusion to be drawn
from the established practice of navigation in international

‘straits was that a rule of common law had already been estab-

lished, recognizing the right of teansit through such straits for
all ships. Such a rule was in keeping with the interests of all
countries even of those which did not yet have their own mer-
chant marine. His delegation supported the retention of the
principle of free transit for all ships through straits used for
international navigation linking the high seas. However, in
view of the contemporary conditions of navigation and parti-
cularly of the increase in traffic and in the speed and size of
ships, special provisions for strict compliance with the appro-
priate international regulations in those straits should be en-
forced to protect the security and other interests of coastal
States. In the case of straits linking the high seas to the territo-
rial waters of a coastal State and leading only to such waters,
his delegation supported the régime of innocent passage, taking
into a;count the individual characteristics of the straits con-
cerned.

37.  One of the most important issues to be considered by the
Conference was that of fishing. All States should be entitled to
exploit the food resources of the seas and should also have a
duty to conserve them. The coastal States undoubtedly had
special interests with regard to the living resources of the sea
adjacent 1o their coasts, However, all peoples should have the
right to exploit the living resources of the seas and thus in-
crease food production. His delegation was sympathetic to the
wish of the developing countries to use the natural resources of
the sea to raise the standards of living of their peoples, and thus
1o strengthen their national economy and political indepen-
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dence; account should be taken of their special interests in
fishing and also in the utilization of other marine resources. As
indicated in General Assembly resolution 3067 (XX VLI, the
guestion of fishing was closely related to other aspects of the
faw of the sea and those problems should be resolved as a
whole or in a package deal.

38. He suggested that, provided that there was agreement
among the participants to the Conference on a mutually ac-
ceptable solution concerning the breadth of the territorial sea,
the right of transit through and overflight over international
straits, international shipping, scientific research and other im-
portant problems the future convention should also include a
provision recognizing the rights of coastal States to establish
200-mile economic zones and to exploit all living and mineral
resources in their zones. Provision would, of course, also have
to be made far the coastal State to grani to fisheries of other
States, on a non-discriminatory basis, the right to fish in its
economic zone in accordance with provisions established in the
convention, such as payment of a modest fee where that State
did not catch 100 per cent of its allowable catch in the zone.
That wouid permit other countries to utilize the food resources
of the sea and would prevent under-utilization of those ce-
sources. Although the establishment of a 200-mile economic
zone would cause considerable loss 1o Soviel fisheries, his dele-
gation would accept it with a view to reaching mutually accept-
able decisions on ali important guestions relating 1o the law of
the sea in the interests of all peoples.

39. The matter of a régime for the international sea-bed and
ocean Roor was also immportant, the question being to what
extent that régime would fulfil the needs of mankind and corre-
spond te the rational utilization of sea-bed resources. His dele-
gation advocated the establishment of such a régime which
would meet the interests of all countries in the development of
their national economies. it favoured the establishment of an
international organization in which States weuld co-cperate in
industrial exploration and expleitation of the mineral re-
sources of the sea-bed. There should be no cumbersome, ex-
pensive machinery for such an organization, whose executive
organ, in which all the major groups of States would be repre-
sented, would play the most impartant role. He fully agreed
with the proposal made by the developing countries that ex-
ploitation of those mineral resources should be for the benefit
of all mankind, irrespective of the geographical location of
Siztes and whether or not they had a coastline, with particular
regard to the interests of the developing countries. [n accor-
dance with its peace-loving policy, his delegation favoured a
provision that the sea-bed would be used exclusively for
peaceful purposes. Naturally. the régime governing the sea-bed
should in no way affect the status of superjacent waters which
were part of the high seas, where the principles of free use by all
States were in effect.

40. The Conference included a large number of land-locked
and shelf-locked States, many of which were developing coun-
tries whose ecanomic situation was further complicated by
their lack of access to the sea. He therefore proposed that the
right of free access of land-locked States to the sea should be
recognized as a general principle of international law.

41. The increase in scientific research on the oceans was a
direct result of the scientific and technological revolution. In
thal respect, two lactors played an important role: the increase
of international co-operation and the strengthening of the in-
ternational legal régime governing the seas.

42, States should co-operate by combining their material,
technicai and other resources under tie auspices of appropriate
international organizations and by exchanging scientific data
and the results of experiments. The Soviet Union provided
extensive scientific and technological assistance 1o other, par-
ticularly developing countries, tens of thousands of whase cit-
izens studied in the USSR, and would be willing to expand that
assistance to inctude marine technology. Freedom of scientific

research in the high seas was an important stimulus without
which further development of fundamental marine science,
which constituted the basis for the economicaliy efficient ex-
ploitation of ocean space and marine resources, would not
PrOgress.

43. His delegation supported the adoption of measures for
the conservation of the marine environment and the prevention
of pollution fram any source. That was an imporlant question
which should be given serious consideration.

44. The complexity of the problems faced by the Conference
stermmed from the deep relationship and interdependence of
various forms of the activity of States in the world oceans. That
was emphasized in General Assembly resolution 3067
(XXVI11}, which said that the problems of ocean space were
closely interrelated and should be considered as a whole. The
provisions adopted by the Conference should become univer-
sally recognized norms of the international law of the sea and
must therefore be acceptable to all groups of States. That could
be achieved if a balance was maintained between national in-
terests and the requirements of international co-operation, the
consolidation of peace and the security of peoples. His delega-
tion intended to co-operate actively with other delegations with
a view to seeking just and accepiable solutions to the problems,
He expressed his conviction that the spiri of poedwill and the
willingness to seek reasonable solutions, essential to the success
of the Canference, would prevail. ’

45 Mr. MAHMOOD (United Nations Council for Namibia)
said that the Council for Namibia, which was struggling for the
independence of that country, was most gratified to be repre-
sented at the Conference in the ¢ity that was the birthplace of
Simén Bolivar, the great Liberator.

46, The decision of the General Assembly to invite the United
Nations Council for Namibia to participate in the Conference
was of historic importance for Namibia, 1t was an implementa-
tion of the decision whereby the General Assembly had termi-
nated South Africa’s mandate and had declared that Namibia
would henceforth be under the direct responsibility of the
United Nations. It was therefore only right that the inlerests of
Namibta in the Conference should be represented not by South
Africa, but by a delegation from the Council which included, as
an integral part, the representative of the national tiberation
movement of Namibia, the South West Africa People’s Organi-
zation {SWAPQ), recognized by the General Assembly as the
authentic representative of the Namibian people. The subject-
matter before the Conference concerned many of the vital in-
terests of Namibia and its inhabitants since Namibia had a
large coastline and, had circumstances been different, might
have become an imporiant maritime nation.

47, Much of Namibia's livelihood was derived from the sea
and its fishing industry provided both food for the population
and needed foreign exchange. Even more important was the
potential for off-shore dritling for oil and natural gas which
had already been initiated. Experts had determined that other
valuable resources existed in the subsoil of Namibia's terriro-
rial sea. The country, however, was facing the real danger that
the occupying Power was misusing its temporary and illegal
authority to deplete its resources.

48. The Council, as the irue representative of Namibia, was
therefore most interested in an equitable solution of issues
relating to the law of the sea. It was interested in all related
issues because they affected the very existence and prosperity of
the Namibian nation. lt was therefore looking forward to close
ca-operation, during the Conference, with other members in
the same geographical position as Namibia, in particular mem-
bers of the Organization of African Unity.

49, The Council would strive for a convention which, while
safeguarding the national interests of Namibia, would be ben-
eficial 1o the international community as a whole, To that end,
it would not neglect the interests of the land-locked counlries,
in particular those of Namibia's good neighbours, Botswana
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and Zambia. It went without saying that any convention
agreed to by the Conference would, as far as Namibia was
¢oncerned, require ratification by the Government of an inde-
pendent Namibia.
50. The United Nations Council for Namibia wished to ex-
press its satisfaction at the adoption of the amendment to rule
62A of the rules of procedure of the Conference. That amend-
ment had rightly recognized that the Council should not be
treated as a specialized agency. While it was understandable
that the specialized agencies should participate in the Confer-
ence only when the questions within the scope of their activities
were being discussed, the Council had a special status. [ts in-
terest extended to all subjects and issues before the Conference
and it should have the right to participate on a continuing
basis.
51. The Council, which was most grateful and proud to repre-
sent Namibia, wished to thank the countries of Latin America,
the overwhelming majority of which, 1ogether with the
freedom-loving peoples of Africa and Asia, had been extending
valuable support to the just cause of the people of Namibia.
Mr. Al-Saud Al-Sabah resumed the Chair.

52. Mr. KAPOOR (International Hydrographic Organiza-
tion}), recalling that he had made a statement in March 1973 at
the 92nd meeting of the sea-bed Committee, said that the Inter-
national Hydrographic Organization had been founded in 1921
for the purpose of facilitating the exchange of hydrogtaphic
knowledge and promoting maximumn standardization of charts
and nautical documents and of the technigues used in hydro-
graphic and bathymetric surveys. Considerable success had
been achieved in that field, and a world-wide international
series of charts was now being produced according to interna-
tional specifications by a number of States members of the
International Hydrographic Organization, as & co-operative
venture; any member might incorporate in its own seties charts
produced by other States.

53. A nautical chart was an instrument compiled from precise
and intensive surveys made at sea to delincate the nature of the
bottom topography, navigable channels, underwater obstruc-
tions and so forth. It was used as a scientific instrument fot the
purpose of navigation, for the location of fishing grounds, for
the laying of cables and pipelines, or for the exploration and
exploitation of sea resources. Charts provided information

needed for the work of the Conference on the Law of the Sea in
so far as it related to defining limits and evaluating morpholog-
ical factors, they provided the basis for the construction of
baselines, the demarcation of international maritime bound-
aries, fishery zones, traffic separation schemes, etc. To provide
that information, major resurveys would be needed in many
parts of the world, as many current charts were based on old
data. Considerable resources, both in vessels and in technical
personnel, would be needed for those surveys, and existing
facilities would have to be strengthened and hydrographic ser-
vices established in many countries. The laternational Hydro-
graphic Organization believed that hydrographic facilities
should be established in developing countries and was ready to
provide the necessary technical advice and assistance in
training, equipment and technology.
54. A programme to provide bathymetric data on a global
basis for the use of the world scientific community had been
initiated in 903 and had been taken over by the International
Hydrographic Organization in 1932. The data collected so far
had been acquired through co-operative research programmes
and hydrographic expeditions, and constituted the only global
collection of ocean depths. The numerous data accumulated
over the years varied in reliability and in density; in certain
areas they were so sparse that they-did not permit of any accu-
rate morphological interpretation. So far, three complete edi-
tions of a world series of general bathymetric charts had been
issued. A new series, in which scientists and hydrographers
were co-operating, was being compiled under a progtamme
spensored jointly by the Intergovernmental Oceanographic
Commission of UNESCO and the International Hydrographic
Organization.
55.  The International Hydrographic Crganization was
willing Lo co-operate fully in the work of the Conference and
would be prepared at all times to provide such technical assis-
tance as was within its competence.
56. Mr. OGISO (Japan) said that the representative of the
Democratic People’s Republic of Korea had, in his statement,
made certain references to agreements between the Republic of
Koreza and Japan, He could not accept the allegations he had
made in that connexion, and he reserved his right 1o reply at an
appropriate time.

The meeting rose at 5.25 p.m.
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31st meeting

Monday, 8 July 1974, at 10.45 a.m.

President: Mr, H, 8. AMERASINGHE (Sri Lanka),

General statements {continued)

1. Mr. STRONG (United Nations Environment Programme)
said that the importance of the Conference from the environ-
mental point of view could not be emphasized too strongly.
The decisions it would take would affect the protection of the
environment on which Lhe life and well-being of all peoples
depended.

2. The protection of the oceans was vital to the future of
humanity, and any exploitation of their resources that was not
accompaniéd by an a priori commitment to protect the envi-
ronment could not be considered sound or sensible,

3. The current state of the marine environment was far from
satisfactory. By the end of the century, the seas would be more
intensely exploited than many areas on land. Their potential
was of course immense, but care must be taken to exploit that
potential without destroying it. It was not an organization that
was required for that purpose but a comprehensive oceans
management system. The United Nations Environment Pro-
gramme (UNEF) made no claim to a menopoly of even the
environmental aspects of such a system. Such organizations as
the proposed International Sea-Bed Authority and the Inter-
Governmental Maritime Consultative Organization (IMCO)
should also be expected to incorporate environmental consid-
erations in their specinl areas of competence. At the same time,
as the responsibilities of those organizations would not be
essentially environmental and might even on occasion conflict
with environmental interests, it was for UNEP to make sure
that they took full account of the environmental problems they
created by their activities and that those activitics were carried
out in accordance with general environmental objectives and
with the priorities established by Governments.

4. Currently, there was a disturbing increase in the use of
“flags of convenience”, important conventions remained un-
ratified, and there was no iramework of law, no organization
for the sea-bed and no set of international standards for the
protection of the marine environment. -

5. Many Governments were struggling to study and resolve
all those problems; he himself had been asked by UNEP 10
make an assessment of the problems affecting the marine envi-
ronment and its living resources in specific areas.

6. The number of fish in the sea was not unlimited and there
was already a decrease in the total world catch, for which over-
fishing and poliution were partly responsible. If those causes
were eliminated or brought under control, there would be hape
of obtaining greater yields of some species on a sustainable
basis. The United Nations General Assembly had asked UNEP

and the Food and Agriculture Organization of the United Na-
tions 10 survey the state of depletion of fish stocks so as to gain
an accurate idea of the different factors that were responsible
for it.

7. For marine pollution, the Global Environmental Moni-
toring System which was being established in line with a deci-
sion taken by the UNEP Governing Council would provide the
framework for a wide variety of research activities such as the
Global Investigation of Pollution in the Marine Environment,
the Pollution of the Oceans Originating on Land, the River
Inputs into Ocean Systems, and the Integrated Global Ocean
Stations System, which would be undertaken by existing inter-
governmental or non-governmental organizations receiving
support from UNEP. On the initiative and with the continuing
help of the Intergovernmental Oceanographic Commission and
its associated agencies a concerted attack was being mounted
on scientific questions relating to a number of high-priority
maring¢ pollutants.

8. Nevertheless, however valuable the help of scientists might
be in that feld, they coukl not take the essential decisions.
Those dectslons concerned the choices which would decide the
present and the future of mankind, and they should be defined
and embodied in “standards”. A standard was an authoritative
measure of what was acceptable or unacceptable. The stan-
dards would not necessarily be binding on States. For example,
in the general category of standards, there were the recommen-
dations of competent international bodies. That approach was
to be encouraged in highly technical matters, along with the
trend towards standards recommended within the context of
general principles. In his opinion, the establishment of those
principles was the primary environmental task of the Confer-
ence on the Law of the Sea; for that reason, he wished to
outline some of the principles in the hope of facilitating and
perhaps accelerating the Conference’s deliberations. First, in
the sphere of the obligations of States, the following principles
could be defined: States shall protect the quality and resources
of the marine environment for the benefit of present and future
gencrations; States shall co-operate with each other and with
the competent international bodies in taking measures to pro-
tect the marine environment, including the development of
minimum international standards and the establishment of
machinery for dispute settlement; States shall take fully into
account standards recommended by the competent interna-
tional bodies in taking national measures for the protection of
the marine environment. They shall also conform their na-
tional laws to obligatory international measures. And they
shall ensure that their national laws and regulations provide
adequate enforcement of national control measures,
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9. In the field of management and conservation of living re-
sources, he proposed the following principles: States shall co-
operate with other States and with competent international
bodies in achieving high optimum yields of living marine re-
solrces on 4 sustainable basis; States shall adopt and enforce
conservation measures for fishing carried out within their na-
tional jurisdictions.

10. For the contral of pollution from alf sources, he proposed
the foliowing principles: States shall be liable for injury caused
by their own activities, those of their nationals and others
under their control or registration to any portion of the marine
enviranment, including areas and resources beyond the limits
of national jurisdiction; States shall use the best practicable
mieans to minimize the discharge of marine pollutants from all
sources, land-based as well as marine-based.

1. Turning to the guestion of pollution from ships, he sug-
gested that the Conference should adopt the following resolu-
tion: Urges States to accelerate the national procedures re-
quired to bring into force the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter,
signed in Landon in (972, the 1969 and 1971 amendments to
the International Convention for the Prevention of the Pollu-
tion of the Sea by Qil, the International Convention relating to
Intervention en the High Seas in Cases of Qil Pollution Casu-
alties, and the International Convention on Civil Liability for
Qil Pollution Damage concluded in 1969, the international
Convention for the Prevention of Pallution from Ships signed
in 1973, and other conventions on marine-based sources of
pollution,

12. Even when those agreements came into force, difficulties
in bringing about compliance would remain; he therefore pro-
posed the following principles: States shall enforee their inter-
national obligations on ships flying their fiags and shall have
the right to do so on ships utilizing their coastal waters and on
ships utilizing their ports; coastal States shail have the right to
establish pollution control standards more stringent than those
‘agreed internationally where these are necessary Lo prevent
harm to areas determined in an appropriate international
forum to be especially sensitive,

13. 1n the field of pollution from sea-bed activities, he said
that if the Conference created a sea-bed Authority, it should
have among its responsibilities: the setting of minimum binding
standards to control pollution from exploration and exploita-
tion of sea-bed resources beyond the limits of national jurisdic-
tion. 1t should also have the right to ensure compliance with
those standards by inspection and by exclusion of violators
from the benefits of exploitation. Another principle that might
be adopted was: coastal States shall take the minimum interna-
tional standards set by the Sea-Bed Authority fully into ac-
count in regulating activities within their coastal areas and
shall explicitly justify any weakening of such standards.

4. Under the heading of scientific research several points
might be covered by the following principles: States shall
permit scientific research in coastal areas, provided that it has
peaceful purposes and that arrangements are made for com-
plete and prompt sharing of its results with the coastal State;
States shall co-operate with each other and with the competent
internationa! bodies in elaborating and executing pians for
scientific research in the marine environment.

I5. In the field of technical assistance, he proposed the fol-
lowing principles: States shall co-operate in providing technical
assistance to developing countries to enable them to participate
in programmes of scientific research in the marine environment
and to take internationally-agreed measures for the protection
of the marine environment; States shalt provide, within the
limits of their capabilities, assistance requested by other States
threatened by major pollution incidents affecting the marine
environment.

16. Those points did not constitute an exhaustive list and
they did not necessarily require a separate convention, but they

might be inciuded in the various instruments under consideras
tion. In any event, the new instruments to be agreed upon by
the Conference should open legal and institutional avenues
rather than making fixed and immutable arrangements,

17. Before concluding, he said that he would like to comment
on two other concerns of very great importance, The first was
the impact of the points he had mentioned on the major issues
confronting the Conference concerning the proposed sstabiish-
ment af economic rescurce zones in coastal areas. He had
taken no position, from the environmental point of view, on
those rones as a concept, Their usefulness depended entirely on
the specific rights and responsibilities that were attached ta
them. Accordingly, he was alarmed by the tendency to consider
economic resource zones as in effect equivalent to the territo-
rial sea. If that was 1o be the outcome of the Conference,
important environmental and equity considerations wouid
have been swept aside. From the envirenmental point of view,
coastal State enforcement of anti-pollution measures within an
economic resource zone might be desirable; but minimum in-
ternational standards for the control of poltution from all
marine-based sources that would be applicable within the eco-
nomic zone were equally important. The rational management
of fisheries could nat be achieved within artificial boundaries,
even those that defined an area of exclusive fishery rights, The
future of world order lay not in division of the spoils but in a
management system of overlapping and complementary
competences, National and international action inevitably
merged in a complex of interacting refationships, and one
could not be effective without the other. '

18. Another concern was the exemption of State-owned
ships, in particular naval vessels, from existing international
agreements on pollution from ships. Such exemption posed 2
special problem from the environmental point of view, The
general interest must not be sacrificed for any reason, While
amendment of the Conventions themselves would take years,
that matter deserved much greater attention; in the meantime,
volumary declarations and actions by individual States could
change present practice,

19, 1In conclusion, he said that the problem of sea-bed re-
sources raised a critical question of equity in the relations
between the more industrialized and the developing countries,
as well as between coastal and shelf-locked or land-locked
States. Failure to create a strong sea-bed régime would lead to
pre-emption of the lion’s share of the benefits by those with the
capital and technology required, and to an accumulation of
new pollution problems that would threaten in particular those
States least able to take protective measures.

20. The two thirds of the world's population whose lives were
polluted by worsening poverty must receive their share of the
benefits of exploiting the resources of the oceans; it was not a
matter of charity but of equity. The Conference had the oppor-
tunity to provide the additional resources required to bring
decent standards of life to those people. Such action would not
only reduce their dependence on the vagaries of development
assistance from the more wealthy countries but would also
provide a new underpinning for their economic security, which
was indispensable to a viable world order.

2l. Mr. YALENCIA RODRIGUEZ (Ecuador) said that his
country had always held the same ideas with regard to the law
of the sea, which were well known, It exercised its sovereignty
and‘jurisdiction over the sea adjacent lo its coast to a distance
of 200 nautical miles measured from the relevant baselines. On
18 August 1952, Ecuador, Peru and Chile had proclaimed in
the Declaration of Santiago their exclusive sovereignty and
jurisdiction over an area extending for 200 miles as welt as over
the corresponding sea-bed and subsoll. In 1954, those three
countries had undertaken {o proceed by common agreement ta
the Jegal defence of the principle of sovereignty over that area
of the sea. Since then, hawever, Ecuador had had to face the
incursions of pirate vessels from powerful industrialized coun-
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tries which, pretending to be ignorant of its rights, had entered
its territoria) waters in order 1o plunder the wealth of a small
developing country.

22. There were as et no rules of international law to deter-
mine the breadth of the territorial sea. Neither the Conference
for the Codification of Internationai Law, held at The Hague in
1930, nor the United Nations Conferences on the Law of the
Sea, held in Geneva in 1958 and 1960, had solved the problem.
In fact, it was for the coastal State to indicate the breadth of
the sea falling within its sovereignty and jurisdiction. 1n that
connexion, he cited several examples of unilateral acts. Under
the principles concerning the legal régime of the sea adopted by
the Inter-American Council of Jurists at its second meeting,
each State was entitled 10 st reasonable limits for its territorial
sea, taking account of both geographical, geological and bio-
logica! factors and economic, security and defence require-
ments. Consequently, it was impossible to claim that such uni-
lateral acts infringed the rights or interests of the international
community. Nor was there any reason to be surprised at the
way the principle of the 200-mile limit had gained ground,
although there were slightly different interpretations of it ac-
cording to the geographical, geological and the living resource
interests and the actual situation of each region or State. In
that regard, he stressed the importance of the Declarations of
Montevideo and Lima.' The position-taken up in those Degla-
rations presupposed the physical and legal unity of the zone
from the point of view of surface area, the water column, the
sea-bed with its subsoil, and the corresponding resources; and
it implied that the coastal State exercised all the rights lowing
(rom that concept. His country had therefore proclaimed its
sovereignty and jurisdiction over the whole area and could not
rest content with a simple recognition of uncertain powers, for
specific purposes, within a 200-mile limit, since there was a risk
that the limit might be deprived of any meaning,

23. Asto the objective basis for the proclamation by the
coastal State of sovereignty and jurisdiction over the adjacent
waters for a distance of 200 nautical miles, he said that the
developing countries were aware that they had a duty to pro-
vide their peoples with the resources needed lor their economic
growth, to satisfy their basic needs and to improve their mate-
rial and cultural level of living in order to narrow the gap
between rich and poor countries. The developing States pos-
sessing a coastline had become aware that the resources with
which nature had endowed them were precisely those which
were located in the sea adjacent to their coast but which were
exploited by countries possessing large fishing flects which used
methods that had even led to the extinction of many species.
That situation had favoured exclusively the enterprises of rich
countries and consumption by peoples with a high income and
a diet that was already tich in protein, while the developing
countries, where the population problem was accompanied by
a dearth of resources of all kinds, suffered from increasing
poverty—a situation so well described by the representative of
Western Samoa.

24. The sea and its resources were the answer to the problems
of popuiation explosion and poverty experienced by the coun-
tries of the third world, which included Ecuador. His country
would not accept a convention that infringed its full rights over
renewable and non-renewable resources of the area, and it
would defend its resources— not only because they belonged to
it, but also because its future was closely linked with the
rational satisfaction of the needs of its people. Furthermore,
Ecuador's exercise of its rights over a 200-mile-wide belt of sea
in no way harmed the interests of the international community,
whether Irom the peint of view of freedom of overflight and
navigation or of the laying of submarine cables. In that con-
nexion, Ecuador acknowiedged that separate régimes could co-
exist, since the coastal State also had a duty to co-operate with
the international community.

I Documents A fAC.138/34 and 28.

25. Turning to the question of fishing, he said that, as early as
1927, the League of Nations had declared that fishery resources
must be preserved for the future benefit of mankind; and, in
1956, the International Law Commission had recognized that
the existing rules did not protect marine life from extermina-
tion. Consequently, the coastal State was left without defences
against the plundering of its fishery resources by foreign fishing
vessels. That situation could not be allowed to continue when
the peaples of coastal States belonging to the under-developed
world were suffering from malnutrition and dying of hunger.
Some of those States had therefore repudiated the classic law
formulated and imposed by the major Powers, and the coastal
States had undertaken 1o defend and protect their resources,
without however precluding other States, which adhered to the
provisions they had laid down, from participating in the ra-
tional expleitation of their wealth. Since the area within the
200-mile limit constituted a single physical and legal unit, each
and every species living within it was subject to the measures
adopted by the coastal State in exercise of its sovercignty. An
international régime that ignored those principles would open
the way to the plunder of the rescurces of the coastal State by
foreign fishing Aeets and 10 unequal competition between rudi-
mentary and highly-developed fishing techniques. In defending
its fishery resources, the coastal State did not preclude co-
operation with other States and with international organiza-
tions for the conservalion of species by means of rules which it
adopted in exercise of its sovereignty.

26. The principle of sovereignty over the adjacent sea was the
only one which safeguarded the rights of the coastal State— in
other words, the right of peoples to survive. The new law of the
sea should spring from recognition of those facts and sanction
solutions that were in harmony with the principles of interna-
tional social justice. He understood sovereignty over the adja-
cent sea t0 mean & contractval sovereignty limited by the need
for international coexistence and co-operation. What State
could declare, in present circumstances, that it exercised full
sovereign powers as conceived by the absolutists of bygone
eras? There must therefore be a new conception of sovereignty,
distinet from the traditional concept. The concepts of territo-
rial 8¢a, high seas, freedom of the seas, and innocent passage,
among others, were merely a reflection of the political interests
of certain Powers at a given point in history. Thus, the Powers
which had formerly clung to the principle of mare clausumhad
become the champions of mare fiberum. At that time, the
doctrine had been based upon colonialism. In the present day,
it was the actual situation ol peoples, not the interests of a
group of Powers, that made the transformation of the law of
the sea imperative, The reformulation of the concepts involved
should correspond to the realities of life, of which the law
should be the truest expression.

27. The fact that the area of the sea-bed beyond the limits of
national jurisdiction had been recognized as the common heri-
tage of mankind was of supreme importance. The idea of the
high seas that had been imposed at a time where “might is
right” had given way 1o a more humane and equitabie doctrine;
within that area, the sea coukt not be subject to arbitrary deci-
sions and its resonrces could not be the subject of any act of
appropriation, since they belonged to mankind. A legal régime
must be established which guaranteed the peaceful use of the
international sea and its wealth for the benefit of all mankind,
without any privileges or tnonopolies being granted to partic-
ular Powers or enterprises,

28. The rational exploitation and use of the resources of the
international sea should be undertaken for the benefit of all
peoples, in order to preclude indiscriminate exploitation fa-
vouring solely those possessing financial resources and ad-
vanced techniques, In the sharing of the advantages deriving
from the international sea and its resources, account must be
taken of the needs of the developing countries, the situation of
land-locked, near-land-locked or geographically disadvantaged
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States, and also of the problems arising from the population
explosion.

29.  When the administrative authority was being established,
account would have to be taken of the principle of the sover-
eign equality of all States laid down in the Charter. Therefore,
any proposal to create privileged categories of member States
was unacceptable, as were the temparary or permanent suspen-
sion of & State’s membership and any attempt to prohibit its
sharing of the advantages deriving from the international sea
and its resources,

30. He pointed out that ali States had a legitimate interest in
preventing marine pollution and taking 2ppropriate action to
that end. Within the area under its jurisdiction, the coastal
State was under an obligation to protect the marine environ-
ment, but it must do so in co-operation with neighbouring
States, appropriate international bodies and the sea-bed au-
therity.

31. The coastal States must encourage and authorize scien-
tific research in its adjacent waters, while having the right to
participate in the research and collect the results. It must also,
in agreement with other States or competent technical bodies,
take any steps it felt were necessary to protect its interests and
to make a contribution to carrying out international pro-
grammes, It was also essential to establish standards that
would guarantee effective participation by the developing
countries in scientific activities to enable them to benefit from
technical assistance and the transfer of technology. In that way
it would be possible to ¢nsure proper co-ordination between
the area under the sovereignty and jurisdiction of the coastal
State and the area that constituted the common heritage of
mankind. It was obvious that a State’s exercise of sovereignty
over the sea adjacent to its coasts meant that the judges and
courts of that State were competent to deal with offences com-
mitted in that area. It would be inadmissible, for example, for
fishing offences committed in violation of the laws of the
coastal State to be judged and punished by an international
court. it was however logical that disputes regarding the inter-
national sea or the application of the convention to be adopted
concesning that zone should be subject to the compulsory juris-
diction of the internationa} courts to be set up by the conven-
tion in question.

32. The land-locked States must have the right of access te
the sea in order to be able to make use of the sea and 1o exercise
the preferential rights agreed on with neighbouring coastal
States within their coastal waters; he hoped that a satisfactory
solution would be found to the problems of Bolivia and Para-
guay. It seemed that regional agreements s pecifying the utiliza-
tion rights of those States and recognizing their preferential
rights would solve the problem. [t would also be just for those
States to enjoy preferences in the use of the resources of the
sea-bed and of international ocean space in general.

33. His country hoped that the convention ta be drafted
would be based on the sovereignty of States and would take
into account the thinking that lay behind the different posi-
tions. 1t was for that reason thal his country was nol adve-
cating the adoption by all countries of the idea of sovereignty
over a0 adjacent sea 200 nautical miles wide, but rather was
advocating that each State should extend its sovereignty and
jurisdiction up to a distance of 200 miles, wherever such exten-
sicn was possible. A formula that would suit States bordering
on an open sea would not solve the problems of those bor-
dering on closed or semi-closed seas, Similarly, the situation of
States with a wide continental shelf was different from that of
Siates with a narrow continental shelf; the archipelagic States
were also a special case. There must therefore be different
coexisting régimes that took into account the real geographical
and ecological situation of States.

34. The new law of the sea must enshrine in compulsory rules
the principles arising from the realities of 2 world preaccupied
by development and characterized by the existence of new

States defending their sovereignty and trying to consolidate
their economic independence. The convention to be adapted
must be an instrument enabling States 10 satisfy their interests
and must be based on the justice that was essential for the
maintenance of international peace and security.

Mr. Chae (Singapore), Vice- Presidemt, took the Chair,

35, Mr. ANDERSEN (lceland) said that three periods could
be discerned in the coastal States’ exercise of their jurisdiction
over marine resources, During the first period, there had been
the obsolete system that the international community tried to
codify during the 1958 and 1960 Geneva Conferences. Al-
though the right of the coastal State over the sea-bed and
subsoil of the continental shelf had been recognized, efforts had
been made to establish 2 12-mile fishery zone but there had
been no willingness to go any further, even for countries like
his own which were overwhelmingly dependent on goastal
fisheries, Those were the reasons why Iceland had not ratified
any of the Geneva Conventions. Later, there had emerged the
concept of the economic zone not exceeding 200 nautical miles,
which had already received the support of the overwhelming
majority of the international community, Now, in the third
period, the Conference was attempting to formulate the con-
cept of the econamic zone,

36. ln 1948, Iceland had enacted a law cancerning the conti-
nental shelf fisheries, The law was based on the premises of a
natrow territorial sea in the interests of the freedom of naviga-
tian, and of a widet fishery zone covering the entire continental
shelf. The law had been implemented gradually and currently
applied to an area 200 miles wide. {cetand had thus been
fighting for more than 25 years for the concept of an econamic
zone which was a matter of life or death to it. The countries
that had long opposed the concept of the economic zone but
had subsequently abzndoned their position had been realistic;
their new attitude was contributing to the atmosphere of good-
will without which the Conference could not achieve the results
expected of it.

37. During the preparatory stage of the Conference, iceland
had repeatedly made its views known and had stressed the
overwhelming importance of fishing for the country's
economy: fishery products constituted about 85 per cent of the
value of its exports. 1t was neither just nor equitable to give
coasta! States sovereign rights over the sea-bed and its re-
sources while denying them the right to the living resources of
the superjacent waters. The continental shelf was an ecological
unit; its resources were part of the natural resources of the
coastal State. His delegation wished 1o see the Conference
produce a package sojution in terms of contemporary realities,
Such a selution must contain the following elements, which
seemed to have the support of most delegations: firstly, the
territerial sea should be kept within narrow limits in the in-
terest of freedom of navigation, commerce and transportation;
it seemed reasonable to contemplate a breadth of 12 miles from
baselines. Passage through straits used for international navi-
gation and the situation of archipelagic States must be taken
into account.

38. Secondly, if the territorial sea was limited to 12 miles,
there must be an econemic zone not exceeding 200 miles. The
overwhelming majority of the members of the international
community supported the view that coastal fishing grounds,
and not only the sea-bed resources, were part of the natural
resources of the coastal State up to a distance of 200 miles from
the baselines. Any approach that did not take that into account
would be doomed to failure. Provision could also be made,
however, for a coastal State to allow foreign nationals to fish in
its economic zone if it was unwilling or unabie to utilize the
resources goncerned. In such cases, reasonable compensation
or a licence fee should be envisaged; the resources would be
neither wasted nor under-utilized, But a decision on that point
would necessarily have to be in the hands of the coastal State
itself. There must also be provision for the transfer of fisheries
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technology. Access to a State’s economic zone by developing
Stales in the region would be a matter for agreement between
the States concerned.

39. Thirdly, the question of conservation of fisheries must be
dealt with in a realistic manner. Local fish stocks could best be
conserved by the coastal State, with regional standards serving
as a minimum, Conservation standards for semi-migratory
species should be worked out on a regional basis; regional or
intetnational standards would be necessary for highly migra-
tory species. Such regional or international standards would
supplement national jurisdiction and would in no way bea
substitute for it. In addition, special rules should apply 1o
anadromous species, fishing for which should be prohibited
except in rivers.

40. Fourthly, the claims of various States to sea-bed re-
sources beyond the Jimit of 200 miles would have to be dealt
with. That question was closely connected with the extent of
the international sea. Some kind of revenue sharing might
provide the solution to that problem.

41. Fifthly, the problern of the international sea-bed must be
dealt with in accordance with the Declaration of Principles
adopted by the General Assembly in December 1970.

42, Sixthly, pollution must be prevented. 1t had been pointed
out that 80 per cent of marine pollution came from land-based
sources and that pollution was no respecter of boundaries. 1t
was therefore important to reduce all sources of pollution by
adopting rules based on the results of the United Nations Con-
ference on the Human Environment. The Executive Director
of UNEP had provided some valuable information on that
subject. .

43, In the seventh place, scientific research should in principle
be free, but the interests of the coastal State must be protected
by providing fot its participation in research projects and for it
10 have access 1o the results. Finally, the legitimate interest of
land-locked States must be safeguarded.

44, If the Confersnce could concenirate its atlention on
working out a package deal of that kind, his delegation thought
that it would be possible to work out the basic principles
during the curcent session. If those principles could go down in
history as the principles of Caracas, thal would be a worthy
tribute to the city that had received Lhe participants so well. 1f
the Conference could achieve those results through consensus,
that would be a tribute to the United Nations also.

45, Mr. ABAD SANTOS (Philippines) thanked the Venezu-
elan Government for its warm hospitality and for the excellent
arrangements it had made in organizing the Conference.

46. His delegation was fully aware of the importance of the
Conference for the whole of mankind. To be sure, the problems
confronting it were not easily solved, since they arose out of
divergent and at times conflicting interesis regarding the uses of
the sea and its resources. He hoped, however, that by dis-
playing mutual undersianding and a generous spirit of negotia-
tion, delegations could attain results that would be generally
satisfactory to all.

47. As the sea had taken on grealer importance, it had be-
come manifest that the customary rules which had governed its
use for centuries needed revision and expansion. The United
Nations Conference on the Law of the Sea held in Geneva in
1958 had attempted to re-examine traditional practices, con-
sider new problems and formulate new rules relative ta the sea,
Although it had resulted in four significant Conventions, the
1958 Confetence had not altogether resolved such vital issues
as the breadth of the territarial sea or the extent of the conti-
nental shelf. He wished to emphasize that, as early as 1955,
during the preparatory phase of the 1958 Geneva Conference,
the Philippines had presented a position paper stating that all
waters around, between and connecting the different islands
belonging 1o the Philippine Archipelago, irrespective of their
width or dimension, were necessary appurtenances of its land
territory, forming an integral part of the national or inland

waters of the Philippines and subject to exclusive Philippine
sovereignly, It was also worlhy of recall that, according to the
excellent preparatory document prepared for the 1958 Geneva
Conference at the request of the United Nations Secretariat by
a distinguished Norwegian lawyer, outlying, or mid-ocean, ar-
chipelagos were defined as “groups of islands situated out in
the ocean at such a distance from the coasts of firm land as to
be considered as an independent whole rather than forming
part of or outer coastline of the mainland™.2 The document
concladed that “frequently the only natural and practical solu-
tion is to treat such outlying archipelagos as a whole for the
delimitation of territorial waters by drawing straight baselines
from the outermost points of the archipelago—that is from the
outermost points of the constituent islands, islets and rocks™.?
48. Lest it be supposed that the statement on that method of
drawing straight baselines was simply & unilateral declaration
in a preparatory document, it should be recalled that the Con-
vention on the Territorial Sea and the Contiguous Zone fol-
lowed that same method in article 4, paragraph 1, which pro-
vided that: *In localities where the coastline is deeply indented
and cut into, or if there is a fringe of islands along the coast in
its immediate vicinity, ihe method of straight baselines joining
gppropriate points may be employed in drawing the baseline
from which the breadth of the tetritorial sea is measured.”
Article 5, paragraph |, of the same Convention stated the
consequences of that method by laying down that “Waters on
the landward side of the baseline of the territorial ses form part
of the imernal waters of the State”.

49. His delegation realized that those provisions referred 10
continental States, bul saw no reason for making the method
of straight baselines inapplicable 10 acchipelagos. Refusal to
apply the method to archipelagos would constitute an injustice,
and in fact, a growing number of countries had recognized the
necessity of a special régime for archipelagos, the baselines of
which should be drawn from the outermost islands.

50. It was because the Philippines was an archipelago that its
delegation was deeply concerned about the resolution of that
issuc on the Conference agenda, and felt that an archipelago
musi be governed by rules which recognized its peculiar con-
figuration, The Philippines, which included more than 7,100
islands with a population of 41 million and a combined land
area of 300,000 square kilometres, was more than a group of
islands. {ts land, waters and people formed an intrinsic geo-
graphical, economic and political entity, and historically had
been recognized as such. That basic consideration of unity
made it necessary that there should be international recogni-
tion of the right of an archipelagic State to draw straight base-
lines connecting the ontermost points of its outermost islands
and drying reefs, baselines from which the extent of the territo-
rial sea of the archipelagic Stale was or might be determined.
The waters within the baselines, regardiess of their depth or
distance from the coast, together with the corresponding sea-
bed, subsoil and superjacent air space were subject to the sover-
eignty and exclusive jurisdiction of the archipelagic State,
Sovereignty and exclusive jurisdiction over those waters were
vital to archipelagic States, not only 1o their economy but also
to their national security and territorial integrity.

51. Basing itself on those premises, the Philippines, as early
as 1961, had enacted legislation defining the baselines of its
archipelago and providing that the waters within the baselines
of the archipelago were internal waters. The 1973 Philippine
Constitution had given that declaration constitutional status
by providing that the waters around, between and connecting
the islands of the atchipelago, irrespective of their breadth and
dimensions, formed part of the internal waters of the Philip-
pines. .

1 Official Records of the United Nations Conference on the Law of
the Sea {Uniled Navions publication, Sales No. 58.V.4), vol. 1, p, 290,

* fbid., p. 302,

4United Nations, Treaty Series, vol. 516, p. 206.



31st meeting—8 July 1974 ' 125

52. That archipelagic concept had been endorsed by the Or-
ganization of African Unity in a Declaration on the lssues of
the Law of the Sea prepared by 41 African ministers and later
adopted by their respective Heads of State in 1971, That decla-
ration had been presented to the Sea-Bed Commitiee and pub-
lished as an official document of the General Assembly

(A /CONF.62/33). The Latin American States had also sup-
parted the notion of an archipelagic State. Thus, Uruguay, ina
document issued on 3 July 1973 (A /9021 and Corr.| and 3,
val. 1[I, sect. |3) recognized that concept and Ecuador, Pa-~
nama and Peru had co-sponsored draft articles for inclusion in
a convention on the law of the sea, article 3 of which made
provision for an archipelagic State (ibid., sect. [6) In a docu-
ment dated 16 July 1973 (ibid , sect. 23.}, the delegation of the
People’s Republic of Ching had proposed, inter alia, the fol-
lowing: “An archipelago or an island chain consisting of is-
lands close to each other may be taken as an integral whole in
defining the limits of the territorial sea around it.” Other coun-
tries, such as Greece and Malta, had also recognized the neces-
sity of a special régime for archipelagos. No delegation had so
far cxpressed formal opposition to that archipelagic concept.

53, It was worthy of note that during the present general
debate, in additian to the co-sponsors of texts concerning ar-
chipelagos, Albania, Australia, Bangladesh, Canada, Ecua-
dor, E! Salvador, india, [rar, Norway, the Republic of Viet-
Nam, Tonga and the United Kingdom had referred to or
favourably endorsed the principle of archipelagos in their gen-
eral staternents and suggested that provisions on archipelagos
should be included in the future convention on the law of the
sea. His delegation apprectated those statements and inter-
preted them as giving due recagnition to the issue of &rchipel-
agos in the codification of the law of the sea.

54.  Asa member of the community of nations, the Philip-
pines fully recognized the importance of other issugs before the
Conference. His delegation was prepared to negotiate on any
issue which did not bear upon territorial integrity and security.
It had been rightly pointed out that the uses of the sea could be
classified basically into twa categories, resource-oriented and
non-resource-orienied, The establiskment of an exclusive eco-
nomic zone or patrimonial sea, which had been strongly advo-
cated by the African and Latin American States, was directed
principally at the living and non-living resources of the sea. His
delegation recognized the concept of the economic zone and
supported its inclusion in the new law of the sea, as it_bclieved
that that would contribule in no srnall measure to the improve-
ment of the economy and well-being of the developing coun-
tries. His delegation also was sensitive 1o the reasonable aspira-
tions of the land-locked, shelf-locked and other geographically
disadvantaged States to an equitable share in the benefits 1o be
derived from the resources and uses of the sea.

55. Asan archipelagic State, the Philippines had an economy
which was largely dependent upon overseas trade, and his dele-
gation supported the régime of innocent passage through
straits used for international navigation but forming part of the
territorial sea.

56. His delegation was fully prepared to participate in an
extensive discussion on the equitable harmonization of those
various uses of the sea. With regard to the claims made during
the general debate over groups of islands situated in the South
China sca, the Philippines wished to state that it maintained its
claims to the islands known as Kalayaan, over which it had
effective controf and occupation.

§7. The law of the sea to be formulated by the Conference
should achieve a balance between the legitimate claims of par-
ticular States and of the international community. The proper
balance could be achieved caly when each State recognized
that, at a given point, the interests of the ir_llernational commu-
nity were compatible with the particular vital interests of
States.

58. Mr. FARES (Democratic Yemen), after tharking the
Venezuelan Government {or its hospitality, said that his dele-
gation attached great importance to the Conference, which
would deal with problems closely related to the economic and
social development and the security of Demacratic Yemen. The
resources of the sea offered one way of helping to narrow the
widening gap between developed and developing countries,
and there again political will was indispensable, Because his
country was small, with limited though not fully utilized re-
sources, the resources of the sea were of vital importance to il.
After a long period of colonial explaitation, the developing
countries now realized that, without economic independence,
their political independence was only'a mockery. The devel-
oping countries could not achieve their legitimate aspirations
for a better quality of life withoul exercising permanent sover-
eignty oves their natural resources.

59. Theold idea of inexhaustible resources of the seas had
been rendered obsolete by modern technological capability and
political power, The concept of the common heritage of man-
kind should not become an academic exercise while the re-
sources of the developing countries were being depleted and
their waters polluted for the benefit of a few developed coun-
tries. He shared the views of those who upheld the sovercignty
of the coastal States over the resources within their national
jurisdiction, without prejudice to the interests of other States
and of the international community. The existing conventions
on the law of the sea were grossly inadequate and no langer
reflected the new developments that had taken place since their
conclusion. A new convention, or conventions, should be ini-
tiated based on equity, equal sovereignty, security and the real
participation of developing couniries in world affairs, Without
those, there could be only tension and instability in the world,
60. Democratic Yemen had enunciated its position with re-
gard to the territorial sea in its Law No. 8 of 1970 under which
the territorial sea had a breadth of 12 nautical miles measured
from the straight baseline. That principle was in line with the
position taken by most developing and socialist States. Under
that law, the coastal State had full sovereignty over its territo-
rial waters and commercial vessels had the right of innocent
passage whereas non-commercial vessels had to acquire the
prior authorization of the State in question, Furthermore, the
law gave the coastal State the right to exercise the necessary
control over the contiguous zone bordering the territorial sea
to an extent of six miles measured from the end of the territo-
rial sea. Demoeratic Yemen alsa recognized the right of coastal
States to establish an exclusive economic zone not exceeding
200 nautical miles over which it enjoyed full soversign rights of
exploration and exploitation of its living and non-living re-
sources, while respecting international navigation in and over-
flight of the zone and the laying of cables and pipelines in the
zone provided that such activities did not in any way prejudice
the States’ legitimate interest in the zone. That principle should
also be applied to the islands belonging to the coastal States.
Democratic Yemen felt that the sea was not just an important
means of communication, bul a vital element in the life of its
people. Fishing, in particular, played an important role in
Democratic Yemen's development plans. In its five-year devel-
opment plan beginning in 1974, Democratic Yemen had given
pricrity to fisheries which, together with agriculture, consti-
tuted more than one third of the plan.

61. With respect to straits used for international navigation
and forming part of the territorial sea, his delegation believed
that coastal States had the sovereign right of centralling and
regulating passage. Foreign commercial vessels should have the
right of innocent passage but should observe the Jaws and
relevant regulations of the coastal State. Non-commercial ves-
sels should obtain prior authorization for passage, Those regu-
lations stemmed from the strategic importance of such straits
and were for the peace and security of the coastal States. Dem-
ocratic Yemen was fully aware of that problem because since
its independence in [967, it had been confronted with all types
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of imperialistic warfare. Any international regime should take
into account the legitimate interests of coastal States and pro-
vide for the necessary safeguards against the flagrant violations
of 1he territorial sea of coastal States by the most sophisticated
fleets.

62. On the point of delimitation, Democratic Yemen believed
that where the coasts of two States were opposite or adjacent 1o
each other, a median line should be adopted with every point
equidistant from the appropriate baselines of the two States.

63, One final point that was of concern to Democratic Yemen
was that of pollution of the marine environment. That problem
had acquired dangerous dimensions particularly with respect
to the spilling of oil. The Conference must face the important
task of fixing the basic standards for the protection of the
marine environment.

64. His country regretted and was concerned that the au-
thentic representatives of the peoples of Viet-Nam, Cambodia
and the liberation movements in Africa and Palestine were not
participating in the Conference. It was inconceivable that at a
Conierence of such importance, their places were usurped by
the representatives of colonialism, imperialism, racism and
zicnism. In the Middle East, the Palestinians had been expelled
from their homeland 1o give way to the establishment of a
Zionist exclusively Jewish State serving the interests of imperi-
alism and colonialism in the area. The Palestine Liberation
Organization, the sole representative of the Palestinians, to-
gether with other representatives of the liberation movements
struggling for their independence and sovereignty, should be
invited 10 participate in the present and in future sessions of a
Conference which would in many respects forge the destiny of
mankind and which upheld justice and equity.

65. Inconclusion, he was aware of the difficulties of the enor-
mous task before the Conference and hoped that it would be
successful. He gave the assurance that his delegation would
unreservedly contribure its suppor and co-operation to that
end.

66, Mr. LUPINACCI (Uruguay), exercising his right of
reply, said that when he had stated his concern at the trend to
consider the economic zone as the equivalent of the territorial
sea, the Executive Director of the United Nations Environment
Programme had, in his opinion, gone beyond the limits of his
competence in an inadmissible manner by giving his opinion on
a substantive question which was before the Conference and
taking a position contrary to that of many participating States,
He wished therefore to make the strongest possible protest on
the matter.

67. Mr. VALENCIA RODRIGUEZ (Ecuador) said that he
could not accept the statement by the Executive Director of
UNEP on the economic zone. His delegation did aot believe
that the Executive Director was entitled 10 express an opinicn
on a question which dealt with the sovereignty of each State,

68. Mr. GALINDO POHL (El Salvador) said that he had
listened with the greatest interest to the statement by the Exec-
utive Director of UNEP, whose concrete proposals deserved
careful consideration. He did not, however, agree with him in
his belief that the establishment of an economic zone would

neglect important considerations of equity and environmental
protection. The proposed economic zone would be of such a
nature as to be compatible with the interests of the inierna-
tional community, States knew and accepted their responsibili-
ties regarding the marine environment. When rights were dis-
cussed, it was inappropriate to use the argument of potential
abuses, which were naturally reprehensible. In 1958, it had
been argued that the economic zone was a threat to Mreedom of
navigation; in 1974 it was being argued that it was a threat to
the preservation of the marine environment, The former argu-
ment had already been rejected as being inconsistent; the pollu-
tion argument would certainly also be rejected. Finally, he did
not believe that the trend which seemed to alarm the Executive
Director of UNEP was in lact real.

69. Mr. CALERO RODRIGUES (Brazil) could not accept
the opinion of the Executive Director of the UNEP on the eco-
nomic zone: it might well be asked why the coastal States re-
sponsible for controlling pollution in the territorial sea would
not be in a position 1o do as much in the economic zone. Nor
did he agree with the Executive Director in what he had said
about fisheries management because, while there were artificial
limits, it should not be forgotten that the limits were real and
that a coasta] State was in a better position to achieve results in
that ficld than a somewhat vague international organization.

70. Mr. BAKULA (Peru) while recognizing that the state-
ment of the Executive Director of UNEP had been most inter-
esting, shared the opinions expressed against his one-sided
point of view. The Executive Director had gone beyond his
competence in supporting the views of certain Powers against
those of several others. He reserved his right to return {o that
question.

71. Mr. LISTRE {Argentina) associated himself with the
statements made by the representatives of Uruguay and other
countries in the exercise of their right of reply. He was con-
cerned to see a person entrusted with high responsibilities in an
international organization criticizing the position taken by var-
ious delegations.

72.  Mr. NJENGA (Kenya) said he was grateful to the Execu-
tive Director of UNEP for the thorough and comprehensive
statement he had made; he was sure it would be very useful to
the Conference in its work. He made an appeal to the delega-
tions which had objected to one sentence of that statement,
about which there seemed to have been some misunder-
standing; the misunderstanding arose over whether the state-
ment should be judged solely on the basis of that statement, or
considered as a whole on its merits, His delegation, which took
an active part in the evolution of the concept of the exclusive
economic zong, would do its best to ensure that it retzined its
essential characteristics as a distinet concept with features sig-
nificantiy different from those of the territorial sea.

73.  Mr. STRONG (United Nations Environment Pro-
gramme} assured all delegations that he had in no way intended
in his statement to take a position against the views of any
Government. He regretted that his remarks, which had been
aimed solely at the ecological aspects of the problem, had given
rise to that interpretation.

The meeting rose at 1.45 p.m.
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International Covenants on Human Rights
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Annex D: The substantive articles of the International Covenant on Civil and Political
Rights (Articles 1-27)

Paragraphs 4-8

(re-typed for clarity)

Article 1

4, This provides that all peoples have the right of self-determination by virtue of which
they freely determine their political status and freely pursue their economic, social and
cultural development. It also provides that all peoples may, for their own ends, freely dispose
of their natural wealth and resources. States Parties are required to promote the realisation of
the right of self-determination and to respect it in conformity with the Charter of the United
Nations.

5. The United Kingdom strongly opposed the inclusion of this Article, holding that self-
determination was a principle not a right. The essential objection from the United Kingdom
point of view was that because of the vagueness of the Article, it could be interpreted as
imposing on a colonial power greater obligations in respect of its dependent territories than
the Charter itself. Most of our remaining territories are still not ready to choose their
eventual status. On signature of the Covenant in 1968, therefore, we sought to establish that
acceptance of the Covenant would commit us to no more in the colonial field than do our
present obligations under the Charter (especially Articles 1, 2 and 73), by entering the
following declaration:

“The Government of the United Kingdom declare their understanding that, by virtue
of Article 103 of the Charter of the United Nations, in the event of any conflict
between their obligations under Article 1 of the Covenant and their obligations under
the Charter (in particular, under Articles 1, 2 and 73 thereof) their obligations under
the Charter shall prevail”.



6. In 1970, the General Assembly of the United Nations adopted the “Declaration” on
the Principles of International Law concemning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations”. This Declaration included an
elaboration of the principle of self-determination, which the United Kingdom accepted
subject to an interpretative statement made by our representative prior to its adoption.
Nonetheless, in view of the sensitivity of colonial problems at the United Nations, the
Working Group considers it essential to maintain the declaration entered on signature.

7. A potentially more serious problem in relation fo the metropolitan territory of the
United Kingdom arises in respect of nationalist movements. Although the Declaration on
Friendly Relations referred to above contains language which makes it clear that the right of
self-determination relates primarily to dependent territories and is not te be understood as
authorising or encouraging action aimed at dismemberment of the metropolitan territory of a
State, it is possible that nationalist movements within the United Kingdom could invoke
Article 1 in justification of claims to political separatism and regional control over economic
resources. Whether or not such claims were upheld by the United Nations, the existence of
Article 1 could give rise to domestic embarrassment.

8. The Working Group therefore considers that the following interpretative statement
might be entered on ratification:

“The Government of the United Kingdom maintain their declaration in respect of
Article 1 made at the time of signature of the Covenant and do not interpret this
Article as conferring any right of action aimed at impairing the territorial integrity or
political unity of the State.”

However, the Working Group recognises that the latter part of such a statement might be
difficult politically and it might be thought preferable therefore to staid on a simple
confirmation of the declaration made by signature and rely on the Declaration on Friendly
Relations for the rest.
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