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Toronto, Ontario
--- Upon resuming on Tuesday, October 28, 2014
at 9:03 a.m.

THE CHAIR: On the record. Good
morning to everyone. | hope everyone is fine and
we are all ready to start day 3 of this hearing.
Mrs. Lo, good morning.

THE WITNESS: Good morning.

THE CHAIR: For the record, can
you please confirm to us that you are Susan Lo.

THE WITNESS: 1 am.

THE CHAIR: You"re assistant
Deputy Minister of the Drinking Water Management
Division of the Ministry of the Environment at
present; is this correct?

THE WITNESS: Yes, Ministry of the
Environment and Climate Change, yes.

THE CHAIR: Thank you. At the
time that we"re interested in here, you were
Assistant Deputy Minister of the Renewable and
Energy Efficiency Division of the Ministry of
Energy.

THE WITNESS: Yes, | was.

THE CHAIR: That is correct. You

have given two witnhess statements in this
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arbitration. The first one was dated February 27,
2014 and the second one was dated June 27, 20147

THE WITNESS: That sounds about
right.

THE CHAIR: You confirm that you
have given two statements.

THE WITNESS: 1 have two
statements.

THE CHAIR: If you don"t remember
the dates, that"s fine.

You are here as a witness in this
arbitration. As a witnhess, you are under a duty to
tell us the truth. Can you please confirm that is
what you intend to do?

THE WITNESS: Yes. Yes, I do.
AFFIRMED: SUSAN LO

THE CHAIR: Thank you. So you
know how we will proceed. You will First be asked
some questions by Canada"s counsel, and then we
will turn to Mesa®"s counsel.

THE WITNESS: Okay.

THE CHAIR: And the Tribunal may
ask questions as we go along or at the end. To
whom do I give the floor?

MS. KAM: Good morning. A new
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face, so I will briefly introduce myself. My name
is Susanna Kam and I am counsel for the Government
of Canada.

EXAMINATION IN-CHIEF BY MS. KAM AT 9:04 A_M.:

Q. Thank you for your
introduction, Ms. Lo. 1 just have one question for
you. Do you have any corrections that you wish to
make to the witness statements that you filed in
this arbitration?

A. No, 1 do not.

Q. That 1s all of the questions
that I have.

THE CHAIR: Could you get closer?

MS. KAM: That is all of the
questions that 1 have.

THE CHAIR: Thank you. Could 1
then turn to Canada®"s counsel, Mr. Mullins -- to
Mesa®"s counsel, sorry.

CROSS-EXAMINATION BY MR. MULLINS AT 9:06 A.M.:

Q. Good morning, Ms. Lo.
A. Good morning.
Q- Just before we start, just to

understand, both sides have limited amount of time
to ask questions, and in fact Canada®s brought five

factual witnesses and we both have a number of
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experts. So I would ask you to try to listen to my
questions and try to answer the question I am
asking, and if you need to explain it, that"s fine,
but just try to listen to the question I am asking
so we can go through this in an efficient manner.
Is that fair?

A. That sounds fair. I will try
my best.

Q- I appreciate that. So we
just heard you have done two statements. What 1
will probably end up doing is going back and forth
to them, so make sure they are in front of you.

You should have both there in the binder.

In addition, you will see a
notebook of documents, and we may not go through
all of those documents. 1 think it is the notebook
in front of you. It has a number of documents in
it.

A. This one?

Q. Correct. Yes. So put that
in front of you, as well. We may not go through
all of those documents, but I will refer to the tab
numbers so you will be able to find them.

And who assisted you in the

preparation of your witness statement?
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A I believe the Government of
Canada, JLT, as well as my own legal counsel.

Q. Okay. And you have no
changes to your statements and they are accurate,
as far as you know?

A. They are accurate, as far as
I know, yes.

Q. Okay. And we heard from
questions from the Chair that during the relevant
time period, you were Assistant Deputy Minister of
Renewables and Minister of Energy. Later you moved
to the Drinking Water, Environment and Climate
Change; correct?

A Drinking Water Management
Division at the Ministry of Energy, yes.

Q. Was that a lateral move or...

A Yes.

Q. Okay. And would that move
have anything to do with how this renewable energy
project went forward?

A No. It has nothing to do
with that.

Q. Okay. And when you came into
your position -- and we"re going to be focussed on

the renewable energy program -- did you make sure



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that you understood the history and the background
of the program in order to do your job?

A I had a good grounding, yes.

Q. Were you familiar, personal
knowledge, as well, or did you just learn it
through what people told you?

A. I learned it from a number of
sources.

Q- Were you involved at all
personally in the, for example, memorandum of
understanding and those programs before you took
over your position?

A. Which memorandum of
understanding are you referring to?

Q. The one between the Korean
Consortium and the Ontario government?

A After | had carriage of the
Korean Consortium file, then I did have knowledge
of it. When it was being negotiated back in 2008

and 2009, no, 1 did not know about it.

Q. Okay. Now, because it was a
secret; right?

A A secret to whom?

Q. To you, for example.

A. It wasn"t my File and, hence,
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I had --
Q. What was your position at the

time it was entered?

A. In 2008?
Q. Yes, ma“am.
A. I would have been in the

Ministry of Transportation. 2008? Probably in the
Road User Safety Division as the director of
policy.

Q. Okay. As far as you know, no
members of the cabinet were aware of the memorandum
of understanding until September 2009; is that
correct?

A. I don"t think I could answer
that question, because 1 didn"t personally speak to
each member of cabinet.

Q. Okay, fine. 1 mean, do you
have any knowledge, when you reviewed the file,
that it was well -- that any members of the cabinet
were aware of the memorandum of understanding prior
to September 20097

A 1*d only be speculating.

Q. Okay, thank you.

Now, you do agree that the -- when

you took over, you did take over the management of

10
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the GEIA when you took over; correct?

Q.

A.

significant agreement?
agreement.

Q.

> QO > QO >

The G-E-1-A?
Yes, ma®am.
In 20107?
Correct.
Yes.

You agree it was a

Yes, it was a significant

And it had wide-ranging

implications to Canada in renewable energy; right?

A.

Q
A.
Q

with the GEGEA?

is?

Al

Green Economy Act that was proclaimed in 2009, 1in

May .

Q.

To Canada or Ontario?
Ontario.
Ontario.

And you also were familiar

Yes, of course.

And can you tell us what that

That®"s the Green Energy and

And was one of the goals of

that Act to attract investment?
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A Yes, it was.

Q. And was that domestic and
foreign investment?

A Yes.

Q. Did the government have any
preference as to what type of investment it was
seeking to encourage, foreign or domestic, or did
it matter?

A I think at the time that the
GEGEA was created, the idea was to attract any
investment capital, and 1 don"t think that the
government had a preference in terms of whether it
was domestic or foreign. And, in fact, there were
domestic content provisions that were created to
ensure that a certain amount would come from
Ontario and create jobs in Ontario.

Q. So you agree with me it would
be important to make sure that you treat
investments iIn foreign and domestic the same?

A I don"t know. 1
just —— um..., that wouldn®"t be something that —- |
think it"s important to be fair, and, in principle,
it was to try to create an excellent investment
climate in Ontario.

Q. Do you agree with me that

12
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when you talk about fairness, do you agree that the
Ministry of Energy and the OPA should do its job
fairly?

A. I believe it does.

Q. Well, thank you. That"s one
different question. But you should -- they should
do the job fairly, is what 1 asked you. You said
they did. |1 want to make sure you agree that both
the OPA and the Minister of Energy should do their
job fairly?

A Yes.

Q. They should do it honestly
and objectively with high ethical standards?

A. With high standards, yes.

Q- They should do it with
transparency; correct?

A Yes.

Q. Just so we understand the
organization of how the Minister of Energy works
with the OPA, do you agree the Minister of Energy
works very closely with the OPA; right?

A. Yes, we did.

Q. And, in fact, though, the OPA
though is required to follow the directives of the

Minister of Energy; correct?

13
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A Directions, yes.

Q. Directions and directives?

A Directions and directives of
the Minister.

Q. Yes. 1 always have trouble.

Can you explain the difference between directions
and directives, if you can?

A. A directive has -- needs to
go to the LGIC and is issued with respect to supply
miX procurement.

Directives are issued by the
Minister for anything else -- directions, sorry.

So the first one is directives, LGIC; directions
not LGIC.

Q. And the OPA has to follow
both of them?

A Yes.

Q. And even if they disagree
with them, they have no ability to not follow them;
right?

A. Personal beliefs or
corporate? They would follow them essentially,
yes.

Q. Okay, thank you.

Could you explain for us what the
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LGIC 1s?
A The Lieutenant Governor in
Council, 1t needs to be delivered and signed off by

the Lieutenant.

Q. That means the cabinet,
doesn®t it?

A. No, no, no. That"s
something. ..

Q. Is the cabinet involved at
all in directions and -- directives or directions?

A I don®"t know whether there is

a formality involved with cabinet approval being
required.

I know that many significant
things that we dealt with at the Ministry of Energy
went to cabinet for information or for decision,
anyway .

Q. And despite the fact the OPA
has to follow the directions and directives of the
Ministry, you would expect that the Ministry would
consult with the OPA on major projects; correct?

A No, not really. It depends
on the nature.

I mean, 1T it were a policy-type

of a decision that needed to be made, the OPA

15
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wouldn"t necessarily be involved, because the
government creates the policy and the government
would consult with other ministries, for instance,
but not necessarily the OPA.

Q. What about programs they
would have to administer? Wouldn®t it make sense
for them to consult with the OPA on initiatives
which they would have to consult?

AL Not necessarily. It really
depends.

Q. Okay. Well, in fact the
Ministry of Energy did not consult with the OPA or
the OEB regarding the memorandum of understanding
with the Korean Consortium, did it?

A I understand that that"s the
case, but it wouldn"t be a normal course of action
to consult with the OPA or the OEB.

The OEB is a semi-judicial body
that sets -- decides on rates paid for by
ratepayers, and it just really does not -- it
receives policy direction. The OPA receives policy
direction, and then carries it out, but there
wouldn®"t be any need to consult with either body.

IT say they needed to be consulted

with, well, that"s their opinion, but working in
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government for 30 years, they wouldn®t be a normal
body that one would consult with.

Q. Well, frequently during the
implementation of the FIT program the Minister of
Energy did consult with the OPA?

A. The FIT program is very
different, because it is operationalizing a
renewable energy program that was already created
in a higher level policy.

So, for instance, the Green Energy
and Green Economy Act, would the Ministry of Energy
consult with the OPA or the OEB? No. Not
necessarily, no.

Q. Okay. Well, there were parts
of the GEIA that the OPA had to implement, correct,
for example, the power purchase agreements?

A. Yes, but you are mistaking
the difference between high-level policy and
implementation of that policy.

Q. Mm-hm?

A The FIT program is something
that was directed by the Minister to be implemented
by the OPA. So once you"re into implementation, of
course they would be consulted.

Q.- Okay. So both the GEIA and

17
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the FIT program both were, in some manner,
implemented by the OPA; correct?

A Yes.

Q. Thank you. Now, one of the
reasons we heard why the GEIA was not announced
until later was due to lack of cabinet approval.
That"s what we heard iIn testimony yesterday.

In fact, there was no cabinet
approval of the GEIA, was there?

A I don*"t think that cabinet
approval was necessary, but the GEIA Investment
agreement, | believe that it went to cabinet
several times for discussion.

You need to recall that our
Minister at the time, the Minister of Energy and
Infrastructure, was also the Deputy Premier.

Q. So the answer to my question
was that there was no cabinet approval; correct?

A. Because it was not necessary.

Q. Remember 1 was asking you at
the beginning you said you would answer my
question, if you needed to explain it -- | said a
yes" or ''no” answer to question --

MR. SPELLISCY: 1I"m sorry. She

answered his question. | understand we"re going to

18
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move carefully, but we talked about this yesterday.
The witness has to be able to give an explanation.
I am not going to allow you to cut her off like
that.

MR. BROWER: 1Is your microphone
on?

THE CHAIR: 1 understood you,
Ms. Lo, to say there was no cabinet approval
requirement for the GEIA, but that cabinet was
consulted on the GEIA.

Is this a correct restatement of
what you said?

THE WITNESS: Yes, absolutely.
And it was discussed more than once at cabinet
meetings.

THE CHAIR: Thank you.

BY MR. MULLINS:

Q. And it was discussed at the
cabinet. Why was it discussed at the cabinet if

they weren®t seeking their approval?

A. Can you ask that question
again? 1 lost the last part.
Q. Well, what | was asking is

you“ve said there was no cabinet approval. You

agree with me they were originally seeking cabinet



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

approval. That is why they brought it to cabinet;
correct?

A. That"s not what 1 said.

Q. Well, I am asking you, then.
Why was i1t beilng discussed at cabinet 1Tt they

weren"t seeking the approval of cabinet?

A. Cabinet can discuss anything
it chooses to discuss. 1 don"t set the cabinet
agenda. |1 would think that as a team of cabinet

ministers, they would like to have a frank
discussion.

Q. There would be no reason to
delay, then, the implementation or perhaps the
signing of the GEIA for cabinet approval because,
as you said, it wasn"t required; correct?

A Cabinet approval was not
required, vyes.

Q. So that would be not a

reason, then, to delay the signing of the GEIA;

correct?
A That would not be a reason.
Q. Thank you. You also

are -- In fact, that was identified by the Attorney

General that although the cabinet was briefed,

there had been no cabinet approval. Do you

20
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remember the Attorney General®s report -- Auditor
report, I*m sorry, Auditor General®s report. |1
apologize.

Do you remember the Auditor
General"s report?

A. I recall the Auditor
General®s report.

Q. Do you remember they
recognized that there had been no cabinet approval?

A They reported that as a fact,
but I think it was also pointed out to them that
cabinet approval was not required.

Q. And they also identified that
the GEIA was neither a non-competitive procurement
nor a sole-sourced deal. Instead, it was an
investment arrangement with an objective
establishing a sound green energy sector in
Ontario. Do you remember that statement?

A. That sounds correct.

Q. And, in fact, that absolutely
was, according to the Auditor General, the position
of the Minister of Energy; correct?

A I don"t know. That"s the
position —-

Q. Let"s look at it. It"s at

21
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tab 21.
THE CHAIR: It may be fair, yes.
Are you referring to the report?
MR. MULLINS:
Q. Yes, yes. Let"s go to tab 21
of your book.
A. What page?
Q. Go to page 108. Have you
found i1t?
A. Mm-hm.
Q. If you go to the right-hand
column, one-quarter of the way down.
AL Yes.
Q. And i1t says, "According to
the Ministry..." So It says:
"According to the Ministry
the sourcing agreement is
neither a non-competitive
procurement nor sole-source
deal. Instead, it is an
"investment arrangement® with
an objective of establishing
a sound green energy sector
in Ontario since no other

company has proposed to
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invest in Ontario"s renewable
energy sector at the size and
scale of the consortium and
its partners.”[As read]

Do you see that?

A. Yes, | do.

Q. What 1 just want to make
clear, you agree that that was an accurate
statement of the position of the Ministry of
Energy?

A Yes.

Q. Thank you. Now, in your
statement, you say that the Government of Ontario
was transparent as possible about the GEIA"s
assistance and implementation?

A To the extent possible, the
Ministry was transparent, but it is a commercial
arrangement, and so there were certain aspects that
could not be transparent.

Q. Okay. Until it"s signed?

A No. I think the commercial
sensitivity would extend beyond the signing.

Q. So your position is that it
was -- well, first of all, what do you mean by

transparent, to make sure we"re on the same page?

23
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A. Transparent is to release the
entire agreement unredacted to everybody.

Q. Okay. I guess I was really
asking what you meant by transparent, in general,
not specifically to this agreement. But that was
helpful.

What 1 was asking is: What do you
mean by transparent, generally, in terms of how the
Minister of Energy operates?

A Transparency would be
to —- well, I can answer i1t iIn the negative. It"s
not to keep a whole bunch of reports or analyses
hidden from public view. That would be not
transparent.

Transparent would be to disclose
everything we did and said and reported and looked
at.

Q. And I guess you kind of
answered my question, but | want to explore it a
little bit.

So now you"re saying that not only
was it important for Ontario to keep the
negotiations non-transparent, but even after you
signed the agreement it was still Important to keep

some portions secret. Is that what you"re saying?

24
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A I don"t think that"s exactly
what 1 said. You"re putting words in my mouth.

Q. I don"t want to do that, so
why don®"t you explain what you mean?

A. Can you ask the question
again?

Q. Sure. Can you explain to us
why it was important not to have the GEIA to be
transparent and complete after it was signed?

A. After 1t was signed, |
believe that there was a lot of the agreement that
was made public in terms of how many megawatts and
what the government would get in exchange for those
megawatts, so, for instance, the manufacturing
plants and the jobs and what the Korean Consortium
was going to invest in Ontario. You know, it was
touted as the $7 billion investment.

I think in terms of what was kept
confidential were some of the commercial terms.

Q- Did you make that decision of
what was going to be released and what was not?

A I wasn"t -- 1 didn"t have
carriage of the GEIA in 2008 or 2009.

Q. Well, is the GEIA released

now, ma"am? It"s on the website, isn"t it?
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A. I believe it was released
quite a whille ago, quite a while ago.

Q. I didn"t want to cut you off,
I"m sorry. 1 was told yesterday i1t is now
available on the website.

A. Not just now, but before.

Q. Okay. And so what"s changed,
ma"am?

A. I think 1t was released back
in 2011.

Q. I understand that, but what"s
changed? Why now is it public, but back In 2009
and 2010 it wasn"t public?

A Well, I can"t speak to 2009,
because I didn"t have carriage of the file. |
think you had your opportunity to ask Rick Jennings
yesterday.

In about May or June of 2010, I
had carriage of the file and I know that --

Q. Was i1t public when you took
over the file, ma“am?

A It wasn"t public at the time
that 1 took over the file, but I was involved iIn
the renegotiation, and right after we renegotiated

it, it was made public.
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Q. Okay. So when you took over
the file, it was still secret, right, the entire
agreement.

A. The entire agreement? It was
not released. 1It"s not that It was a secret. It
was a commercial deal and it was inappropriate to
release it.

I believe that it was the Korean
Consortium itself that felt vulnerable in terms of
their commercial arrangements with other
developers, and they didn"t -- they felt that it
would disadvantage their negotiations with -- in
forming partnerships if it were released.

Q. So the reason why the
Government of Ontario when you were in charge did
not release the entire GEIA was to protect the
interests of the Korean Consortium?

A. I think that what had been
released was the most important detail, which is
the manufacturing plants and when they were
supposed to come online, the jobs numbers, the
number of megawatts that would receive
transmission, the five phases, the adder. Those
were all revealed, and that"s what affected the

public in terms of how the agreement would be borne
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by ratepayers.

Q. Did you make any thorough
analysis -- scratch that.

You yourself, did you make any
opinion as to whether or not you should release the
GEIA when you took over or were you just following
the policy that had been followed by your
predecessors?

A. I don"t understand the
question.

Q. I understood when you took
over the file the GEIA had not been released, and 1
also understand that you personally didn"t release
it when you took over the file. Now I am asking
you: Did you make an independent analysis of
whether or not it should be released, or were you
Jjust following the policy that had been established
by your predecessors?

A. I think that working in
government, you can have your own views in terms of
whether something should be released or not
released. But at the end of the day, some
decisions aren"t made by yourself, and releasing
the GEIA certainly was not a decision that I could

make as the Assistant Deputy Minister.
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Q. Who can make that decision?

A Probably the Deputy Minister
and the Minister.

Q. Did you ask them whether or
not they should release the GEIA when you took
over?

A. But you seem to imply that
there®s all sorts of hidden and veiled secrets.

What was released were the most
important aspects already. It was the
manufacturing. It was the adder. It was the jobs
creation. Those were the key aspects.

And every time there was a
separate phase of the agreement to proceed, the
Minister made it very transparent, in terms of
providing a direction to the OPA, to talk about
where transmission was being protected for the
Korean Consortium.

Q. Again, 1 really need you to
answer my question.

I asked you whether or not you
asked the Deputy Minister or the Minister about
that they should release the GEIA when you took
over. That was my question.

A. We discussed it all the time.
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We discussed it all the time --

Q- Okay. And --

A -- about when was the most
appropriate time to make the entire document
public. I think when I took over, one of the
things that we wanted to do was we wanted to
renegotiate it.

We knew that we had a strong
negotiating position. We wanted to renegotiate it
and release the amended agreement.

Q. Okay. And so -- fair enough.

Now, you also talk about, in your
statement and with others, that the
government -- the Ministry would have been open to
competitors to do a similar project that the Korean
Consortium did; correct?

A. Can you ask that again?

Q. In your statements and others
from Canada have said that the government would be
open to having similar deals with competitors of
the Korean Consortium, with a similar deal. Do you
agree with that?

A Yes. Yes.

Q. Okay. Do you agree with me,

though, by not giving the entire agreement, Ontario
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made it difficult for someone to compete with the
Korean Consortium, given they didn"t have all of
the details that the Korean Consortium agreed to?
Wouldn®"t you agree with that, ma®am?

A. I don"t believe that they
were in competition with the Korean Consortium.
Not necessarily. 1 mean, it -- if an investor
wanted to create their own deal, why wouldn®t they
bring that proposal forward to the government?
And, in fact, some companies -- many companies did
come forward, but they didn"t have the scale or
scope of proposal. They had very small -- like
small, small proposals that didn"t -- that we
weren®"t interested in.

Q. Well, let me ask you this,
then. When they came to you for a proposal, did
you give a copy of the GEIA to them so they could
look at it so they can compare to their proposal?

A. I don"t see the need to.
Investors come forward all the time to the
government with their own proposal.

It"s not about copying somebody
else"s proposal. 1t"s not what Investment
proposals are about. Different companies have

different strengths.
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Q. You don"t agree with me it
would be more easier for an investor to compete
with a -- well, scratch that.

Would i1t be easier for an investor
to come up with a proposal if it had all of the
details of the proposal that had already been
agreed to by the government?

A 1*d only be speculating.

It"s up to each investor to negotiate their best
deal. So I don"t know why we would turn over an

agreement for somebody else to copy.

Q. And you"re speculating --
A. It doesn”"t make sense.
Q. I"m sorry, 1 cut you off.

You"re speculating, because in fact the government
never gave a copy of the GEIA to any proponent of a
GEIA-like deal; isn"t that correct, ma“am?

A. It is inappropriate to
provide the agreement to another competitor at the
time that the Korean Consortium was still working
out their proposal.

Q. No. 1I°m sorry, ma“am.

After i1t was signed, after it was
signed and proposals are coming In, we saw

yesterday the proposals came in after It was
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announced, not before, because they didn"t know
about i1t, ma“am.

I"m talking about after i1t was
signed.

A. Right.

Q. Okay. The government never
gave a copy of the entire GEIA to any of those
proponents to prepare to give a proposal; isn"t
that correct?

A. That"s correct.

Q. Thank you.

MR. SPELLISCY: I would just like
to clarify the record. 1 don"t think what counsel
said is accurate there in terms of when the
proposals came in from what we saw yesterday.
Obviously Ms. Lo wasn®"t here yesterday and has been
sequestered, so she has no i1dea. |1 would like to
clarify the record. 1 don"t think that is
accurate.

MR. MULLINS: The record speaks
for itself. All of the things 1 showed yesterday
were after September 2000.

BY MR. MULLINS:

Q. Okay. In fact, the GEIA did

not become public until -- 1 followed the lawsuit



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in San Francisco -- in order to obtain it; correct?
Do you remember that?

A I don"t know what you“re
referring to.

Q. You don"t remember the 1782
action against Pattern where we got a copy of the
GEIA, and that was actually the first time we were
able to get a copy of it? You don"t remember that?

A I wouldn®t know what you did.

Q. Okay.

A When did you get it?

Q. 2012. Does that refresh your
recollection about when was the first time it
became public, 2012?

A. No, no. 1 thought that the
agreement was released after the renegotiation in

or about August of 2011.

Q. Was the amendment released at
the time?

A The amendment was released --

Q. Immediately?

A The amended agreement, so

that would be the valid agreement, was released
right after the negotiations in August. It was

made available to anyone who requested it.
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Q. The amended?

A. In August, the amended
agreement.

Q. So the amended agreement was

made public immediately?

A. In August of 2011.

Q- Okay. And the amended
agreement had -- 1 would take it would have the
same type of terms that were in the original
agreement; they were just amended?

A No. There were some really
major differences.

Q. But 1 guess I"m a little
confused, ma“am. It still was a GEIA; right? It
was just amended; right?

A It was an amended GEIA.

Q. Okay. What I"m trying to
understand is: Why was the amended GEIA released
when the original GEIA was not released?

A. I don"t know. |1 can"t answer
that.

THE CHAIR: Can 1 ask this
differently? What were the amendments? What were
the main amendments?

THE WITNESS: The main -- so the
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main amendment was that what we had done was
renegotiated the adder. So the adder originally
could have been maxed out at $437 million if the
manufacturing were brought In at specific times.
And the amended agreement reduced
that adder to $110 million, maximum. And so that

was a significant gain for the Government of

Ontario.

In exchange, the Korean Consortium
received an extension to the COD dates -- that"s
the commercial operation dates -- of the first two

phases of the GEIA.
And so the extensions were for one

year. They needed more time to complete their

projects.

THE CHAIR: Thank you.

BY MR. MULLINS:

Q. So let me go back to that,
then. 1 thought you told us earlier that the most

important elements of the GEIA, the adder and

the -- and these manufacturing commitments were

already public; right? That was never -- that was

public. That was not held back after 2010; right?
A. I think in the news release

that was sent out when the agreement was signed at
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the stock exchange in January of 2010, there was a
news release that went out that spoke of the jobs
and the manufacturing and the adder. So those were
the key elements, and they were disclosed in
January of 2010.

Q. Right. So again 1 go back to
my question followed by the Chair®s question, which
is: |If those were the changes in the amendment,
why was the amendment released and not the original
agreement?

A. Because i1t was the valid

agreement. Why release something that wasn"t valid

anymore?

Q- I meant originally, ma“am. 1
agree with you. 1 would have released the original
agreement.

A. I don"t know whether
both -- 1 think you would have to go back in the

record to see whether both agreements were

released. Perhaps they were.

Q. No.

A I don"t know.

Q. I"m sorry?

A. I know the amended valid

agreement was released in August of 2011.
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Q. I think you misunderstood my
question and maybe 1 didn"t ask it well.

What 1 was asking is that given
that the amendments changed things that were
public, 1"m still confused as to why the Ministry
of Energy decided to release the entire amended
GEIA, but to that point had not released the GEIA
itself. 1 don"t understand, ma“am.

A I don"t understand your
question.

THE CHAIR: No. The question 1is:
Why was the GEIA, the original GEIA, not
released? But that to me was in a period where you
were not in charge of this file, because your
question probably refers to January 2010 and you
only took over in May or June 2010.

THE WITNESS: Right.

THE CHAIR: If 1 am correct.

BY MR. MULLINS:

Q. That®"s correct. But | guess
even when she was in charge, when she was having
discussions with the Minister, where 1°"m confused
is that she has told us the changes were to things
that were public, and so -- and then the agreement

gets released.
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I don"t understand why, then,
during the time that you were there, why the entire
original agreement was not released.

THE CHAIR: Can I clarify this,
because 1 have the same question?

When you were asked this by
counsel before, why, when you took over, did you
not consider releasing, and you said that was not
"my prerogative' and it was the Deputy Minister or
the Minister®s decision.

But you added then, Well, we
discussed all the time when would be the
appropriate time to publish it.

And 1 was asking myself, Well, why
would you discuss this all the time? Was this such
an issue?

THE WITNESS: Well, 1 think the
government wanted to release the agreement because
there was nothing to hide.

But what was going on was that,
from our perspective, there was not much in terms
of the agreement. But from a commercial
sensitivity for the Korean Consortium, they did not
want it to be released right away, because they

were still negotiating with manufacturing plants
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and they were still in deliberations with -- trying
to assemble partner developers to develop their
projects.

THE CHAIR: And they did not want
their contractual -- potential contract partners to
know what their own terms were or what was the --

THE WITNESS: Yes, because 1 think
what they didn"t want to do was they wanted
to -- they were worried, 1 guess, that others --
they were negotiating still, for instance, with
First Nations in the Haldimand area, and they were
concerned that if First Nations, for instance,
found out what the commercial agreement was, then
they would have to -- that they would have to
provide a more lucrative or generous proportion to
First Nations or other developers.

So there was the commercial
sensitivity in it.

THE CHAIR: So it would affect
their bargaining power?

THE WITNESS: Yes, it would. That
is essentially what they were saying.

THE CHAIR: And you discussed this
with the Koreans?

THE WITNESS: 1 think the working

40



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

project team and -- had discussed it all the time.

BY MR. MULLINS:

Q. I take it, then, though, when
you got to the amended agreement, you decided that
those concerns no longer were something you needed
to concern yourself with?

A. I think what had happened was
that with the evolution of time, many of their
discussions and negotiations with other developers
and landowners and the First Nations had progressed
to a point where they were solidified and that the
concerns did not exist anymore.

Q. Did the GEIA itself require
you to keep certain terms confidential?

A I don"t understand your
question.

Q. Did the contract itself
require it to be confidential?

A. I don"t know whether that was
explicit within the original GEIA. It"s a
commercial agreement, and so even it you look at
FOI, there are certain exclusions, and 1 think
commercial sensitivity and confidentiality is one
of the provisions of which something should be

protected.
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Q. Well, now it"s public; right?

A. Because both sides allow it
to be.

Q. You understand the FOIA
allows private entities to decide what documents
will be public?

A You"re not saying anything
different than 1 did.

Q- I am asking you. 1 am asking
you: You understand that the Freedom of
Information policies allow a private entity to
decide when a document will be public record?

A. I think the private entity
makes a case with the FOl, with the Privacy
Commissioner, and the Privacy Commissioner listens
and makes a ruling on whether something should
remain private or not.

Q. Did any of that happen here,
ma“am, to your knowledge?

A. I think it did.

Q. You think it did or do you
know that it did?

A I believe that the Privacy
Commissioner was involved. 1 don"t know to what

extent, so I... Maybe 1 best leave it alone.

42



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

Q. Thank you. Was there any
ruling by the Privacy Commissioner regarding
whether or not the original GEIA and the amended
GEIA should be made public, to your knowledge?

A No.

Q. Thank you. And when you
became familiar with the memorandum of
understanding, you made sure that you understood
that you had all of the agreements between the
Korean Consortium and the government, that you knew
about all of them; right?

A. I don"t understand your
question.

Q. Well, to your knowledge,
there was the original memorandum of understanding?

A Yes.

Q. Correct? And then the only

other document -- agreement was -- First was the
GEIA?

A Mm-hm.

Q. Is that correct?

A Yes.

Q. And there were no other

interim agreements between those two documents;

correct?
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A It wasn®"t during my time,
so -- 1 don"t believe there were, though.
Q- You haven®t seen anything?
A. 1"ve been away for 18 months.

I don"t remember seeing anything.

Q. So there wasn"t a conditional
agreement?

A I didn"t take over the
portfolio until May or June of 2010, so what
preexisted me I don"t necessarily know.

From the point at which I took
over in terms of the amended agreement, 1°m super
familiar with the amended agreement, as well as the
PPAs.

Q. Okay. So far as you know,
there was no conditional agreement set forth in the
MOU; correct?

A. I can"t answer that. 1 don"t
know.

Q. Okay. Now, let"s go to the
GEIA. This is iIn your statement. It says in the
GEIA there were gets and gives. And you say -- the
first get you mention is developing generation
capacity, correct, iIn your rejoinder statement,

paragraph 47
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That"s a "'give".
well --
Isn"t that a give?

Well, let"s see.

> QO > QO >

The government gives
generation capacity. The government gets
manufacturing, gets the $7 billion investment.

Q. Fair enough. I guess it
depends on which side you"re on.

A. I guess.

Q. It"s a get to the Korean
Consortium, but a give by the government; correct?

A. But 1 always have the

government view.

Q. Oh, fair enough. And the get

was the ability to -- commitment to attract
manufacturing; correct?
A. Build their own or attract,

yes. It had to do with jobs.

Q- Okay -
A It didn*"t matter how they
were -- there would be jobs in the manufacturing

plants. That was the main thing.
Q. Well, but you agree with me

that the Korean Consortium was not required to
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actually build manufacturing plants?

A. Right. It would make sense
they would not be required to build them because,
if you look at who builds these manufacturing
plants, what you want is state-of-the-art
manufacturers who are the best in class in terms of
manufacturing those products. You don"t want a
newbie.

Q- Yes, you do not want a newbie
like Samsung; right?

A No. No. They attracted
world-class manufacturers like Siemens for the
windmill blades, like CS Wind for the towers and
Celestica for the modules.

Q- Well, they had an advantage,
though, right, because they had a contract;
right? Do you agree with me, ma“am, it was easier
for Samsung to attract that world-class assistance
when they already had a contract with Ontario?

A It was required of them.
That was the "get".

Q. But you didn"t answer my
question. Do you agree?

A Was i1t easier? 1 don"t know

whether it was easier for them.
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Q. Well, once you have a
contract with the government where you®re setting
aside 2500 megawatts of capacity where you don*"t
have to compete with anybody else, it"s a lot
easier to attract investors; correct? Don"t you
agree with that, ma"am?

A. It was -- they faced
different challenges, that"s all I can say. 1
don"t know whether it was easier. That"s like
comparing apples and oranges.

Q. Right. They faced a
different challenge. They didn"t face the
challenge of competition with the other FIT
proponents; correct?

A Right.

Q- Thank you. And, iIn addition,
the Korean Consortium also is not required to
operate a manufacturing facility. Not only didn"t
they have to build it, they didn"t have to operate
it either; right?

A It was about jobs.

Q- So the answer to my question
is, yes, they did not have to operate it; correct?

A Yes.

Q. Thank you. Now, the original
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agreement required the Korean Consortium to provide
evidence that there were foreign manufacturing
plants established, according to your statement?

A. Right, yes, by certain time
lines.

Q. That is not entirely true,
Ms. Lo, because isn"t it a fact that for the solar
inverter they were permitted to desighate a company
that had already been established in Ontario? Do
you remember that, ma®am?

A I think SMA was the solar
inverter company and they weren"t established,
because 1 went to the Don Mills plant when it was
announced. It was a partnership through Celestica,
and there were new jobs being created there.

Q. Where i1s Celestica located,
ma®am?

A. The one that -- the plant we
had visited was at Don Mills, so Eglinton and Don
Mills.

Q. It is Ontario; right?

A. Yes.

Q. And you don"t remember that
was already in existence at the time the GEIA was

entered?
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A Well, Celestica was in
existence, of course. It"s been there for years,
but this was a new venture, a new partnership.
These were new jobs that were being created.

Q. But at least for purposes of
the GEIA, they could rely on Celestica in terms of
meeting it commitments; correct?

A Well, they signed a
commercial agreement with Celestica and 1 believe
it was SMA.

Q. Okay, thank you. Do you
agree with me, ma"am, that the FIT program also
attracted jobs to Ontario; correct?

A. Yes.

Q. And, in fact, there was a
local content requirement?

A Yes.

Q. And that was the whole
purpose, right, of the local content requirement,

to try to attract jobs into Ontario?

A. Yes.

Q. Part of the reason?

A Yes.

Q. And so for purposes of the

GEIA and this renewable energy project, at least
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you were getting the -- the statement, you said you
were getting these jobs, you were getting that
through the FIT program, as well; correct?

A. Well, definitely through the
FIT program we would get jobs and many of them were
in construction.

They weren®t necessarily in the
manufacturing sector, and the government was very
concerned with building a green tech sector.

Q. By the way, ma“am, were you
in any discussions of whether or not any of the
renewable energy projects would be in violation of
NAFTA?

MR. SPELLISCY: I would just
caution the witness again of course she can"t
disclose any solicitor-client communications or
anything that she may have discussed with lawyers.
She can acknowledge if they occurred, but she
cannot disclose any of the conversations she may
have had with lawyers.

THE WITNESS: Okay. What was your
guestion again?

BY MR. MULLINS:

Q. My question is: Were you

involved in any discussions about whether or not
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any portion of the renewable energy project was in
violation of NAFTA?

A. No. Actually, 1 don"t even
understand your question.

Q. What part didn®t you
understand, ma®am?

A. Probably the entire thing.

Q- Okay. Well, let me break it
down.

A. I didn"t know what you were
asking. Sure. Break i1t down, please.

Q. Do you know what NAFTA is?
Do you know what NAFTA is?

A. Yes.

Q- Okay. Do you know what a
violation is?

A Yes.

Q. Did you have any discussions
with anybody about violating -- that the renewable
energy program violated NAFTA?

A. Probably with legal counsel,
but 1 don"t remember the exact conversations.

Q. Okay, thank you. 1"m not
asking for the substance, but this was back when

you first got involved; correct?
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A. No. No. I don"t think we
had any conversations about potentially violating
NAFTA until this particular challenge was launched,
which was a little bit surprising.

Q. Okay, thank you. Now, you
talk about -- going back to the gets and gives, one
of the gives was the priority transmission
guarantee of economic adder, right, or two gives,
actually?

A Two things. Those are two
things, yes.

Q. Okay. Those are the gives;
right? 1 got that right this time?

A. Yes.

Q- But you agree with me that
for the first 500 megawatts, the Korean Consortium

was not required to meet any manufacturing

commitment; correct? It may help you to -- go
ahead. 1 didn"t want to cut you off. Go ahead and
answer .

A That may have been. I think
this was the way the original agreement was
structured, vyes.

Q. Okay, thank you. If you need

to go to the agreement -- but if you"re able to
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answer the question, it will make things a lot
faster. Thank you.

And also, and 1 think you alluded
to this earlier, this was not just -- let me go
back here.

This GEIA was not -- they weren"t
building 2500 megawatts all at one time, right,
capacity? This was a multi-year deal; correct?

A. Five phases.

Q. Five phases. How long was

that going to take, originally?

A. I think it would happen over
five years.

Q. Five years. So 500 per year?

A Right.

Q. Okay. And so it"s not
that -- when you talk about the size and scope of
the project, right, you agree with me that there
were FIT projects, at least for approximately 500
megawatts, that were being proposed in any given
time?

AL I don"t think there were.

Q. You don"t have any memory of
that?

A. No. I do have memory of it.
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There wasn"t -- there weren"t any
wind projects that were greater than -- | thought
it was 100-and-something megawatts.

Q. Per project. But, for
example, my client, you don"t remember my client
having two projects worth approximately
500 -- well, more than that. Four projects worth
500 megawatts?

A There were lots of projects.

Q. Right. Well, my point is
each iInvestor -- some investors had more than one
project. So totally they would have more -- they
could have approximately 500 megawatts, for
example, Mesa; correct?

A It"s not something that we
paid close attention to. There were lots of
investors, lots of projects, in fact, hundreds and
hundreds and hundreds and thousands of projects, if
you count the small and medium projects. There
were thousands.

Q. My point, though, is when you
compare it, when you break it down -- for example,
the 500 megawatts that the Korean Consortium had in
the first year i1s comparable to the four projects

my client, for example, proposed through the FIT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

program, just when you look at 500 versus 5007

A Okay -

Q. Do you agree with that?

A. It"s comparing megawatts,
yes.

Q. Thank you. And so we"re
clear, neither this priority access or this adder
that was in the agreement, none of that was ever
provided to any of the FIT proponents; correct?

A. Right. It was a different
program.

Q. Thank you. We talked a
little bit about this, but, again, the FIT program
had a local content requirement?

A. Yes.

Q. And both the FIT program and
the GEIA had 20-year FIT contracts?

A. Yes.

Q. Both the FIT program and the
GEIA were being paid the same amount of money per
megawatt, with the exception of the adder?

A. Yes.

Q. Both the FIT program and the
GEIA had foreign iInvestors?

A. There were a variety of
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investors.
Q. So the answer to my question

is, yes, both the GEIA and FIT program had foreign

investors?

A. They had it, but not
exclusively.

Q. Both the FIT program and the
GEIA had -- were renewable energy projects?

A Yes.

Q. Thank you, ma“"am. And you

agree with me that there was nothing prohibiting
Ontario from entering into a GEIA-like agreement
with a competitor of the Korean Consortium;
correct?

A. I think it was announced by
the Premier that Ontario would be --

Q. All ears?

A All ears, right.

Q. Like Dumbo, all ears?

A I wouldn®"t say that of the
Premier, no.

Q. Well, 1"m not from here, so |
can.
-—- Laughter.

Q. But in fact despite being all
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ears, apparently your hands were tied, because you
never entered a single agreement like the GEIA with
any competitor of the Korean Consortium; correct?

A. We didn*t, partially because
nobody came forward with another proposal to the
scale and scope as the Korean Consortium did.

Q- Well, they didn"t know about
it until September 2009, right, because you kept it
secret; correct?

A There was lots of time after.

Q. Okay. And afterwards you
kept the agreement itself confidential, correct, at
least while you were there; right?

A. Keeping a commercial
agreement is very different from other proponents
coming forward to make a proposal to government.

What was really happening was that
it was the economic environment, because in
2008/2009 there was a huge global recession and
investors just were not lining up at anyone®s doors
to make major investments anywhere.

So you have to take a look at the
economic climate. It wasn"t because they couldn®t
see the GEIA.

What has ever stopped an investor
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from coming forward to make a proposal to the
government before? They do it all the time. But
when you"re in a financial crunch, then when Lehman
Brothers even goes out of business back in that
same time frame, then the investment capital is
very scarce and they are not lining up at your
door. That is the whole idea of the GEIA.

Q- Okay. Now, ma“"am, when the
FIT was announced, simultaneously the Ministry of
Energy issued a directive setting forth a reserve
of 240 megawatts and 260 megawatts In various
counties in Ontario, and that was for the Korean
Consortium; correct?

A. Correct.

Q. And so none of the FIT
proponents could use that capacity that had been
set aside for the Korean Consortium; correct?

A. Correct.

Q. And that was done before the
GEIA was signed; correct?

A I think at that time It was
in September of 2009 and the memorandum of
understanding was in place.

Q. I understand, but the GEIA

wasn"t signed; correct?
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A Right, correct.

Q. And so at the time this is
set aside, there was no binding contract be