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Allens Arthur Robinson |
LERRGUNS
18 July 2011
The Hon Robert MeClallandg MP 10/ Jardina House
Attorney-General for Aystralia ! mna"ghf::r';f;
o/~ Australlan Government Solicitor Hong Keng
Lionel Murphy Building T 4852 2840 1207 =IE
§0 Blackall Street F +852 2840 0636 WX
BARTON ACT 2800 ' wew.aarcom sy B
Fax:+681 2 6253 7333 TR —E
By Fax and By Mall ERARTHR
Dear Attorney-Genaral
Notice of Claim under the Australia / Hong Kong
Agreement for the Promotion and Protection of
Investments
Wa refer to Philip Morris Asia Limited's Notlce of Claim (Notige) under the Agresment hetween the
Govarnment of Hong Kong and the Government of Ausiralia for the Promotion and Pratestion of
Investments {Agreement), whioh was served on you on 27 June 2011,
As set out in paragraph 2 of the Notlgs, and purauant to Art, 10 of the Agreement, Philip Morris
Asia Eimited would Iike to confer with representatives of the Commonwealth of Australis with a view
fo negotiating an amicable seftiement. Please [et us know when you would like to meet for that
purpose, ' )
If an amlcable sefllemeant cannot be reached within three monthe of service of the Notice, the
partles are, absert other agreement, bound to submif the disgute to arbliration ynder the Arbifration
Rules of the United Nations Commission oh International Trade Law 2010.
Yours faithfully
A{ [w: AFJFLW Qbémlsaﬁ‘
Aliens Arthur Rohinson
N Bangkok
5 Beling
EwmAER Delling &
TRENSE Brickane
B Hanel
HHUET Ha Chl Miph oty
Wit Hang Kang
. 20 N
Our R of: 308171502 &ﬁ Fgﬂh -
Paripere Simon MeConns #un Yaow Dayid Wanger nom ren
&imm AD308380710v] 308174802 15.7.2014 B G-
TN Singapore
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27 June 2011

The Hon Julia Gillard MP
Prime Minister of Ausiralia
Parliament Housas
CANBERRA ACT 2600
Fax: +81 2 8273 4100

The Hon Robert MceClelland MP
‘Attorney-General for Australla

/- Ausiralian Government Solicltor
Lijona! Murphy Bullding

50 Blaokall Stresat

BARTON ACT 2600

Fax: +61 2 6253 7333

The Hon Nicola Roxon MP
Minlster for Health and Ageing
Parliament House
CANBERRA ACT 2600

Fax; +61 2 6273 4148

By Courier/By Fax

Deat Prime Minister, Attomey-General and Minister

Writtan Notification of Claim

Australia / Hong Kong Agreement for the Promotion and

Protection of [nvesiments

Woe get for Philip Morris Asia Limited.

Thera fallows writtsn notification of Philip Mortis Asia Limited's claim pursuant to Article 10 of the
Agreement between the Government of Hong Kong and the Government of Australia for the
Promotion and Protection of investments, dated 15 Septermber 1998,

Yours faithiully

Allens_Arthur Rebinson
Encl

Fafners Simon McCannall Mun Yeow
SIMM ADS08332342v1
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WRITTEN NOTIFICATION OF GLAIM
o W
PHILIP MORRIS ASIA LIMITER
to
THE COMNONWEALTH OF AUSTRALIA

pursuant fo

AGREEMENT BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF

1

3!’

AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

Fhillp Motris Asia Limited {"PM Asia") hereby gives nofice of & claim (the “Claim™)
pursyant to Artlcle 10 of the Agresment between the Government of Hong Kong and the
Government of Austrafia for the Promotion and Protection of Investments {*Hong Kong-
Australia BIT"),

If the Clgim 1s not admitted, PM Asla advisas, pursuant to Aticle 10, that It is willing to
meet and copfer wilh tepresantatives of the Commonweslth of Australia (the
“Govarnment’ or "Ausiralia") with a view o negotiating an smicable setlerent ar, I an
amicable settiement is nof concluded, to endeavour to agres on proseduras for seitlement.

If an amicable sstflement has not heen achieved, fior procedures Jor settiement agreed,
the parties are bound to submit the dispuls hetween them to arbitration under the
Arhitratian Rules of the United Natlons Commission on Internatiohal Trade Law 2010, ¥ the
dispute is submitted fo arbitrafion, PM Asia proposes Singapore as the seat of the
arbitration and the place of hearing, since Singapere is the nearest naulral State with legal
and logistical resources appropriate to support the arbifration, PM Asia further proposes
that the number of arbitrators be thras and propesas the Permanent Court of Arhitration at
the Hague as the appointing authorlty. PM Asla retgUests Ausfralia to advise whether It
agrees with theas praposals If the Claim proceeds to arbitration,

Servlce of any correspondence may he sffected through PM Asla's solicifors, Allens Arthur
Rabinsan, 10/F Jardine House, 1 Connaught Place, Cenfral, Hong Kong, per Simon
McConnell, Pariner, telephona +852 2840 1202, facsimile +BS2 ZB40 0686, emall
giman,meconnali@aar.com.au,

PM Asla's Claim is defailed below.
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On 7 Aprll 2044, the Gaovarnment released an Exposure Draft of the Tobacco Plain’

Packaging Bl 2011 {*the TPP Bfil") togethar with a Consuiltation Paper, The Consuftation
Paper makes & olear that the TRP Bill, onee it is formally infroduced by the Government
and passed by Parllament, wlll be used to infroduce ragulations prescribing evary espact of
the appsarance, size and shape of fohacco products and packaging, In patticular,
prohibiting the use of intellectual property on or In relation fo iobacco products and
packaging other than the product brand nams and line extension on the top, front and base
of the pack in standard font and gize (deflned mare fully in paragraph 18 below, "plaln
packaging feglelation”), According fo the Government, the TPP Bl Is to be formally
introduced in the winter session of Pariament with the |eglslation scheduled to be In place
by 1 January 2012,"

By separafe regulation, the size of graphic health warnings on the frent of gigarette packe
Is 1o ingrease from 30% to 76% ("GHW regulation®). Graphic heslth warnings ars already
mandated to cover 90% of the hack of cigaretie packs,”

PM Asla Is an investor protected by the Hong Kong-Australia BIT, PM Asla owns 108% of
the available shares in Phllp Motris {Auatralia) Limited {"FM Australla®), which owng 100%
of the avallable sharss in Phillip Morris Limited {"PML").

PM Asla and PM Austrafia, through PML (tegether “Philip Morris") manufaciure, impor,
market and digiribute for 3ale in Aushalla and elsewhere, tobacco products, principally
cigareftas, PML has, whether ag cwner or lcenses, rights fo use reglstered and
unreglstered frade marks; sopwight works; reglstered and unregistered designs; know-
how; trade gecreis; and averall get up of the product packaging (Mnfellectual proparty™)
an and in relation io Phlip Morris' tobacso products and packaging. Philip Moris has
generated substantlal goodwill from the use of the infellectual proparty on or in relation fo
Phllip Morrls' products and packaging ("goodwill),

PM Asia's investments in Australia ~ PM Australis, PML, the intsllzctual property, and
goodwill - are ali investments Australia has undertaken to protect by the Hong Kong-
Augtralia BIT, Plain packeging legisfatlon and the GHW regulailon contravens these
investor protections. 1n particular:

! Consultation Paper, 9.2, Tha winter lenislative session rune batwaan May and July 2011,

¥ Trade Precticas (Constimer Product Information Slandarce) (Tobacco) Reguistions 2004 [Oth), Ancthar waning wil

eantinue t b2 raquined on ene of the slde pansls of the pack, Tha Consultation Papar, p.14, siates that the GHW
Regulation is ie coltitida with plain patkaging lazielztion,
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Pialn packaging legisiation will result in the exproptiation of PM Asla's invesiments
due to the substantial deprivation of the Intellactual property and goodwill, the
consequent undemmining of the economic rationale of s investments and
substantial desfruction of the value of PM Ausiralia and PML,

Flain pagkaging legislatien will effectively prohibit Phillp Marrls from using She
intellectual praperty on or In relation fo its tobscco products and packaging.
Without the use of the Intellectual property, Phillp Maorris' praducts will not be
readily distingulshable fo the constmer from the products of s competiters;
consaquently, competition will be based primarlly on price. PML will be reduced to
a manufacturer i:vf an effectively Undifferentiated commodity, an entirsly different
enterprise and business model 1o that cumently pursued by PML,

Direct and Indiract expropriation of investments without payment of adeduate
campensation is confrary to Arllcle 6 of the Hang Keng-Austrafia BiT.

Plain packaging legislabion will not be fair and equitable, as is requirad by the Hong
Keng-Australia BIT, glven the substantial impalrment of PM Asia's investments, the
lack of cradible evidence that the measure wiil confribute to aehievement of the
legislation’s sjafed objectivag, the avajlability of effective slifemaiive mesns of
reducing smoking pravalence, and ihe confravention of Australla’s international
obligations under the Agreement on Trade Related Aspects of Intallectual Property
Rights (*TRIPS"), the Paris Convention for the Protection of Industrlal Property
("“Parie Copvention™} and the Agreement on Technical Barriers to Trade ("TBT"),

Thess gontraventions include a breach of Arlicle 20 of TRIPS, as plain packeging
lagislation will he an unjustifiable encumbrance on the use of fobaceo frade marks
{many of which cannot be used ai all), and & breach Arilcle 2.2 of TBT, hecause i
will be a teghnical reguiation more trade restrictive than necessary.

A fellure to afford fair and equitabla {restment will contravene Article 2(2) of the
Hang Kong-Australla BIT,

Plain packaging feglsfation will alzo constitule an unreasonable Impairment to the
investrents, a failure ta sfford full protection and securily to the invasiments and a
failure fo obssrve obligations in respectf of the Investments, all in contravention of
Article 2(2) of the Hong Kong=Australia BIT,

11, As & result of these contraventions, PM Asia will be enfitied to orders from en arhitral
{ribunal for the cessefion and disésntinuance of plain paokaging legisiation and the QHW

Page 8
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regulation, and/or an award of damages, which may potentially emount te billions of
dollars, and interast.

Plain packaging legislation

12, On 7 April 2014, the Government released an Exposura Draft of the TPP Bill which it
intends to intreducs to Federal Parllamant during the 2014 winter leglslative session, with
the legislation to be in place by 1 January 2012,

13.  The TEP Bill permis the promulgation and enforcement of regulations regarding tohacco
products and packaging that:®

(&)

{0}

(c)

(d)
(e)
{f

(@)

prohibit (or specify conditions of) the use of rade marke, logos, brands, bueinass or
campany names, or ofher identifying mark on fobaceo packaging or praducts;

prohibit {or spacify conditions of) the use of any deslgn of packaging of any desigh
of a tobaces product;

ctherwise refate to the appearanca, siza or shape of tohacoo paokaging or tobasco
producte;

relate to the opening and contents af tobacco packsging;
relate to the appearance of any words, signg or symbale on fabacca packeging;

relate 1o the content of any information (including prohipition of Information of a
specified kingl) o be insluded on tobaceo packaging; and

rejate to the materials that may be usad in or an tohacoo packaging,

14, The TPP Bill defines packaging of fobases predusts in a broad way whieh includes sny
contsiner for which tobases products are packsged for retall sale and anything inside,
attached to, or forming part of the packaging of tobasco products. A *fobacco product’
‘mesns proceszed tohacon or any product that contains tohacen.*

* aactions 4 and B4 of tha TR BJll, Remiations may also be premulgated purauant to section 11(2) gavaming the vsa of
a frade matk in circumsiances where the TEP BEE reaults in an aequiaiion of properiy within the meaning of sectian &7(0x4)
of the Constfiution of the Commenwesith of Ausirlia because i watld pravent the uge of a trade mark an tobacoo praducts

or packaging

* These definitions are Tound In Beclion 4,

Pags 4
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The Exposure Draft of the TPP Bill was accompanied by a Consultation Paper that detalls
antielpated reguletions to prescribe the appearance, slze and shaps of tobaceo packaging
and produsts as follows:®

(a)

{b)

()

{d)

(=)

{0

Excapt as presetibed below, no trade mark, design, branding, colour, logo, or ofher
aspect of livery arget-up |s permitied on tobacce produsts or packaging;

The brand name, line extension and quanfily of cigareties are to appear on the top,
front and hage of the pack, The brand name & permitted 10 appear in Lucida sans
14 point font below the health warning on the front of the pack. The line extension
and quanity Is to appear below the brand name, in & font and size yet fo be
determined;

Packages (including folis on the inside of a clgarette pack} will be a prescribed
shads of datk ofive brewh in a mait finieh;

Clgarefta packs will be ractangular rigid cardboard flipop boxes of & prescribed
size and shape and with an opening of a prescrlbed size, Clgaretia packa will
confain mandated numbers of cigarettes between a minimurm of 20 and maximum
of 50;

The manufacturers details will sppear on one side of the pack, in 2 font, gize and
position to be determined; and

Clgaretle sticks are to be elther all white, ar white with an imitation cork fiiter. Na
branding, other colours or design features are permitted.

By the GHW regulation, the size of graphic health warnings on the froni of cigarette packs
is ta Inerease from 30% to 75%. Graphic health wamings are already mandated to caver
90% of the back of cigaretie packs. The now regulation is tantamound to plain packaging.

Power to make raguiations pursuant to the TPR Bill {then Act) will commanoe on 1 January
2012. Offencas for Importing, packaging and manufsciuring non-compliant products and
packeging will come info foree on 20 May 2012 and offences related fo geling and
purchasing nan-campliant product will come inte force from 1 July 2012.%

¥ Consultetion Paper, pages 11-(5.

" Seotion 2.
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In this Netice of Claim, the TFP Bill and any ragulations promulgated pursuant to jt at any
time,” including but not limited fo the anticlpated regulations summarised above in
paragraph 15, shall be collecilvely referred o as “plzin packaging leglslation™

The Hong Kang«Ausgtralla BIT

19‘

ad.

21,

The Hong Kong-Australla BIT was execuled by the respactive Contracting States on
18 September 1893 and remains in force. According to its praamble, the Hong Keng-
Australla BIT seeks, fnfer alla, fo create favourable conditions for greater investment by
Investore aof one Coniracting Stale In the ares of the other and promote economic
eooperation by providing reciprocal prstection for investments by invastors fram ane State
in the area of the ather State.

PM Asia (a Hong Kong domlelle limited labllity company) and its investments in Australia
are entiled o the protections of the Hong Kong-Australia BIT. Thasa reciprecal protestions
include obligations on each Contracting Slats in respeet of investors from the other State:

{8)  pot to deprive investars of their Investments, nor subject them to measures
equivalent io deprivation {Arficle 6);

b fo accord investmenis and refurns of investers fair and squitable treatmant
(Articls 2(2))

(&) {0 provide invesimente and refurns of investars full profection and security
{Article 2(2)); )

{d) net to Impair in any way the management malntenance, use, enjoyment or
dispoenl of investmenis and ralurns of nvestors by unraasonable ar diseriminatory
measures (Arlicla 2(2)); and

{8)  to observe any oblligation it may have entered into with regard to inveetments of
Investors (Article 2(2)),

The penefit of these substantive provisions is avalisble to "investors” as defined in
Ariicle 1(f} of the Hong Kong-Australla BIT. Relevantly, “investors” incluties corporations
incorporated under tha law of Hong Kong who own or ¢ontral investments in Australia, FM
Agia, as it is now known, was incorporated under the Hong Kong Companies Ordinanca on
& Novernber 1984 and since that time has marketed and distibuted tohacen products In
eertzin countries in Asia and provided management sarvices to Philip Momis' afflllates in

T Whether under sactions 14, 11(2) ar 94 af the TPP Bill,

Page 6
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Asian and Australagian counfries ingluding Austrslia, Accordingly, it is entiled to the
protection of the Hong Kong-Australia BIT in raspact of any investments f owns or cantrois
in Australia, '

FM Agig owns 100% of the shares of PM Ausiralia, 8 company incarporated in Victoria,
Australia on 17 March 1954, PM Australia ig 2 holding company that owns 100% of the
shares of PML, a company Incorporated in Victoria, Australia on 24 May 1867, PML is a
trading campany that smploys approximately 740 staff in Australia engaged In the
manufaciure, marketing and distribution for saie of fobacta producte.

PML Is {he awner or ficensee of the intellectual property. The intellectual property includes
irate marks that relate to a number of brand “femilies” - that i& the core brands and ling
axtengions within those brands, The principa! core brands are Marlboro, Alpine,
Longbeach, Peter Jackson, Cholce, and G7T (logether the “Brands®). Philip Merle’
business refles on the Brands to compete with other tobacco manufaciurers, PML's use of
the intelleciual property for the development, improvement, manufacture and sale of
kabaceo produets has generajed sthstantlal goodwili in PML.

The Hong Kong-Australia BIT encompasses a broad range of investments. Article 1(e)
prescribes relevant investments to mean “every kind of asset owned or conlrolled by
investors” and, mare partfeularly, expressly inoludes;

{a) shargs in & company and any other form of participafion in a company;

(b} intelleotual property rights including rights with respect to copyright, patents, trade
marks, irade names, industral designs, frade secrets, know how and goodwill; and

() licences and other rights conferred by law or Under eoniract including concassions
to manufaciure, use of sell products.

Accordingly, by virue of its chargholding in PM Australia, PM Asia owns andfor ¢ontrols a
nutither of Investments in Australia that qualify for protection of the substantive provislans
of the Hong Kang-Australia BIT, speciically;

(a)  sharesin PM Australia;
(&)  sharesin PML; and

() the Intellectual property ahd goodwill {together, the “Investments"),

Page7
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Asfigle 10 of the Hong Kong-Ausirafia BIT concarns ssttlement of disputes betwesn an
investor of one Contracting Party [euch a8 PM Asia) and the other Coniracting Farly (here,
Augtralia). Article 10 provides:

A dispule between an invesior of ane Confracting Parly and the atfier Contracting
Pariy conceming an investment of the former in the area of the latter which has not
been settfed amicably, ehall, after a periad of threw morths from weilten noiflication
of the ofalm, be submilfad o such prosedurce for seifement a& may be agread
between the partles {o the dispute. If na such procedurss have bagr agresd within
that three month perlod, the partias lo the dispute shall be hound fo submit i fo
arbilrafforr under the Arhifration Rulee of the Unifed Natfons Commission on
internetional Trade Law ae iflen in force. The arbitral fribunal shall have power to
award [nferast, The parlies may agree in writing fo madify those Rules,

A= stated ahave, this Notiee of Claim Is “wriltan notification” of PM Asie's Clalm pursuant fo
Article 10.

Gontraventlone of the Hong Keng-Australia BT

25

29.

30,

21,

Piain packaging legislation and the GHW ragulafion jointly and severally contravene the
substantive protoctions In the Heng Keng-Ausiralla BIT in that they expropriate the
Invesiments, are unfair and (naglitable, vnreasonably Impair the use of the Invesiments,
amount o 2 fajlure o afford full protection and security for the Invesimenis and contravane
cbligations Australia has entered into with regard fo investments of investors, specifioally
international frade treaty obligations, These contraventions derive from the degree o which
plain packaglng legislation and the GHW regulafion Interfera with the [nvestments, tha lack
of oredible evidence that plain packaging legistation will achieve its stated goals, and
viclation of internationsl trade treatles by plain packaging leglsiation. These factors are
addressed below, fellowed by an explanatlon of the speciiic contraventions of the Hong
Kong-Australia BIT,

While PM Asia does not deny Ausiralia its sovareign Hght to legislate, its treaty obligatlons
{euch as pursuant to the Hong Kong-Austrelia BIT) feiter ite discretion; it cannot breach the
Heng Kong-Australia BIT without consequences,

{a} General factors: mterference with PM Asla’s Investments, jack of cradible
evidence and vielation of international jaw

Philip Mottis uses the intellectusl properly and goadwill to manufaciure, market and

distribute for sale fobacso products, prncipally cigarettas, in Australla and alsswhere in

accordance with all applicable laws and regulations.

The manufacture, marketing and sale of iobscco praducts in Augtyaila is alraady sublect fo
extensive regulation af the Gommonwealth, State and Territory levels; most pertinently, the
Tabacco Advertising Prohibition Act 1882 (*TAP Acf), The practlcal effect of the TAR Act

Pags &
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is that fobacco packaging is the principal remaining means by which Philip Momie can
uilfise the Intelloctual property. Plain packaging jegisation and the GHW regulation will,
jointly and severally, effectively prohlbit the use of the inteliectual proparty on or in relation
fn tobacoo products and packaging with the exception of the brand name [ gavemment-
mandated font end type slze thereby stripped of virtually all recognition, Phllip Motrls'
husiness in Australla will be severely affecied as a result,

The intellectual properly plays a erfical parl in distingulshing Phillp Morris® products Trom
competitors’ products and illicl products, Over time, the use of intellsctual property an or In
ralation ta Philip Morls' products has contributed {o the generation of substantial goodwill
in respect of those producte. Philip Mamris' business n Australia and elsewhere (s Built on
the recognition of ks brands and the consequent commersial advantage that recognition
brings. PML's Brands have a history spanning more than 50 years, Some of the Brands, for
example, Marlbore and Pefer Jackson, have reached iconic status among consumer
brands. Philip Mordls and its affiiates in Ausiralia and worldwide make every effort o
protaet its intellectual proparty and goodwlil,

Plain packaging legistation {and, [cinfly and severally, the GHW raguiation) manifestly
deprives PML of the Intelleciual property and the comimiercial utlilty of its Brands: this is the
central purpose of the leglslafion. Itrespective of whether legal e fo the intellectual
property is affected by plain packeging legislatien, PML's brands will effectively be
ellminated, The cammercial value of tha intellectual property and the goodwill generated by
the intellectual praperly ls substantially destroyed. This in turn sifects the value of PM
Australia and PML int a devasiating manner.

Without tranding, PML's products are not readily dizfingulshable te the consumer from the
products of ita enmpetifore; consequently, competition will ke based arimarlly en priog, PML
!s raduced from a manufacturer of branded products to that of a manufacturer af an
effectively undifferantiated commodity. This Is an entirely different enterprise and business
mode} to that currently puraued by PML; the enterprise wil be significantly impaired given
the expected loss in value of the business.

The stated purpose of plaln packsging legislation is, essentially, to reduce smoking
prevalence. However, there is no credible evidence ihat plain packaging will reduce
smoking prevalence. Moreover, the lkely reduction of price and likely Increses in
availabillty and relstive desirability of chesp illict fohaceo products mean ithe measure may
be counfer-productive, The cannection between plain packaging and reduced smoking

¢ Bactions 3{1) and 4(2).

Paga 9
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pravalence is speculative at best; the Government is legislating without regard to credible
evidence. '

The Governmant has chosen to pursue this course ragardiess of the exisience of other
teans of reducing smoking prevalence, as the Government itssif highlighted In the 2000
National Preventative Health Tagkforce reporl®, that do nat curtail the propsrty righte of
tobzcea manufaoturers. Coupling plain packaging to cther anti-smaking initiatives does not
remedy the fact that there ie a lack of credible evidence that plain packaging will reduce
smoking prevalence. '

Plain packeging leglsiation contravenas Australia's obilpations under internatiopal frade
treaties, in particular TRIPS (fo which Australia has been a party since 1 January 1936)
which explleitly incorporates the minimur standards of protection provided for trade marks
by the Parie Convention (to which Australia has been & party since 10 October 1825) and
also provides further proteciions; and the TBT (o which Australia has hean a parly since
1 danuary 1995},

Mast partinently, Article 20 of TRIPS provides that:

"The use of a frademark In the course of trade shall not be unjustiiably
encumbered by spedlal requirements, such as use with another frademark, use In 3
special form or use in a manner delrimentsl to its capablilty to distingulsh the goods
or services of ohe underiaking from those of offier undertakings.
Plein packagling legisiation encumbers PML's trade marks in an unjustifiable way In that the
leglslatlon requirez uze in a gpeclal form, and it s cleagly detrimental — significantly so ~io
the capabllity of PML's trade marke to distinguish Phllip Morris' products frem the produsts
of other tobacco manufacturers: & matter that goes to the heart of the pumose of a frade’
mark. There is no eXcaption or carva out for tobasco rade marks,

Arficle 2(2) of TBT prohlbits technical regujations that create obstacles to internafional
trade that are more frade-rastrictive than necessary to achleve a legitimate ohjactive such
as human health, Plain packaging [egislatien is a technical regulation thet js not necesaary
ta fulfill the abjentlve of protection of human health; there is no credible svidence that it will
reduce smoking prevalence, and there Is evidence to suggest that It may have an adverss
effect on that objective. Neither is plain packaging legislalion a "necessary” obafacle in the
gense that other, lass restrictive, measures are avalfable o Australia o achisva its public
heatth ohjectives in an effeciive manner,

* Australian Savemnment Praventativa Heslth Teskiorea “Australia - The Heafthies] Country by 2020°30 Jins 2008,
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Article 7 of the Parls Conveniion and Ariiole 15(4) of TRIFS provide that the hature of the
goods or services io which a frade mark ie to be applied shall not form an obstacle to the
registrafion of o matk. Flain packaging leaizlation dictates that the nature of the good forms
an obatacle to the use of the mark, *use” being a nation inextreably fnked ta reglstration;
thers is no purpose to registmtion withaut & comesponding right to use. Simitarly, Arlicle &
quingules (B) of the Paris Convention provides that trade marks registered in any States
which are Contracting Parlles {0 the Paris Convenfion eannct be denied registrafion or
Invalitiated excapt for one or more of three very nanowly defined reasons, nene of which
are applicable In fhe cantext of fohagoo frade marks,

Accerdingly, in all the abbva ways, plaln packaglng legislation contravenes Australla’s
chligations pursuant to intemaﬂnnai {rade treaties, Neither the thewofk Convention on
Tabaceo Condral nor its Guidelines mandate measuras that coniravene thess fundamental
infernational frade freaty obligations.

Plain paokaging legislation therefore severely adversely affects PM Aela's Invastments and
extingulshes the practieal utility of Intellactual property rights In breach of international trade
treatiss, There is no credible evidence Hlusttating any link between plain packeging and
reducing ameking prevelence. Yet Australia tmreascnably persists with the Introduction of
pialn packaging legislation,

b} 8pecific contraventions of the Hong Kong-Australla BIT

The effect of plain rackaging leglslation, and for the same reasons the GHW regulstion, is
plainly equivalant to deprivation of tifle to the intellectual property and goadwlll. Moreover,
the effect of plaln packaging legislstion wlll be substanilally to deprive PM Asia of the
commercial value of its investments in Australla, In afl fhese sanses, plain packaging
legisiation breaches Arficle & of the Hong Kong-Australia BIT. Aricle 6 protects
investments fram measures by a host Btafe that have an effect equivalant fe deprivation,
except under due process of faw, for a publle purpose related to the infemal needs of the
host State, on & non-discriminatory basls and against compensation. While it Is not yet
clear if fhe Government will follow due process in pazsing plain packaging legisiation, it is
claar that thers Is no credlble svidence that plain packaging legisistion will have the
tlalmed effeat of enhanced publis heatth (Indesd there is evidence to suggest that it may
have the opposite effect) and no compensation has been paid. The effecive
extinguishment of the intellectual praperty by way of legisiallon also manifests 4 failure by
Australia to afford full protection and securlly fo PM Agla's Investments as required by
Article 2(2) of the Hong Kong-Australia BIT,
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Nelthar ie plain packaging legizlation (and for the same reasons the GHW regulation) fair
and equitable as required by Article 2(2) of the Hong Kong-Australia BIT. Plain packaging
lsgislation will seversly curtail the commarcial utility of the intellectual property and goodwitl
and has a severe negative impact on the value of PM Asias Investments in Australia, It

conlravenes Australia's internaticnal obligations under TRIPS, the Paris Gonvention, and -

the TBT, Thers i3 no credible avidence that it will reduse smaking prevalancs, whils other
measuras that do aifect prevalense and do not severely curtad the intelleclual preperty of
goodwill are avallable to the Government, lts contribution fo publle heatth l& purely
speculative and thera s, in fact, evidence that it will have a negative effect in this regard,
ite promotion and imminent enactment appear to be motivated by political concerns rather
than a genuine desire for falr and aquitable regulation. In short, the benefits af the
legiglatlons (If any) are enfirely digproportionate to the harm i will cause to PM Asia's
Investments; accordingly, the leglslation is ot fit and equitable in any sense.

For the sams remsons, plain packaging legislation and the GHW regulation each
constitutes an unreasonable impafment te the management, maintenance, use, enjoymant
or digposal of PM Asia's Investments in Ausiralia in breach of Articla 2(2) of the BIT.
Finally, and also pursuant to Ardiels 2(2) of the BIT, contravention of Austrlia‘s
international trade treaty obligations resutts In a faiure by Australia to observe ohligations it
sntered Info with regard {o investments of investors in its territory,

For the avoldance of doubt, PM Asie’s Claim encompassss the GHW regulation (or eny
other extansion of current regulations aoneerning graphle haalth warnings) and the TRP Bill
and any regulsiions promulgated and enforcad under it, whether pursuant fo saction 14,
section 11(2) or section 94 and whether in the tarms advized in the Canauliation Paper or
ctherwise, PM Asla glaims that the erosion of the etatus quo regarding the use of lts
infeliectual property on or in relation to fobaseo products and packaging a5 & result of the
passags of the TPP Bill including promulgation and enforeement of regulations (Including
the GHW regulation) will severely and adversely affact ite Investmenis and amount o a
breach of the Hong Kang-Australla BIT.

Loge and ralief

481'

49,

Enactment of plaih packaging legisiation and the GHW ragulation will cause PM Agia
slgnificant financial loss, polentially amounting fo biliona of dollare.

PM Asia requests that the Government cease and diseentinue ail steps toward enacting
plain packaging legislation and issuing jhe GHW regulation, Failing this, PM Asla will have
no option hut to Initiate arbitration under the Hohg Kong-Australia BIT and sesk arders from
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an arbitral tribunal for the cessation and discantinuance of the plain packaging jegielation

and the GHW regulafion andfor for ar award of damages and intarest,

et
Phillp Marris Asia Limited
Date: 9 /6 f30 1)
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