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15 July 2011 

The Hon Robert McClelland M? 
Attorney-General for Australia 
of. Australian Government Solicitor 
Lionel Murphy BUilding 
50 Blackall Street 
BARTON AOT 2600 
Fax:+61 26253 7333 

By Fax and By Mall 

Dear Attorney-Seneral 

Notice of Claim I,Inder the Al,Istralia I Hong Kong 
Agreement for the Promotlon and Protection of 
Investments 

J:7I'I~ 
Aliens Arthur Robinson I 

10iF J.ud\na House 
1 ConnOlug/)t Placa 

central 
Hans Kone 

T +662 2840 1202 I:I! 
F+8S22840 0686 {IX 

Wl'TW.as.r.comJl.~ n~ 

~ .. ;aliI~ 
~"'.tll 

We refer to Philip Morrts A$ia Lim~ed's NoUcs of Claim (Notice) under the Agreement ~e\ween the 
Government of Hong Kong and the Government of Australia for the PromoUon and ProlecHon of 
Investments (Ag~ment), whlonwaB Berved on you on 27 June 2011. 

As set out in paragraph 2 of the Notice, an\l pursuant to Art. 10 of the Agreement, Philip Morris 
Asia Limited would like to confer with representatives of the Commonwealth of Australia with a view 
to negotiating an amloable settlement. Please let us know when you would like to meet for that 
purpose. 

If an S!mlcable settlement oannot be reached wahin three months of service of the Notice, the 
parties are, absent other agreement, boYnd to submit the dispute to arbitration under the Arbitration 
Rules of the United Nation. Commission on International Trade Law 2010. 

Yours faithfully 

Aliens Arthur Robinson 

O",~,h306171502 
P~rtr'lBI1l SImon McCann~ MIIn VIIOW' Davfd Wa.."ger 
ojmm A03083G0710V130S171602 16.7.2011 
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!tUUM! 

27 June 2011 

The Hon Jutia Gillard MP 
Prime Minister of Australia 
Parliament House 
CANJ3ERRA ACT 2600 
Fax: +61 2 6273 4100 

The Hon Robert McClelland MP 
Attorney.General for Australia 
C/. Australian Government solicItor 
I.ionel Murphy Building 
50 Blackail Street 
J3ARTON ACT 2600 
Fax: +61 2 6253 7333 

The Hon Nioola Roxon MP 
MinIster for Health and Ageing 
Parliament House 
CANBERRA ACT 2600 
Fax: +61 262134146 

Ely Courier/By Fax 

2 

~I~ 

Aliens Arthur Robinson I 

lOIF Jardina House 
1 Connau~l1t PIloe 

oontrol 
Hong Kong: 

T .3522840 1202 "E 
F +852 2840 0686 If)! 

WM'/.aar,cOm,lu PSJl 
rlll"' •• l!Irlll-¥ 

tfI!1II<lltlA 

Dear Prime Minister, AttomeyoGeneral and Minister 

Written Notification of Claim 
Australia I Hong Kong Agreement for the Promotion and 
Protection of Investments 

We act for Philip Morris Asia Limited. 

There follows written notification of Philip MOlTls Asia Limtted's claim pursuant to Article 10 of the 
Agreement between the Government of Hong Kong and the Government of Australia for the 
Promotion and proteotlon of Inveslmeniu, dated 15 September 1998. 

Yours faithfully 

Allens.Arthur RQPinson 
Ene! 

PBf\IlO;&" SI~n M~nilell Mill) YfJQiI 

SJMM ";0308352343\<1 
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WRJTTEN NOTIFICATION OF CLAIM 

by 

PHILIP MORRIS ASIA LIMITIOP 

to 

THE COMMONWEALTH OF AUSTRALIA 

pursuant to 

AGREEMENT BETWEEN THI' GOVERNMENT OF HONG KONG AND THfii GOVERNMENT OF 

AUSTRAl.lA FOR THIO PROMOTION AND PROTECTION OF INVESTMENTS 

1, Philip Morris Aol. Limited ("PM Asia") hlll"eby gives notice pf B claim (the "Claim") 

pursuant to ArtIcle 10 of the Agreement between the Government of Hong Kong and the 
Government of AustraUa for the Promotion end Protection of Investments ('Hong Kong­

AUS/nIlla Elll"'), 

2. If the Claim Is nat admitted, PM Asia advises. pursuant to Article 10. thot It is willing to 

meet and confer wHh Illplllsentatives of the Commonwealth of Australia (the 

'Govemmenf' or 'Austtillia") with a view to nego~ating an amicaple settlement or, ~ an 
amlcsble settlement is not concluded. to endeavour to ogrea on procedures for sel1lomenl. 

3, If an ~mlcable settlement has not been aChieved, nor procedures for settlement asreed, 

the parties are bound to submtt the dispute between them to arbitration uoder th .. 
Arbitration Rules of the United Nations Commission on International Trade Law 2010. If the 

dispute is submlt1ed to arbitration. PM Asia proposes Singapore as th~ seat Of the 

arbitration and the place of heanns, since Singapore is the nearest neutral Slate with legol 

and 10gisUcai resources appropriate to support the arbitration. PM Asia further proposes 

thai the number of .rpitra!ors be three and proposes the Permanent Court of Ar~itrDtion at 

the Hague as the appointing authority. PM Asia requests Australia to advise whether It 

agrees wHh these propOsals If the Claim proceeds to arbitration, 

4. Service of any correspondence rnay be effected through PM Asia's soliCitors, Aliens Arthur 
Robinson, 10lF Jardine House, 1 Connaught Place, Central, Hong Kong, per Simon 

MCConnell, Partner, telephone +852 2840 1202, facsimile +852 ZB40 OS86, eman 
simon.mc:connall@aar.com.au, 

5. PM Asia's Claim is detailed ~elow. 
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lnlroetuetlon 3nd summary of Claim 

6. On 7 April 2011, the Government released ~n Expos~re Draft of the Tobacco Plain 

Packaging Bill 2011 ("the TPP SI/l'') together with a Consultation Paper. The Consultation 

Paper makes it cl.ar that the TPP em, once a is formally introduced by the Government 

and passed by Parllarnen~ wl11 be used to Introduce regula~ons prascrlblng every aspect of 

the appaarance, si"" and shape of tobacco product. and packaging, In particular, 

prohibiting tne use of inteJlectual prcperty on or In relation to tobaocc producu; and 

packagIng other th~n the product brend nams and line exlension on the top, front and base 

of th" pack in sl.!lndard font and size (defined more fiIIly in paragraph 18 belOW, 'pf.'n 

p.t:kaging 1eg/5Ialron'). According 10 the Government, \he TPP Bill Is to be formally 

inlroduced in the winter session of F'artiament with \he leglslallon scheduled to be in place 

by 1 January 2012.' 

7. By separale regula~on, the size of graphic health warnings on the front of oIgarette packs 

Is to increase from 30% to 75% ('GHW regulation"). Graphic hea\lh warning" are already 

mandated to cover 90% of the back of cigarette pacKs." 

8. PM AsIa Is an investor protGcted by the Hong !<cng-Australla SIT. PM Asl. owns 100% Of 

the availabte _heres in Philip Morris (Australia) Limited ("PM AustralIa'), which owns 100% 

oflhe available shares in Philip Mor~s Limited ("PMt.'~ 

9. PM AsIa and PM Australia, through PML (together "Philip Moms') manufacture, import, 

market and dfstrll>ute for s.le in Australis and elsewhere, tobaoco products, principally 

clgareltes. PML has, whether as owner or licensee, rights to use registered and 

unreglatered trade marKs; oopyright worKs; registered and unregistered design.; know­

hoW; trade secrets; and overall gel up of the product paokaging ("/nte//eotu~1 proper/YO) 
on and in relation to Philip Morris' tobacco products and packaging. Philip Morris has 

generated substantIal goodwill from the use of the Intellectual property on or in relation to 

Philip MorrIs' prodUcts and packaging ("goodwilF). 

10. PM Asia's investments in Australia - PM AustraHa, PML, the intelleclual property, snd 

goodwill - are all investments Australia has undertaken to protect by the Hong Kong­
Australia SIT. Plain packagIng legt.laUon and the GHW regulaHon contravene these 

investor protections. In particular: 

1 Con!l~ltatlCln Paper, p.2, ThQ Y.1nler ItlgislafiVG sBsslon runs: bewmGn May and JulY 2011, 

, ~.d. p,.,dl, •• (Con.umer I'toduo/ 'nro"".llon Sland.ttI!) (Toba"'o) Reg"lalion' 2OG4 (Clh). Another ",arnlng will 
continue to be ,.q", .. d on ona ort!)o ,lae pan.ls 01 the paol<. Th. ConsultallOn Pep ... p.14, .I<rte. that thsl3HW 
Regule1ion is to cD/l'lo!da with plain paokagl"a IQglslatlal'l. 
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Plain packaging legislalion will result in the expropriation of PM Asia's inveslments 

due to the substantial deprivation of the Intelleotual property and goodWill, the 

consequent undermining Of the economic ratlon~le of ils investments and 

SlJbstantial destruction of the value of PM Australia and PML. 

Plain paokaglng legislation win effectively prohibit Philip Morris from using Ihe 

inteneclual property on or In relation to ft. tobacco products and pac!<aglng. 

Wllhout the use of the Intellectual property, PhiUp Morris' products will not be 

readily distinguishable to the consumer 1l'om the products of its competitors; 

consequently, oompetltlon Will be based pMm.rilyon price. PML will be reduced to 

a manufa¢lurer of on effectively undifferentiated commodity, an entirely cllfferent 

enterprise and business madelto \hat ourrently pursued by PML, 

Direct and Indirect expropriation of investments without paymant of adequate 

compensation Is contrary to Article 6 01 the Hong Kong-Australia BIT. 

(b) Plain packaging legislation will not be fair and equitable, as is required by the Hong 

Kong·Ausnlia B11, given the subs~ntial impairment of PM ASia's investments, the 

lac!< of credible eVidence that the measure will contribute to achievement of the 
legislaijon's slaled objectives, the availability pf effectiVe altemative me~ns of 

redUCing smoking prevalence, and the contravention 01 Australia's InterJlll~onai 

obligations unqer the Agreement on Trade Related A.peot$ of Intellectual Property 

Rights ('TRIPS'), the Parts Convention fOr the Protection of Industrial Property 

(" Paris Conv~lIllon") and the Agreement on Technical Bar~er. to Tratie ("TST'). 

These contraventions include a breaoh of Article 20 of TRIPS, as plain packaging 

legislation wftl be an unjustifiable encumbrance on the use of tobacco trade marks 

(meny of Which cannot be used al all), and a breach Article 2.2 of TBT, because It 

will be a technical regulaHon more nde restrictive than necessary. 

A ranure to afford fair and equitable treatment will contravene Article 2(2) of the 

Hong Kong·Austr.na BIT. 

(c) Plain packaging l_gl.latlon will also ccnstilute ao unreasona.ble Impairment to the 

investments, a failure to afford full protection anc! security to the Investments and. 

failure to observe obligations in respect of the Investments, all in contravention of 

Article 2(2) althe Hong KonS·Auslralia 61T. 

11. As • result of these ccnnventions, PM Asia will be entitled to orders from an arbitral 
tribunal for the ce ••• tion and dl§conlinuanoe of plain paoJ<aglng lagislaUcn and the GHW 
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regulation, and/or an award of damages, which may pclentially amount to billions Of 

dollars, and Interest, 

Plain packaging legislation 

12, On 7 April 2011, the Government released an Exposure Draft of the TPP Bill which it 

intends to introduce to Federal Parliament during the 2011 winter leglslativa se •• ion, with 

the legislation to be in place by 1 January 2012. 

13. The TPP Sill permits ,the promulgatiOn and enforcement of regulations regarding tobacco 

products and packaging that;' 

(a) prohibfi (or specifY conditions of) the use of trade marks, logos, brands, buslne •• or 

company names, or other identifying mark on tobaooo packaging or products: 

(b) prohibit (or speCifY oondltlons of) the use of any design of packaging or any design 

of. topacco product: 

(c) otherwise relate to the appearance, .ize or shape oflobaoeo paokaging or tobacco 

products: 

(d) relate to the opening and contents 01 tobacco paokaging: 

(e) relate to Ihe appearance of any words, signs or 'ympol& on tobaCCO paokaglng: 

(I) relate to the content of sny information (including prohibition of In(otmation of • 

specified kind) to pe included on tobacco packaging; and 

(g) relata to the materialS that may be \.load in or on tobacoo packaging, 

14, The TPP Bill de~nes packaging of tobacco products in a broaQ way which includes any 

conlfllner for whioh tobacco product. are packaged for retell sale and anything inside, 

attached to. or forming part of the packaging of tobacco products, A 'tobacco produo\" 

·means preces.ed topacco or sny product that contains tobscco.' 

• SOClion,14 an. 94011.0 TPP sm. Regula\;"" mayal'o b. prom,lg,I" puro""nt 10 "otlon 11(21 govRmlng \h. uso of 
;a trade mark in cif'l:umsiances Whare fna TPP BMI re9ults in an acqulsHioll of property within the meaning of section 61(xxxl) 
of the COl1stHutfan oft~ CommQnwesnh of AUbli<lli~ bE:08l1se itwould prevent the ulI:e of a trade mark on tObaCDC prcdl.lcts 
or pa~kaglng, 

4 Those definitions a.~ faunA In Section 4. 
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The Exposijre Draft 01 the TPP Bill was accompanied by a Consultation Paper that details 

antiolpated regulations to presoribe the appearance, size and sh~pe of tobacco packaging 

and products as follows:' 

(a) Except as prescribed below, no trade mark, deSign, branding, oolour, logo, Dr other 

aspect cflivery orgel-up Is permitted on tobacco products or packaging: 

(b) The brand n~me, line extension and quantity of cigarettes are to appear on the top, 

ftont and base of the pack, The brand name is permllted 10 appear in Lucida sans 

14 point font below the he~lth warning on the front of the pack. The line extension 

and quantity Is to appear below the brand name, in a font and size yet to be 

determined: 

(e) Packages (Including foils an tI1e inside of a clgaratte pack) will be a prescribed 

shade of dark olive brown in a matt finish; 

(d) Clgsrefte pac~. will be rectangular rigid cardboard flip-top boxes of II prescribed 

size and shape and with an opaning of a prescribed size, Cigarette packs will 

contain mandated numbers of claarettes between a minimum of 20 and maximum 
0/50; 

(e) The manufacturer's delails Will appear on one side of the pack, In a font, ~ize and 

pOSition to be delermlned; and 

(I) Cigarefte sticks are to be either all white, or white with an imitation cork filter. NQ 

branding, other colours or design features are permitted. 

r.o 

16, By the GHW regulation, the size of graphic healtl1 warnings on the fronl of oigarette packs 

is to Increase f"'m 30% to 75%. Graphic health wamings are already mandated to cover 

90% oHh" pack Of cigarette paclls. The new regula~on is tantamauot to plain packaging. 

17. Power to make ragUiations pursuant to the TPP aill (then Act) will commence on 1 January 

2012. Offences for Importing, packaging and man~factuMng na"-compliant pro~~cts and 

packaging will come inlo force on 20 May 2012 and offences related to selling and 
purchasing non-compliant product will com$ inta force from 1 July 2012,· 

Ii Consultation Psper, pageIl11~15. 

a SeClion2. 
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S 

In this Notice of Olaim, the TI"P Biji and any regulatlona promulgated pursuant to H at any 

Uma,' including but not limited to the anticlpeted regul~Uons summarised above in 
paragraph 15, shall be collectively rererred 10 as 'pl.ln packagIng 'eglsl.tlon'. 

, ., 

The Hong Konll"Australla BIT 

1 e. The Hong Kong-Australia BIT was exectiled by the re$peoliVe Contracting States on 

15 September 1993 and remains in foroe. Acoording to Its preamble, the Hong Kong­

Australia BIT seeks, Inler allfl, to create favourable conditions 1<>r greater investment by 

Investor& of one Contracting State In the area of the other and promote economic 

cooperaUon by providing reciprocal proteotlon 1<>r investments by investors from one Slate 

In the area of the other State. 

20. PM Asia (a Hong Kong domicile limited liability company) ~nd its inveslments in Australia 

are entlUed to the protections oflhe Hong Kong-Australia BIT. Thase reciprocal protections 

include obligations on each Contracfing State in re$pect of inVestors from the other state: 

(s) not to deprive inv.Blors of their Inveslments, nor subjeot them to measures 

equivalent to deprivation (Article 6): 

(b) to accord invomments and re\!.lrns of investors fair and eqllilable treatment 

(Article 2(2)); 

(c) to provi<le investments and re\IJrns of investors full protection and secuHty 

(Atticla 2(2»: 

(d) not to Impair in any way the management, maintenance, u.e, anloyment or 

disposal of investments and returns of Investor. by umaMonable or dlsoHminatory 

measure. (Article 2(2»: and 

(e) to observe any obligation il may have entered into with regard to Investments of 

Investors (Article 2(2», 

21. The benefit of these subslantive provisions is available to 'investors" as de1lned in 
Article 1 (I) of the Hong Kong-Australia BIT. RelevanUy, 'investors' Indudes corporations 

incorporated under the law of Hong Kong who own or control Investments in Australia. PM 

Asia, as it is now known, was incorporated under the Hong Kong Companies Ordinance on 

8 November 1994 and since that time has marketed an~ distributed tobacoo products In 

certain countries In Asia and provided management services to Philip Morris' affiliates in 

T Whether undersectiDns 14, 11(2) or94ofU\eTFP ahl, 
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Asian and Au.tral.sian countries inoludlng Au.tr~lia, Accordingly, it is entlUed to the 

protection 01 the Hong Kong-Australia BIT in respect of any investments It owns or controls 

in Australia, 

22, PM Asia owns 100% of the shares of PM Australia, a company incorporated in Victoria, 

Australia on 17 Maroh 1954. PM Australia i •• holding company that own. 100% of the 

share. of FML, • company Incorporated In Viotorta, Australia on 24 May 1967, PML is a 

trading company !tIat employs apprOximately 740 staff in Australia engaged In th. 
manulaoture, marketing and distribution for •• Ie of tobacoo products. 

23. PM!. Is the owner or licensee of the intelleclual property. The intellec!ual property includes 

lrade marks that relate to a number of brancl "flImilies" • that is the cere brands and line 

extenSions within those brands. The principal core brands are Marlboro, Alpine, 

Longbeach, Peter Jackson, Choke, and GT (together the 'Srands'), Philip Morris' 

business reiles on th~ Brands to compete with other tobacoo manufacturers, PML's use of 

the inteileelual property lor the development, improvement, manufacture and sale of 

tcbacco pmduct. has ganeraled SUbstantial goodwill in PM~. 

24, The Hong Kong,Australia BIT encompasses a broad range of investments, Article 1(.) 

prescrib9$ relevant investments to me.n "every kind of asset owned or controlled by 

investora' and, more particularly, expressly includes: 

(a) shares in a company and any other lorm of participation in a company; 

(b) intellectual property rights including rights IMth respect to copyrlgh~ patents, trade 

marks, trade names, industrlal designs, trade secrete, know how and goodwill: and 

(0) licences and othar rights conferred by law or under contract including conClisslons 

to manufacture, use or sell producls. 

25. Accordingly, by vlr\l!e 01 its shareholding in PM Australia, PM A'ia owns and/ot controls a 
number of Investments in Austrslia that qualify for protection of the substantive provisIons 

olthe Hong Kong-Australia BIT, speciflcelly: 

(a) shares in PM Australia; 

(b) shares In PML; and 

(a) the Intellectual property and goodw!l1 (together, the 'Invostmenfs'), 
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26. Article 10 of the Hong Kong-A~.traUa BIT concsrna settlement of disputes between an 

investor of ons Contracting Party (such as PM Asia) and the other Contracting Party (here, 

Australia). Article 10 provides: . 

A dispute between an Investot of one Contracting Party and tho other Contracting 
Party ""ncerning an Investment of the former In the area of the latter which has not 
been seUled ~micably, shall, after a period of Ihre~ months trom written notllicatlon 
of the claim, be sVbmllted to suoh procedures for selliement as may be Bgreed 
between the parlles to the dispute. If no such procedures have been agreed within 
that Ihree month period, the parties to the dispute shall be bound 10 submit it to 
arbitraUon under the Arbitration Rules of the United NaOons Oommission on 
International Tr~de Law as then in force. The arb/trai tribunal shall have power /0 
award Tnterest, The parlles may agree Tn wriUng /0 modify those Rules. 

27. As stated above, this NOlice of Claim is "written no/lfication" of PM ASia's Claim pursuant to 

Article 10. 

Contravenllons 01 the Hong Kong-Australia BIT 

28. Plain packaging legislation and the GHW regulalion join~y and severally contravene the 

substantive protections In the Hong Kong·Australl~ BIT in that they expropriate the 

Investments, are unfllir and IneqUitable, unreasonal>ly Impair the use of the Inveslments, 

.mcuntto a failure to afford MI proteclion and seourity for the Investments and contravene 

obligations Australia has entered Into with regard 10 investments of inve.lors, .speeifioslly 

international trade treaty obligations. These contravention. dertve from the degree to which 

plain packaging legislation and the GHW regulation Inter/ere with the Investments, the lack 

of credIble evidence th~1 plain packaging legislation will achieve Its stated goals, and 

violation of international trade treaties by plain p~ckaging legl5lation. These factors are 

addressed below. followed by an explanation of the specific contraventions of tne Hong 

Kong-Australia BIT. 

29. While PM Asia does not deny Australia 11$ sovereign tlght to legislate, its 1re$ty obligations 

(such as pursuant to the Hang Kong·AustraUa BIT) fetter its disoretlon; it cannot breach the 

Hong Kong-Australia BIT witho~t consequences. 

(a) General factors: interference with PM Asia's Investments, lack of credible 
evidence and Violation Of International law 

30. Philip Morris uses the Intellectual property and goodwill to manUfacture, markat and 

distribute for sale tobacco products, pMnclpally cigarettes, in Austrella and eleewhere in 

accordance with all applicable laws and regUlations. 

31. The manufacture, marke~ng and •• 'e oflobacco products in AUGlrall. i. already subject to 
extensive regUlation at the Commonwealth, State and Territory levels; most pertinently, the 

Tobacco Advertising Prohibition Acl f992 ("TAP Act'), The practical ef/apt of the TAP Act 

pagoS 
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is that tobacco pacllaglng is. the principal remaining maans by which Philip Morris can 

utllise the Intellectual property. Plain packaging legislation and the CllHW regulaUon will, 

jointly and severally, effectively prohibit the use oHM InteHectual property on or in rela~on 

to tobacoo produots and paokaglng with the exception of the brand name In govemment­

mandated font and type size thereby stripped of virtually all recogn~ion. Philip Morris' 

business in Australia will be Severely affeolad as a result. 

32. The intellectual property plays a critical part In distinguishing Philip Morris' products from 

competitors' produms and IIIIcII produms. Over time, the use of Inteileotual property on or In 

relation to Phmp Morris' prodUots has contributed to the generation of substantial goodwill 

in respect of those produQts. PhIHp Morri.' bUSiness In Australia ant! els$where I. built on 

the recognition of Its brands and the consequent commerolal advantage that reC<lgnition 

brings. PML'. Brands have a hi$tory 'panrling more than 50 years. Some oltha Brands, f", 

example, Merlboro and Peter Jackson, have reached iconia status among ""nsumer 

brands. Philip Morris and its affiliates in Australia and worldwide make every effort to 

protect its intellectual property and goodwill. 

33. Plain packaging legislation <and. JoInfly and severally, the GHW regulation) manif1,sUy 

depnve. PML ofthe Intellectual property and the ""mmercial uWlty of its I3rands: this is the 

centrel purpose of the legI.lation. Irrespective of whether legal title to the Intellectual 

property is affeoted by plain packaging legi~la\ion, PM!..'. br~nds wnl effecWely be 

elimInated. The commercial value 01 the intellectual property and the goodwill generated by 

the intellectual property Is substantially destroyed. This in turn affems the value of PM 

Au.trelia and PML in a devastating manner. 

34. Without branding, PML's pradums are not readily distinguishable to the consumer from the 

products of It. compeijtors; consequently, CQmpetition Will be b~.ed primarily on price. PML 

Is reduoe~ from a manufacturer of branded products to that of ~ man"facturer of an 

effectively undifferentiated commodity. This I. an entirely different enterprise and business 

model to that currently pursued by PML; the enterprise will be signlftCllnUy impaired giVen 
the eXpected loss in value of the busine.s. 

35. Tha staled purpose of plain packaging legislation is, essentially, to reduce smoking 

prevalence.' However, there is no credIble evidence that plain packaging will reduce 

sm~king prevalence. Moreover, the likely reduction of price and likely Increese in 

availability and relative desirability of cheep lIIictt tobacco produms mean the measure may 

be oounter-producUve. The connection between plain paokaglng and reducad smoking 

• Soction' 3(1) and312}. 
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preValence is speculative at best; !he Government is legislating without regard to credible 

evidence. 

36. The Government has chosen to pursue this course regardless of the eXistence of other 

mesns of reducing smoking prevalence, as the Government iisalf highlighted In the 2009 

National Preventative Health Taskforce report;, that do not curtail the property rights of 

tobacco m.nufa~rers. Coupling plain packaging to other anti-smoking initiatives does n~t 

remedy the fact that there is a lack of credible evidence that plain packaging wHi reciuce 

smoking prevalence. 

37. Plain packaging loglslanon oontravenes Australia'S obligations under international trade 

treaties, in particutat TRIPS (to Which Australia has been a party since 1 January 1996) 

which expllcrety incorporates the minimum standards of projection provided for trade marks 

by the Paris Convention (to which Auwalla has been a party since 10 Oc;lober 1925) and 

also provides fUrther proteotions; and the nIT (to which Australia has bean a party sinc~ 

1 January 1995~ 

38. Most pertinently, Artlcla 20 of TRIPS provides that: 

"The ~.e of a tradem~rk In the oourse of trade shall not be unjusUfiably 
encumbered by specIal reqUirements_ such a. Us. with another trademark, us. In a 
special fOrm or use in a manner detrimental to its capabIlity to distinguish the goods 
or services of one undertaking 1I'0m those of other undertaklng~.· 

39. Pillin packaging legislation encumbers PML'. trade marks in an unjustifiable way In that the 

lesl_llIllon requires use in a special form. and it Is clearly detrimental - si!1nlflClintly so - to 
the capability of PML's trade marks to distinguish Philip Morris' products from the produots 

of other tobacco manufacturers: a matter that goes to the heart of the purpose of s trade 

mark. There I. no exception or calVe out for tobacco trade marks. 

40. Article 2(2) of 1ST prohibits technical regulations that create ob.lscles to international 

trade that are more lrade-restrictlve Ihan necessary to achieve ~ lagthmat!> objeebVe such 

as human health. Plain packaging legislation is a technical regulation that 15 not necessary 

to fulfill tM o~jecijve of protection of human health; there is no credible eVidence that ~ will 

reduce smoking prevalence. and there Is evidence to .uggest that It may have an adverse 

effect on that objectlve. Neither i9 plain packaging legislation a 'necessary Obstacle in the 

sense that other, less restrictiVe, measures are available 10 AustraVa to achieve it. public 

health objectives in sn effectiVe manner. 

I Australian Government Preventative Health nakforco "Australia - The Hearthfflst counw by 2020' 30 June .2il09. 
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41. Article 7 of the PQrl. Convention and Artiole 15(4) ofTRIPS provide thallhe nature of the 

goode or .ervices to whioh a trade mark Is to be applied shall not farm an obstacle to Ihe 

registration of a mark. Plain packaglOg legislation diotates that the nature 01 the good form. 

an obatacle to lila use of the mark. 'use" ~eiog a notiOn ineXlrlcably linked to registration: 

there is no purpose (0 registrBtion without a corresponding right to use. Similarly. Article 6 

qu!nqules (8) of the Paris Convention provides that trade marks registered in any States 

which are Contracting Parties to the Paris ConventiOn cannol be denied registration or 

Invalidated e~capt fer one or rnor. 01 three very narrowly defined reasons, none of which 

are applicable In the context oftoba;co trade marks. 

42. Acoordlngly, in all the above ways, plain paokaglng legislation contr~venes Australia's 

obligations pursuant to intem$lonal trade treaties. Neither the Frameworn Convention on 

Tobacco Conlrol nOf its Guidelines mandate mea.~res that contravene these fundamental 

international trade treaty obligatiOns. 

43. Plain paokaglng legislation therefore severely adversely affects PM Asia'. Investmenlll and 

extinguishes the practical utility of Intellectual property (rghtsln breach of international tre.de 

Ireaties. There i. no credible evidence Illustrating any link between plain packaging and 
reducing smoking prevalen"", Vet Australia unreasonably persists with the IntroduoUon of 

plain packaging legislatiOn. 

(b) Specific cDntraventions afthe Hang Kong·A~stra1f. BIT 

44. The effee! of plain packaging legislation, and for the same reasons the GHW regulation, is 

plainly equivalent to deprivation of title to the intellectual property and gooclwili. MoreOVer, 

!he effect of plain pacKaging legislation will be substanUally to deprive PM Asi. of the 

commeroial value of its Investments In AQsir.lla In all thes. senses, plain packaging 

legiSlation breaches ArIicle 6 of the Hong Kong-Australia BIT. Article 6 protects 

investments from measures by a host Slate Ihat have an effect equiValent to deprivation, 

except under due process of law, lor a public purpose related to the Intemal needs of the 

host Stale, on a non-discriminatory basis and against compens.tlon. While it Is not yet 

clear if the GDvernment will follow clue process in passIng plain packaging lagislaUon, it is 
clear that there Is no cre~lble svldence that plain packaging logislatlon will have the 
claimed effect of enhanced public hea~h (Indeed there Is evidence to SUggest that It may 

have the opposite effect) and no compensaUon has been paicl. The effectiVe 

extinguishment of the intellectual property by way of legislation also manifests a failure by 

Australia to afford full protection and s.c~r1ty to PM Asia'. Investments ~s required by 
ArtiCle 2(2) of the Hong Kong·A~.l1'alia BIT • 
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45. Neither is plain packaging leglslalion (and for the same ressons the GHW regulation) fair 

and equaable as required by Article 2(2) of the Hong Kong-Australia BIT. Plain pacl<aglng 

legislation will .everely curtail the commercial utility of the intellectual property and goodWill 

and has. severe negative impact on the value of PM AsI.'~ InVestments in Australia. It 

contravenes Australia's Interna~onal obligations under TRIPS, the Pa(,s Convention, and 

the TBT, There is no credible evidence that it will reduce smoking prevalence, whlla other 

measures that do afle<;! prevalen"" and do not severely curtail the Intellectual property or 

gOOdwill are available to the Government. Its contribution to pubJic heaHh 10 purely 

specUlative and there is, in ract. eviden"" that it will have a n.gatlve effect in thl. regard. 

Its promotion and imminent enactment appear 10 be motivated by po1i!lcsl con""rns rather 

than a genuine (fe.ire for fair and equitable rsgulaticn. In s~ort, the benefits Ilf the 

legislation (If any) are entirely disproportionate to Ihe harm ~ will caus. to PM Asia's 

Investmen~ accordingly, the legislation is no! fair and equitable in any sense. 

46. For the same reasons, plain packaging legislation and the GHW regulaHon each 

constilUte. an unreasonable impairment to the management, maintenance, use, anjoyment 

or disposal of PM Asia's Investments In AUstralia in breach of Article 2(2) of the BIT. 
Finally, and also plll'Suant to Article 2(2) of the alT, oontraventlon of Australia's 

international trade treaty obligations results In a failure by Australia to obS9tve obligations It 

entered Into with regard to Investments of investors In Ita territory. 

47, For the avolqance of doubt, PM Asia's Claim encompasses the GHW regulation (or any 

otl1er exiension of current regUlations ooncemlng graphic health warnings) an~ the TPP am 
and any regulations promulgated and enfOrced under it, Whether pursuant to section 14, 

section 11(2) or sectlan 94 and whether in the terms advise!! in the Consultation P'Iper or 
otherwise. PM Asia ~Iaims that the erosion of the status que regarding the use of Its 

inlelleC\llal property on or in relaflon to tobacQO producla and packaging a~ a result of the 

pass.ge of the TPP Bill including prom~lgation and enforcement of regulations (Including 

1M GHW regulation) will severely and adversely affect its Investments anq amount to a 

breach of the Kong Kong-Australia BIT. 

LOGS and relief 

48.· Enactment of plain pacl<aglng legislation and the GHW regulation wm cause PM Asia 

significant ftnancialloss, potentially amounting to billions of dollars. 

49. PM ASia req~est. that the Govetoment cease and d]/lContinue all steps Iilward Emaciing 

plain paokaglng legislation and issuing the GHW regulation. Failing this, PM Asia will have 

no option but to Initiate arbitration under the Hong Kong-Australia 13IT and seek orders from 
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an ~rbitral trlbun~1 for tile cessaUon and discontinuance of the plain packaging legislatlon 

and the GHW regulation andlor fOr an award of damages and Intarest. 

Phi P Morris Asia LImited 

Date: .P~ /6/d-() /) 
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