UNDER THE UNCITRAL ARBITRATION RULES AND
SECTION B OF CHAPTER 11 OF
THE NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN:
J. M. LONGYEAR, LLC

Claimant/ Investor
V.

GOVERNMENT OF CANADA ("CANADA")

Party

REDACTED REQUEST FOR ARBITRATION

Pursuant to Article 1117 of the North American Free Trade Agreement [NAFTA), JM
Longyear, LLC, (the “Investor”) submits this request for arbitration under the
UNCITRAL Rules of Arbitration (Resolution 31/98 Adopted by the General Assembly
on 15 December 1976) on behalf of J.M. Longyear Canada, ULC (the “Enterprise”).

A. DEMAND THAT THE DISPUTE BE REFERRED TO ARBITRATION

Pursuant to Arficle 1119, written notice of the intentfion fo submit a claim to
arbitration (the "Noftice of Intent”}) was served on February 14, 2014, more than

ninety days before this claim has been submitted.

Six months have elapsed since the events giving rise to the claim have elapsed,
as required under NAFTA Arficle 1102{1). Not more than three years have elapsed
from the date on which the Enterprise first acquired, or should have first acquired,
knowledge of the alleged breach and knowledge that the Entferprise incurred loss

or damage, as required by NAFTA Article 1117(2).
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C. THE GENERAL NATURE OF THE CLAIM AND AN INDICATION OF THE AMOUNT
INVOLVED

The Government of Ontario has engaged, and continues to engage, in conduct

inconsistent with the following provisions of NAFTA Chapter 11:

(i) Article 1102, National Treatment; and
(if). Article 1103, Most Favoured Nation Treatment, in respect of the
obligation to accord fair and equitable treatment to the investments

of foreign investors.

NAFTA Articles 1102 and 1103 provide, in relevant part:
Article1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, fo its own investors
with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, fo
investments of ifs own investors with respect o the establishment,
acquisifion, expansion, management, conduct, operafion, and sale or
other disposition of investments,

3. The freatment accorded by a Party under paragraphs 1 and 2 means,
with respect to a state or province, freatment no less favorable than the
most favorable freatment accorded, in like circumstances, by that state
or province to investors, and to invesiments of investors, of the Parly of
which if forms a part.

Article 1103: Minimum Standard of Treatment



1. Each Party shall accord to investors of another Party freatment no less
favourable than that it accords, in like circumstances, to investors of
any other Party or of a non-Party with respect o the establishment,
acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments,

FACTUAL BASIS FOR THE CLAIM

On May 27, 2011, the Enterprise purchased approximately 63,000 acres of
land near Bancroft, Ontario from Domtar Inc. for the sum of CDN
$17.266,822 and since then has operated a working forest on that land (the

“Investment”).

Pursuant to the Government of Ontario’'s Managed Forest Tax Incentive
Program (MFTIP), the Enterprise should have been eligible for realty taxation

at 25% of the municipal tax rate set for residential properties.

The only reason the Enterprise is not eligible for MFTIP is because more than
50% of the Enterprise’s shareholders are U.S. citizens. The fact that the
Enterprise has not been eligible for the 25% rate has resulted in a tax penalty

to the Enterprise of approximately [REDACTED] per year.

The disqudlificafion from the MFTIP on the basis of nationality constitutes a
clear breach of the Government of Canada’s obligation to provide
American investors treatment no less favourable than it accords to
Canadian investors, in like circumstances, under NAFTA Arficle 1102(3), and
In respect of the obligation to accord fair and equitable treatment fo the

investments of foreign investors, under Article 1103.

Disqudlification from the MFTIP on the basis of nationality imposes
increased costs as a result of the residential tax rate being imposed on the

Investment when it is solely used as a working forest.



The Investor, the Enterprise and the Investment

é.

Individuals who are U.S. nationals own all of the shares issued by JML Heirs
LLC. It is the sole shareholder of J.M. Longyear, LLC, both of which are
Michigan companies. J. M. Longyear, LLC is the sole shareholder of J.M.
Longyear Canada, ULC, which was established under the laws of Alberta,

Canada.

The landmass of the Investment extends over the borders of six townships in
the Province of Onfario, near the Town of Bancroft, namely: Centre
Hastings, Tudor and Cashel, Madoc, Marmora and Lake, Limerick, and

Wollaston.

The Enterprise operates a working forest on its Investment and has cut and
produced 20,000 to 32,000 cord equivalent units (CEUs)' of wood per year
between mid-2011 through 2013. The sale of wood products from the Forest,
to both local and regional mills, contributes significantly to the economy

and helps to support wood product businesses and their employees.

The Enterprise’'s management and operation of the Forest is directly
responsible for the employment of four Canadian foresters and one
Canadian forest products marketing specialist. The Forest currently provides
an additional 25 full-time jobs through contract services in the harvesting of
our forest products. Additional contract services for tree marking, road
building and maintenance, and fransportation of forest products provides
work for an additional 20 to 25 people, who work part of their fime on

Longyear forestlands.

The MFTIP Program

U A cord of wood occupies a volume of 128 cubic feet (3.62 m3) This corresponds to a well stacked
woodpile 4 feet (122 cm) high, 8 feet (244 cm) long, and 4 feet (122 cm) deep.



10.  The MFTIP provides that land being utilized pursuant to a Managed Forest
Plan shall be taxed at a rate of 25 percent of the applicable tax for the

residential rate (the "Managed Forest Property Tax Rate”).

11.  The MFTIP rate is available to any landowners who possess property rights in
four hectares or more of forestland, and agree to prepare and follow @

Managed Forest Plan (“Plan”) fo guide their operations.

12. Under the MFTIP program, the landowner has ifs land assessed pursuant fo
Section 19(5.2) and 19(5.2.1) of the Ontario Assessment Act and Section
32.1 of Regulation 282/98, and classified as Managed Forest pursuant o
Regulation 282/98. Once the property has received its classification under
the MFTIP, the lands are faxed at 25% of the municipal tax rate set for

residential propertfies.

13.  The purpose of the MFTIP is to provide a tax rate for forestry lands that is
appropriate fo its current use. Because itis a working forest, the usage value
of the land is below that of land used for residential purposes. Thus, a
program is needed to appropriately assess and tax forestry lands. This policy
objective was confirmed by the MFTIP Guide published by the Ontario

Ministry of Natural Resources, which provides, in relevant part:

Certain forestlands in Ontario may be privately owned, but they
benefit all Ontarians. The Ontario Managed Forest Tax Incentive
Program [MFTIP) recognizes the importance of these lands. The goal
of the MFTIP is to bring gregter faimess to the property fax system by
valuing forestland according fo ifs cumrent use. The program is
designed fo increase landowner awareness about  forest
stewardship. This guide contains information on how o enter the
MFTIP and the program’s ongoing administrative requirements.,
Landowners who apply and qualify for the program have the
eligible porfion of their property classified and assessed as Managed
Forest under the Managed forests property class. The eligible land is
taxed at 25 percent! of the municipal tax rate set for residential
properties, ["Emphasis Added”}?

The MFTIP Guide, published by the Ministry of Natural Resources of the Government of Ontario
hitp://www.minr.gov.on.ca/en/Business/Forests/2ColumnSubPage/STELOZ 1663446 himl {last visited,
14-04-02)




The Enterprise is currently ineligible fo participate in the MFTIP because
nationals of Canada do not hold a majority of shares in the Enterprise.
Article 9(2) of Ontario Regulation 282/98 under the Assessment Act

provides:

(2} Land that is covered by a forest, and including outbuildings
used for forest operations, is eligible land if the following
requirements are satisfied:

1. The land is owned by ...

i. an individual who is a Canadian cifizen or has been lawiully
admitted to Canada for permanent residence, ..

ii. a corporation that has issued and allocated shares to which are
attached more than 50 per cent of the voting rights ordinarily
exercisable at meetings of the shareholders and that are owned
by individuals described in subparagraph i,

Section 9(2)1.ii of the Regulation provides that a corporation must have
“more than 50 per cent of the voting rights ordinarily exercisable at
meetings of the shareholders owned by individuals who are Canadian

citizens.”

The MFTIP provides that any land in which property rights have been
fransferred under terms of a contract for purchase/sale shall be removed
from the program. It also provides that “[a] new landowner must apply to
the program within 90 days of the sale to keep the property in the program”
and that “[the application] must be received within 90 days of the closing

of the sale, or [the property] will be removed from the program.”

Prior to the purchase, counsel for the Entferprise communicated with the
administrator of the MFTIP to express its intent o maintain the land's MFTIP
qudlification. The MFTIP Administrator advised counsel for the Enferprise
that, once the Investment was acquired, if could only continue qudlifying
for MFTIP if the Enterprise could satisfy the corporate nationality requirement
prescribed under Article 9(2)(1{ii). The Enterprise was further informed that,

as part of the re-application process, it would be required fo provide an



20.

affidavit indicating that it did satisfy the corporate nationality requirement
of Article 2(2)(1){ii).

Since the Enferprise acquired the property, it has been taxed at the full
residential tax rate, which is 400% greater than the Managed Forest
Property Tax Rate. This inappropriate, residential, rate inequitably pendlizes

the Enterprise by failing to reflect the property’s use as a working forest.

The Enterprise's working forest would comply with the requirements of the
MFTIP if the nationality requirement did not exist. Section 9 of the 282/98

provides, in relevant part:

?(2)2. The forest including any area included under subsections (3)
and (4} is at least four hectares in size.

?(2)3. The land is all or part of a single parcel of land or, if the land
consists of land from more than one parcel, the forest on land in each
parcel safisfies the requirement in paragraph 2.

The Investment consists of land that is composed of multiple parcels. Of the
63,000 acres in the Gilmour Forest, which is made up from roughly 180 fax
roll numbers, only a single roll number is less than 4 hectares (10 acres). As
this single parcel is 5.3 acres, it is the only parcel that would not form part of
the MFTIP application. As such, more than 99.9% of the acreage, of which
the Investment is composed, satisfies all of the substantive aspects of the

Regulation.

Section 9 of Regulation 282/98 further provides:

9{21{4}. Subject to subsections (3) and (4], the forest has, per hectare,
at least,

i 1,000 trees of any size;

ii. 750 trees that, ot a height of 1 1/3 metres, are more than 5
centimetres in diameter;

iii. 500 trees that, at g height of 1 1/3 metres are more than 12
centimetres in diameter, or



iv. 250 trees that, at a height of 1 1/3 meters, are more than 20
centimetres in diameter.

22. Other than the single parcel noted above, the necessary amount and
diameter of fimber can be found on the Investment, on a per hectare basis,
to saftisfy this provision of the Regulation. The Investment initially qualified for
METIP in 1998 for a 10 year term, when Domtar owned the land, and then
again in 2008, for a 10 year term. As of 2011, the land qudlified for MFTIP as

a result of Domtar’s nationality 3

23.  Section 9 of Regulation 282/98 also provides:

?2(3) An area in a parcel of land that does not contain enough frees fo
satisfy the requirements in paragraph 4 of subsection 2 forms part of the
eligible land in the parcel,

(a) If the area does not exceed 10 percent of the forest area on the land
or parcel that satisfies the requirements described in paragraph 4 of
subsection {2) ....

92{4) An areain a parcel of land that does not contain enough frees o
safisty the requirements in paragraph 4 of subsection (2) forms part of
the eligible land in the parcel, ...

(b} 1f the area does not exceed 25 percent of the fotal area of the eligible
land, excluding any area that forms part of the eligible land by virtue of
subjection (3} ...

24.  The Investment meets these requirements, as the unproductive forest area
of any single parcel does not make up more than 10% of the parcels in
question. Further, the unproductive fotal area of the eligible land does not

exceed 25%.

E. LEGAL BASIS FOR THE CLAIM

25.  The MFTIP's nationality requirement constitutes a prima facie breach of
NAFTA Article 1102 because it accords less favourable freatment to U.S.
investors than it accords fo Canadian investors. It further contravenes the

standard of fair and equitable treatment by conditioning access to an

* Domtar last performed a complete inventory of the land in 1998 and thereafter, updating their volume
numbers in a more general manner for each MFTIP renewal application thereafter.
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otherwise universal program on the status of an investor’s natfionality. This
unlawful conduct is underscored by the fact that Domtar, a major pulp and
paper company which owned and forested the same land, qualified for
the MFTIP and enjoyed the Managed Forest Property Tax Rate, from 1998
untit 2011, when its property rights were acquired, through purchase, by the

Enterprise.

NAFTA Article 1102, National Treatment

The Government of Ontario’s unwillingness to accord the same property
tax freatment under the MFTIP that it accords to other investors, in like
circumstances, is inconsistent with NAFTA Article 1102(1) because it accords

more favourable treatment to those similarly situated investors.

Article 1102{1): Each Party shall accord to investors of another Party
treatment no less favorable than that it accords, in like
circumstances, fo its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments.

The same analysis applies, under NAFTA Article 1102(2), to the treatment

received by the Enterprise, qua investment.

NAFTA Article 1102(3) confirms the Respondent’s responsibility for measures
opplied within the ferritory of each Province by subsidiary levels of

govermnment.

Conditioning MFTIP eligibility on proof of Canadian nationality affects the
expansion, management, conduct and operation of the Enterprise by
reducing ifs cash flow. It also  affects the sale of the Investment because
the only way the Entferprise can satisfy Article ?(2){1){ii) and thereby quadlify
for MFTIP is to convey a 51% interest in the Investment to a Canadian

nationat,
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NAFTA Article 2103, Taxation Measures

NAFTA Article 2103 provides, in relevant part:

{1} Except as set out in this Article, nothing in this Agreement shall apply fo
faxation measures.

{4}{b}) Articles 1102 ... shall apply o all taxation measures, other than
those on income, capital gains or on the faxable caopital of
corporations, taxes on estates, inherifances, gifts and generation-
skipping fransfers and those taxes listed in paragraph 1 of Annex 2103 .4,

With Article 2103, the NAFTA Partfies provided themselves with a limited
exemption, from the application of NAFTA provisions to cerfain taxation
measures. The provision begins with a general exclusion for faxation
measures, followed by a lengthy list of circumstances in which a variety of
tax measures shall be subjected to various NAFTA disciplines. As indicated
in subparagraph 4(b), The Parties intended for Articles 1102 and 1103 to
apply in respect of all tax measures, other than those specifically
delineated in the same subparagraph. Municipal land faxes are not
included on the list. Nor does Annex 2103.4, mentioned in the list, address
ifself to such measures. Accordingly, the MFTIP tax rate must be maintained

in a manner consistfent with Canada’s obligations under Article 1102,

A provision that discriminates, de jure, on the basis of natfionality is prima
facie inconsistent with a NAFTA Party’s obligations under NAFTA Article
1102. The only issues to be determined in a case of de jure discrimination
are whether less favourable treatment has been accorded to
investors/investments, in like circumstances, and whether “loss or damage”

has been incurred as a result,

itis evident that the terms upon which the MFTIP tax rate is granted accords
more favourable treatment fo Canadian nationals and their investments
than it does fo US. nationals and their investments. When Domtar
maintained the Enterprise’s land, it was granted MFTIP status and enjoyed

the Managed Forest Property Tax Rate. Now that the very same land is held
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by the Enterprise, it no longer qudlifies for the MFTIP rate. It is only because
of the nationdlity requirement of Article 9(2)(1){ii) that the Enterprise pays a
municipal tax at a rate 400% greater than it would pay if this unlawful

nationality requirement did not exist.

And if any further evidence were needed that the MFTIP nationality
requirement constitutes a prima facie breach of NAFTA Arficle 1102,

paragraph (4) provides it:

4. For greater certainty, no Party may:

{a) impose on an investor of another Party a requirement that a
minimum level of equity in an enterprise in the territory of the Party be
held by its nationals, other than nominal qualifying shares for directors
or incorporators of corporations; or

(b} require aninvestor of another Party, by reason of its nationality, fo
sell or otherwise dispose of an investment in the territory of the Party.

The Respondent is responsible for this patent breach of Article 1102.

Article 1103: Most Favoured Nation Treatment

Pursuant to NAFTA Article 1103, U.S. investors are entifled to receive
freatment no less favourable than the freatment the Respondent accords
to any other foreign investors. The Respondent provides more favourable
freatment to investors from Ukraine, Latvia, Barbados, Ecuador, Egypt and
Armenia, and theirrespective investments, than it does to U.S. investors, and
their investments. because it did not take the same reservations in ifs
bilateral investment freafies with the States of these investors as it did with

NAFTA Article 2103,

With NAFTA Annex IV, the Respondent tock a reservation for certain of ifs

measures under Article 1103, as follows:

Annex |V
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Canada takes an exception to Article 1103 for freatment accorded under
all bilateral or multilateral international agreements in force or signed prior
to the date of enfry into force of this Agreement.

For international agreements in force or signed atter the date of entry into
force of this Agreement, Canada takes an exception to Arficle 1103 for
freatment accorded under those agreements involving:

{a) aviation;

{b) fisheries;

{c) maritime matters, including salvage; or

(d} telecommunications fransport networks and telecommunications
transport services {this exception does not apply fo measures covered by
Chapter Thirteen (Telecommunications)).

After January 1, 1994, the date upon which the NAFTA came into force, the
Respondent negotiated bilateral investment freaties with Ukraine, Latvig,
Barbados, Ecuador, Egypt and Armenia. None of these treaties confain a
provision akin to NAFTA Article 2103. Investors from these States, and their
investments, would accordingly be entitled to claim damages, under other
provisions of their respective treaties, if they were standing in the shoes of
the Investor or the Enterprise in this case, including the promise to accord
“fair and equitable freatment” to the investments of freaty investors. For
example, an Armenian would be entitled fo bring a claim under the

following provision:

Article 1l

Establishment, Acquisition and Protection of investments

1. Each Contracting Party shall encourage the creation of favourable
conditions for investors of the other Coniracting Party to make
investments in ifs ferritory.

2. Each Contracting Party shalt accord investments or returns of investors
of the other Contracting Party

a. fair and equitable freatment in cccordance with principles of

intermnational iaw
4

*NAFTA Article 1105(1) also contains a reference to “fair and equitable treatment,” although — as a result
of binding interpretative statement, which was issued by the North American Free Trade Commission on 1
July 2001 — that version of the “fair and equitable treatment” standard must be construed as part and parcel
of the “customary international law minimum standard of freatment of aliens.” In any event, NAFTA
Article 2103(1) operates fo exclude the Article 1105 version of the standard from application to tax
measures. It is only as a function of the Article 1102 MFN standard — which applies to the measure at issue
in this claim, by virtue of NAFTA Article 2103(4)(b) - that the autonomous version of the “fair and
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39. Compelling a foreign landholder to pay a tax rate 400% higher than a
Canadian landholder, even though both operate their investments in like
circumstances, is manifestly unfair and inequitable. The only reason for this
difference in treatment is nationality, which is contfrary fo the customary
international law prohibition against discriminafion on the basis of
natfiondlity and is, in any event, arbifrary and capricious in respect of the

interests of the foreign investor,

40. Because investors from countries such as: Ukraine, Latvia, Barbados,
Ecuador, Egypt and Armenia would be enfitled to obtain damages from
the Respondent — once they were refused the MFTIP tax rate on the basis
of the Canadian nationdlity requirement — the Investor and Enterprise must
also be entitled to pursue its claim under the same "fair and equitable
freatment” standard that would be available to investors from Ukraine,
Latvia, Barbados, Ecuador, Egypt and Armenia. Otherwise, the Claimant
ond Enterprise would be accorded less favourable freatment, vis-G-vis

these other foreign investors and their investments.

41, The Respondent’s Annex IV reservation stands as an explicit admission that
its Arficle 1103 obligation to investors/investments from other NAFTA Parties
extends to the more favourable freatment it has promised, under bilateral
investment treaties, to investors/investments from other States. Given how
the tax measures af issue in this claim do not relate to any of the economic
sectors excluded from coverage under Annex 1V, the Respondent must also
be held to the test of an autonomous fair and equitable treatment treaty

standard in this case.

F. RELIEF SOUGHT AND APPROXIMATE AMOUNT OF DAMAGES CLAIMED

equitable treatment” standard, which can be found in treaty provisions such as Article 1 of the Canada —
Armenia Foreign Investment Promotion and Protection Agreement, excerpted above, is applicable to the
tax measure at issue in this claim.
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42. The Enterprise has incurred, and continues to incur, loss and damages as a
result the nationality requirement included in Regulation 282/98. The

Investors claim damages on behalf of the Enterprise for the following:

a. Based on the use of the subject working forest in a sustainable
manner that is consistent with o Managed Forest Plan, the
application of the proper Managed Forest Property Tax Rate to that
use would result in tax savings of [REDACTED] per year; and

b. Based on a lifespan of the property of thirty (30} vears, these tax
savings amount to $12,000,000.00.

43. The municipal property taxes charged to the Enferprise since the property
was purchased are provided below, along with a comparison of the MFTIP
taxes that would have been charged if the property qualified for the

Managed Forest Property Tax Rate:

REDACTED

Date of Service: May 20t, 2014

Charles M. Gastle

BENNETT GASTLE P.C.
Lawyers

27 Old Kingston Road,
Toronto, Ontario

MI1E 3J6

416-361-3319 Ext 222
F:416-361-1530

cgastle@bennettgastie.com



16

and: Mr. Gordon Acton
Mr. Steven Shoemaker

WISHART LAW FIRM LLP
390 Bay St., Suite 500
Sault Ste. Marie, Ontario
P6A 1X2

PH: (705) 949-6700 ext. 243
FX: [705) 949-2465

gacton@wishartlaw.com
sshoemaker@wishartiow.com

and: Todd Weiler

Barrister & Solicitor

#19 - 2014 Valleyrun Blvd.
London, ON N6G 5N8
Canada

PH: {202) 684-6840

FX: (877) 887-7840

todd@ftreatylaw.com

Counsel to the Investors

SERVED UPON:

Office of the Deputy Aftorney General of Canada
Justice Building

284 Wellington Street,

Ottawa, Ontario

K1A OH8



