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o r. T 52¥~'f- /2/ n ......... , ....... ......... ..... " .. .. .. 
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Arbitral Tribunal 
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ChaIrman, appointed on 5 August 2008 by the Stockholm Chamber of Commerce 
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nOlh."".,-mv?cPrnrnjrn wt>.ru 
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Qlj!vinenlwlPpulkovo. '\lJ 
'+ole: On inlo rm"lloo pf'I»'i<le<l. R.' PO"(!r. nl ~ w., t"~"n "VC' by R'opG<ld. nt. 1 nnd 5. ~n~ nD .ooy .. 
exi,t. lIS on e ntity; Il IS ke pt in th is robrlirrr Sirtee Ooil', ... nt .eol ~i r>!(er.,c.c<J in hi. "Jb~'.I"kl ,' •. 
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Att.: Djn!C1rJ ... Gener'lll Se'V"'l Goo'8deviCh 8c1Ov 00<1 s "".".,i.l_ ZO~I«N, 'R. Pilotov Stn!et, I 
Pult:ovoArport J5C, 196210 St. _,,;by ..... Ru.... l 
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UHCJ"mAl_:;:"CDC'C .. C.,----~Final A.-bltral Awnd or 30 March 2012 - - --- -

ADbl]!yiation, , Defined Term, 

[ eM -4- number 

ex + num be r 

I Denotes a submiss,on f,le<.! by Claimant (written sub- I 
mls,loo/memcrial, letler) 

- - - - --hE-Xtllblted OOc u ment~ry ~ ~iden ce f i l~d by c laim.n"',----! 

COWS + number 

lRM ... nUlnl1er 

~RM + nu'm" .. ;;;',--- ---

RX -4- nu mber 

R·WS"'" number 

- - --I-<w,,', '"',ss st. temet1t or e~pcrt report fi led 011 beMII of 

Cla imant 

----""';;;;""~"'CS II submiwan f'led by R.espondem 1 (written 

s ubmission/memoria l, letter) 

Denotes a submission hied by Respondent 2 (written 

submlSli ion!mc motia l, letter] 

Exhib it ed d Oc\l mc"t~ r",.",,,'.;~;O;',","""""bY Re.pondents 

- - ---- -1 w~"" '.~m.", ., ,;"" ~P'" "'00 '" .. ,,," j 
Rcspono:lent 

",,,,~,,=-''''"''.'''"'''''.'.-·T''rminal (AT) The 6 0 r -P'ro'¢"ct"(""""""~-opcrllte-tr.nsler Pro)<:tl), 

launth~d in 2007 &s a PPP (PlJl1lic·p.,.,.ate p"rtnc~l p) 

.... Ith Il'e Northern ClIpitlll Gilleway Consortium fo' t he 

construction of ~" lI l te rn911~e InternJtional pa ssenger 

termina l ('AI PT") lit Pu lkovo Airport . 

a.n~~----

The 51-pall" Dewev & LeOoeuf Prelimi""ry Inform~Oon 

Mem<l<lIndum ( CX -I!9) on the Project contained Ihe 

Prequal iflCalion Criteria for the applirnnl:5 (and am ll

ates), requiring imer aHa to owo tot~1 ... sets of US$ 1 

billion, aod a demonstration thllt the applirnnt heos 

operated and m" i nt~ l J><;d at reast Cne ~ i rpo rt with at 

least 10 mi lli on p~ sse n gers j)er year, " nd proven lu nd

ra ising ab ility duri ng LJ' e last 3 y~ers fo r two LJ 5$ sao 

mlo pl ~s proj&ts. 

means the 190""",CC"",,,,,.,,,",,,"t:hc Closed Joint Stod<. 

Foreign Parties 

Compally "International Alrpon Terminal PUlkovo". 

(ex-S); il was e~eruted In the R.usslan langu"llC (R)(-

2); Respondents filed an Eng liSh tra ns riltion 8' 1\)( -24 

Deut&ehe Mo rg M G,p.nfe ll !!< Co., Ltd, London 

-------+ ~5 defined in th e ing re5S of me Fo ,mde rs ' Ag r~~ment, 
---

' I 



------, mClln Pullw>ro (Slraleglc Pan"el'5) Umrte;!, /I Cypriot<' 

c.om~rw, Grnssi HDtclbetelli~ll~gs- und ErrlCMuflgs 

GMBH (an AlI5tri ~n p rl~ a \e comp~ny) ~ n d SPBD In

vestl"ent Ltd., " Cypriote company; Ine te rm. as use d 

Founders' Agreement 

In tho fram.,wor1< of l hls Award, includ., O"m,,' (~ I 
the Ullro;Ieree pUl'5uilnt to CX-66/CX-S9 

-- -j'm;;;."'"'' til<: 1995 lAT Pulkovo i,c'oi,c,M"'""".,m,'cement 
(CX-6); It was e ~e cuted in Ihe lI ~sslan lang\lage (!lX-

IAT Pul kovo 

Investme nt (onlmet 

"" 

--U11: Res poooents fil c d ~ " Eng li sh t ransi"t ion as RX-23 

mellnS the Ag,.".,ment on the Lease of ~ lond pkol con 

~I~tlng of an " ,..,a of 5 1'300 m2 located .. t PulkOV,,"," 

Hlgh .... lI~ - startov;:OYll ul, In ..,spect of .... hlch Ihe 

Ground Lease WM slg"ed Bnd which ViM Intend<!d lor 

t~ const r"~tlon of t he NIPT (eX- l7 ) j 
means tf1 e Invcstrne"t I'1i!hlclc for the In temat loMI 

p<lSSenQer tcnniRllI at Ihe Pulkovo Airport, I.e. the 

Closed Joint Stock Comlk'ny "Interfl.iltlonal Airport 

- T<:rmlm.1 Pull:ovo', a& ;x:r the Charter, ex-s ~ 
This lenn .;,.~S .,5t!d by the Part ies to denota I~ 1995 

JAT ~Il kovo Fourlde rs Agreemc ilt (CX- 61 1l.llll. t ile 1995 

Pulkovo Ch"rte r (eX-S) • .. hld1 to nta in tenns for (\e 

veloplng and op",,,lln'jl 8n Intemation,,1 oasse"lle r 

tenn,nal at the 51. Pe1el$llurg f'ulkovo Airport; In (M-

84 para.7, (I .. imen! cl\8recterlzed It>e contract lis ~ 

BOT sc heme (l)Il ild - oper~tc - t ransfe r Drojcct l, The 

CO"",,, ' ''0 , "~,, RoO';" ''', " ~, 00",""" I 
to ,oos!ltute a contr1l(t In lI,e ord,nary sense. 

------ I "b~ylation 10.- tl><! New Internationa l P"»trIQer Ter

mlnellOl Pulkovo Airport, " projected in 1994 by way 

of th e Protocol 01 Allreement ~ nd the Fouooe,,' 

Agreamcnt respectively tha Ch8rter 

PI' ·Brief I C -PH-Bri<:f:P.-PH·Brlef] Tile ~-Hearin~ Memo,;als fi led by Claimant, r'1!Stlc o-

Russilln Pllrti ..... 

,'roject 

fivel)' D)' Respooo..ots land 2, Oil 20 January 2012 

The 1~. liS used III this Award, denotn all of the 

ReSPOnderrts/shilrcholders of !AT Pulkovo, <1$ well as 

aecoroi"ll to Itl e context - tAT rul kQV O it$ell' 

-----+,~'~.;-N IPT devela-pmenl pro~ct as contempi~ tcd under 

the Protocol of A9 reement 
--~ 



• Prvtoco l 01 "~r(!(! ment I::U IlS the "Ag r""m ent" s lgne<! on 16 Mmch \9'94 (eX-

2; In the~ proceedings, th,s dOO,Jmcnt was mosdv 

rnfcl'T'ed to "5 "the PllltOtoi or Agreement") 

,~ f" 

- - - - - Pulkovo (StrlOt:egic P<lrtocrs) Umite(l Is ~ Cypriot 0)ITl

pany. SlI ld to b~ In good I ~al starldl .... ( letter 01 Antis 

Tr i .~taf'l lHd e. & Sons 01 S April 2011), wh ic~ CIIn he 

brought up to d~t<! with in 6 rnonth$, upon p.lvrnent ot 

,.~, 0 " <0 , ".~.~ 00 _, ,. ~,rt,;" " •• '/ 
tu~1 s t .. tl>$ "5 of tile o:I!!te 0:>1 this "w~rd 

--+","",;"".°1(: Pt-rtne rs, Inc. (U SA) 

----- Strat~lc Part""", (Hol<:!ln".) Umit ed Is a eayt"M Isl-

ands ComPllny, which was struck froon tile Comp.Jny"s 

Rt'9lster On 31 O<:t.ober 2005, but - a.a:ordlJlg to CIII

m"nt - itS reiMt.\cmellt coold be SOUgllt within two 

monti'S, a nd Upot1 Court a pprov~l; letter of C: "ym~n 

Islantr s counsel Broadnurst 6~rri $te1"S or 24 March 

2011 and k:>tt,,, of caymaJl 1""'00 Registrar of Compa

nillS 01 2B March 2011 (CX-Z42/2<43), There was no 

-§
eCd to as.<;e rta ln the ~ctual status ~5 Of U1e d~te of 

ttJo s Award 

sroo Inves.:;'"m'.'rn""'''',-. Cypriot!! comp,ny, controlled 

by Russllln-Amerk;.;>n ~rs(,"5. 

TrMSCript pIUS'O>.",;,C---- Th ~ vci'b.!ltim Protoco ls eS"""""""";;;;'-'b'y profession al 

COOJrt reporters, or tl1e He~rln gs in ZOrlcll 16/17 De

cember 2010 arod In Stockholm L8 to 21 OctOOer 20tl 

••••• 

In order to enhance tr~ nsparency o f t he str\J cture of th is Award, 

ellc.h one o f the follo wi no;! Chapters A to 5 wi ll start on a new page. 
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The Arbitral Tribunlll has cons ide r ed the following: 

A The Parties, their Representatives and the Arbitrators 

I The names and further details of the Parties and their representati ves in 

these proceed ings "re as named on the first: Iwo pages of this Award -

2 Ukew;""" the Amltrators. their nominat ion and t heir " ddresses. are as shown 

on the fi rst p~gll of this Award. 

3 Claimant Dr Ca r l A Sal(, il US cit izen, lawyer and entrepreneur, described 

himself as a developer who had created and led partnerships ~ n d corpora

tions e(}9aged in the deVelopment, Ulnstrt.Jction, ownership, syndl~tlon and 

m an<>gemcnt of Income-producing properties f(lr mo~ t h9n 20 years and 

who w'}s, in the 19905. lhe Senior Vice President and Gener,,1 Counsel of At

IlIntic Coast Airline'!' . 

" In his w ritten witness sllltement of 15 Odober 2010 (CWS- I ), Mr sax re

ferred to 14 airport projects around t he globe in which Strateg iC Partners 

(Holdings) Limited (Cl)C"SPH") lind Mr Sax r ersonally (as the Vice Chairm3n) 

were invol ved in proposed developments; these Included projects In RUSSia, 

Vietnam, Gibralt ll r, Sen ell~ l , t he Phili ppines, Guatemala, Congo, Ecuador, In

donesia, Honduras, P~ k l stlln, Armen ia, Ja mak~ lind u ruguay.' 

S In t he EaRD Memorandum. CX-Z3, Mr SIIX was described, as "t~ principii' 

legal advisor ,md negotiator (or the Amaric".n sponsors; he Is the leading 

(orce behind the Project; he was fOnnerly an olssoc18te at Dewey s.,1/lJntme 

UP, and subsequently worl<eo in the in-house legal dePdrtments of United 

fJ/p/'ess and Contmental Airlines, giving him a Wide range of r;ontacts In the 

International airline business. " 

Mr Sa ~'s wi t n"" stlltement or 15 Octo~r 2010. C-WS -l P~IIU 5-7; A>l pendix to CM-fl4 
page 25. 
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6 Mr S~)( bBses the clai ms submitted In th is arbitration on ~ purchase agree

ment between Strllteglc Partners (H Clld inQs) Umlled (CaymJn Islandsj(SPH) 

Zlnd Its 100% 5ub!;ld'ary Pulkovo (Strategic Partner.;) Limited (Cyprus){PSP), 

"s ~lIers/transferors/illS5fgnors, ilnd Mr Carl A. Sall ~s pun::haser/trtlflsferce/ 

assignee, dated 17 December 2002 (CX-66j CX-S9), under whieh Mr Sax b<! 

came th e assignee of II "US$ 20+ mil/ion pre-<ievelopment e"'pense receiva

ble from /AT PuIl«)Vo~ and a purchaser ilnd t ransferee of ill 29.7% stock

interest in IAT Pulkovo. 

7 Strategic Partners (Holdings) limited (SPH), lid described In the EBRD 

Memorandum, CX-23, is a limited IIlIbility comp.lny wIth a o;apll al of US$ 

10'000. -- , creilled by the S1V Group as well as numerous other sharehold

ers, In ~ lu d i ng Sal( (Holdings) Ltd, with ~ shilre of 28 .82%, ilnd STY t nternil 

tiona l, AIG, OMG, severa l Junior lenders, Charles Saucdo, TF Come~u & As

soc., AvPride Petroleum, Quantum Investments, and seven further share

holders. SPH was created for developing and eventually o;arrying out airport 

investments world -wide, whereby SPH would be the prov ider of ~now - how, 

8 SPBD Investment Ltd . is il Cyprus company In(orporated in 1991, acting 

as a cor'lSull ant lind 1IIIIson for inl{liISlors developing projeas In Russia and 

FSU countri es, owned by CEBM, Inc. (New Jersey) whose prindpals were de

scribed ~s being Russ ian American Indlvldu,,15, Mark and LeM Zi lberquit, and 

Valent ina Lifton. CX-23. EBRO Memorandum p. 51. 

9 STV Group is " US arthitecture, designer lind en91neering tompany, and 

shareholder of SPH. Head-quartered In New Yor~ , STV was de~rlbed as hav

ing a staff of IIbout 1'000 persons. CX-23, EBRO Memorandum page 49. 

10 Respondent 1 is the City of St. Petersburg , lind Respondent 2 Is the Prop

erty Management or the City of St. Petersburg, an agency of Respondent 1, 

"stabUshed as a sej)ilrate corporate body. 

11 RlMpandent 3, Stllte Enterprise ·Pulkol'ow, ·SEP·, wlIS described as being 

the owner of the assets at Pu lkol'o Airport ~ nd the entity di recting the flow of 

~ir traffic; on 9 June 2006, " Decree WB5 passed permitting the ~rlva tization 

of Stat iii Enterprise PulkoltO. CX-14S. On 1 March 1007, it was convert"d into 
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an open joint-stock company, thus nllmed (OlSO) " Airport Pulkovo"; on in

form"tlon, the Russian Federation becam e the owner (CX-a3). 

AS Claimant e"plained, the Pulkovo-Al rport was trnnsferre<l t o the City of St . 

Pete rsbu~, by Presidentia l D<lcree signed by PreSident Put ln on 25 Septem

ber 2007, 2 

12 Rl'!spondentl' 4 , OlSC Avi ~lIon COmpany 'Ros~ i y~ ' and RlIl$pgndl'!nt 5 050 

AirpOrt Pulkovo a re legal ~occcssors to Stilte Enterprise ' Pulkovo" wh ich had 

been a p!lrty t o the Founders' Agreement, and had been described as being 

the owner of the !lssets at Pulkovo AIrpOrt. State Enterprise Pulkovo was pri 

V!lUzec! by II decree gf t he Govemment gf the Russ ian Fe(lerlltion of 9 June 

2005. 

13 Respondents 3 to 5 did not rile suostan tlve submissions in these proceed ings; 

they cooperated in so f" , as the nom ination of Respondent5' arbit rator Is 

mncerned, and Respondent 5 fill!d a letter dated 29 September 2009 In 

wh ich It declared to be In aogreement with the Statement of Defense filed by 

Re~pondents 1 and 2. However. 8t a ll times Re,;pondents 3 to 5 have been 

kept abreOlst of the proceedings, were always se rved with the documents on 

fi le and the Tr ibunal's Orders, alld were repeated ly spe~ I ~ ll y invited and en

couraged by the Tri btlll ~ 1 to actively participate In the proceedings or, lit 

least , to delegate a representative or management membQr to the He<lrings. 

14 I n ~dd ltlon to the regular ('\)n'lmunlcal lons to iJll Respondents emanating from 

the Tribunal arK! from ClaimMt, Claimant filed 5pOCiei Notice Letters to Res

pondents 4 lHld 5 (CM-83) notll'y lng them of the Stockholm Lia bili ty HeMing 

taking place doring the fou r days from 18 to 21 Ottober 2011 at the 

StrMdvCigeo 7A Con f~rMC() Center . 

...... 
[Rest of the page intentionllily left blilOk) 

CM-49, par~. 61, CX-ISO pag~ L 

11 1 



B Claimant's Summarized Chronology of the Circumstances 

Underlying the PreSlI!nt Dispute 

15 Thi~ Arbitrat ion involves certain tlalms by Claimant Mr Sax (as assignee and 

successor-In- interest of ~P and SPH, accordi ng to a Purchase Agreement 

dated 17 December 2002, CX-66, al\d a Bill of Sale. eX-59), " 931nSt the Res

pondents, for breach of vanous "9reement5 reillting [0 Ihe development of a 

New Intema t ion~1 P"sscnger Term inal ("NIPT") at the St. Petersburg's ' Pul

kovo· Intemational Airport . 

16 The following pilrllgraphs summilri zl! Ihc history largely on the basis or a ai

mant's Submissions ilnd from Claimant's point of view. Several elements of 

Cla lment 's chr<lnol~y and characteriza tions - as hereinilfter refiected 

have been disputed by Respondents Md. to the ex tent necess.ary for the Tri· 

bunlll·s deciSions, are discussed In further parts of I his Award. Moreover. the 

following account only references some - but by no means all - of the 

steps, letters, contracts, meetings, o. other milestones in the history of the 

relationship bet ween th ~ Parties. 

17 As Will be further n(>ted Wllhin the chronology of the proceedlllgs, Clllimani 

at the StOCkholm Uabili ty Hearing 18 10 21 October 2011 • submitted two 

graphic tl ml'!-iine charts re flecting the steps which aa imant re ferred to in 

numerous written submiSSions filed 10 this arbitration; these two charts pro

vide a good oven/ lew of Claimant's case and, therefore, are Incorporated In 

th is Award as a P<lTt of the cllronologiOlI development of the Investment 

Project, .... Ithout such Incorporation amounting to an aCCepUIIlCe, by the Tri 

bunal, of the allegations miJde by ClaImant in connection with the steps n~

fl eeted In the time- line of the charts. See 1he followIng Iwo pages. 
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18 I n December 1991 , ClaImant Mr ~rl A. Sax, as he ewplained, t ra vened to St. 

Petersburg In ord~r 10 discuss the l e~ s~ of aircran. In the discuss ions with 

representatives of the Office of the M<lyor lind the St. Pe lersbUn;l Ci ty Coun

a i, Clalmlln! , ar. he elCpl<llned, was asked to form and invite " consortium of 

Western complIIlies for e~plori ng the redevelopment of Pulkovo Airport and, 

in pMtlcular, fo r th@ development (If ,, New Intemallon,,' Passenger Terminal 

which Illter be<:ame ~Il()wn as PUlkovo-3. 

19 Mr Sax states t hilt, In January 1992, he had received II "mandate lett ....... from 

the City of St. Petersbu rg authori~ lng him to t(lnn end invile a consort ium or 

Western comp~nies for the purpose of exploring l he development of an In

terna tional paS>ienger tenninal f"r ltle I'\Jlkovo IIlrport. The n'lIndate letter 

was nol filed; upon inquiry of the Trlbunlll, daimanl replied at the StOCkhoLm 

Hearings tha t he had been unabLe to tr<lCe that Ictter . ~ 

20 8.lsed on such mandate, Mr Sax, In 1992/1 993, slated to hi'lve mel .... ith rep

resentat ives of the City of SI. Petersburg lInd represenw tives of seveRlI 

Western companies, Including AmGrle&n Inlerni)ll(ln ~ 1 Group, Aeroports de 

Pilris, STV Group, Inc. , Butler Av iation, Morgan Grenfell & Co., Ltd. in several 

cities Indudlng St. Fletersbu,,", Paris, London, W"shlngton and Naw Yoli<, for 

the purpose of d iscussing the development (If Pulkovo-3. 

21 During those meetings (which took place with, amollg olhers, Vladimir V. 

Putln, who ~ t the time was the VIC!! Mayor of the City of St. Peter-sburq, ~nd 

the acting Mayor Anatol v A. Sobchak). the request earlier addressed to Mr 

s..~ to fonn .. consort ium of We!>!ern companies W.lS renewed on beh" lf of 

the Ci ty of St. Petersbu rg . 

22 On 16 March 1994, Str" tegic Partners, Inc., USA, ( ~SP~ ) represented by Mr 

SaJ< liS its Senior Vice President, SP60, tnc. represented by it President Marle 

A. lliberquit , the africe of t he Mllyor of St. Petersburg (represented by Vice 

Transcript lSOct11 Ih"l" 15. 
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Mayor and Chairman of tlle Exleroal Affairs Committee, Vladimi r V. Putln), 

the Department of Avi~tion of the Ministry of Transportlltion of the Russian 

federation, joint ly represented by run I. &.ranov (Chi!!! of Infrastructure 

Development Olvlslon of the ~p8rtment of AvlatiOll. MOs.oow) and by Yun A. 

B.!i lakln (Gene", ' Director of Northwestern Directorate of nvil Alliat lon, St. 

Peter!>burg), lind the Air Enterprise Pulkovo (represent~ by Boris G. Oem

Chen\;o, G€nclral Director), ~nlered Into an Agreement (the "Protoc:o l of 

Agreement" , CX-2) under which the Parties ~ grl!ed to Joint ly redevelop the 

St. Pdersburg's Pulkovo Internationlll Ai rport, by developinQ Pulkovo-3 . - To 

the extent necessary, further dewlls regard in9 this Protocol of Agreement 

shall be referred to In a further Chapter of this Award . 

.<3 On 19 March 1995. (i) the City of St. Petersburg (represen ted by the Proper

ty Management Comm ittee, the latter represented by M.B. Manevitch, Com 

m ittee Olairman and A.V. Vor(lntsov. Chief of Agency). Iii) the 51",1' Enter

prise Pulkovo (represented by 8.G. OeffiChenko, Director General, and G.S. 

Naprienko Deputy Director General) and (iii) PSP (represented by Mr Sax, 

Executive Vica Presiden t), entered Into a foundert ' Agreement (CX-6) far 

the ilurpose cre~tlng ~ specia l purpose company - JAT Pu lkova - for Joint ly 

developing the New Intem ational Passenger Terminal {'N[PT"j, and by Sign " 

Ing the Charhr of tAT Pulkovo (C)(-5j. 

24 On 1 May 1996, lAT PUlkovo (represented by Boris G. Demchenko, Mr S~x 

(of PSP) and the City of St. Petersburg (repre~ented by the Property Ma n" 

IIgement Commlltce, the latter represented by V.M. Urkovits, the helld or tile 
Real Estate Tr,mSllctlon ExeC\Jtlon Department) entered into the Ground 

Least!, t hereby leasing the land plot on which the New Jntemat ional Pa~n' 

ger Terminlll was to be developed (CX- ,17). Tho') Ground lease provided, in 

part, for" term or 'IS ye~rs and 8n op tion to renew the Lease for en addl· 

tional45 years . 

25 From 1995 through 1997, CI""m"ot, through the offices of SlY Group, Inc., 

In conjunction with other providers, preplired sttldles for the conceptu~ 1 de' 

sign drawings for t~ New International Passeng~ r Termina l. 



25 M<)reovcr, during that penod, Clalm~nt retained vllriOOS consul tants indudin9 

The MOA Group (U.K), Allin Stratrord III AS5Qd<ltes Air Transport l'I,,"nlng 

Consultants LId .• Tcchecon Ltd. <lnd Sir William Hacrow &; Partners Ltd., for 

providing COll5utting services to review the design of Ihe project structure, 

the project costs and the r"'1anclng fo r the New International Passenger Ter· 

minal . ThI!5I! consultants were rete ined in order to obtain funding for the 

project whtch, in iti llll y , was sought from OVNseas Private Investment Corpo· 

rlltlon (OPIC) an t;! Deutsche Morgan Grenfell '" CO. (DMG), and thereafter 

from the European 6.lnk of Reconstruction ant;! Devetopment (EaRD). 

27 It Is Clelmant's case in these proceedings that all of these steps, including 

thll mandating of numerous third party providers, were uMerl ilken for and 

on behalf or rAT PulkollO . 

26 Moreover, ac<ording to Cl lllm at1t, the worldng on the Pulkollo project ill · 

d uded thl! IIpproval, in May 1995, of the design and lhe financing structure 

for the New Internlltional Passenger Terminal by Alan Strot ford & Assodales 

Atr Transport PI.m ning Consul tllnlS Ltd., followed, tn August 1995, by letters 

of the Lenaeroproj ekt I n~tltule regardlJlg required governmentat (ons.Ents 

(CX·l0), ~nd II Ictter by Oleg KI1i1rchenko (Chief Ar~h l led of the City of St. 

Pctel"Sbu rg ) consenting to the locat ion ilnd de~ i g n of the New I nternattonal 

P"ssenger Terminal (CX-9). 

29 Furthermore, CI"imant rucplains that 25 ilgencies of the City of St. Pctersburg 

.. IsO IIpproved the tocat ion .. nd design of the New Internat ional Passenger 

Termt" .. r (CX·20, 21 and 22). 

30 On 13 December 1995, AI/ia Invest , on behalf of the Department of AI/lation 

of the Ministry of TransporUltlon of the RU5sian FaderatlGn, also delivered a 

letter to IAT Pulkovo, preliminarily IIpproving the design of the New [ntem,,· 

tlonal Pessenger Terminal (ex·8) . 

31 On 13 Februllry 1996, Aeroports de PMis, at the request of the EBRD, ap· 

proved the deSign (eX-ll). 
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32 On I M<I 'ch 19%, JAT Pulkovo requested that the InternatIonal Air Transport 

ASSoc iation (lATA) approve the desiQn, rates and ct'~r!lcs of the New Inter

n ~tlonal Passenger Terminal. The 1996 IAT Pulkovo presentalion to lATA In

cluded " ~rerence to the development fee liS an elCpens" fllctor of the 

project costs (eX - rS) . 

33 On 10 April 1996. COQpe .,> & Lybrand prep<l red iI Va luation Analysis for the 

EB RD and DMG (e X- Ill. 

34 On 2 Ma y 1996, ilccording to Oalmant, f BRD d elivered its fina ncing 1"lter to 

[AT Pu tkovo re<;larding the provision of senio~ debt !'inane!r".! required for the 

deve lopment of the New lnternlltlonal Passenge r Terminal." 

3S On 8 May 199 6, DMG d"liv llroo Its fln<lndng Illtte r to JAT Pu lkovo, agree ing 

to underwrite that porticln of the senior debt finMdng which w"s not pro

vided by E6RD {OH 9}_ 

36 On 11 June 1996, DMG delivered its financing leiter to lAT Pulkovo, agreeing 

to underwrite the subordinated fl nonclng .' 

37 On 16 June 1996, St ra teg ic PartMB iIIdvised the Stille Enterp rise Pulkovo 

that lATA had agreed t o the R"tes and Chilrges for the New Internat ional 

PiIIssenger Terminal (ex-13). 

38 On 3 July and 25 August 1995, OPIC delivered Its nrlllncing letters to JAT 

Pulkovo I"e(,la rd lng Its participation with the EBRD for tile purpose of provldin9 

a senior debt i'lnanclng for the developm ent of the New lnternatiol1lll Passen

ger Term inal .G 

39 In September 1996, IAT Pu lkovo delivered to its participants and lenders t he 

final revi .eel conceptual pl an~ for the New InternaUonal Passenger Terminal 

(CX- 16)_ 

Not CO n! ~ incd in CI ~ lman! ' s file. 

No! conta ined in CI~lm a "t' 5 fi le. 

Not totl\:ained ill CllIlmllnt's file. 
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40 On 27 September 1996, the F<!de ra l AViation Service of the R"S5ian f edera 

tion advised thl! EBRD that Stale E'lterpnse Pulkovo would be able to comply 

With certain of its obligations to permit the development of th" New I otern,,

tional PIIS5eI1ger Term ina l.' A. similar letter waS add ressed on 4 Odober 1996 

by lSC "Pulkovo Aerodrom~t ro·. 

41 On 10 October 1996, the State Enterprise Pulkovo "dvised EBRO that it 

would bEl " bi t to comply with certain of its obligations to permit the devel 

opment of the New Intern<ltion,,1 Passenger Te rmiMi.' 

42 On IS OCtober 1996, accord ing to Cla imant, Ihe eoeard of Directors of JAT 

Pulkovo approved, in princip le, the EBRD, OPI C lind DMG financing offers, 

and • In CI ~ imll nt's words • ~uthorlzed and em powered Claimant Mr Carl 

S lIX to ne'ilotlate, in the name of IAT Pulkovo', definitive documents with the 

EBRO, OPIC, OMG and other parties, and to execute and deliver these docu 

ments together with Boris G. Oemchenk:o (Chairman of IAT Pulk:ovo), (CX-

14).I~ 

43 In 1997, EBRD delivered Its Intern~ tionill Ai rJXlrt Terminal Pulkovo Ope''' 

lions Committee FiMI Review, CX·23. As slllted by Cl6lmOl nt, this Review In

ter /J /i/J N! ferenced a development fee as well ~s pre-c los ing serv ices as II 

shareholder con tribut ion to ClIplt,,1. Furthermor e, II roferenced the Pre

Development Advllnce, II portion of which was to b(! ro lled-over in to a US$ 5 

mil lion PSP St<lndby lDlIn. The 1997 EBRO Review also referenced the 

Not c"" t~I~~d In C l a im ~nt'" fiI~ . 

Not contained In Claimant's file. 

In Inc.., pr(l<:~edln gs , the . 1I ~ged e~llte<lce of an autilO riI8! 'on as such, as we ll as Mr S a~' 

claim to have been empow~rd 10 act l1D..Re.hIIlf.llt IAT Pulkovtl, were oont .... ted bv Res 

pondents. Tho mlltter will be further addross.ed herein below. 

The Exl ",('1 C;X ' 14 in fact provides lor the negot iation lIutho,rty of Mr Demchcnko 4!!11 Mr 

SII~, wit h \hI! deflnltlv~ dOOJmel"lts to be s.ubmitted for approllal by the BOIIr"d 01 Directors, 

.. herelJpon Mr Ocmdlenko A!!iI Mr Sax WOUld I;>e authori,ed to sign the (!ocument. on 

beha lf of Clos.od JSC IAT f'ulkovo, wit h tne ~qui...,me nt that all documents ·shall be coun

tersigned by two slgMtu,-es, 01", of!-lr BorIs G Demchenko and " notller of Mr C<!rl A s"x, 

simultaneously". 



lIgreements o f the City of St . Petersburg to com~lole the access road and 

utilities (CX-2l). 

44 On 14 ) lInu<lTy 1997, Claimant lIdvised Respondents theot the EBRD will sub

mit the nnancin9 proposal to Its Credit Committee. Furthermore. CI~ i mlint 

advised Respondents thllt he had fulfilled the fi nancing requirement under 

the ChDrter lind the Founders ' Agreement, ~ n d that all Outstanding issues 

would be reso lved by Claimant lind Respondents ~ as to eKpedite the finan

cial closing (ClC-31). 

45 On 14 Mlirch 1997, Strategic Peo rtners advised Respondents by leiter that six 

items critical for the successfu l completion had lIot bMII timely completed by 

P. e ~pond~nts (CX-32). 

46 Oil 18 March 1997, the Russ ian Security Committee lIpproved the design of 

Pulkovo-J (CX-lO, document In the Russilln lanljluage only ). 

47 On 16 APril 1997, STV l nlem allonlll, lit d aimant's request, provided II doc

ument package re lat ing 10 the project (CX- 26) . 

48 In Mey 1997, the City of St. Petersburg li nd State Enterp rise Pulkovo werll 

advised In a fax memorandum of SP t hll t tAT Pulkovo was positioned to ob

ta in fi nal EBRO Credit Committee eopproval upon resolu tion of th.-ee i ssUe5 : 

• finL eylden(e of the IInanelal ability of the City of 51. Petersburg to 

comply with its ag reement to fin<lrn:e US!) 16+ m illion to consl ruct 

<I ccess roadways and ut ilit ies for servicing the New I nternationa l Pas

senger Term inal. and the proposed guarantee of InE! Cit y of St. Peters

bUrg 's ob ligation by the Minist ry of f inance of the RUSSia n f ederation . 

• ~w;1, the finanCial ability of State Enterprise Pulkoyo and the Federal 

Aviation Service or the MinistrY of Finance of 1he Russ,"n Federation 10 

f lneonce US$ 10+ million 10 construct the "'pron 10 service the New I n

l emilt iona l P~ssenge r Term l n ~l , and t he proposed guarantee of SI~te 

Entorprise Pulkovo 's ob ligat ion by the Minist ry of Fi nance of t he Rus

sian Federation . 
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• The .t!:ll.rll. Issue . el"ted to customs dutie'>1'Ind VAT deferrills for the con

struction period and its inclusion within <lny Ministry of Finance Guaran

tee (C)(- 25) . 

49 On 7 MilY 1997, Claimant "dvi5e(j Alel'ei L Kudrin (VIC~ Minister, Ministry o( 

Finance) by letter that there werE three issues to be i:ldd rcssed (or complet

Ing the financing (C)(-33). Mr Kudrln wl>S fu rther updated by oil letter dateg 

:29 M" y 1997 (C)( -34), 

50 Complying wi th the requirement ror the finandng to be provided by EBRO 

.!Ind OMG, the City of St_ Petersburg /Igreed to finance the construction of 

aCl:ess roadways aod utilities, and Siale Enterpri se Pulkovo ilgrecd to fi nance 

the construct ion of an apron. 

51 In June 1997, the MDA. Group perrormed a 5<ltisfactory rtsk assessmenl for 

the construct ion of the New Intern.!lt lonal Passenger Terminal (CX- 35), 

52 On 2S July 1997, EBRD ~ dvised Mr sax that the EBRO's Operat ion Committee 

had given its approva l, and th o!lt t ho EBRD bel ieVed th.!l ! financial closing 

could take place by yell r-end (C)(-28j, 

S3 On the same day, 25 July 1997, the PreSident o( EBR.O advised Governor Vo!I

kovlev that the EBRO's Operatlcn Committee had given Its approvlIl (CX-29). 

54 On 26 August 1997, EBRD, in a lelter addressed to Clo!I imant , informed him 

that the Bank's 6CN1rd of Directors had approved the Proj ect on 27 August 

1997, indicating fUrlher thlll «the t)8ftles to the. Project must now finalIze the 

negorio!ltions, placement of debt imQ the Project (}()CUmentation, folfowing 

which i t will be possib le to sig" tho loa,,· , A t ime-limit lIS such was not give,,; 

the letter slIid that t he Bank hopes "t'o complete this work by year end«. 

Oalmant was fu rther o!Idvised that an aspects or the Project "must remain 

subst,mlutl/y III IllIe with wh.!lt flas been presented to the BBlIk's 6o.Jrd o/Oi

rectors~ (CX-27). 

55 On 15 Janu~ ry 1996 , DMG delivered its IAT Pu lkovo Fln ~ ncia l Model to the 

participants and lenders of [AT Pulkovo (CX-42, C)(-40). 

21 I 
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56 On 20 Febru<l ry 1998. Sf> delivered Its tAT Pulkovo BUSiness Plan to the par

tl d pants and lenders of lAT PulkoVD (CX-4 1) . 

57 On 8 June 1998, l he EaRO established il" in ternal MemQ r~ ndu m which Indi· 

cates that the Bollrd bllsicallv IIpproVed the BOT-Project with project rosts of 

US,. 187 million and ~n EeRO La;!n of U$$ 120 mill ion, indicating further thai 

negoti~ t ions of the technica l agreements with the Western parties lI,e sub

s tantially com plele , but th ll t prog ress towMd s II clos ing of the operilt lon is 

hllm pered by II number of el ements, <J ne being the sporad ic presence of Sf> 

In RUSSia, another being the slow reView process o( the documentation by the 

Oly of 5t. Petersburg lind t he Airport, lind the third being the fad that the 

Minist ry of Finance had indi( lIled Ihat the Proj ect Complltly wou ld ~ve 10 

II pply for the Specified Events Guarantee through the ( hannels that are ~ sed 

for full sovereign guarantees, a procQSs which might take 6 months+ (ex-

36 )_ 

58 On 6 July 1998, SP subm itted it dnltt Independent Accountants' Report (CX

"1"1) to Mr SIiX. 

59 On 15 July 1998, Strllte<;j lc I'a rtne~ IIdv ised the Governor Vladimir A. Yakov

lev that EBRO had approved the finanCing IIl ready on 25 August 1997, that 

since then vanous parties hiHl been working towards financial dOSing, that 

~il s i (lI lIy a new version of the ehll,! er had be<;n d' lIO:ed, subject 10 the fi nal 

agreement of the Cit y of St. Petersbur9 , lind that various plI rt icipants, Ind ud 

In9 the EBRO .:md OMG, h<'ld become concemed th at the City of St. Peters

burg had not t<lken all steps requited to clo,>" the financing on an e):.pe<llIed 

bllSls, and t hat In foKt the Cit y of St. Petersburg was delaying the closing as /I 

result of certain llnspecif ied cOflslderlilions (CX-43). 

60 On 16 July 1998, on pr<lpoSilI of Mr Sax, a semin ~ r preceding Ih2 sharehold· 

ers meeting took place lit which the fBRO proposal was discussed. RX-54.· ' 

TI' e Minu tes of that Semln~ r were m~ntl o n cd by Mr Ka,~~ In I'l s examinat ions on 20 

October 201 1, he brought the minutes in Ru ss iM langu"'}e wltll him; they were /ldm itted 

Into the file as RX-55. Ovemight. a tr~nsl~tIOfl was "",de by Mr Kropotov together with 
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61 On 17 JulV 199B, SP commented on II Report regarding the separati()n of 

Pulkoyo· ) as an independent enl~rprlsc (ex-38). In Its Memorandum, SP 

sU!ilgeste<l ll revi5ion of the Report In several rnspeas. 

62 I n August 1998, ~ccord i ng to Clalmllnl , t he finan( lng proposlI l required to 

permi t the construd ion of the New Intern" l ional Passenger Termin~1 failed to 

~ ' 8S a result of the deli'V of the City of St. Petersburg 9nd State Enter

prise Pullt;ovo In approving and executing the required documen tfltion before 

the August 1998 FinancioJl Cnsis" (CM -2, par" . 6 3). In this context, Clai 

mant repeated e1I rlier allegations that the City of 51. Petersburg and Stille 

Enterpnse Pulkovo were unable to pay f or the constructicn of the access 

ro;>dw"ys, the utilities ijnd t he apron. " 

63 According to Claimant, on 17 February 1999, the Boa rd of Directors of IAT 

Putkovo approved til e (;relltion or a Workin ,! CommiSSion to 9ddress the m~t

lers required to recommente the st.'!lUed development of the New Interna

ltoMI Passenger Terminal (CX-46 ). 

64 In July 1999, tile Wo rl<.lng Commission "greed to f1n" llze nf!1jotilltions for t he 

develonment of t he New Internatlonil l P~ss enger Termina l (CX-47). 

liS In the further course of 1999, SP, PSP and inter """. SkBn. ka BOT AB en

tered Into a Development A9reement fur the purpose of restructu ring certain 

fiMnt;al arid techn;",,1 aspeets (CX·48). 

66 On 13 October 1999, Clalm"nt Informed the l ATA of t he Intenlton to reanl

m~te the Pulkovo-3 Proj ect. rai sing que5t ions a~ to the level of chMges for 

Internetional passengers. His query was answered by B fax of lATA dated 14 

October 1999 (CX-4S) . 

67 On 16 f ebruary 2000, the rec.cnt ly formed Con'5ort lum with Skanskil BOT et 

ill wren.> ;5 leite r 10 Mr S"x withdr"wlng from the Consortium ilnd Develop-

the in te'1lreter, and th~ Minutes were exte n 5 iv~ ly discussed ~y Mr Sax In the H~arlngs 

ov ~r lunch · tlme 011 frid~y 21 October 2011: TrMsoript 21octl1 pages 837 SS . 

Mr 5a~. Transcr1pt 210ctll paqe 84S (dlSjJuted by Respondents). 
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ment Agreement, since It had not ~n poss ible "to produce <iI /;ankllble De

velop ment Pian for the Projecr" (CX-51, withou t s i gn~turns). 

58 On 29 February 21)(10, ClalmMt advised State Enterprise Pu lkovo t hat the 

proposed gallery extension to Pulkovo-Z (Le, the then existing Internat ion~1 

passenger Terminlll) might be adverse to t he interests of tAT Pulkovo and its 

shareholders, but that he m l9ht be inclined to favourably consider (!nteriog 

Into II sub-lease for the requested land at an IIccepL1lble rental rate, lind if 

the construction 0 1 the proposed glll1ery was structured liS t he Init ial phllse of 

PUlkovo-3 (CX-49). 

59 On 15 November 2000, SP IIddressed a letter to Mr Anlltoly A. AlekSllshin, 

Vice Governor of the City of St. Pe tersburg, describing the services wh ich 

Strategic Partners h~d performed In respect of the Pulkovo-3 Projoct, stat ing 

therein lhat "unfortuniltely, final negotiiltion5 to permit approval of financing 

for Pullmvo-3 by [AT Pulkovo were Interrupted by the August 1998 RUSSkJ 

Federation RfJifndlJl CrlsJs-. The letter further eKpressed thl! Arm Ix!:lIef In the 

VIabIlity of PUlkovo-J and, In order to r"",ctivate the ProJett, Strllteglc Part

ners submitted II draft ProtocOl of Agreem ent regllrd ing t he development, fi 

narKing and operating of Pulkovo-3 lind the acqUisition, fi nandn9 and operil 

tlon of Pulkovo-2, with t he hope thilt t he City of St. Petersburg lind the Rus

sian Federat ion would confIrm their Interest in conclud ing the negoti~ t ions 

regard ing Pu lkovo -2. and Pu lkovo-3 (CX-54, w ith Proto<.o l of Agreement CX-

55 and Protoco l Agreement among Shareholders, eX-56). 

70 On 6 De<:ember 2.000, the let ter \'IllS acknowledged b~ Mr 11.,11.. Merclanov, 

Vice Chairmlln of the Commit tee for Economic ilnd [ndust rlal Policy of t he 

City of St. Petersburg. apolog il ing for t he problems in reaUt lng the previously 

IIchieved agreements and understandings which were caused by the finanCial 

Crl,.is of 1998, and requesting Clll imant to provide a workIng proposal for 

realizing t he Project considering the new finanCial, economic lind political ~t

ulJ l ion in the RUS5i~n Federetlon (CX-53)." 

W Karpov char~cterixed tne an5Wcr liS a (mere ly) "polite letter"; Transcript 210Ctll P"g~ 

811. 



71 The letler was f[}liowed up by II 1'I.Irther letter <>ddressed to Mr Sax dated 28 

Decembilr 2000, acknowledging retelpt of the letter or IS Noyember 2000 

and the dralt Memornndum ,lnd Agreement, and the readiness was eJC

pressed to recommend to the other Shareholders to slQn the Memorandum, 

<lnd propOSing to hold ~ mooting "m the secvnd hi/If of the year of 2001" 

(eX·52). 

72 On 21 June 200 1, Mr N. K"rpoY on behalf of Pulko\l(l Aviation Enterpri,e 11.1-

dr1!'SSOO II letter to Mr SaM ene/osln \l a copy of the leller rrom Mr Trubln 

(Chief of thl! Department 01 the in"estmem Projects of KUGI ) which indireled 

t hat IAT PI.I lkoVD "lost the right for thiS ~nd (sic!) long ago·. Mr Karp()Y re

ques ted an answer to the question whet her Mr SIDe agreed to discontinue the 

~ctill i ty of th~ Stock Comp~ ny IAT 'Pulkollo" 'on the VOlun tary basis as it is 

determ/lled in Artide 17.1a of the Ch~rte-:r of the Closed Stock Company "JAT 

Po/kovo' dated 29.05.1995" (eX-58), 

73 On 26 June 2001, O aimant Mr Sax replied: 'Contrary to your.,ssertion, JAT 

Pulkovo has not 105t the-: nght tor thiS le .. 5e long .. go. In fset, w ... will ~ wlre

tr .. nsfcmng the required I ..... se payment later this week. ACCordingly, we do 

not agree to discontinue the activIty o( IAT Pulkovo on iii voluntary basi5. In 

addition, we will Mrcnuously contest any affort /0 either discontinue the ac

tivities of fA T Pulkovo 0'- t(!rmln8te the Lease Agreement for the l<Jnd under 

Pulkovo -3 . " (CX-57). 

74 I n a 'To WIwm It Mi1Y Concern" dated 27 June 2002, SP stale th<lt it had 

recently come to its attention that the State Unitary Enterprise Pulkoyo and 

perhaps the City of St. Petersbul'9 had undertaken the ~xp n nsion of the ex

isting Intern~tio nal terminal (Pu lkollo-2) in contravention of the current Lease 

Agreement for Pulkollo- J lind wi thout re<J"rrl to our many years of effort and 

multi-million Dollar investment, sugt;Jesting tha t " meetIng Should tilke pillce 

t o discus!> pOSSible remedies. It Is unclear to w hom this document was In f"et 

sent (CX-64), 

75 On 21 /lugust 2002, Mr Michael Kerpoll <l ddresscd a fex to SP with a letter 

from Mr Roma nenko of KUGI, a ll eg in~ overdue payments and fines in "n 



Zlmouot of 483'592.9 2 Rubles. The leUi>r was answered by SP on 2 Septem

ber 2002 (0-6S). 

76 Further correspondence w~s exchanged an 18 October 2002, 4 November 

2002, 19 November 2002 and 21 November 2002 (eX-51, eX-62, eX-53, 

ex-60). 

77 On 17 December l002, Mr Sill( became the successor-In-Interest too St rategic 

Partners lind PSP's 29.7% stock- Interest in IAT Pulkovo, tho Pre

Development I\dvllnce and, <lS a devclGper of the New International Passen

ger Terminal, the Dev('lopment Fee, by i>xerut lon of a Pu.mase Agreement 

and delivery ot ill Bill (If Sale (eX-56 and e)(- 59). 

76 On 4 February 2003, the Arbitril zh Court of the City of St. Pe tersburg de

clined the Pl"(lperiV M~nllgement Committee's clllim for the dissoluUon of the 

Ground LellSe. ex-n. 

79 On 8 March 2003, II proposlI l fo r the development of Pulkovo-3 was put to

gether (CX-74). It Is not app"rent from this document too whom th is presen

taUon was made. Ollim atlt explained, however, th at thi> pmsenta tlGn w~s 

made to the President ial Administ ration of the Cltv of St. Petel"Sburg. 

80 On 16 Apri l 2003, St ilt£' Enterprise Pulkovo, by letter of Mr M Karpov, con

firmed that the Aro i tr~z h court of St. ~etersburg decli ned the Property M~n

<lgement Committee's ~I ~ im for d issolu tion 'Of the Ground Le~se Agreement, 

"and implio tly requested that SP agree to d volunt/lry dissolution of lAT Pul

,",avow." Mr Sal< WItS also informed by Mr Karpov that It was necessary to 

come to a final decision regarding the further opera t ion of IAT Pulkovo, Indi

c~t ing furthe r t hat three sh ~ reho l d ers ( "FSUA£ Pulkovo, KUGJ and Grassl") 

a~reed too di5(:Ontlnue the ~ctivity of the Stock Comp~ny IAT ' Pulkovo' on II 

voluntary basis (eX-69). 

CWS·6 ~ra 101 8t page le, with ref<!rellCe to Mr M K~rpo~ ' S lette, of 16 NJrll 2003, ex

". 
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81 In May 2003, 51' addressed ~ le iter to Mi ch~e l K~rpo\l, ~d"lsing inter ella th llt 

the shareholde~ of lAT Pulkovo must vote for vo luntary te rml Mtlon a nd that 

Stzlte Enterprise Pu lkollO, 8S 11 result of the expanSion of Pu lkoIlO-2, was in 

bre llch of the Founders ' Agreeme nt, the Charter lind the Ground Lease (ex-

71). 

82 On 21 November 2003, the St"!e Enterprise Pulkollo s d ll1sed Cla imant of 

KUGJ's request (addressed to Mr s"x and Mr Demch'mko) thllt payment must 

be made in mspoc1: of the Ground l ease, failing which KUGI would Initiate 

court proceedings l or collect ing the payment alld would Inltl"te "tile diss-vlu

Von procedure of the Lend (slcl) lease Agreem~nt t o the court". (CX-70). 

83 On a lune 2004, tho Federa l Arbi tr~ zh Court dism issed t he &ppea l of the 

Properly Management Committee (Respondent 2), and refused to t erminate 

the Ground Lease (CX- 76). 

84 On 30 Septem ber 2005, PulkovO Ai rport and PulkollQ Airlines were divided 

into two 5ep."lf"llle ent ities (eX-S3). 

85 On 9 Oaober 2006, the Fedcf"lIl Stale Uniti>'Y Enterprise State Transport 

Cvmp.-ny RU'iS11i was registered In 5t. Pe tersburg, i>S the successor of Pulko-

110 Airl ines, and on 29 October 2006, the latter and STC R.usslll sterted to fly 

under a common flag ~ nd under the name of the merged entl tiy, I.e The 

Sta te Transportation Air line "Rossiya" (Respondent 4) . CM- 2 para. lOS. 

86 On 1 March 2007, Pulkollo Airport .... ,,5 ronvcrted in to a Joint-stock company 

n ~med OJSC Airport Pulkovo, and the Russian Federation be<:ame the owner 

of Pulkovo Airport. 

87 On 14 September 2007, Grimshaw &. Partners, Ltd. won the New Interna

t ional Passenger Terminal des ign compet ition (eX-9al. 

88 On :ZS September 2007, President V.V. Putin, by Presidential Dec;rl!€, lIutho

rlzed the transfer ot Pulkollo Airport to t he City of St. Petel"Sburg as the sole 

shareholder of Airport Pulkovo , OlSe, effective 29 December 2007 (eX-a3). 
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89 Two days lat@r, on 27 September 2007. a Presidenl lal decree authorized the 

transfer of Pu lkovo Airport to t"e C,ty ot St. Petersburg, which beCllmc the 

so le , hareholder of Al rpmt Pul kovo, effectiv e 29 DecemOer 2007. 

90 On 2. October 2007, Respondenls, through Governor Matvienko and Dr 2il

berquit. advised Claimant Mr Sax thaI the City of St. Petersburg intt'nded to 

develop t he New Internationllol Passenger Terminal wi t hout CllIiman\ 's Pllrtld

pal ion (0)1 -2, pllra . 113) . 

91 On 3 October 2007, Respondent 1 " by Govemmt'n(al Decree No. 1265 • 

authori2ed a stral eg lc Invest m ent project for doveloplng the Pulkovo Airport 

lind an <>et ion pilln for t he construct ion 01 an II1tem811ve intemlltionll i pas

senger t ermi nal. CX- 15l. 

92 On 16 October 2007, the shares 01 Airport Polkoyo OJSC were t rllnsferred t o 

I he City of St. Petersburg, by Governmenta l Denee No . 143Z-JR. 

93 On 14 January 2008, Paul A. CUmm of Kaye Scholer LLP addressed a letter 

to Open St ock Com pany Ai rport ' ~~ I k o vo" , attn Directo r General Muro~, ad

~I;l ng that Claimant Mr s", x is the o ..... ner of a 29.7% Interest in l ntematlonal 

Airport Terminal 'Pul kovo" (a RUSSian Joint stock company) and moreover 

that Mr Sax 

' is al:;.o the ~o l der of a 19'J8 US. 20 milli on reQ;l~eb l e ,,,,,urrea in con r1 eCI IOn 

wit h the developmc"t of ~ '\f!W Inte n",ti o n ~ 1 al'1lort termin. 1 in St. Pete,.,.-

00",,'$ Pul\(ovo h' tcmatlonal Airport, known as P\Jlkovo'3, pre~ntly valued in 

e x"""", of USS SO onill,on, and delTli'lndmg on behalf of Mr Sax the re'n$tate

men! 01 his 29.7% intereM. or U\e anlicip~!cd vah oe, upon rompletlon 01 P\JI

kovo- J , of II 29.7% intere~t In trlDt entity , and t he relmburseme,;t OrlM US$ 

10 mill lQ" resp. US$ 50 mil li on pr..-developme" t c ~ pe nses incurred by Mr 

Sax." CX-a4. 

The letter d osed With a paragraph inViting open bona lide negotl .. tiOns, <lnd 

mentioning t he intent ion to bring arbitral ion proceedings under t he terms of 

t he Founders ' Agreement and t"c Charter, txJth dllted 19 MilY 1996 (CX- S4) . 



94 On 24 JanUary 200S .. a~ lmant filed ttle Request for ArbltratloQ. initiat ing the 

present arbllrlll proceedings_ 

95 On 21 April 2008, <lb<1Ut three mOnths <lfter the present proceedings were 

initiated, RE!Sponderlts published a Tender Notlee for a USD }.5 bill ion tender 

for a 30·year concession t o rebu ild, expand and open/lte Pulkovo Airport, 

which Included the cons truct ion of the AlternatiVe I nternational Passenger 

Termin ~l. CM-4 9, P"''' ' 76, C)( -al, 95, 100, 101. 

96 Around the.> same time, IAT P\Jlkovo, wh ich was meant to be the investmlln\ 

vehicle under the inves.tment Contract , was liquidated. In Claimant's view 

"Responcknls malidoosly Ilqtllda tcd the CMl"'rate vchlde for Claimanl'~ in 

vestment in order 10: ( ~) esserl ~ defense, (b) dCDrl ~e Oaim. nl of ~ c:orpo

rMe ~eh;cle , in a~ atten'pt to pre,~ ent reinstatement, and (e) deny cl aimont 

Justice both within the Russian judidal system and within this Arbitral Pro 

ceedlng_~{CM-49, para. 102). 

97 Accord ing to Oaimant, the liquidation w"" done In an e)(traordlOllry summi.lry 

procedure, without .. judicial author!2<1tion as per Article 151 of the Russian 

Civ il Code, 3dopt ing a procedure e ~ c lu s ively applicable to abandoned compa

nies (CM -) p"r3s 79-109; CM-49, p~r3~ . 87-97), Without proper notice to the 

public, and therefo~e without providing an opportunity to the publ iC to assert 

ct<llms (With reference to the 2008 Gazet te of State Reglst~ation, eX-lliO). 

Moreover, Claimant also refers to Section 17_1 <lnd 18 .1 or the 1995 ChZlrter 

which, for a termination or liquidation, requires a unanimous vote <It a 

StOCkholders' Meeting, lind a rul ing to terminate the Comp;'lny by a compe

t en l court. CM-49, par~ . 109 . 

96 The liqui dat ion, in a~ ,mant's view, therefore con st ltUt/1'S a ~ i() lati(Jn of cus

tomary international I<lw liS well as a ~iolation of Russian and SI. Petersburg 

lnvestor Protection laws (CM-49, paras_ 111 - 130), entitling Claim"nt to 

damages (CM-49, parns. 131-159).'" 

In th is re spect, C I ~ im ~ nt fil ed an e~~rt opinion hy ProleS5or l'a l - H e '~ Chen, CWS-1, 

"' ~Md in g tha a ll~cd ~io l atlon 01 cu5tornary intemaUa".1 law on cXIl"!"OP,la tion wh im, t;hc 

reby, also violated pri(loples at good faith 8<1d n()n -abu ... of rights. Morec.~er, Professor Dr 
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99 On 29 September 2008, Claimant filed a Request for Injunct ive Relief with 

th ~ St. Petersburg Arbltrazh Court, seeking injunct ive relief to "l'Ijo\" Res

pondents from cont inuing with the Tender for the reconstruction of Pu lkovo 

Airport, or zmy actions des;9ned lCl advance the Tender, until CI"im~nt's con

t ractual right to partiCipate in the development of the New I ntern<l tlonal Pas

senger Terminal 1, adjudicaled through tho arbit ral proceedings (eX-'ll ). 

tOO On 3 October 2008, the St. Petors burg Arbi t ralh Court de nied Claimant's 

request fo r inJuncti v~ relief for procedural reasons, explaining t h~t ~n appl i

ca tion for inJurn:l1ve relief mu st boa' nled together with the claim, or during thc 

proceedings. However, as lit that moment , liS t he Court st.ted, no arbltrlll 

proceedings were In place, CI,,'ment's epplic<lt ion wes dismissed. 

101 On 31 October 2008, Ci<l imllnt appealed the decis ion (CX-78), 

102 On 10 December 2008, thc Appellate Court issued an Interim order (Cx-sa). 

103 On 10 February 2009, the Appe ll ~te Court denied Claimant's request l or In

Jundi~e relief (eX-93) . 

(Rest 01 t he page Intent lon<llly left blank) 

Chen, In II remar1:ably eloquent and InleiUllent " ddress, testltied on these issues at the 

occasion of the Sloc~holm Hellnngs, on Thursday ""ening of 20 October 2011, after h.~ · 

ing been present during ft ll of the prior proceed ings ~t the Hc"rlng or 18, 19 ~nd 20 OCto· 

ber 2011 He ~ lil1~ Tr"nscrlpt 20 October 2011, pp. 685-756. HiS impressi"," presentat ion 

was bacl<ed up by nUmCf"O<JS internabonal mateti.1ls and arbitr~1 .wards. 
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C The Arbitration Clause and Choice of law Agreements 

10 4 Section 12.1 of th e Founders ' AQl'l!emenl refers to tile di5Jjutes resolution 

ml'(hMlsm of the Ch ... rter. It re" ds <!IS follows: 

ARTIO E XII . DISME BESOI.IJIlQli 

W IIQn 12.1. . DI spute RcsolutlO<1 Ce""r,,11y alI dhlpute5 ~nd CO' lmcts th~t 

may "ri5~ out or or ' " <OIlllKtion with this Agreement 'Illd the Olart"r stwlll 

be amicab ly settled I>y the Founders. 1n t he event thnt any dll5.Pl1I.C, contro

versy or d~ i nl nri s<ng oot of or re lating to thi s Agre..ment or t~ Ch ~ rt er. or 

tM bre..rn, termination or I nv~lld'(y ttle reof ~annot be settJed amicably, they 

shall be settled by arbitr ... tion In accord",no! with the provi$lons set forth in 

the Charter. 

105 The Ch ... rter, In Chilpter 10, sets fort h t he m et hod and proced..,res lo r such 

arbitratlDll liS foll owS: 

Chnpter 20: OtsPUT'E RESOLUTION 

20.1 Generally. all d;..putes ind conflicts that may arise out of or In CO"'leC· 

tion with thi s Charter .1 00 the Fo"od~rs ' Ag""ement s hoall be amicably settled 

by the Port ies. 

20.2 In the event that any dls""te, rontroversy or dilim arising out of or re_ 

letlng to this Olarte.- or the Fouooers· A!I=ment, Or ttle breach, terminal ion 

or Invalidity tr.erccf ~~nnot ~~ ntt~ .micahly, they SMII ~ sett led by .rbi· 

tr&!.ion. The Aw.rd of the Arbitrators sloa ll b~ I\ lla l and bindi .... upon the PM · 

ties. 

20.3 The "rbltr~ tlon s1",11 be In IIcrordance with the UII/ClTR.AL ArbitrMlon 

R " I ~. as in effect on t he d~t~ of the arb itriltlon, except that In the cvent 01 

any ronft ict bctwe!:fI those Ru les an<:l artlitr~tlon provisions of thi s Charter, 
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the provlslOJl$ or this Ch;,rto:r SMII govern. Tho: Ru»lan rnate""l l;,w or SNlIl 

~ovc rn In tl~ trial and "wll re ms~lr.g procc,," . 

10.4 The Stocl<l~m Ch ~ mt;.cr (If Co mmerDll sha ll I>e \toe appointi n<J a\ltt){)r i

tv, cxC<'J)t for t~e specific provlslons ;Il points 19 6(1) and (ii) . 

20.S The ... "mber 01 ArbitnotOr$ s~a'i be thre". 

20.6 Each party shall ~PDolr!!; One Arbitrator. If wllllin thirty dayS alt.er re

cei pt of tt>e Claim~nt's ooU~ catlo ll of ttle ~ppalntment of ~n arb itrator thc 

Re~pandent has not, by teleglllm, ~Ie ., tl!ll!ra~ ar ottier means af comm"nl

cation In writ,ng, ooti/ied the Claimant or the name of the Arbitllltor he ap

pOints, the second Arbitrator shall be appointed In aCCOJda""" with the fal

lowi "g prcced"res: 

(i) If the Respondent Is a na tura l or 1 c:<J~1 pl!!'Son or ttle Russian Federa

Ilon, !he second Arbitrator sh~LI be appolnt~ by the Chamber of 

Commerce and Industry of the Ru ... iiln f eokratlon: 

(iil II th e Responde,>! Is ill@.Q~ 1 or " oturill person of M y otl;er cou ntry , tho: 

second Arbitrator shnll 00 app<> inted by tile Ame ri ca n Arbitr~tlon Asso

cl~llon; and 

(iii) If within thirty days .. ttor re<:o:ipt of the request from the ClallTlllnt. the 

Chall'\ber of (omm~r(e &nd Industry of the R"SSI<ln Fed~ rall()t1 or the 

Am erica n Arhitr~tion ASSOC iat ion, as the case may t><., h ~s not, by 

te leg ram, tele~, te l era~ Of ot~ r m~a"6 or comm unication in wrltlll9, 

notified the Oaimant of ttle naml! "r Itl<l SOCO!\d Ai1litrntor, the ~CO"<l 

Arbitrator .-.ha ll b~ "pPQlnted by the Stockholm Chamber of Commerce. 

20.7 The two .... rtlitrato .. thuS appointe<! "'~I I ehoose the third ArtlItr&tor 

wl, o will oct"S ttlc Presld l .... Arbitrator 01 th e T~ t>un .. 1. 11 ..... ithlo thirty 

days after the appointment 01 t he secorld Arb itr~ tor, the two Artl itra

tors h.we nor ao;I reed upon ttle moice of the Pres;ding Arbit"tor. !toen 

at the request of either Party the Prcsk/ing Artlitrntor ~hell be ap· 

pointed by the Stockholm (hilmb~r of Commert£ in ltCCordance .. ith 

the fo l low i"~ procedure: 

{il The Stod<holm Chamtlcr of Co mmerce Soha ll SoJ~mit to both Pert lu an 

Identical li~ consistlng of tho: names of "II of 1M p...,."ru; li~ted 01'1 the 



tt,,,,, eKisting Jo,nt panel of p", s idin~ ao1)itrators establishe<l bV the 

Chamber of Com,nef"G8 .:md lndustry of tt'e Russi')" fed"r .. tion and Ih" 

AmeriCll" Arbotrat lO/1 Associlltion, 

(10) Within foftcen dIIys 8fter receipt of the liSI, &len Party may return the 

liSI 10 11>1' Sloc~olm Ch~m lJ er of Commerce ~fter NWi"9 deleled the 

name. 10 wh lc:h Me o t)jects and Mvin ~ nurnl>ere<l Rny rem~ i n i n g names 

on the list ill the oO'(jer of hiS prele""n,,' ; 

(I ii) Arter \t1e expiration or me above period of time. me Stod<holm O,am' 

ber of Comme~ shall appoint the Presiding Arbitrator from amonll ihe 

names not deleted on Ihe lisls returned to II arod In accordance with 

lhe o rd.ff of prdereoce ir.cJjcate d by the Parties; eoo 

(Iv ) Sh<>ll id no jol " t "., nel t hen be ava i l ~b l e, or II 101" My ot~ r re~son the 

appOintment CftMot he mad~ ~ eOJ rdi n9 to tI"s procedure, t r,.;, Stock

holm Chamber 01 Commeo::c shllll 8ppolot as Presiding ArtJitralM a 

person not on the JOint panel wl\o shall be 01 .. n"t;onality other Ihlln 

IhM of Ru55ia or the USA or France. 

20,8 The .. rbitr&l.on, Including the making of the Award. shllil ta ~e f>\i!C( In 

Stoektw ln>, Swooen, 

20.9 The Founders !>{tree Ihat English shall be the I~"guage u<ed for the ftr

bitra tion proceedi ngS. 

20. 10 The Company 5h<lll bear ell expense of an <lrblt.lllion brought in aao" 

dl>nce with this (h~pter 19, unleti lhere shall lie • determination by the p~n

el th;) t, in con n~ction with the mailer that is subject 10 arbitrat ion. a Pilrtv 

h.,s acted in hoo f~ i th or committed g ros. neQ ligcnc:e or wi llful miscondutt , 

n", arbitration panel sl1a ll IM l<e such " d etcrm i n~tl on upon t l>a requ est of 

the Company or any parW to me arbitration. 

10& The Illst provision in the IIbove dispute .... solution section, Chapter 20.10, 

deBls w ith the allocation of costs for dispules ariSing under Ch(lpter 19. 

Chap ter 19 provides for an Indemnification ~s fo llows: 

CI1B pler 19 : IN DEMNIFICATION 
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19.1 The Company shall Ind~mnify any Oirector and officer (including the 

Ch"irrMr>. Vice-Cha ir man ~nd Co-Presidents) ;)Q~ln5t ell suits, cI<l,ms arod IOC

~''''s. IlrOUQM B~~ inst such StockhOl ~er, Director or officer, th~t m"y ar ise 

Ollt of or In connection with the acti vities of tl~ allOve COl'np"ny. e~r.ept lo r 

imow,n<]ly cQmmit1ed violations of I"w by such Stockholder, Oi"'ctor or offlc-

19.2 l'l1e State Enle",ri,;;: 5~lllndemn ify the Com~ny l'gainst a"Y liab ility 

Or damages wh ich m~y ari se from e~rli cr environmental condi t ier,s, ne 
Companv shall comply with jl<Jblls llCd, ",mily ~ccesslble environmental regu' 

lat ions ~nd sMII adopt oPCrfll lng methods wh ich comply with environmental 

lind safety standards, 

107 Reg~rd ing the apl' ll cab le lilW, Chapter 21.1 of t he Cha rter provides ~s fol, 

lows : 

"This Chllrter Shall be II"vcrned by approp" 'UO RuSSIan law, treatics 1100 in' 

teJ1\!!ltionll1 law,' 

laB The Founders' Agreement does not conta in a choice of I/lW clause. 

109 Claimant a~ues th<lt, due to the connexity, the choice of I .. w provision of 

Ch<lpter 21.1. or the Ch .. rter shOuld .. Iso be deemed appliCdble for the 

Founders' Ag~emt!nt. 

[Rest of the page fnte nt lon~lI y left blank) 
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D The Parties Requests, Prayers for Relief 

I Claimant' s Requl!&t$ 

110 CI<limant, In his Reques t for ArbltlOlllo n da led 24 Janua,y 2008 (CM-l ), 

stated his d aim as fO llows: 

·(Illiman! has been d .. maged In an amoun! to De provro a t the Heanll\l of 

IniJI matter but ~Ieved to l>e In excess of USD SO million In addillon, in the 

eve nl IMI Clalmanl 'S 29, 7% Interest in IAT ' Pulkovo' is not relnst~ted in the 

entity ... hi<;t1 ... 111 deve lop ·P'u ll<ovo··3, a~ i m!nl Is .. ntitl ed to recove r, and 

seeks an award of. the antidpated v .. lue, uptln c.omplction of "PUII<Ovo' -3, of 

a 29.7% interest In that .. mily . flnlllly, Claimant I'C5pectfully !'@Quest,; that 

the Arbit ra tors ~ ... a'" to him his atturne ys' lees , costs ~nd ""penSf's ... 

111 CI ~im9nt, In t1i5 St a tement of Dispute and O aims filed o n 2Z June 2009, eM· 

2. para. 16Z, enlarged his claim to rf'ach a monetary va lue o f US$ 

212 '500'000, plus a claim fa, reins tatement <lS t he projed del/eloper for the 

Alternative/New Inle rn atlon~1 P~S5(l"ger Termir.a l at Pu kovo Airport, 

tl2 In CM·49, filed by Cla imant on IS OCtober 2010, the praye f"5 for relief were 

further resUlted a nd ex pailde d liS follows: 

"Cla ima nt, a$ SU CCe550r·i I1·lnt~ rest to St,at"," ic ~",tr\ers an d psr, dema nds P"V ' 

mont, by Aespondents. jointly and lOeVi!rall y, of USS 21 2.500,000, <0$ tallO WS: 

(a) The f'R-De\!Iloomcl'lt Mv, .... " Claim: 

The US$ 19,772.277 F'r~ -De~e l oproo n t Ad~"n ce, whioh, .s of ~rl l 3D, 2009, 

tOgether with Im~ll:st at UOOA ... 2%, " 'l'lregat es US$ 36.715,527, which 

.... iII. on the ~I'lt ltlp"ted date of the IIrbitral award, tow"ms the I!I1d of 2010 

(me "Anticipated Date of the Arbitra l Award"), be no leu than USS 

37,SOO ,DOO. 

(b) Jhe 29 Z% Interest Claim' 
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The antidpated value, upon (.I)mplelion, of " ~9 7'1'0 Inlerest in ll>e Altema

tiv~ /n temDtional P.sse"9e<" Terml"" l, which Will, on the Anticipa ted Date of 

thf> !\rbltr~1 AWMli, in Oa i m~"t' s op inion, baSf!d on the 6_5 % capital ized v~ l · 

U~ of the second y~ar·. uHh flow from operat ions (befwf' d~bt s.e~) of th~ 

Alternative Intematiofllli Pastenger Tenninal (to be determined with spedftCi

ty during the ArM",1 Proceeding), be no less than USS lSO,OOO,aoo. 

(c) The Deye100CQffit fcc CI>lJm: 

The 4 .5% Q.evelopmCflt Fefl due C l a i m ~nt, whl<;h, accord in~ to R-espoMl!I1ts ' 

estimate or the 2006 developnlCnt cust for the Altematlve Internallo,,",' p.,s

sengCr Termln,l, i5 US$ 2 1 ,8)~,681, whIch wI ll, on the f\ntldPoltcd Date of 

the Arb'tral Award, in ClalmaOI':!' opinion, MSf!d on Ihe 1010 estlmMI!I:I a!l

gregMe deve lopment cost nI' the Altemll tive /ntematk>nal p.ssellger Termi",,1 

(to 00 determ ined with spedfldty during the Arb l t l '~ 1 Proceeding), be no less 

th~n USs 25,000,000. 

(d) E~penses UDdudlr>g tzga l Feel) of 11K ArM@1 PmCllOOjO<l: 

Expe"ses (Indlld ir>g le ~a l fees) of the Arblll'ill i Proc:c~d i ng shou ld I>< 

a"'~rded/a l loc1ltc d amDngst C l al m~nt ~"d Respondo nts, 29 ,7% a nd 70 ,)'1'0, 

respoctiv~11, auDroi1111 to their Inlerests in 'AT I'\.Ilkovo, as moro p~rtlcul ~~y 

di5WSsed below. 

( .. ) Non-Wol¥c r of Clilim lor RclnSllltcmeDl; Claim Ipr Speclfir pC'flormancc 

L O~lm ~ot, by mon<!tlzln~ ttle 29 _7% Inte rCSI C I ~ i m as on .. for not le$s 

than uss 150,000,000, <1Qes not w~ive his ~Ia;m, as sct forth In tile 

Requcst for ArbItrat ion, ror ",instatement (lhe "CI"im (or Relnstlltc· 

mcnl") of hi5 19.7% Interest (on a fUlly diluted b~sis), as prOject de

veloper, in the entity .. hlCh will de~ eloll eithe r tile New Internallo ..... 1 

Passe nlJCr Termina l or that portion 01 the a lte rn ~t i ve t erml"a l (the 

"AT") pr<>pOse~ In tl'e Publk P ri~ale Partnership ("PPP") entered Into 

by some or all of R.esPO<1~nts with Nonhem C~pita l Gate w.,y CO,,· 

wnlum desi!lned to soe ..... ice Intem a tlonal nightS, "" de fined In Set1lon 

85 of Ihe foundef$ Agreement ("Internat ional flighls"). However, 

Oalma nt coMitioos his CllIim for R-~,nstBtement on tl\~ ArbltrB tlon 

Tribuna l' s im position on Respondents of co nditio ns prer.edent aM 

"I 



~u t>!; CQue r1t. IICc:£~lable 10 CI~inr~ "I, to avoid an Illusory ~W2rd of 

rein$t~tem"' l , 

ii. C I~im a "t 15 crr t lt le<1 to an ~w~rd of reinstatement rcqulnng Re spon

<kf1ts t(I restructure the ppp to 9rant CI~l r"~nt \tr e tlE!neMt of tt><: 

terms of the a~rccments b<'tween Claim"nt "nd Rt.spondents, a:; ful -, 
iI. partil ion the ,)h"f$lcal facilit res in the AT ltSe(\ to service Intema-

110...,1 Flights from the phy"';",1 fa6"lles In the AT used 10 service 

all ot her nights; 

b. ~rega te all passengers " rtiving andJor dcpartlr'!~ on lnl~ma

Iional FliglllS from 1111 other arriving arod/or departin g passengers; 

c. ~gragate ~ II 3ICCounting rnecMni sms for t he AT re lated 10 \:NI 

pa ' t of thB AT used to serviee !n te mation ~1 FligMs, Includif1\i C ~

penscs for (levelopmenl ~nd consmrct,nn and 'ew:nu<::s and e~

penses for operation of Inl<:!mational Fllghtll; 

d retain Claimant as tl>e develop .... of that 1'0",;0., of the AT uSCd to 

service I nterrlo8t1onal fllllhtl;; Dnd 

e. restructure tt>e WP lor thaI port ion of II ... AT lIsed to service Jr'!

tc "' ~t I Q,,"1 Flights to : 

1) d lmln8\iI the ,,",venue ch . rge of Rp.sporid ents , 

2) .. r~nl Oaimant II 29.7% i nter~t ,,' tI'at portlon of th ~ AT 

u5ed 10 service Intcm.otional flights, 

3) <:XIefld ttw: tea.., fur the AT to two terms of 49 y~rs each, 

and Impose controls to protect Claimant's r ights as a minOrity 

shareholder ,· 

I I J In his Memoria l e M-66, para. 120, Claimanl inueased t he villue of h is mOne

tary claim (total of principal smount claimed) to an amou nt Detween USS 

350 '485'672 lind USS 4 59'553'568 , plus interest ~ r'! d le .. al ex penses, arbitra 

tion costs; liter~ lIy (In eM-66, para . 120), Cla imant d alms: 



UNCITRAL Arbitratiun Final Arbitnll AWilrd of 30 March 2012 31' 
[~, ... ' • ,", ...., (1;' ;'" 0" .. ,. "'~''''"'' ' m ll~' 0'(. ~-" "'_"~' (..",,,, to • . ); .. ." (.:. 0= ......... ", 15) (>\,) .. ",~ "'~"'. I 

' t l1e pr~-deve l opme l1t ~ dvanr.e c l ~ im whim is ca lOJ latM to range betwc~n 

US1- 37'185'672 Md USS 10i.6·353'Ei68, plus tho .k ... elop~nt fcc of US, 

19,800,000, Dlus the valu .. of Claimant's 29.7% In!e~ in !AT Pulkovo which 

has b<een UlIQllated ,,' us~ 294'SOfJ'000, Dlu5 l!'Iter .... ' to be c..,lculllled, plus 

~ III Cg~ 1 e~penses an<1 otl'er e~penses related to tnls Arbitr. t ior1." 

114 On 22 Aprtl 2011, in CM·6B, para. 2, CI<;limant further .,mended his d aims liS 

follows: 

• Tota l d~im US, 4!i1l'700'OOO: 

• oil Prc-d""ooIopment Advan~ Oalm, with int"'~ at the contractual ralI: of 

1S.5"K> US$ 146'~00'O00 II~ of 31 Dc",mber 2011 

• b) The 29 7% !"tercs! Clai m upon completion or Ine Altcrrl~tivp. lMern at ional 

P~~lIger Termlnel: us, 294'500'000 

• c) The 4.5% DeveloDm~nt FeP. Oolm (b&.ed or> the cost of IIIP. Alternative In

tematian. 1 P.~scn~rT ..... min ~l: LlS$ lS'800 '000 

• dl ExDCn"",s (Indudi"ll 10;1 ... 1 ret'S1 of the A.fbitTal Tribunal, to I>:: 

a .... ardc:d/DlloClited amonllst Olllmant 1100 R..spondents ir> the rat'o 2'9.7% and 

70.3%, and 

• "'I RelllSt>Itcm~nt 01 Oaima nt of his 29.7% in lcrest as project de~~(>pM, in tllc 

entJtv which will delll!loD the NIPT or the Alten'8tive [ntCm.'lt<O<l81 Passcllg.,r 

Tcrmlr>al, colOltlor>c:d on the Tribunal's impositlor> on Respondents 01 rond;

tlon~ precedcnt aM S LJt>sequ~nt, acc.,ptable to ("~Imant, to ~vold lin IllUSOry 

award of ~instate ll1ent. 

11S In Claimant's Post-Hearing Brief flied on 20 January 2012, Claimant SwIM 

tha i he no longer seeks sped fic DElrformance of PSP's right to be t he devel

oper of t he alt ernative International ~~ssenger termina l (AIPT), but mll inta lns 

t he claim for hi~ enlldement to be: paid" developer fee, which claim h .... d 

been t ransf .. rrM to Claimant an t he baSIS af tha Purchase Agreement and Bill 

of S~le. 

11 6 In .:I furlh<!r para'lr~ph, Claimant stated lhat he seeks speaftc performance 

only Insofar liS to grant him an equity posit ion In the AIPT t hat Is finandally 



equivalent to PSp's 29.7% interest In IAT Pulkovo; alternatively, he seeks I he 

monetized va lue In d"mages of that Int!'rest . .. 

117 The Tribunil l notes that eM-55 does nol conta in ilny lurtller discussion on the 

development e~ lIenses and some further aspects wh iCh were extensively re

view"", during the Hearlngs. The Trlbun .... l, however, understood from th .. 

opening p .... ragraphs of the PH-Brief I hat il ll e.1Irlier factual .mod legal argu

ments are to be considered incorporated by refe rtlnco Into the PH -Brief, and 

that the silence to dlSOJss som e furth er aspe<:t s CIInnot be taken as " w~ lv er 

or an admission. 

II The Trlbunlll',1 Classification ot ClaImant's Claims 

118 The several d alms, as had been subm itted by Claimant In these prDCeedlng~, 

In P'l rticul .... r In CM-68 and eM-8S, may be d assifioo as follows: 

• The claIm under (Ill basically Slilnds for the Pre-developmcnl Costs In

curred by the Foreign P .... rt les, essentially in the 1990s ; 

• the claims under (b), (c) and (el are claims connected to the ff\.lstrated 

participation as investor and developer in the new project vehicle ror 

const ructing and developing the Alternative Internat ional Passenger 

Terminal, whilreby the reinsta tement claim Is a claim which first was 

submitted as ~ claim fo r specif ic perform~nce. and w~s then re -phrased 

a ~ ~ claim altemiltively fo r specific perform~nce I)r for iI the monetized 

villue Alspectlvely a dilmago d alm; 

• claim (d) deli:ls with the allocation of arb il r .... tlon costs. 

119 For the pu rpose of the further rev iew ~nd discussion In the present Award, 

the Tribunal distinguishes fou r categories of cl~ i ms: 

•• PH-Brief e M ·S5, polr"s. 62/83. 



• Elm O almant's monet<lry d &lm as a creditor for reim bursement of 

pre-development expenditure. incurred (essent illily in the 199OS), 

plu5 tho re lated in ter(!st claim ; 

• Second Claimant's moneYry dilim tor iI 4.5% developer ,,,.; 

• l:bi.rJ.!, CI~lmlnt's investor-c laim for Ihe (new) Allemlitive I ntem ll

tional Passeng(.' r Terminll l, or til e monet~ry value ascribed thereto : 

• f.Qu.tlh. Cililmant's ci llim for recovering arbltrilltlon costs. 

120 The Tribunal observes that the flr5t three categories of claims above I re de

rived f rom, lind ere b~ sed , on the ground of Ihe Parties InVe5tmenl n!llItiorl

ships and the bundle of obliglltlons resulting therefrom, The overa lll eg~ 1 re

Ilitionships con si sts of mul tifold lISpects grounding In nClrms of ci vil law, con

t ract law, matters governing Joint ventures, corporate governance, and secu

rity laws. All o f t hem are closely Interlinked and can hardly be separoted one 

from the other withou t detriment to the essence of the relat ionships among 

t he P~ rti(!s lind t he their primary Interest, which was the cooperation for mu 

tual benefits in lhelr inve5tm<:l t1.t activi ty. I n this respect the Tribunal looked 

Into the dispute from the investment law per5pectille. 

III Respondents' Rlque5ts 

121 Respondents 1 and 2, In their Statement of Defense filed on 20 September 

2009, deny lI li of the cl<Jim" in full : literally on page 5; 

'Th ~ Re$ilondents ckny, in full, ~ II c l ~ ims made by t he Clllirnant (p a r~, 16? 8-

d of th e Statcm.,nt of Oalms) end rt'qu!>Sts th~t the Tribunal sm.11 n'iJect 

those d8ims. 

The City requCSb that Ihe Tribunal shall rej!!(l those dltims, infer al~ for tile 

followin g reasons: 



(i) Claims have not l>een pro~on. since the documents prese l1 tcd In (onftrm~t i on 

af StIch di'lims ~annot scrve as M:Ci!ptablc evidence. 

(i i) Clal1ll5 a re grOl.lod leo~ a nd do nOl heve d ear wbJecl. I. e. a re obJecl\eo;.s. 

(i i i) Cl a i m~ are not baSed on prov isions or app li c.lb l ~ law and "r~ In ~"() ntrad i(t i on 

.. Itll sl.Ich provisions. 

(Iv) TM Claim"nt has lalled to pt'(l\f1! sl.IC<:eSsion of rlllh!!; to t~ sllare~ of JAT 

Pu lkoVQ M,d therefo re he IS 11 0t In the posi tion to fi le d~ims Lin der t he State· 

ment or Claims . 

(v) CI"lms shoul(l be addressed to JAT Pulkovo rotllor It"'n the City lind tile City 

Is undue respondent til such cI~lms. 

(vi) The statute of lim it~bons ~pollcal>le to tl1e d~ l ms ,,(Ider tne St"tement of 

Claims has alrcll()y e><plred. 

(vii) As of t<>day the project on development 01 tho Terllli". 1 MS alrc~dy terml· 

n~ted. 

(V'") CI~ims do not meet criteria of rc/Ison~bleness, Justlfiab~ity and GOmmen'ilJ~a

blilly. 

(ix) E)(p ~ns"" of t l'IC Oaimant have L'\Ot l>een conftrmcd, and the Cil ku l ~tla l1 s of 

Ule "'lief sought are .. rong. 

Above reasDnS !lrod many <>!:he, ~asons for rejectln9 the dalms oIl hoe Clai· 

maLl! ore set aut if1l1lore de\~III~ th iS Statement 01 o.,fcnse." 

122 [n their Rejoinder, as _ II as in subsequent submissions and the PH-Brief 

filed on 20 ) <Inuary 20 12 (1 · RM·37f1-RM-4]), Respond .. ms I lind 2 reite· 

r<lted their reque5ts . 

11] Respondents J , 4 and 5 did n [lt. present wiJ5t"ntlated submissions or deni llis 

in respect of Claimant 's substantive d llims, it being however noted that there 

are II few letters/emalls on file, essentIally in re9ard 10 the "omlnation of 

Re5p¢"dents ' A rbitrator. The Tribun~ 1 has re~san5 to be lieve that nane af the 

Respondents agrees wltn the d almi Respondents' silence - Indeed in con-
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formity with well establlsh.w pr~ctice in i nlemation,,1 arbltl1ltlO!'l - cannot be 

ta ken ~s an ~dmi~s l on of the facts .m d legal arguments presen ted by Clai 

m~ nt; all claims, therefore, must be considered dl ~pulcd In their ent irety by 

" II of the R~spondents, 

12" Respondents 3, 4 and 5 ~re, hol'rever, throughout the process kept in

formed on every step of the proceedings; several Orders of this Trioon,,1 

were delivered to them by Inlerrt."Ol ional courier service; mOnlover, the Trl

bun .. I's numerous emells were properly recclved. Prior to Ihe HiMrlngs, the 

Tribunal particularly l!'Ivlle<! Respondents 3 10 5 to take p;Jrt In the Hearings, 

be it on ly by delegating ;J · slllln! listener" fa r ab5ervil'lg the nlgularity of t he 

process. 

[Rest of the p<lge intentionslly left blal'lk] 
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E Summarlxed History of the Arbitral Proceedings 

125 0 0 14 January ZOOS. Paul A. CUrran of Kaye Scholer LLP, on beh~ lf of Clai · 

m ant Mr Clrl A. Sax, addressed a Notice of Arbitration to Respondeots. 

126 ~)jln\J~ry ZOQ8, Claimant's Request tor Arbltret lon was flied (eM-I) . 

121 go 5 Aygust 2008. the Stockholm Cham ber of COmmerce ilppointed Dr M~n; 

Ble5Slng to serve "'5 the Chairman. 

128 .on 28 AYQystZJJ.lla., the Tfibun ~ 1 issued its 1" Order regarding the constitu 

t ion of the Arbi trill Tribunal, leg,1I fl!presentation, submissions on flle and or

ganizing numerous procedural aspec;ts for the upcoming proceedings. Fur

thermore, a deposit In the ilmauM of EUR 400·000.-Wil5 requested. payable 

by e~~h Side in the sum of EUR 200'000. · ·. 

129 On 3 October.2OO.a, the Tribunal Issued its 2"" Order dealing with Clil llfwnt·s 

applkillt lon for a susPEnsion af the '!fbltral proceedings. 11'1 v iew ef I hilll appli· 

cation, the Tribunal IQwere-d the reQuested deposit to EUR 100'000.··, paya· 

ble by O~ lmant, and SUSPEnded any payment from Respondents. The Order 

was delivered to all five Respondents by spedal courier service, lind delivery 

documents are on file. 

13Cl On 15 oaoller 20p8. Di re ctor General Murov of Respondent 5 sent ~ letter to 

the Trlbul'ltll, correcting the design.'ltion of the S" Respondent. 

13 J On 13 Nov.emDer 200B. the Tribunal Issued its 3'" Order concem l~ miltters 

of suspension <Ina re iterat ing tho! request for funding by Clilim~nt. 

132 On I S December 200B the Tribunal Issued its 5'" Order, delliing with Clal· 

milnt·s r~uest of furt"'er tl me'e~tenslen fe r paying the deposit. It Indica ted 

that the Arbitrators In tend to charge for the ir services on ~ time·spent basis, 

<It ill ,"Ie of EUR 500 p er hour. 
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133 Qn 30 JMyary 20..0'1. Mr Wal la ce on !>ehllif of Cla imant informeo the Tribunal 

t hat a~lmllnt Mr Sa~ wishes to volunUlril y wit hdraw the Request for Arnit..-lI

l ion on iii w ilhout prejud ice basis. 

134 This request gave ri se to severa l Subm i ~sion s by the Re5pondents d~ted 5, 

2.0 and 26 Fe t>ruary 2009, ilnd In a Submission at 11 March 2009 (RM-7) filed 

on behalf of Respondents 1 "nd 2. the Tribun,}] was requested not to terml

" "Ie the proceedings but insleild to rule on t he claims as presented In the 

Request for Arbitrat ion, and to reject those claims, m~ king reference to Sec

tion 28 of the Swedish Arb;tration Act <lnd ArUde 34 of th2 UN CITRAL Ami

tration Rules_ 

135 I n a further Submiss ion dat2d 13 March 2009, Respondent 5 also requested 

that the Arb i tr~tlo n should proce~. At the slime ti me, Respondent 5 in

formed the TribunO!lI lhat Respondent 3 h~d subsequent ly been reorganized 

and h;)d ceased 10 exist already In 2006, with Respondents 4 and 5 being the 

legal SUCCe5~rS of Respondent 3. 

136 QnJ9 March 2009, the Tribunal Issued its 6'" Order. noting the sever,,1 sub

missions, and organizing ;) telephone conference to take place on 2 April 

2009. 

137 On Z ADrll 2009, a telephone conference took place, with tile ptlrtldpation of 

Mr Or! A. Sax, counsel to Respondents 1 and 2 and II repre5l!'nl <'lt lve or Res

pondent 5. Respondents 3 and 4 did not part icipate, nor did Professor Valery 

A. Musln dial in to the te lephone conference. It was dls.c:usscd that Mr S~x in

tended lO withdraw his cla ims. however on II without prejudice basis; such 

withdraw" l, however. WlIS rej ected by Respondents' counsel, requestlng the 

Tribuna l to render a declaratory award slaling that Claimant 's claims are 

invalid. Mr Sax rep li ed thllt he will be unable to fund the costs of the pro

ceedings. After further discussion . 1\ was decided that tile Tribunal wi ll h<lve 

to <'lsI< Respondents to rund the depoSit . and the A.bltratol"S· remuneration on 

the basiS of the hourly ra te was mentioned and agreed by those part icipating 

in the telephone conference . 



UNClTRAL Arl;Jitoallon I'ln .. 1 Arbitral Award of 30 March l012 45 l '" "'" ~ *'" "" r ~ , ... ~,,"- - ...... 't, :,~ ""' • ...,... ..,...,.. ..... ,,~'""" "oW" ..... , -), V"!. I" ) "'~ ............ ;~: :><.~ .. I'O" ....... 
· d 

138 Qn (, April 2009, Ihe Tribunal Issved ils 1" Order, providing a detailed ac

count of the telephone conference of 2. April 2009. I nt .. , alia, Cle lmall! was 

Specifically IIskoo to properly document his locus standi under the relevant 

contracts or ~5 II I09al suocessor-In-Inlerest to the 'n itial parties. The Orde r 

also scheduled the next steps In the proceedings. A deposit in the amount of 

eUR 2S0'000 was requested, and the Arbitrators' rate was confirmed one 

again. 

139 Qo 26 June 20(19, Claimlln l filed ~ second challenge against Professor Va lery 

A. Mus;n. 

1<10 0 0 20 September 2009. Respondents 1 aoo 2 filed the deta iled Statement of 

Defense (1- RM- 2. 2-RM-a) . 

14 1 0 0 28 September 2Q[I9. the TrI~n! 1 issued its 8'" Order, inter 81111 dealin<;l 

wit h the Impact of the challenge ag,lln .. -t Professor Musin, and granting II 

t ime' limit to Claimant for filing his Detailed Reply by 4 December 2009. 

142 Qn...1 December 2009, Claimll nt fil ed a letter to the Tribuna l indicat ing the 

IIPPointment of the new leg ,,1 counsel taking over his represent<ltion ! nd ask

Ing for an extension of the t ime-limit for fil ing the det.'liled reply until 4 Mall:h 

2010. On the same dllte, Claimant flied II further challenge against Professor 

Musin addressed t o the Stockholm Chamber of Commerce, 

14] On 3 December l.C!.Cl.2, the Tr1bunal issued its 9'" Order noting the appoint · 

ment of new counsel, .-..questing properly signed Powers-of-Attorney, direct

Ing that the arbitral proceed ings shOUld r>Ot be stl!lyed during the pandency of 

t he challenge agllinst Professor Musln, and dellling with t he request for ex· 

te n ~;on. Moreover, the time-table of the proceed ings so far and ~ detailed 

tll"l"\e-t1Ib le (or the further proceedings in 2010 was set out in the Order, .. s 

well as a request ror Claim"nt to pay his sh" re towards securing ;'Jrt)ltratlon 

cO!;ts by effectuat ing a paym ent of f UR 250'000 to the Chairman's special 

account. 



144 On 14 December 2QQ 9, Oean Peroll of Amsterdam 8< Peroff ~ubmlUed ~ new 

Power of At torney, e)(ecuted by Mr Cal1 A S>I ~ on 9 December l009, v" lid for 

one yellr . 

145 On 4 Janyary 2010. Clelm"nt filed a Request for I nterim Me~sures. 

146 005 )iloyary 20 10. the Trlbunallssued it~ 10'" Order. 

147 On 12 Japyary2.Qlij, the Tribu nal issued its 11'" Order. 

148 00 25 Janu~ry 2010, Cla imant filed fu rther comments (egan:llng Interim re 

lief, together with addit ional requests. 

149 On 27 lilQ\IM Y 2QIQ. t he Tribunal issued its 12" Order. 

I SO ~l6 February 20lJL the Arbitrat ion Inst itute of the Stockholm Chamber of 

Commerce drdded to sustain Claimant's challenge of ProfeS!'.Or Musto. 

151 Qn... 2 March 2010, the Tribunal Issued its 13" Ord er regarding the way for

ward . 

152 Subsequently, Respondents named Professor Ale)(el A. Kosl in, Vice-PreSident 

of the InterMtional CommerCial Arbllr"t i"n Court at t~ e Russian Chamber of 

CommercE' "m1 I ndustry as Arbitra tor. However, Claimant Mr S~Il( objected to 

such nom ination causing ProfeS50r Kostln to volunterily resign from office on 

16 April 2010. Subsequenlly, Respondents 1 and 2 nominated Profl!SSOr And

rey Bushev to serve IlS Arb it rator. Professor Bushev ~ccepted his nominat ion. 

ISJ Qp 30 April lOlO, CI.,lment filed his second Request for Interim Relier. 

154 On 17 May :z..o.1Q, the Trlbun ~1 issued Its 14" Order, taking O{lte of the ap

pointment of Professor Bushev by Respondents 1, 2 ~ nd 5, and requ iring a 

further c.anri rmatioll on behalf of R:espoodents .3 and 4. Furthermore, Res

pondents were given 1/1 time- l imit to comment on Claimant's second Request 

for I nterim Re liel unt il 31 May 2010 and, under the same date, to file the de

tail ed Rejo inder. Final ly. the Tribunal proposed either an org~n l zatlon ~ 1 meet

ing in Moscow on S Ju ne 2010 {<It the occasi()n or lin intemationel llrbltrn tion 
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conference in Moscow, which w,)s attended by t he two non Russian ArbltrZl' 

tors) , or the holding of a telepho~ ror>ference on one of several proposed 

!l ilt es in Ju ne 20 10 , 

l 55 0 0 28 Mav 20l0~ the Tribunal lS'$ued its 15'" Order. 

156 On 17 June 2010, the Tri bunal l~ued liS 16'-" Ortler regl!lrdlngfunher mOllters 

of the telephon\! conference and regllrding the orgOln lzlItion of ~ Hearing , 

upon request of C I ~ l m" nt , for deil ling with his mot ions fo r interi m relief. 

I S7 0 0 26 July 2010 CIl!llmant's counS(l1 notified the Tribunal of a further chZIl · 

lenge, add re~sed to the Arbitriltlon Institute of the Stockholm Chamber of 

Com merce, concern ing Professor A" drey Bushe". 

156 On 5 August 201_0, thl! Tribunal Issued its 17" Order, once "9,,;0 con taining 01 

detailed procedur<ll t ime-l:lIble. 

159 On 19 August 2QlJl, Respondents comm ented cn the chOlilenge, followed-up 

Dy further submiss ions 01 the Claima nt on 29/30 August 2010. 

160 0 0 16 SevtemDer ~ the StockhOlm o.amber ct Commerce iSSued Its De

cision rejecting Clalmilot's cha llenge of Professor Bushev. 

161 On 17 September 2P10 , the T ribunal issued its 18'" Order de~ l ! n ll with the 

proper constitu tion of the Tribunal, the mode or COmmunica tions and not ices 

emilnating from the Tribun ~ 1 lind lhe further time-table and practical m~ttcrs 

in view of ZI two·day Hearing to be held for de<lilng with d aimaot's requests 

for Interim measures as welt .. s for dealing With ~erZiI documentary re' 

quests. 

11>2 Qo 22 5e(1temb",r <PIP, Clai mant til ed a consolidated Request for Interim 

Relief. 

163 On 27 Seotemper 2QlO, Claim,lOt filed II molion fc r en Order for Sanctions, 

ilbsen t proper appea r.-.nces by Respondents . 



164 Qn.l!l September 2~ l he Tribunal Issued its 19'" Order dealing with m~t

tel'S or valid representat ion and setting further time-Ilmlls . 

165 .QnJ9 October 2010, the Chairmiln invited Claimant's counsel to comply with 

the Trlbun ~ l·s suggestions, contained In the 1" Order or 28 August 2008, re

g~ rdln9 the coni>&utlve numbering of Claimant'S Memorials/ Submis

sions/letters {to bl! rnar1ced il5 ' CM--J, and the conseOJt ive numbering of 

Claimant's Exhibits with 'CX- ." and WitnesS Statements/Expert Reports, t o 

be numbered "CWS-_' 

166 9n 5 Noyembe~ 2010, the Tribunlll Issued its 20(' Order, iKldrcsslng numer

ous submIssIons filed by the Parties In October 2010. It deaft wIth the proper 

staMing Of Re~ponden ts and their representation by counsel. Furthermore, 

the Tribunal rejected Claimant·s request submitted by CM-48 (pilra. 28), 

wherein Claimilnt urged the Tribunlll that it should deem «" II of Ci<Jlmant's ifl

legatiOIl~ agamsr ResJ)Ondents 3, 4 lind 5" as hi)vlng been admllted, and 

precluding them from presenting any fu rther ev idence before this Tribuna l. 

The Tribunal stated that such" deemed admi~sion (I) disregl'lrds the deeply 

rooted practice in Internllt lonal arbitrlltion, (ii) 15 contrary to the Swedish Ar

bitration Act lInd som e 60 or more arbitration acts follOWing the UNCITRAL 

Mod~1 Law, aM (iii) not reflected In any of the arbltmtion rules of the major 

ami tr"l Institutions, nor (lv) com~tible with the UNClTRAL Artlitratlon Rule~ 

governing the present proceedings, 

167 Reg;)rd ing the nomination of Professor Bustle", the Tribunlll noled th;)t he 

had been validly nominated by Respondents 1, 2, 4 and 5, condud ing th~t, 

since Respondent) no longer appears to be a Party, any doubts liS to the 

proper composition of the Tribunal appear to be removed. The Orde~ fu rther 

<I ddressed the modI"! of communlcaUons from the Tribunil l to the Pilrtles aoo 

addre~sed numerous matters in preparation for the He~r in g on interim 

measures, dorumentary m1l tters and proredure, nxed to take pl"ce In Zurich 

on 16 and 17 Deo~mber 2010. 

168 Qn 19 Noyl"!mlJcr 20 10, the Chl'l lrmafl Issued al1 e - m~il requesting CIM ifica 

tion regarding Claim ant's requests and prayer.; for relief. Moreover, in re-
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Sped of I he Hearing on interim measure~ focusing on Claim;,nt 's relnslate

ment clai m, the Chlli rman listed 23 discrete issues which, in his view, should 

be ~ddre~sed at the He"rlng~ in connection with Clalmeant's request s fo r In te 

rim rel ief. 

169 Qn 21 November ..2.lllil, I he Tribunal Issued its 21" Order referring 10 Res

p<lndents' Submission of 8 November 2010, Clll imant's Submiss ion of 15 No

vember 2010, furlher Submiss ions by Resp:::md.mts dated 15 November 201 0 

and updated S~hcdules submitt ed on 18 November 2010. The Order Inv ited 

counsel to take Pllrt In a fUrther telephone conference and add ressed sevcral 

procedural matters. A.-. lin Anne,>; to the Order, the Tribunal included the 

Chairman's e-m/lll of 19 Novem ber 2010. 

170 Qn 2.9 Noyember 29Ul. an D rga nl z~tlOM I te lephone conference took plal:e. 

171 On the same date, 29 November 201 0, t he Tribunal Issued its. 22"" Order 

Which contained a detailed sho rt list of topics for discussion, exam ination!; and 

pleadi ngs ~ t the occaSion of the Hea ring on inter im re lief scheduled to t ake 

place on 16/17 Dacember 2010. 

t 72 The list contained the following 30 Issues: 

"LOCU5 standi, Ju riSdiction, Valid Re presentation 

1 Claimants 001$ standi as " s h ~ I'e h o l der ol lAT Pu lkovo (validity of eX-55 at"l<l e x · 

S9)(considednQ R.cSlXlfldents commcn ts r/:9ardinQ the ooo-iswance of the 

shil ...... J. 

2 el~ imal)t·. locus stlmdi to make d alm. as ~ n Investor under the l ,Westl'nent Con

tract (~ s op posed to his loclis 5t~ n(! 1 As an ~5s i \.l n e e or Claims lor 'ert~ l n pay

ments ~ nd lor d iloma~ es) - thi$ Qu esti on has to do ""In t 11~ issue whetlll! r - 1.1 11 -

der th., notion of Intuitu ~nae - Str~t~gj c Partnel'!l as an inwstor could Va' 

lidly t"' n~er l he Investor's IIo:s.illon to Mr Sa,,; this lattl:r quem"n arl5eS be

cause, In the framework of interim measu .... s, Mr S~l< requests his reinstatement 

,.. an invostor, ~ nd not solely ~s a creditor for monelllCY dalms. 

3 Liability in principle of tt1e Respondents, ~ re t he ReSjlondents the co rrect ~rtic 5 

to th is arbitration (Respondents all~e tha t oalmant should hil v-e dit'@CIc<i his 

" 
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cl91m ag~ inst IAT Pu lkovo , Md that t~ e liJbility of nt~er 5h~rcho l <Je's was spedf

lcall v e xcluded ) 

4 Are ttle Respondent.\ prt>perly represented in thi~ ~,I)olratlon? 

5 Are Resp<l nd~nt5 lawyers properly m9ndated? 

6 Do thOl Protocol. the F~>.mder'i Agrcet11 eM aM th e ChlI rte. i mp<l~ bll'ld irt9 obli 9il 

l ions on th ~ Parti es? 

7 Old ClallTlilnl res(l~IV<!ly PSP perfonn corrl'ctly, undOl' a prelimInary and prima 

fitde rcllS<><lat>leness test? 

8 Whilt wa~ tile ~,gniflcarlC<l of the tlmOl-window for coming up with the "nand ll~? 

9 Whi'lt Is the s i!ln,fitlll'lce of the contInUed elforu of the parti"" beyond the tllne

window? 

to -Did the project "f~II ' , as RMPOlldcnt5 ar<;l"''', due to sI1or\.comir.g of Clnlma nt re

spectlveoly Str.Jte'lic Partners/f'SP? 

11 Did Responde nt5 b.eadl th e ir ob 11 9111iOM? 

12 We'e PSI' a nd /0' the Claimant evc, 9ranled exduslyllY~ 

13 Would exclusivity vlolllle Russi .. " imtitrust la_?l" 1995/967]" 200n Um\er Ar_ 

ti cle 7 of thu 1991-La w? Art icle 15 Qfl/'\<e 2006 L~w~ 

14 W8S thOl Prolect ' up 8<'1d a] iv,," even duri"9 IIw! yc~", of t ile lata 1990510 2007 , 

or ... as it wncluslVely,'taatly (although not tlvough (ormal notlce) abandoned? 

WIIS - ~t some stag", - the momenh'm lost 10' .ullJll'lg tile inti .. , project? 

15 Hence: Did tile corporat", ~ nd contractua l rcl ntionsnlp Corne to an eM at some 

stage, tl!lCiUy, by conclusive behavlo' Of otherwise? 
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T!m .... 8<lr? 

16 ImpMt or a n~ st~tutc 01 limitations on (i) the posi t ion as investor, " tld (II) the 

position as a cred itnr fo.- m""'clary (js ims for cxper'ld;Wr..,; and d~ma~es1 Are 

contractual or <.:Orpo",t" actlon$ time-o.arred? 

17 Why did ~llT\IInt or his pred<:<:e$$(ll'$ not rai5C the mO/;eta,..,. claim. (e 9 lor ex· 

pcnd itures ir>CU rl'O!d in 19'95 onwards) car1i~r. 10' Instance in 1998, or at Icut in 

S"!>sequent yea rs? 

The Aiternatlllll TflO"m;n~l 

18 Why w,",5 psp not Invited to tender lor the AH" ...... tjllll Terminal? 

19 Cou ld Ci",im ", nt Mve s~tisfi "d t he i><e··qll~ lilic~tion requirements for \I' e te nd(" 

for the An 

20 Compdr ing 1hl: Inllilll project w'th me "'"w project (An : Is the AT the klr>d of 

p.eject which had been enviseged in 1995/1996, or Is It an 'i1/iuti" {;o t..,tln term} 

i.e. ,;0 different thllt one must conslc!er It liS bei"ll a r>Cw proJec!' 

21 Wh"t is the status of the AT deva l opm~l1t? 

22 Cim il !.till be ~loppBd imd put on Ice~ 

23 What would tle me co ns eq ue '><;e5 and imP3<t, ,f e.g, II S("oo-still ct' 12 10 18 

months wou ld De imposed? 

24 Whllt would be (II the practicalIty and (ii) the proportiONltity of the t'CQuested 

measure, having re!J~ rd to the actual ~uation and the merits of the case? 

2S Would the .-equestcd measure - 'l!"Instilting Claimant as the investor - be rea lis

tically poss ibl e? 

26 How could Oatmanl ""tisfy the normal pre-quali\"vln<;t means-test ? 

21 Docs the pro}ect objectively ' equlre Ihlll the Investor/developer must meet ceo-. 

t ll in credenti als, ~ nd Me Claimant's i'etual credentl~ls as 8 develc~r for suCh an 

~ irpo tt project suffiCient, based 011 what is ment ioned In Mr s" ~' witness st8 te

men!? 



28 Would CllIIlmaot's P05il ion be- re-parablc by "s;mple a .. ard 01 dama~ (provide-ii 

tll~ lega l ~nd fact'u all'r~req ui 5Itc .. wid I)e "'Iisfo~d)? 

29 If tile Tribu r.a l dacl"," , to order Interim mea~IJ""S In the S<:n"" of CI~lmant' s re

quest: [j§ scc:ur1ty requi red and offer<!d, and if SO In .. hat amount .. nd In ",hat 

kind? 

30 Finillfy: Documenta ry ;,;,;ues to be (l 1!WJ 'i5ed : (aJ DOIM " enls requested by Clai

mant, (b) Do cum ents requested by Res po nden ts 1 at'ld 2, " 

173 Qn B December 20la, the Tnbunal Issued its ZJ,d Order dell iing with several 

miltte.,; ~gllrdlOg t he ,.lruclLlring 01 the Hellnng and nollng Claimant's eM-

53 and CM- 54, containing the preferred sl ructuring l or the Heilrings, 

174 Qn.. 1.4 Dilcember 201Q, CI ~ i mant fi led CM-55 regarding powers-of-a ttorney 

/!Ind legal successi clrl, supported by a l eqal Oplniol'l or Professor OkS/!In8 M, 

Oleymik , 

17 5 On 15 Pe<:ember 201 P, Claimiln! f iled CM- S6, 57 and 58. 

176 Qa...1§j17 December 2QlQ, Hea rlngl on matter. of interim relief and 

docume ntary requuts were held in the Chalrmlln'. offices in Zurich, 

,mended by Mr Carl A. Sax perwnal1y, ItCCOmpanle<! by his lawyers Andrew J_ 

Dur1<ov ic ~ nd Vladimir V. Gladyshev, and further accompimied by the expert 

Peter Forbes of Alan Stratford &. Assoclates Ltd. On behalf of Respondents 1 

Md 2, the Hearlr'lg was attend1!d by Professor Dleg Skvortsov, Leonid Kropo

tov, Viktor Tu lsanov. Pavel Bor1~nko, Josh Wong and d aes Ralnef. The 

Hearings were verbatim transcribe(! by a reporter of Merrill legal SoIUUons_ 

177 On 21 January. 2011, Claimant filed the Po5t-Hearlng Brie f in support of his 

conSOlidated reQues t fo r interim measures of protection (CM-50). 

178 On the same dale, Claimant filed ~ further Request for Production of 000J

menls and I nformat ion (CM-6l). 

179 .on 21 Jaouary 20.H, Respondent s 1 ~ n d 2 f iled their Post-Hearing Brief re

l,Iaro iog Interim Measures. 
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180 On 4 februarY 2011, Claimant ti led it further Request for the Production of 

Documents and Infurmation (CM- 62). 

18 1 On 8 february 2QI1, the Tribuna l Issued its Oed.lon gn Interim Re lie f, 8S 

per the Tribunal's 24'" Order. The Tribunal's Oe<lslon reHected the claims so 

far subm itted by the Parties, thei r detaiLed requests regarding inlenm relief, 

the leg<l l framework and the numerous Issues which the Tribunal had to con

sider in the context of a dedSion on urgent intenm re lief. Details reg ~ rdlng 

this section of the 24" Order ~re reMected in a later Chapter of this Award ; 

see the next Chapter f below. 

[Rest of the p"ge in tentionally left blank] 
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F Claimant's Requests Regarding Interim Relief for His Re

Instatement, and the Tribunal's Preliminary Determination 

t B2 AllhoU9h the present arbitrat ion had been Initial ed by III letter of d aimanl 's 

thlm counsel Paul A. Curren dated 14 January 2008, foliowed by I he Request 

for Arbitration dated 24 January 200B (CM- I), Claimllllt only submiUed a de

lalled request for interim measures In January 2010. 

18] An Immed iate in-depth exa,,,IMtion of Clalmant"5 requests, however, had to 

be deferred due to Claimant's challenges to Re5pondents' nominated Arbitra

tor, since I he Tribunal considered It inappropriate 10 render decisions on Inte· 

rim relief unless and unl il ii s proper consl itut ion has been established. 

184 Aftar the deciSion m<>de by the StOCkholm Chamber of Commerce under the 

date of 16 September 2010 rega rding dismis5<l1 of the challenge ag ainst Pro

fessor Bus hey, the Tribunal, In Its lS" Order of 11 September 2010, sug

gested th8t Claim~nt may update and conSOl idate his Req\lests for Interim 

Relief. fecilit ating .. n in-d<:pth review .. t the Hearing In Zurich, Schedules to 

t"ke piece on 16/17 December 2010. 

185 Clllimant did so by filing CM-4S ti tl ed "O~iml!nt's Conso ll d~ ted Request for 

Interim Measures of Protect ion" dated 22 Sep t~mber 2010 and in i t~ fu rther 

Submission CM - 50, filed on 15 October 2010 in respOnSe to comments sub

mitted by Respondents 1 and 2. 

186 Claimant 's requests ("I nterim Request ") as per p~~. II 0 ' eM-50 re~d as 

follows: 

"ra) lin InJuI1ction pr~ c l udin g Respondents from 130litatlr>g the constru ct ion or fi 

nancing of Ih ~t portion of the AT used 10 ~", ice lntematlonlll fl iQhts, iooudir>g t>u t 
not IIm(U!d to : 



- -
UNCnRAL Arbit .... tl"" Fln"r Arbitral Award of 30 Milrch 2012 S5 . 

~, '" '' , .... n ' 11) T"" '. 1, ~ ,. __ '", I» ''''' r .. ,~ ~-" ""_'''' ~, C"""'too , fl' ILl'!. :'i ".roC·"".,.,', :!I Cl<'l " .,,," ""...... I 

.. DMt id pating In My act to raclllt~ta Initia l d isbursement of f;"an clr'lQ of the AT 

oy the ElIRO, the [Fe a M/or ~n v other entity for that portion 01 lh(.' AT used 

to service Int<:matlooll.l f li!jhn;; 

II. part icipating in ~ flY act to l~cl li tMe the canstr~c:tIon 01 thaI portion of the AT 

used to service I nternatian~1 Flig hts , 

(b) An ordef- requiring Respooo<:'nt$ to toke sud! actio"" as all! necessary 10 

(mIse Northern C~pltallO rcfr~in lrom: 

P ilrtJdp~ting In any act to fMllltate initi. 1 dist>ursement of fi'\IIncing ~f lh~ " T 

by trw. EBRD, the lFe and/or any other .,nlity which W<luld be used to fjrnmce 

Ifle construction of, Or which would encumber the flKllity 01 revenues of, thaI 

portio" of th~ AT uno to "" ,vice lnlemati<>n~1 ~llg hu; 

ii. particil"'tin9 In any .oct to f~dlit~le the constroctlo<l of that pollion of tI1e AT 

used 10 service [ntematic""t Flights. 

(e) An order rcquinnO R"",,0t)dcnt5 10 noti ly Nortnern C~ pit"', Fr~port AG arod 

BOy and ~ I I fio ! n c l e~ of tnc AT (l'1!ferred to cp liectively here as t~ "Tll ird Par

tIes" ) of the pellode,KV of tI1ls Arbitral Proc.,.,,;jir\Q and of d~imMrs Claim for 

specific perform.lnce he""'n. 

(d) Altcrn~t ive l y, II lor som~ reason the Arbitr"tion Toi~una l does oot consider it 

$ppropfiate to grant tile ~bo\lC requests, Oaimanl re quests tllal thc Art:>itr~ 1 

TtI~u",,1 deem walV<!d any and 811 Objections to Claimant's claim for specirlc 

perfonTlnr>ee In Ihe Arbitral Proceeding. Bnd wl~e paril9raphs 378-]84 of 

Respondents' Statement of Ddense. 

(ft) The drawing of ad"'::rJe in ferences by the Amitration Tribun~ 1 (rom Respon 

dent'" railure to Inform Claimant and the Arbitration Tribunal of Respondents' 

onooln9 efforts to ag9ri1vate t~ current dispute ~y proceedln9 speed,ly woth 

t he constnJction of the AT, which Is d early incompatible with the pende ncy of 

thi s Arb itral f'Yocccd lng ." 

187 With II v iew to proVid ing ,;ome guidance t o counsel 01 both sides liS to the 

m ain areas which t he Tribunal would wish to review together with t he Parties 

at the ZU rich-Hearing, the Tribunal pro.pMed II short- I; ~t of 30 I ss ~es to be 

discussed In the cnn tex t of properly analyzing his requests for Interim me<ls-
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ures. This shorl- list was contaIned In the Tribuna" s 22" Order, issued on 29 

Novem ber 2010. TIle short- list has been reflected above In Chapt~ r E or this 

Award. 

188 Claimant "~ued his c.lSe reg"rdln<;l his Interim Requests in fu rther written 

Submissions, Md extensively i!I~ued his case orally at the occasion of I he 

HGBring in Zurich held on 16/17 December 2010. 

II Respondents' Denial Regarding Interim Relief 

189 RespondenLo; I and 2 denied all of t he requests. 

190 In respect of Respondents 3, 4 and S, t he Tribunal has not seen My com

ments in resped Of the Interim Requests . The Tr l b un ~ 1 takes t hem as being 

denied by all Respondents. 

III The Tribunal's Procedural O.clslon a5 per th. 24'· Order of 8 F. bru

ary 2011 

191 In its 24'" Order, para. 130, t he Tribunal rul ed as i oliOwS: 

"The Tribunal conclude!;, for tile purpose oft"" pr~nt dedsion on the grent

ing of InterIm relief ,eferring to Qalm<lnt 's ,elnstatement ~s <In investor, that 

the Interim Req uests - ~bse n t It showing or proper icx:us slar>d; 01 the Clai· 

mant . must b~ denied. 

This conclUSion, ho..,,,,,,,r. onlv ltpplie5 to Mr s,,~ ' re.n~""lement claim. but 

does not ItS such itpply 10 purely monl'tafY intere$\$! Clalms which mlglll: ~lIVe 

been validly assigr.ed to him by PSP on the basis of thoe assignmenl Illed il5 

CX·66. This, however, is not to IJ.e reviewed In tho present Order. " 

192 The Tribunal - In ~hing its ilrorement ioned com;luslon - considered the 

following aspectS which a re IiIerally incorpora ted herein re<;Jard lng 

Claimi!lnt's Iccus standi: 

Quote: 

"J 
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19J ' Essentially, CI/llm/lOt's subst"nlive (Ialms SUbmitted in t he tra~work of the present 

Arll/tnltion .tand Iln two diff~re r>t legs, ooc be ir.g r"" some monetary oompcns~

tlo n/d~m " g es, a r'ld t l' 8 s "",,o<rd ~ing hi s cla im for- s r>ec ~l c pe rforma r",e, in the s.e ns.e 

tt1at he sho<.rkl be relnstateoJ as the Investor for tn-. Pu lkovo Airpo rt Project (tt1t! latter 

coopled with a number of COfldition$ prece~nt and ~uhsequent and "cceptable to 

Qarm<lnt (see hereto Qalm.:mt'. requK!5 In Chapter B above). 

194 CI~ in18 nt's Interim ~uests (a. re citeo In O1"ptcr C ~bcwe) all refe r to aalm~nt's 

re in st .. t ement cle lm. 

195 The di.tinction between the two legs of Claim"n!;"s dalm Is Important and Irtllge~ 

SlonifiClmtly different 11:9/11 i",,-,I!S. In fi>ct: Whrle .. d/lrm for some re rmbursen1<!nt of 

expendrrure s .:>nd /I daim ror damN,jes may well hBve .rtsen (or may ~alldly have 

l)fOe n assiQ ncd to Clalm Bnt by f'u lkovo (StrBt"," ic Pllrtners) lId ., (Cy p" ,s ) as lhe p~ rly 

10 tile f ourl ders · Agrec l"n e nt and t 11", d1arte r, which m~tt c-r ~ ow eve r <Joe s not need to 

be di,;wsse<! or dcdded herein, It Is ~ fundam entally different matte r wn..tt1er Clal· 

mant, as an IndMdu/Ol, could ~alldly "SleM intn the $-hOC'S" lit the initial petty 10 Ihe 

under1ying contr/lCIS (""'p"ctr\fCly the Irwestme nt Contract, ~~ the Claim~nl CI"I~rBaC!

rlze. thoc contracts), Ind thereby d " lm to be 9iven th~ po~ltJon I. a $ucc~edlng Invu .. 

lor, s ucoeed ing to Strate gic Partners . 

t % The Tribunal wili, lhe<"efore, hII~e to analyse wllett1ec Pulkollo (Strateqic PartneN;) ltd. 

could, wit h vIIII(I effccts ~is-"" -~i5 tt10 Olher parties of Ihc Found~"'· A!lrecfnefll and 

the Charter, ilsslgn 1111(1 tr""sr~r Its POSlllon as an inv!ll;tor to Mr c.rt A. s..x es en In· 

dividu a l. It Is noted Il\a l the ""Ie Bnd lranMer OllIS made pursuilnl 10 a trlPllrtlte Sales 

Ag re.om~ nt, e X-56, d~ tc d 17 Dece mber 2002, signe d by "'r Ca rl A Sax Oil ~h~ lf of 

P\.rlkovo (,>trnteQic Pa ,.tt , e~) ltd., furt~r s igr>ed by Mr Qo~ A Sioy on bcMlf of Stra

teg~ Partnl!~ (Holdings) Ud. ':lnd s19ne<1 by Mr carl A sa~ In hi~ pcr.;onIJ l name, re
latl rl\l to the sale 01 a 29.1% Start Inlerest in JAT PtJlko'o'o, and In.. a~slgnmcnt or a 

"$201- -m,llion pr",-development expenso receivable" . Tho sale Is rurth~r ovldence(l by 

a BW of Sa l ~. slaned by t he ~1 1 ~rs/IlU""nors Pulkovo (Stre l!!jl i< r.:>rtners) lId, li nd 

Stra teg io partM r$ (HO ld ings ) Lt d, ~ i ~ n eo:J und e r the ""me da te by Mr e MI A Sn, s ign· 

lOll for 1xItt1 (ex-59). 

191 TIle Townal had specifically ra ised this rather 0lwrou5 Intu,t\I ~ - 1$$Ue In It .. 

communications to COom5'" for theIr preparillons lo r th~ December 2010 - Hearinl/S. 

p""te : ",me IS Pi1£1C1' of text (:f Ule 14n orne:- .'" not r<lticd:, :l ""'. , 0$ t"<lY e'~" · 

U~IIV d~~1t will, Ihe IlMic ""I'rlre<rt<!OU for obt.inlng I"to!~m reI..,f aco:><"dlrtg to u-..:, 
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t"" en"";. '" Ule "".il"bil~~ r.1:ioI\e m.:tt"';"". r-"".~UOf'l! 01 Pl'I'<:XAbihty inO ~ 

j»Iti C<1" lily. tt. " ~lH'\ "O~ LJl r"""'I'1 fo r iX"ting "",,,,Ity ~r.d the rC<lLJ "li ~~ party' , 

1",,,lily for d~ I"" Q "' . - Tho \('><t " ""~ I "" ltto.- rel'lW:"" 00/1 10 with th" cooS( 51g "'~Cl nt j,

"'" <A Cllllm~nt' I<>cu. """"J!.1 

198 The issue of Ollimaflt's 10CtIS standi IS the sinllie mC>5t IlTIporbmt ,m d mO$t critical 

elemcnt to be considered her" a nd this most nitk a l element, therefore, I\i>d bren 

clca rly fl" ~g ed out to tho: P.rties ~nd t he ir co unsel pr ior 10 the Hearings . In 5~ cd l";t 

flinn, the m05t rolevant aspffts arc ~s fO llOws: 

1'1'1 In JlInuary 1'1'12, Mr Sax, a~ pe r his alle9~tion~ In CM-2, lJ~rII 3 55., n::oel~o 8 

"mandate lcuer" Inv,ling him 10 form a amsortJum of We$Iem comll'lni.,,; for t he pur

pose of d isoJSSlng t~e deYclopme nt III the Pulkovo N.-pOrt. 

200 B&s.ed 00 "",,oil ma nd ate, Cl" i m~nt, 10 1992/93. tD;letl'>ef' wlt~ a number III Weste rn 

c:ompani.,,;, met with representatives of tho City of S t . P9tersbury for tile PlI.-pose of 

discussing the dew:lopment 01 the Pulkovo AirpcHt _ 

201 Ourlfl\! those meetlnlls with re presentatives 01 tl'>e City 01 51. f>ctcrs b"r,. IVledlmlr V. 

Putln , ~t tI1~t time Vlcc - M~yor of tM City, and Mayor AI'I<'to ly A. Sobchak), t r.o City of 

SI P~tersbu fg rCQ IJU(ed ~r S.~ to form a co nsort ium 0( Weste m comp~nl es far th e 

purpose of dcvelQplng Pulkoll()-3. 

m2 Thereupon, on 16 M~rch 1994, t ho:: comPllnv nilmc:d "Strllt~1C Pa rtners, Ir.eo.-po· 

", ted, USA", represe nt~d by CI8imant ~ r Sax, cnte red Into an Agr""menl [which In 

tile se prxeedll19s w~s refe rred to ~s the: "Protocol or Agrc:o ment"} un de r whi ch til e 

~arties ag~d to jolntlv re develop the St. Petetsburlll'lJ lkoYo !ntemation~ 1 AlroOrt . 

Dy developino;r Pulkovo-3 (CX-2). The Ag~ment W~$ signed by VI~dim!r V Putln In 

h is. (then) caP~Oty as the Vice-Mayor of the City of St . Petersburo;r. 

203 Th~ Protocol of Ag_ment rc l ~tM to the n"" ncir>g ~Il(j C(ll1 Slruc.tion 01 Pu lk(lVO a irport 

facilities and provided for tI'e establi s hm en t of a joint stock compa ny 

204 While t l><: Protocol of A!I",cment was etlte",d into '" the namc of a US c:oml)o!ln y 

("Strategic Partners, IncolPOrnted, USA"). Claimanl - i>CCo«llng to his witness state

ment CWS- l of IS Odl>ber 2010, ~ra. 11 - Iormed a ca~men Island (Om~n~ bear

In g the same nDme, i.e. Str~t"llic Partners (HQldi"lls) Limited ("SPH L"). In w~iCh 

Cla ima nt - <><:eord lng 00 his statement - ~t a ll m~teri~1 tJme s r"le ld a min imum Of 25% 

Of the shares, ~nd I~ .... hich he servt!d $$ Vice Ch~irmM a na Oirfftor. 
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205 furthermore, accord,roo It> hi~ supplenlCfll~1 witness statement (CW5-S Pi'OC$ 3/4), 

0111"","1 Mr S~X, In 199r., 

·a.<~",bied Oi1~ o{ Ul .. fi, 'St COllsortid to offer airPOrt termina i lk~clolM~"t, 

~, reparation, flM(!(;If19 and """n<I'Jement servke<i titrougllil COt, 
sortium of lutem.JtiorMlly recognized romfMnies, known as Srr"reglc P"rtness 

(Holdings) Urn/ted ("Slmteglc Partnen;"J. strIIteglc P"rtPet"S' shareholders 

and/or p."tIClpallts included Ame,;"", InternMIOMI Gmup, Amffic~n Inte.ma

tion~ 1 U"aerwrlters Overseas, Ltd. <Vlr/lI, AlGi De llts<:ne 8ank r/l</lI, 

Deo/sr.he MOt'9<In G~'fell (11(/01, MOr'J~n Grenfell & Co" LN.; 5111 Group, In

cmporated; AvFueI lnrnrporllted; VlNCI flkl", Group 6114; AerrJporIS de Pa .... 

is; 5J(J1NSKA lind othfJIS_ • 

206 In p~ra ll e l, or ~boyt tI~ sa me t ime, SPHL (St"'te~ i c ~~rtn er$ (Hold ing s) Uml ted ), 

Wh ich Mr Sox cl escl1O<! a .s " eo" sc rtlum, fo rmed - for tJle purpose of implement ing 

the I'IJlkovu proJect · a whullv-ownea subsid iary, i.e Pulkovo (Strate<,lic l'artners) U

mlted, Cyprus (CM-2 pant_ 12) 

207 Sub""Qucnt ly, psp (represc nt~ d b'f Mr carl A. Su as Executive Vk~-P'esldoent and 

Gcn~ ra l C"unse l) t.,..ct~ r Witll lour further parties, e nte red into the Fo und ers ' 

Agree ment (CX-5 ) dated 19 May 1995, ~Ild )5C IntemMlon~ 1 Air pcrt " Pu lko~o" was 

fClfTned (by the Parties rererred to.1$ "IAT Pulko~o")_ 

208 Likewise, the OI/1rter 01 lSC InterRlltlOflal Airport "Pulkovo". e<jually datlld 19 MDy 

1995, IV"'; >igr>ed by t he five fou nders, amo,,!! thcm PSP, !\{lain repn:..,l'IIed by Carl 

A. 5~ x as E~ecutl~e Vlcc-Pres id ent. 

209 Oalmilnt ",fers to ma Founders· A{lreement 4nd the Charter for c",atiog lAT Pto lkovo 

(M the corporale vchicle) as the "Investment Contract" (CM-49, PIIra . 34). 

L\ O The i~vestor, therefore, ~s rega rds me project lined up In 1994/95 was the Cy~ rlot 

sut)s idlaoy of Strateg ic Pa rtne rs wn<J5e St\areholders ~nd/or ~articipa n ts ir><:luded the 

oomf!iln ics 0$ ~fe!T'ed to by Mr Carl Sax In his w ilrl~" stateme nt ("'" nbove), a li of 

them known as slgnlf1cant pl~~ 

211 The slgnifica no:;c of SPliL's th..., hdd pOSIIJon as a major pillyer ror airport (!eovelOp

menh was furth er e mph-ilsilcd by (Ialma nt, by "'ferrlng to an impressive list of 

SPHL's the n (1996 to 1999) in ~ol "eme "ts in the d e~e l opment of num e rous I ntarn~ 

tlOM I a irports and airport term i"~ ls, I~d udin~ projects In R.ussI~ for (i) MOKOW'S Se-
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rcmetJe~o 3, and (ii) airports k' Vietnam, (iii) Gib..-altar, (i~) the Philippines, (v ) Gu~ 

temall!, (vi) Conoo, (~ii) EculOdo,_ (vIII) InduneSia, (i ~J Honduras, ( x) Pakistan, ( _I) 

Armen ia, (wli) )lOm"ka and (xiii) Urogu.-y . 

lH Th~ ml)re precis~ involvements I" these proj~<ts menti"ned In CWS-l, how",,"er, h""e 

not bee n "Kert~ l r>ed in l:t1e prosent pror. .... dings", "nd the Tri buna l was ""I made 

~warc of, for insIance , current D!"l)jflcts where 5PHL (or Claimant per,o n~lIy) plays a 

s i g rli~cant role as a n ~ i rpoJrt deveklpci". Cla im ant, al the December 2010 HMrin os, 

<imply menUl)n",d that he, when rolnstate<t a~ an investor, would withOut diffirufty he 

able to put tog" ther a new lind slgnlfl<:ant International (";(Jn$Ortlum for rc,,' izirog Ihe 

Pulko>'O proJed. 

113 The "bo';e ere %me of the p8r~melers which the Trib"nlll has I I) consider in re<pect 

of its ,erletllo l1S on Claimant ·s lo clls standi. Th" Trii)Lmal· s re~ealons a r~ as fo llows. 

2H !t is within tn .. natu ra of ""elo an Investme nt rontr~ct that th a rontr11ct i~ cnncl uded 

WIth each one of ttl<:: parti~s having re<;lard to the p,arties· II1dMdual standing, abilities, 

capabilities 01" resl)urces. The oontrllctUlil relationship, thus, Is formed inl1litlJ pt:fS<J

nae (for using t his Lal ln t e rm of ",,). 

215 A I1 lt~r~1 Olnsc"u" nc~ of this undersundlng of the contrattu,,1 relat.r;m.hip is l:t1~t the 

ind!vldu ~ 1 PiI"y as suc~ is not exchangeab le or intcrchMgeallle , unless all oll1er par

t iC5 would ~ree ~ more Da rti CI.J l ~ r l y, ob ll\l<lliOns asslIm ed hy one party cM not, Wit!10Ut 

the !lgreement of all otl1er P8rtles, be "assl~""d" to a ~w party . 

216 While the abO"" a.rI:iIlnly hold$ tnJe as a geoo",1 conclusion, qulle Irrcspo:cti"" of any 

!"ga' system apJlli<.llble, this understllndillg - in t IM> pI'lK nl CMe - is mor~r 

cl~arly ~ ~ pa""n! from, and reftcct~d In, the Charter (ex-5), CNlple. I f>, and in the 

f ounder$' Agreem~ nt, Article)(1 (CX -IS) . 

217 Ch~pt~ r l IS Of tt>e Ctklrter ~nd ArtiCle Xl of the FQur1d ~ rs ' Agreement rc ftcd tt>e Intul · 

tu PO.J"SGl/l8e nOtion under the title 'Trlnsf~r of Sh ~ res· . According to thoS<" prov~ns, 

It Is dear t hal 11>1: right to tr .. nsfer stllIres Is .... stricted In \/Ory ~l<JIIICit terms a nd pro-

" AI the fleanng of 16 [)ec"",,,ber 2010, Mr sax, quest iolM'd .. boot the Ihen a men! .. i.port 

(re·)dcv~lopmen l projects, specif.ca lly referre-d to l:t1e project In Ho Chi Minh City, which 

proi~c:t was WI)rlr:ed On by s.tr~teglc Partners to~cth "r with AIG, Deutsche Ba nk, R~ytheon 

~nd Nissha !wal. On qucstion of the CNllrma n whether any af th asa projects mat~n~li led, 

Mr Sax answer"f!a Dy a "nu" . Transcript l6declO, P .... c 9 3. 



visions and, inter alill, req<llrcs a~ "a cQ ui s ition proposa l', wit h ~n offeri ng ".-occdure 

whl¢lls In d"t~ill ~1d do...n in CI"~ 16.4. 'Ihe pmvlslons lire ~.,ry detal l<!d ~nd run 

oller some S pa!Jl's, all of which indlcal:C the import<>nro ... hichthe Parties IOttrtbuted 

to !he maUer. Absent a compliam:c, it ... ""Id ~""m d<:lIf thill a v~Lid trans~r 01 tho: 

po. i ~on ~s J shareh older ~ r'ld investor co uld not t.kp place . 

2 111 Thus, PSP • dbscllt «UTl\lllana! with O1apter t 6 of the a,alter "lid ArtiCle X( of th<: 

Foundc~' A9reerr.ent .- wa~ preduded from translemng Its sllll<"hold'"9 to Claimant 

~'r SlI x. An effective tr"ns/er was morcover not po5!lblc, because the shares in JAT 

f>ulko~o Were never form a ll y issucd , ~nd tilUS could not tle v~l idl y rcg lster...:l in th e 

personal n"me of /-if Carl A Sax . 

219 Oaimilnt - In the fran'ework of t he present Arb,lf>I1 iOn " (JI!S(ribc<l hlm$elf ... bcillQ 

the ' succcsS<lr-in- interest ' of f'SP, based on th~ assl,,~ment t>ctwe.m PSP an d Mr Sa~ 

Df 11 December 2002. The r~ l eva nt document was submitted as CX -66, !IS refe rred 10 

abo ..-e R.espondents 1 and 2 dlsp<Jtc the ~alldity of such ~n /lSsignment ~s ~ards tho: 

position as a sha",holder or Investor, emphaslzinll tha~ 1M she"", of \AT Pulkovo had 

neve. bee ... Issued and. therclor~, could ... 01 validly be \ 'Imslerrc<l . 

220 The atlove s;tuation lellds to a rather obvlou. cD{1<:lu~lon In ttle s.ensc tllat - at>5ent a 

formal all1lfoval by all Parties of the Chart<!r and the Founders' Ag' e<!m<!nt - PSP 

could not ~elid"" tf'ilnsfcr its p09!Jon M an Investor In JAT PuL kovo, alld Claimant Mr 

Sax CO"I(J net va li dly aSS\J me arod ta ke o"~r ttle ru~ctlon from PSP as a party to the 

contractua l re lationship rormed in 1994/1995. Such "'DPrOVal, hQl'/ev~r, did fiot occur. 

22 1 Th.".efore, as "'!lards the pO'lit ion a. an Investor/shareholder, the Asslonment as Pl'f" 

0-66 can 001 produce" "alld effect recoonizabl~ under the dpplicable RUSSian '-" ... 

On to; DLlre ly monetary IntereslS or cla ims may t;.e (oll s ld ercd a ,,"gnab le without con

><:"t or lh<! other in ... e$.l.Or$!SMrellOM ~rs. 

222 Ulldcr the intuitu ~e ,lOlion, one mfl)' "'SO say that it w~S 

• one t hir'9 10 dea l wittl Stra tegi C P~rtne" in 1994 and th ~ rearter with the - M 

lha t ~me - im DreSS!Mfoi blJSirleSS Dartners aile d UP Md assodated wittl StrategiC 

Partn<!rs at that t.m<! (as described by Mr Sax In his witness statement, CWS-S, 

pages 3/4, specifically referred to above), and the nu"",rous project!> then 

worked on (also rEfcr",d to above. projects num bered (I) to (xlii). 



• lind another IhinOlo ~ i nd iccept Mr Sa" I'1!'- lnSli lcd ;!I~ ;!In investor, In his 

~rs<>nal UlPDd ty, wll h no O$I:ablls l'oed record whether or nr>t he ""d ke pt "ny 

per5on ~ 1 ~ctl~ity in ~ irpo rt d<:~e l opmenl s ince Ihe li te r 199<Js, atld wltho ul l he 

su pport he /\ad Indie<>tcd 5t~ndln g behitld Straleglc Partner> in lne 19905, 

s implV with me propos ition tha i - as he a ffi rmed dur1ng the He<lringS (soc tho: 

passagCS QUOled 1l00ve) - ~dll todey he would e;!lslly be In a position 10 put to

oetocr II eon!;Ortlum which WQl,Jld match ,my re 'lulred stand~rd for iii requls ile 

qUlllifi cation to rea li ze the Al ter nilt l~c Termi",, ' Project, 

223 Hence, the CO" tract-pa rtv whidl had been ~=ptcd to become ~n investel'S In til<! 

1990$, I. e. stra leO'e P;!Irtner "'~peCllvcly P$P, on tile one Ilde, and Cla lmanl as an 

Ind,vidua l e ntrepreneur on Ihe olher side, Dre difle~ ' PDIrs of sho",,". 

224 At tile Healing, Clillm ll nt, in hi~ imprc~ve enth usiasm ( ~ reDtly re<peeted by the TIi

I)o;na l), ~ffirmed th llt In 1.007 - h~ Il iS co ntinued ri ght t o I.le the investor for a new 

AIrport Termi'l8 l been respected - he WOU ld, within weeh , ~a ve boen ahle to put to

octher a new and strong wnsort'llJm (~Ibly better tha n Northe rn Capital Gateway); 

see the e~cerpted dialogue " bove . 

225 Yet, suc h M ar~""'Btlon , impre SS Ive as II is, con hardly be suffidc nt fo, I.Il l! Rou ss ia n 

~~rties tn re ly on, 

226 More significantly, Oslm"nl h...:l made no tangible ste ps to take part in Ihe 2007 len

der, nor h .... he PUI togethe r 5Ud1 " consorttu m which could hlWf' fu llililld Ihe pre

te Meri"ll qlMlifrCIIUo n~. 

n.7 To symmarize th e Trib"n al 's refledlons: fur two esset1\ la l re~ so ns, tile Trlbun ll l has 

significant diffieulty to afRrm Cla imant', lOCus 51;i)ndi n an In W!~tor : 

• Ei.J!.I, the s~~holder'~ Il""llion of the investor psp wll~ clearly ad f)\!<"$OS>IIm, 

a nd w"S tral"lSfErJb l~ only upon a ~ rio, offe r1ng of shares lu Ille ot her PilrlicS, 

arod thereafte r by co mp ly inQ with ~ II further tr~n sfer restrictio ns ; nothing of 

this W1!S done; arid it coo ld not evell I.le dOlle , s lr>ec tt1e JAT PulkoVQ shll rti had 

ne ver been issued; w nsequerolly, Oa ima nt «tOrle CO<T1!<:tly) only descr1bes 

himse lf as iii ·SUCCC!iso.-- i"-I~st·, "nd not, legally, as /I successor. 

• Second, ~nder the eirrum~t"nces, tt1 e Russia" ~ a rtl es , In 2007, could rIOt reil' 

sOMbly be expected to Mce pt Mr C~ , I A S"X ~ s th e individ u. 1 investor, not 

even on tt'oe bllSk of a pro mise - whid1 had not e vp. n lle.-.n m"d~ . tn put to' 
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g~ther a Slreng CI>Ilso,!lum , 13 yf'''''' after the d iS<ll$siQIIS regarding the Proto

co l in 1994. Duri ng those yea ... . the mom~nt"m got lost, ~nd thc · wo rid' 

chan9ed, pO$s ibly I" R,u$s la e ve n taster th~" ~' se .... hEre. 

228 6<:tw""" 1994/95 and 2007, the "world" has [h.n~M - thi s I.ri~ e StBts lllont ra ises a 

lega l qUestiOfl o>o t an;lueo;1 by the Parties, but nc""rtt>ele'i'! worth mentklnlflg U an ob

Iter didllm: 

229 Caimanl, in his te stimony on 16 Ooccmbe< 2010 at Ihe HCllling. mentioned Iha l he 

(respc:ctively So-ate9ic Pa rtnersl, In 1994/1995, were aaepted without a tond~r ing 

procedu re , and he st ated that - when ""'nnin9 10< t he Alle rnat ive TermlNlI In 2007 

- t he Russ i~ n Partifl\l 51">0010 !lmply ha~e {"lied him, a nd s hould h ..... e accepted him 

without submitt ing the projoct to II p'-,blic tende r, "'g ulro<) Imp licitl y th.i! t Ic g~ l

Iy/contr~ (tually thE RusslM ~a ,.tles we~ still bound by ttw i"ll.I a l ag reema nt re~ ch ed 

in 1995. 

DO Th is raises an inte re stltlg Issue . 

• Du ring this period of tlmc, ~lev~nt Ru ssia n la w dlanged or may naw cMnged. 

In particula r. Russilln "ntl-trust IlIw cha n!lc d, lInd possibly new procurement 

laws a nd reQuireme nt>; ",ere enacted or became mote CIOS~V observed or ..,

(orcod tha n, lor Insta nce. In 1994 fl 995. 

• If 111i' , ~. ~ ~/Il ~POl nesls , Is correct, lind if.n 2007 nl!W P\l bllc II'"Ocu ~merrt 

ru los lind tend eri ng re qui re ments ",ere applied, the question I~ wroeth e r, In th e 

trll rn e ",or' of a contract,, ~ 1 relat ionsh ip, " party hilS ~n Imp li e d or vested right 

ti"l, during the t erm of tt1 e contract ua l rci llt ic".h ip, chlll1ges 111 th e l eg i sl8U ~e 

f",meworX wou ld r>Ot a pp ly to s ucn cx isl ing re latjot'1Sl1i j)5 . 

• This issuc i~ norm"Uv answ\lu ed In tne n"'lMi ..... , I.e. In the sense tha t II C<ln 

tri>dulll P"rt'f" (SUdl as PSP respective ly Mr Sax) has po pr1)teded or ycsted 

right, a bsent very PIIrtlcular aSSuran,,",, or pa rtiruln $Ulbl~latlon -of-Iaw dllUs

"" (as <:ontrovcrsl,,1 lOS tfley are), that thc "ppliCllble laws remain " r.dlan!l"d 

dum'll the oontrllct periOd, or even duri"9 ~n u"limlted pc:liod of time. 

• Her-.ce, it is not a n exce~", llut rattwr II normal situa tion, !h~t laws are 

cl1aroging, in some COIln trl es more ofton li nd more rapid ly tl1 ~ n In Otl!e .-s, ilnd in 

specific .. rOil s 01 busl roe ss more rapKJ ly th ll n In others . 
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• For il\St~noo, chlll>g .. d finilntlalllnd .. conomic 5ituallOnS haw: 9'v"", fI!oe 10 n .. w 

urgenl measures and r.,..ul~tlo'I.~. ind • abS'!nt very ~pecific ~u"ranl~S -

p ~ rti e~ IIiI~e no cho ice but to adapt to cha l"tgcd lega l pBr~metcrs , possibly alte r 

" ceruln tr~"sltory pe riod . and In exeepti oMI r.il'ClJms.ta "I';;cs, neW ~ul atlons 

even purport to tal<e a retroactive dr .. ct.'o 

131 This r>bite dictum support~ th .. Trlbun"I's wnclusion thill Cla imMt's dalm - In the 

sense that he was contrilctually ~rOI legally .. ntitled to be tilt. fereign inv~~tor In COn

I,cet ion wi th th e 2007 Altern ~tive Te""IIliI I. wit hout subjectin g himse lf to a tp.rlderln~ 

procedll ..... Is unwnvincing 

232 To SUm up' The lobun,,1 c.ondud .. s, klr tile purpose or the prn..cnt d..oslon on the 

g.anUng 01 Interim relie/ .... lelTinll to Clalnlllllt's reinstatement as an investor, thBt tl~ 

IMer im Rcqu~~h - aMe nt a shawi"!l of proper locus st~r>(ii 1)/ the CI~i m~nt - m<JSt 

be den ied. 

211 Tnls condu5ion. ho ..... ever. only ~pplles to Mr Sa,,' rcinst.leme<ot claim, bUI does not 

M. such apply to purely monetary inlerest5/c l~im5 which might have been validly as" 

Curlng tne d eliber.tions of ttle present Aw~r<l, ttl~ TriOOMI was rnad~ aware of Article 422 

ot lhoc Russii'ln CC which oodre:.ses this Issue, Acc.or<:lin(M . a contract mU5t comply with 

tile rules mandatory tor the part'''''' established by law as well as by other le!J<ll acts (1m' 

perative norms) which lire In eWed: at the time of its conclusion . If. alter the conduslon 01 

a conY"ct. ~ I~w is lICIopted which ~'tabllsl"ol!s rulu that ~re mltMatory for the ~"rtlf'S and 

arc diffe re nl from those which were in errect ~t the time the ca ntr~ct w ~s conc luded. the 

contr.,( ~h "1I rem.ln In turcO', Ha!pt for cascs wl'e re the law SIleOfical lV pnlvldes for a 

relroactlve ctfcct. 

In ma ny cases a new ~w may impose on the patties additional obl;yations or !lYen restrM;

tlons, Wher~ such provisions re late to, so ca lled. ~e rti c.1 relationShips. i.e . ttoe relation' 

ship s t>etwee n a paoty to th e co ntract arid the pu bli C auth ority (c.~_ fo r t ile payment of 

UI~e$, ",stoms dutlcs. cumpliance with reporting requirements, liu:nsln<j and tn.:: like). 

whlcn Decome oblill"IOO"y for such a Pllrty. and .. here • as a mltlt of the i"""anco:: of such 

ila of stille . the performanco:: of the obll{latlon becomes imposslbl .. In full or In Pilrt, the 

obligation is terminated In lUll, Of In the respective p~rt (Article 471.1 Russian CC). 1115 

therefore clear that eac h p.rty !>eo rs a risk of the ch~ r,,} i ng or the re leva nt legis lation . [To 

note: This fn is aMed by the Trih una l ror toe P'Jrpos~ of th is Award a nd w~s not contained 

In Ihe text of the l~" Oro ..... j 
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'i~ncd to 111 m by psp on the basis of tho ~ss i g nrl1ent f iled as CX-66. Thi s, how~ver, is 

<>ot to be reviewed in the present Ordor." 

unquate 

23" It is cle~r that the above decision oil ly reflected the Tr ibuMI's prov ision,,1 

view ror the purpo~ of 8n Interim pro~ura l decision, and that thererore the 

locus standi of Cli)imllnl 85 regards hiS reinstatement claim remained open 

for further ~nd better submissions by Ihe P~rties eM reconslderetlon by the 

Tribunal, i)nd in fact was furthe r reviewed ~t the StOCkholm He.'Jrlngs. 

235 Claim"nt, in his PH-Brief flied on 20 January 2012, recognized the Tribunal's 

concern rega rd ing the rl'!instatement d"im, by ea mending his r~ue5t to a 

purely monetary cI~lm. 

[Rest of the pllge itlten t i o tl ~ lI y left blank] 
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G The Further Procedure After the Tribunal's Ruling on Interim 

Rellcr of 8 Feb .. u~ry 2011 up to the Closing of the Proceed

ings - The Liability Phase 

136 In ill :second Dort or the 24'" Order . the Tribun.'Il listed Claimant's exteflslvl' 

documentary requests, noling that they go far beyond the stilndluds of the 

1999 IBA Rules (ana the 2010 lilA Rules) on the Tilk lng of EVidence In Inter

nat ional Commercial Arbi tr~ ti o n . -- Hence, ~ II req uests were, fo r the t ime 

being, denied. 

231 In ' urther j)i)fts of the 24'" Order, the ,ribun,,1 delll! with severnl further mai· 

ters including the applirnbility of the Tribunal's determination to the remilln· 

Ing Respondents, the cost im pllCi,lt lons ( t o be decld!!d In the Final Award). 

and the organll~ tlon of the further proceed ings. 

238 In the latter respect, the Tribu nal suggested a bi'wcatlon in the sense that , 

nrst, t he issues on liability would be considered, In whiCh context t he Tribunal 

Identified eight m a in Issues - quite In the s.et"tse of II ' ro~d -map ' - wh ich 

should be addressed by counsel In up-coming wri tten and oril l proceedings, 

and in ~pe<:t of which detailed liability Hearings need to be scheduled. 

239 This "road- map' listed t he following issues: 

quote 

240 [" ue 1 : Oid StrategiC Partflers/PSP I\olhll Its promised ti!sks co~ctly, bV Pfovidln!l 

the """ndng a5 contcmpillted, (II timely, or WIthin a conceded streld! of the time

window? And (~) In a mllnner whld! should hBW' been acceiMed by Re:sponde<l15 and 

IAT P\Jl kovo, 

a) tf yes: wh~t 3te Ina conseQuences? 



b) If no: WhM ~re I~e oonseque n<.e$1 01" the Project - as Respondems .. lIc~ - fall 

clue to sl><>rtcomlng of Str~teglr. PartnerS/PSI'? Would 11'115 I:><Ir <lny and ~II of Oal

m~nl's clainlS? 

241 IIsye 2: Old the Protocol, th., Founders' A<;irccm.,nt ~nd the Charmr .. t ~II Impcw. 

binding obligations? 

2U IllY" J, Was the Project not rea lized In the 199(), 

II) due I;n snortcol"'n'lS of Respondents? 

b) Were they committed in II binding manner, ~nd if so, did Ihey bred"" I~" contrac

tualobligations? 

24J '"yp 4' Was t ile !'roJect st ill- bnm ~rter l!i97 Qr " "Y lime thereafter, or t8cilly It>a ,,

dOOed ? 

al And was thereby the contractual relaUonshilll.,rrnlnatedl 

b) If so: ~t what moment in time? 

c) Md what woo ld be the effect of fillCI'I iI. determil",tiQlI on U", d ies a QOO regard in g 

thoe runn;ng or any Sl<ltute of Ilmll<lllons? 

244 Jssue 5: If the answers to the two abOve questions ~ yes · what a.-e the calISe

que,ICes" 

.. 

a) [)oes th '$ 1I;998r a liab il ity ill prindple vis -~ -¥ is U .. i"",ntr or whim P .. rtles~ 

b) Is li8bil~y excluded dUI! to Section 8 .• of the f ounders' Agreemenl1" 

c) If not, liability for dlsbmscmfflts only, or disbu=menl5 8nd I".. of CXlI!l';l:ed prot

its? 

The Fou nde",· Agr~ment (0(-6) in Se<;tlon 8.4, conta ins "n c'"'l1l1clt provis;on dealing with 

t~ sltuM;on t:t1~t th e project m"y not proceea as intended , ~r">d Ihe Foul"!ders h~~ e agreed 

thBt !lach of th em sha ll abs.or b .ny resLJ ltlng dam"ll Gs t:t1~m se l ves "and 'ih~1I not tranSfer 

responSibility ror ~m hl other Fou~·. 
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14S 1,.11" 6 : If no: ton!;ellu"nce~7 WO\lld CIlIim"n! st ,11 MV<: II valid d a im in principle lor 

reco~ering w.;t s? Anll what i. the i"'I)~c:t of Seotlon 8 .4 Or I ~e Fuundc,-,; ' A9'eemen17 

246 Ioyt 1: To th e e~tent a mo~t~ry (J~ l m of da;",,,n! ap pears Justi fi ed in II rl ncip~ 

and W<lU1d not be 0Jt by S<::ction 8.'-

a) Should StrMegle Pa rt ners, or PSP, o r Claimant ","VI' vol~ Claim5 cariie,? And why 

was th is nol done? 

b) Ate "oy and al l claims tllne-barr~O ? 

C) If not: " gainS! whim Pa rtlcs OIn cla ims till! d,rcctffi? 

eI) Wh<lt 15 thoe scope of C IBim~nt'. dll,nl? REcovery of pre-deve+o~mcnt e~ pe'ld ~ url!S l 

Other co st I>r damage items? Lucrum r:e5SJln,? 

247 I li l/ e B: WC~ Respoodl!flbi committed to eJ(dusivel~ deal with Strategic Part

ners,tPsP, and WoIoS t here .. commil ll'lE1'Jt - c. g . ..ti. \/alld In 2007 - that t he A1tematl~., 

Term;",,1 must be rcalized wilh them, and not with any third Pl rty? 

8) Wou ld exclusl\llty, ,, ~ it w~s requi re d by CI ~ im a nt, vio late Russian antitrust 

laws!proc\.jrf!ment I .. w s ~ In 1994/95/961 In 2001' 

b) Should Strate\llc ParblclS/PSP h."'e Deen spcdfically In\/Ited tv '!Ike part In the ten

tlen,,!! proCflSS? 

c) Should StrategiC Partn ers/PSP or Claimant 5lia sp<>nte ~wc p~ rt i c ip "ted in the ten 

d~rin q process? 

d ) Could Claimant thereby, or through Olher pre<:ilut,ons, nave mitig .. ted his loss.cs1 

246 Further, the 24:1> Order indicated t h ~t, In the case 1\(1i;lll ity wou ld have to be 

"ffirmed by this Tr lou""l, the Trlbun,,1 wou ld open t he quantum phase in 

which 

• CI!lim1lnt would i;le g i \/en t he pos.sib ility t o ( In deta il) qU1Intify h is mooe

tal)' claims, 1Ind 

• would h1lve to fumish e ... ldem:e regard ing the pre-development costs 

and other COSi;5 Or damages for w hich he seeks a I1! lmbursement ; 



• moreover, currency issues and matters 0' Interest would have 10 be 

~ dd.essed (dies i! quo and I1d quem, ~pplicab l e Interest .ates, simple 

interest, compound in terest i!lnd, I' compounded, on what basis), 

249 The Order, fln<'lUy, addressed the rurther pnxedu.e up to a liability Hearing, 

and Invited comments from counsel on the further pnxedure as propOSQd by 

tM Tribunal. 

250 In 11 joint Su bmiSSion dated 4 Mareb 2011, counsel to both sides b~ s i ca l ly 

agreed to the Tribuoal's prop05l1ls regarding the further proceedings, with II 

primary focus on liability issues to be clellrcd flm, thereafter - if necess<try -

fOllowed by a quantum phase, 

251 On H! March :2Q.lJ., the Tr ibunal issued its 2SLh Order ess e nti ~ ll y deali ng with 

Claimant's CM-53/64 in which the Cl ~iman t vLllced ro llCern,; regarding the 

enforceability of Ihls Tribunal'S A nal Award in C<'ISe one o f the Respondent 

Pil rt les would rlIise an (]b)ect ion In tM sense that It had not been properiy 

notified of the present llrbitl1ll proceedings, (]r tha t It ha<;J not ~ a ll d ly been 

repre5"nt"d. 

252 g n 28 March 20ll , the Trioonal Issued its 26'" Order IndlC<lting the dates and 

venue and pr<'ld lcal matlers for l he liability He .. rings sc.heduled to tlII<.e place 

on 18-:21 October 2011 in Slockh(] lrn . 

25 3 .Qn 22 April 20 11 , Claimant f iled Its Memori~ l s CM-55, eM-66 (hereina fter 

sometimes ret(!rred to as the "C~ ll.bllity Brier), CM-51 and CM-68, fol· 

lowed by CM-69 on 27 April 2011, InCluding Mr Sax' witness statement CWS· 

6 .nd four ex pert opinions. In CM, 59, Claim .. nt reque5ted assist .. nce from 

t he Tribuna l by Issuing ~ n Order t~at Respondenl 1 provide the ol1ldal ad

dress of Re!;pondent 4. 

254 Qn.2 July 201L Respondents 1 and 2 riled their wnUen Submission on liabil

Ity ( ~R-Uabltlt'l OrlefN
) , ind udlng Mr K .. rpov'~ witness slatement llnd four 

expert opinions 



UNCITR.II.l.ll.rbltratlon- ---"T.'"O.O'1 Arbitral Award or 30 March 201c';----

255 On 21 July 1..011, the Tribun<ll issued Its 27 '" Order, prov iding proposals and 

directions for the liability Hearing In Stockholm, and propoosing a further tel 

ephone conference, after having recelyed t he Joint proposals of the P<lrt ies 

regarding the schedule/strvctu rir19 of the U<lb ility Hearings. 

256 The Order also addressed the financlilll status of the " dvllnces aM interim 

payments, iIInd included .:m est imated budget for the further work likely to be 

necessilry for the fu rther steps In this a rbitr<ltlon, followed by ill re<juel;t for 

further deposits p ~ y~b l e by e<lch Side. 

257 QQ..2 .Ayoyst 2011. Claimant nled CM-70, rnquest lng leaye to address ... 

comment In Andrew FletCher's opinion acwrding whkh, under English law, 

the Purchase Agreement (CX-66) does not transfer to Cla imant any rights to 

profits from the lnvel;tment Proje~t . 

258 On 9 Augyst 20U, Issued its 28" Order, notiog the "ya;labilitles of the wit

neS50e5 lind the experts ~ t the upcoming Liability Hearing, noting the likely 

preventlon of Professor Sukh~nov, yet requel;t inQ further part i c ul ~ r s!IS to the 

reasons ror his i1I1I!Qed unaYilH<lblllty prior to making II decision whether or 

not his e~perl opinion should be dlsregan::!ed. The Trlbun<ll also 9ranted a ]0 

day time- limit for Claimant to address the roncluslon in Andrew Fletcher's 

opini on. In the same Order, the Tribunal deni ed Claimant's request contained 

in CM -69, and de<ll t with CM-71 whiCh wliS filed on the same day. 

259 On 16 AUQust 2QIL Claimant filed CM-n, applying for an eXlen.~ lon of time 

until 15 September 2011 to addresS lhe opinion of Andrew Fletcher QC ; fur

thermore, in CM-73, a~imant requested to disallow Profel;Sor E:.A. Shu k:~

nov's Opinion (RWS-5). 

260 On 19 Aygyst 2.011, the Tribunal Is~ued Its 29" Order, granting the t ime ex

tension requested by Claimant, and on the other hand indicating tnat f'rofel; 

sor Shukanoy'~ Opinion, flied by Respondents, wou ld have to be dlsrcgan:led, 

if he would not bl! lIyaliable lor orlll examination lit the October'Helllings, 

since the alleg ed importance and eminence of Professor SukhMOV ellnnot be 

accepted BS a 'valid reason" f or e ~ cepti onal ly accepting his e~pert opinion on 

the re~on::!. 

>oj 



261 00 25 August 2Qll, C l a i m~ nt's counse l fi led eM-74 , request ing the produc

tion of Resp<;>ml 2nls' counsel' s instructlcm lette~ to Andrew FI ~tdlcr QC, as re

ferred to In the latter's expert opinion RWS-4. 

262 On 24 Aug ust 2011, C l a im~n t f iled CM-75 , wi th a renewed motion that the 

Tribunel requests Respondents 1 ;:Ind 2 "to confirm DLA Pipers C'(lntlnued au

thority to ad" on melr behalf". - The Tribunal reverted 10 the request io its 

31" ·Order, p;')r;')s. 26 and 27. 

263 On 25 Augyst ,2QU. the Tribun~ l l~sucd Its 30th Order. 

26<1 00 30 August 2011, Claim;:lnt's coonsel tri'lnsmltted the email correspon

dence between (" (Jnsel regarding the Hearing Schedule for the Stockholm 

Hearings In respect of m./lUers on whiCh thay cou ld oot ;')gree. 

265 In r1!aCl loo thereto, the Chairm"n CIrculated .. n emeil reflecting hiS own pro

pos.>1 fo r the structurlng of the Heilrlng. 

255 In the ai'temoon of the same day, tha te lephone conference took Il l ~ce, de~ l 

iog with Respondents' apillica t ion lor extendill9 the time-limit regarding the 

additional advance, and thereafter dealing with the Parties' desidefi!lti!l re

gard iog the Hearings In Stockholm and furthe r pr~ctlca l aspects, Esse ntially, 

both sides a .. reed to the Hea ring Sched ule as It h~d been proposed by the 

Chairman. Respondents' counsel Josh Wong inquired whether the Tribunal 

WIll once ag,.,in submit a list of issues to be addressed during the Stockholm 

Hearin~s, 

267 The essential s of the discussion are renected In the Tribunal 's Ji ll Order of 

31 August 21UL tlllnsmilted to the Part ies on 2 September 201 1. The Order 

also dealt with C I~ i mant's CM-74 ;')nd CM-7S. At the same time, 1M Tribunal 

condenSed its prep~r~tory work by rn fl ect ing on, ~nd putting together, a 

short-list of key-i ssues, Including a series of more particulllr questions. 

258 Qn.l..Seplerober 2011, the Tribunal - having condenSed the oumerOU5 ques

t ions in a Questionnillire with 53 questions, grouped under 8 Key· lssues 

- communicated It s J2'" Order, accompanied by a caV&!t that the Questirm-



naire di d not cillim to be complete, lind that more ,mil other flletual elements 

lind 1('9111 Issues mighl have to be <lddres'5"d during the Hea rings. The QUes

tionnllil'(! Is reproduced hlm~ln below; it will a lso servo as Ihe topie<>1 lisl or 

miltt ers whiCh this Tri bunal - fo r Ihe purpose of reaching its dcdsions - had 

to co nside r, 

I ..... " 1: Proper Perforn",,.,,,e by Cill ima,.,t and Ih. eBRD Offer 

Regarding tile I:BRD offer. Is the,.. a stgninca,.,t dlKrep.'lncy between b~sl<;; 

terms dlhe Founders' Agreement (PfA- ), and the EBRO offer? 

~ What about, for iOlOllIl'IoCt, 

(I) t he incrMscd "mou nt of (I", lo,m, 

(II) the i,.,teres!: terms, 

(IIi) the removal of milJority f«!he Russian Parties 01 63.'1% to a ma)Ofrty 

of the FOflIllln Plirties/EBRD, by the ""Iulred mlnsfers of 21.5% 

(Iv) pledg;r>g 01 I~ e s~ares In f~vou r 01 EBRD, 

(v ) tr~ nsl~ r of man<lgernent funol ions to Aeroports de rMS? 

3 Hence: ttilve the Forel9'" Parties properly flll~lled lMIT "pnmil'Y oblige 

tlon-, by pmviding the EBRD otter lOS it wa~ mlldl'? 

4 were the RU5$ian Pa rt l8l!l bound to <>ccept whatever fiJ'lanCiJl9 offer would 

be present"<l, Or were th ey free to rejecl iI , or lei II lapse tin>e-wi'l'J 

t.f~e 2: What if the EBR[)w(lffer, For Good RenOnf, Had to be Consl 

d<!.re d UnaOOl!ptabl. roo- t he RU 5s1an Parties? 

S Werl' the Russian Pllrtles still bound to the FA. even though the Foreign 

PBrt ies could nol - lKoord ll'l9 10 lho> Russian .... rtltS' a.gumenls present 

an 1I<Xcpl~ bl" finandn~ commitment? 

6 In Ihio;; co nll'xt : <;li n tt,e RuS$ i~n Parl ies ilw OKe the exceptio Ilon (rit,,) 

aaimpfffi ron!T"ctus? !s Ihi$ defence, ill Ru5$III" III""', ~I~ ava ilable in the 
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a mbit 01 COt POrMe la w (as opposed to the -tri!od ~ ion"I' " onbll of this Rom~n 

law m~xi m In ~"{)nlraCI I ~w )"! 

7 If indeed the Ru ss ian p" rtle9 were well-round ed rIOt to t~ ke tile EBRD-offcr 

further : Cwld the Fore ign Parties cantinue to clft im to ~ ilII rt of t he 11'

v5tm~"t Project. and deri~ o..nefi ts there under (ror instilnce t/ased on 

tho. 29 .7% equity .twlre ~nd prollt s!\arc ), e ven thoug h, po,sll.oly and even

tually, the Rul/ll"n Part:jes would h~ve had to find flr"If'ldng tIlrough entire

ly d tfft:,.,nt $Ources , .... lthout the Foreign P .. rti",,· or Mr Sa. assistance, or 

ult imately through the City's or the State budgel7 

I n Dl hoe. words: Was the f A still Ilimlin\j on t he'''. m could they , e Plodiale 

t he Inv estme nt Contract a ltoqett>c r? 

8 If t h ~ Investment Contract remainoo to be binding' to wh ~t el\t~ nt did the 

FA co nt~ i n rurther b l na Ing prov isions? 

9 If not. Old l\e5pondents' have tI1~ rillh t to repud iate the Investment Con

tract, or to tlIdtly terminate It, respectively to ~rml""te It trougn Ina.d:lvity 

ofthl! p~nl(Z1 

• And d id thcv do SO? 

10 At what mome"t In time Should C I~im"rrt have realized the dislnter""t of 

t he R. u os i ~ n Pertlu . or a unil Mc r~ 1 relusa l to further 5I.Jp pn rt tne proj <><t ? 

11 Oaim ant . after 1999, t~ e ~ to keep th~ project Oil tr~ " I< . or to revitalize is, 

oo t no fresh m omentum c:c uld be fuun~; wa s the f'A te..,."lnat ed a l rc~d y in 

the fi rst !I;I I. or 1999, liS d iSOJS""~ by Prof"".or 8elov? 

12 What: Is t.he effect. 01 Mr 1<IIrpo~'s letter of 16 AIM ~ 2(0) (0( -69)1 

Issue 3: CI ;o lm for Rei mburl ement of Pre-Development I!kp6ndilure t 

13 SPH ~ n d/Qr Clelmant we nt to very cons idernble expt nSfl lo r Ina plann iflg 01 

t~ NIPT, lined UP consultan ts, p""pared numcrt>\J s docu ments. fo r Wllich 

CI~im~nt now seeks re lmbu,-,;ement - and ~ r Rowso ~ sta ted in ~rn 26 
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thilt h .. was oovi<ed that the e~peoditu re s "iJre reJ",l)",I'Sa/}f" WId"," varloi.ls 

<lgreements pr"{Urod b~ #Ie Pa,ti#!s ..• '. 

Whilt IS the document'IIY basis for Ihl~ !ffiItemllnl, In Clalmanl's view? 

14 In 1995 ~r>d be"'/ond: W~5 II discussed amoll!l thc 5I'1arehold"rs Ih~1 .ud, 

eKpc r>ditures WMll d tic Incurred filr artd Oil b!: ha l! or 1M f't ll kQVO l.O!...i.a 
$M cMpldersl, and not only on bch~ lt of the Forel,." Parties Cl[ Me Sax po::r

sonall y! 

IS Arid II Ihis wa5 diKUSse.:t : WolS Ih"'" e"",r en agreement - at the ume 

.. hocn em..,;n!} into the Founders' Ag,..,..me m ("FA"), or any time thereafter 

- th~t ~e cosls ~re reimbursable 10 lhoc FDre 'lln Pertles/O alr"''"t, ertl\er 

tnrOlJgh lAT rulkov o or O\llerwl!.fl through th ~ other Fo und e rs? 

16 How do we have to lJn demarld tha t thc foreign Parties ag",,,d to FA 6.), 

on Ih" face of thlli provision waiyjng costs ~ "ntcnoq Into the FA, 

whf!n on the other hand - as p .. r Mr RDWSOn'l;: report - already prior 10 

December 1994 very slgnlflUlflt cosls exceeding USS 3.3 milhon ...,1!Ill (Q 

h~ve beell iocurred which. desp~e lhe le rms of FA 6 .3, are nOW d"imP.d IS 

p~rt (If Uilima lll's pre-dtvelopment advftn~e d itlm? 

\ 7 FO liO"'"," up from Q 14 SIXl"e: In th~ framework of n e~Oli"li ons lead lrrg 

the COIlClusion of Ihe FA, did tMe Foreign Parties and/or Claima ll! irtdicate 

ttle fact (and magnitude) of the .,,,penditu~ alreftdy If\O.I....,d and likelv or 

expected 10 be incurrcd In t he time 10 come, p"rtIWler1y;n connection wUh 

the securing of a flOilndng commitment? 

18 More Pl' rticuiar1y, aftcr the condusion of In~ FA, IInll durin~ Ir.. further 

"Iife" unde r tnc FA a nd as Sh<lrEholdcrs in lAT Pu lko,,"o: 

Was the nature and magnitude of further s~MI" g du'l,.,.. 1995 to 19911 

eVf!. discussed ..... IU' the R.u9!.lan P~rtie1: and the 60ard of IAT Pulkovo, and 

w;os it approved? 

19 for Inslance, were all Parties 10 the FA a nd sharelloldcrs of JAT Pulkovo, 

snd lAT Pulkovo itse lf as thoc co rlXlrate entity, mftdc aware 01 too dl a ... ir.g 

(or lJ l t i m~te ly intertded dl~rg i ng) ~y tl, e Fore l ~n Pa rties/C l a i m~nt) for the 

10110>"l in 9 cosh alld e xpend itures it>alrred by ttl<: Rl ' el~n Parties: 

,. 
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(i) ttle c~"'!linQ of several millions fo.- consultants. 

(ii) tile c ~arginQ of ~dv ' sa ry cest. p~id or to be p.akj to DM G, OPIC, un 

Ipartt:apit.1 Md MIGA of US$ 1 5 mill ion 

(iii) the char!!,"!! of appro • . US$ 2 milhon for u .... r1"" to employees or 
Su (Holdings) Umlted, 

(i v) the ch~rg ing Of the sa lary for Mr Cat1 " s..x of over US$ 1 milIlOJl, 

(v) the char!!ing for Qalmant's ~nd STV. offlce o~rheads, 

(vi) 'hoe C1l&rglnQ of US$ I million fe. desl9n and engi".,.,';n!!, and 

(vi i) the Char!! in!! of over US~ 4 million for "transfer "greements". for 

transferring inte rests or Ind ividual Sh9tl!ho ldcC>' to Strnteglc ~art

ners. 

20 If 001' wny was Ihis not dIsclosed, discussed uP/ront, ""th the view 10-

wards seeking ~n i>!ltl!~ment how to (leal wilh such costs~ 

21 [" the rramewor k of tI'e I I~blllt¥ deds ion to be mack: by tn~ Tribu,,",I: how 

should too Tribunal decidQ lIabijity aM racovcrabilitv in prlooplc for any 

onll/eadl one 01 \:hi' ilems as per Q 19 (I) to (vII) now d aimed In th'$ artll-

1111\1001 

l2 Wilen In ~lm1r>g those Dre- devel~mellt expenses : Co uld the Fore ign Par

ties or SB~ 1<:1: on behalf or IAT Pulkovo. a"d bind IAT Pulkovo thereby, as 

Claimant asserts? 

Did Mr Sax h;wo, il proper corpor"le authority to act for lAT Polkovo, Ot II 

m~ndatc ? 

23 Dr cook! Mr Sox onlV ad: on beha lf of tj,a FOI"Clgn Part,e-s; respectively him

,;.elf, absent the requin:d unanimous dcci~lon unCler fA Chapter 12.7. as 

tho,; was argued by Respenrlellts? 

24 In this contc~t , Was Mr S~~ ever (orr~clly ~p~nt~d as Vic~ President of 

IAT Pulkovo, ~ nd re Qistcr.ro 8S sud1. ~s ~ da lms. &00 as this h!'d oe-en fo

re~ecn In FA 13.3 ~ 
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• 11 ~ot: why not? 

25 How did the Fo re l ~ 11 Part ies and/or Mr s",x commerciall y assess their con

tinu e<O spending under \~e perspect ives of the • ~5 It sccms • re l &t iv~ 1y 

easy e~it c l ~u~ IMXOr!lll1g to FA SA? 

26 Is FA 8.4 applluoble In Q<Jr context, ~s RespOf1('ents' maln, ... ln, Qr Inapplica

ble, <l5 O .. I~<1t maintains? 

17 If th,"~ h~d ~en 1'10 aogre.ement thlll ttles .. prlHlcvl;lopment costs o;hould 

ulllmMO!ly be borne ~ JAT Pulkovo or Rl!!;pon~nts. on whal b.»is could 

those costs lind their way Inlo the { BRD finandng offer, as p~ rt '" the 

loan" 

And on Wil e! bas is co~'d tMe Fc reigll P~rt i c, e~pect th~t t hi s will l>e accept 

.bl ~ to tn ~ Ituss lan Part ies? 

Has \:t1is been discussed, !l!lreed1 

tssue 4 , Claim fw . "I .S¥. Developer Fee 

18 What is the legal/contrllctual ba5is lor Illis d~im? 

29 How ",..,; ,I r>e gO!I~led/~9reed? Do we huve" sigrolJ(! documen!7 

Issue 5: Termlnlltlon of IAT Pulkovo 

3() Wa, IAT Pulkovo propeny ad ministered "",,en bevond 19911 a nd ultimate ly 

properly liquidated? 

31 If not: Would lin Incorrect. adm lnislTation or liquidation 01 tAT PulkOllO IIi"'" 

ri .... to II J~fled elllim 01 aalmant? 

32 If so, for whilt kJnd of tJlllrru.? 

33 I, there a ~ioloatlon of In lernlltio"al 1"",7 WM l[)ere an oael a kin 10 e ~ propri

aliot'-' 

Issue 6: St .. tute el Li mi t ation for Mone tllry Clllim. 
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34 HI>W Ci>n we ~"der$18ml Claimant's ratioM~ fnr not sutlmllllr.g th~ p~

dcvciopme"t p.XP~!I1 se c l ~ im forthwith or rather promptly, ~5 ~x~nd i lu r"" 

were tw.in g In curred, or In any event immediately wh en tM e EBRD offer 

lap sed In 199~, if th<lre II ,d tw. en an <>g reum~nt lt1~ t they are rel lT1burs~

bl., , 

35 Woo ld it be unrc'5O<1&ble to think that UaimiOnt, 8 II<!ry well expcfienced 

lawyer, must hall<! been aware of the STatlJte or limllatlon, and & 3 year 

s.lalute arguaD/y must have been rami liar 10 Il,m, since ttll' Is tne stiltub> 

01 L,mitallon atcOrdln9 to rnMy II not most US St~e la'" h!(llslatJons. 

36 Reqardin(l Clulmilnls moneta,..,. dlli"", : when did a vloilltion 01 rights oewr, 

1~llir.g urodcr Article 200.1 Ru .. ian CO 

37 Res!>ect ively, wh en co ul d or shou ld C l a im ~nt hIIv~ prese nted nls d~ims for 

pr8 · d~v~lopme nt e~penses, under Article 200 2 Russian CO 

18 Are <orne or all of CI!limant·~ monetary claims for pre-development ex

penses time-~rredl 

39 If not: on w ..... t bMls d oes Oa lmant have a valid d"lrn in prlrocrple (subject 

tD the an"lySls Of the quentum in a fi",,1 stage ollhlS arblll'ilL:lonj? 

40 And how to deal wiUI inU! rI!st (whim mllY be more significant thlln the 

c~pital ~m(lur't), Interest rate, Simple, compClund (~ n d compo~nd;1I9 ~8-

sis)? 

Issue 7, Claim lor Re-Inll.l.me nt a5 an Investor 

41 Does Oalmant hall<! standin':! on the basi. of CX-66, for d"ln""g tha t h., 

should have been soeleC1P.d u the developer for the AT In 200n 

~2 What was tral'l!>ferrcd/asslgned to Cla imant unde r 0·66, having regard 10 

(the prob;o bly universal, but 2'000 year old Roma" noL:loo of) '~mo plus 

juns tramferre pereSl quam ipSe hi1bet? 

43 Tile issue mig ht root rea lly he answere<\ by EnQli sh lew (governing 0.>66), 

but by Russ len lew, s in ce the transfe r/assigllment wou ld h~ve to deploy 

certain effe<:ts for JAT """"eva. Views/comments? 

"I 



44 On th~ ""me Issue: what COI,J kl tte transfe,-reO as a stock Illternst, hoviny 

l"C<l<lrd to the stl1ct Tr~ nsfe' restrktions al; per the Ch~ rte' ~rId the fA? 

45 Re-·think ing l~ Tribumol's eadler prelimil\ilry (leclsion as per tM 24" Or· 

Ocr : C~n '-1. ~x st~ nd " into the s.n""," 01 til l! Inltl~ 1 P. ,ty? 

Or ., .... th.., TI10 ... nal's inrulhJ perSOlflje r-enec:tion correct, In the sense 

Ihet the partIcipation in Ihe project as an Inlr(:slor lind developer Is ""I "In' 

ter-cha"llCllt>le' or tran.k::r~ble from SPti/psP 10 lin indivldunl (Mr Sax), 

even thou gh at t h ~ t i m~ '-1i d-19905 Mr s,.,~ n11 Qnt h" vc IJoee<1 the drr,.ing 

furce behind SPH{l'SP' 

~6 RC\llIrding Iotr Sax' ,I .. im thaI. In 2007, he should twlve been elaC1cd as the 

de>Jeloper!inllcstor for the A1tcrnativ~ T ermln.l: 

" I s it of sjllnifiUlnce th"t - during tha 1990s, SPH a"d Mr Sax weffl 

apparently Ilgnincantly cngl>ged in numerous airport development,;, 

and were active ;uountl the globe (!IS eIIn be seen from Mr Sax first 

witness stBtement, (W5·1 , identifying numerou. a.rport develop· 

rf\ef1t proje<:ts in W11i d1 5trat"ll ic Partners were invo lved, such ~ s in 

Moscow!5e~etievo. Vietnam, GIbraltar, Senegal, the Philippines, 

Guatcmal~" Congo, Ecul>Cl .... , Indoncsl., Iionduras, P./Iklstan, Ann".. 

nia, .hImlll'~ and Uruguily - none 01 wllich how""e' materializcd, 

see Transcript of 16 December 2011, p. 93) , 

" Vlher~$ ll'lere seems to be no further record 0( Mr Sa< ;nvohremcnt 

since 1996 to date (but for Mr Sax to correct if this Is wlong). 

47 Why did Mr Sa~ not parb r.ipate in the tender process fo, the A ltem~ti v~ 

Tenn i""l? 

<18 How could Mr Sru< hllVe ' utrilled the (very heavy) pn:-qualiflcatlon 'rit~na? 

49 Was Mr Sa~ awar~ that procurement I~ws in Russia rn . ng ed? 

Was he cntltled to expcd; that laW5 in RU~$ia would not be ( har>ged. ~nd 

would rem~ln stabll izcd on the basis liS they were In 19957 

And .... oo ld II '1~lm I'or ~xcluslvlty, as ,"""uested by Cla iman t, be <;ontrarv to 

Russian antltrustlaVl' 



.- d UNCJTRAl Arbitration Final ArbItral Award of 30 Man:h lOll 79 
n, r .... A ~ v.; ill ' ... ..,.. .. Ii<. _ ........ Q)""''''''' " """' _ .... _ !Convn_ ro. ~...,. (4) <>; .... - ...... .-, I'! """ .... rt "" .... 

- . - -

"sue 8: C.,st Dedslo" 

lrnl'O!luctlon: 

Tt>e' Tr ibuna l m<>v be minrie<:l \0 !lla~1! II (Osl dcc~iQol witnln 115 delcnnin~lo()" 

,.'" iillbility . ~ctive. of whetner Or oot th~ case will proceed to a l in al Q\J~n_ 

tum Sta~c , 

For th~t purpose, the Tribunal Is likely 00 ll!<Iuest the P~rtlcs to file thei r <:OS! 

submissions .... 'thin about 2 weeks alter the Stod<hol m HUrlngs, resped:iv<::!y 

... ,th ln 2 w .... ks IIftcr the eJ!c:hange of any post -hMr"'ll bners (if ,my; fur discus· 

slon), 

The fo rmat atld leve l of detail 01 the cost submiSSlOlls must be discussed basi

ca ll y at th<: H~ a ring. as WI! want to ~ vo;d \0 rete i .. '! ~ onc-sheet summmy of 

costs from one "de, ~nd a fullle~ver'arch fi l ~ of detai led Invo itf>'l etc fmm the 

other SIde. 

In this c""text, however, 5O~ Issues a nSI' wIlldl may 11150 be discussed "'- the 

Hearing 

50 Is Ch~rte r ~ticn 20. 10 ~pp l icnl}le, "s CI~lrrNlnt ~S5erts, or i""ppli(~blc, 

85 Respondents ~sscrt? 

51 Does it deroga tfl the Tribunal's ~uthonty ~"d level of ~ppreciatio" under 

the UNOTRAl Rules? 

S2 If Section 20.10 Is ~PIllic.ble · how to undc'st~nd better the Jll"ovision on 

costs In Ch~rt~r !>ect\on 20. 10, referring to an arbitration "jn lKJ:ordance 

"jtt! this Chapter 19"1 

53 What W<><Jld be tI'e y~rd stlck for mc~suring t.ad ral l h or oros. negll!)O!l' ce or 

wil lful misconduct, In o:IImeuion with a d"im (or oo~ts?· 

269 Qn..1ZSeptember 2011 , Claimant's CDunsel filed CM-76, II brief responding to 

Issues aris ing out of the expert wit ness statement of Andrew Fletcher QC, 

supported by CX- 256 and an expert opi nion on Et'lgi ish Law prepared by 

Romle T<lger QC (CW5-10), dated 14 September 2011, lind a supplementa l 

witness statement of Mr Olrl A sax (CW5- 11). dated 15 September 2011. 
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270 9n 2Q September lOU, Respondents filed l-RM-33/Z-RM·3S1, requesting the 

Tribunal to disregard the a"'man"s CM-76 and the supplemental witness 

statement of M~ Sax as having bt!tIn filed without first h.'Ivlnt;l obtained I~ve 

from the Trlbu JJilI. 

271 On lS Se>,te mtle r ZQ11, CI" lmant filC'd eM-n, a renewed motion for a jur is

dictionel ru ling ~s t o Respondents 3, ~ "ad S, referr ing to ttle Tribunal' s Or

ders No. 2S paras. 36·39 lind No. 28 para. 9, to whiCh no suit was given bV 

Respondents. Claim"nt requests the Tribunal to rule that Respondents had 

'-full oP(JOltumty to present Cheir case to the Arbirral Tnbunal", 

7.72 00 22 S<lptember 201.L by eM- 7B, CI"imllOt rommentec! On Rc s p<lndent~ 

request to exclude CM"76 ~nd CWS- ll, m~int;,o i ning tha t a~lm..nt's res

ponses were proper and did not constitute a bad faith eonduct and that, on 

the contrary, the Fletcher Opinion should be excluded from the ~Ie~ in its en

t irety_ 

273 On 26 Sl!olember 201 L Ihe Chelrman St'nl oul 1'IM email eltplaining his v iews 

re<:l<lrtllng I he Hdmissibility of CM-76 and CWS-ll, concluding th~t - Hlthough 

these filings h ~d not had the prior ~uthoriza tion of the Tr ibunal - they should 

nevertheless not be stru c ~ from the files, " nd that they might be dis.cussed 

ilt the H~tings. to the ed'enl ne<:eSS<lry . The s~me shOUld apply to the leg<l l 

opinion filed by Andrew Fletcher QC. 

In the Chl lrman's view, as elCplllned in tht' email. It WO\lld be procedurally 

unwise to discard these fili ngs (while the Tribunal's earlier decision not to 

consider the leg,, 1 expert report prepared by Profe5sor E.A. Sukh<lnov f ilnd by 

Respondents if Professor Sukhanov without good cause did not present him

self at !.he Hearings fo r cross -examination - when cross-examination of him 

had been requested by Claimant' s counsel - WlIS a "dear-cut" and rather ob 

vious decision, mandated by deeply rooled notions of due process; the two 

situations, therefore, muld not be seen ;,0" being of a similar nature and pro

cedl.lril l impect/relevance). 
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274 On 29 SeptembeLlQH, Respondenh' counsel requested leave f rom the Tri

bunal to submit short written comment" in response to CM-76, CWS- l 0 <Ind 

CWS- l1 in ~dv ~ nce of the Hearings. 

275 On the s",me day, Claimant"s counsel <Igreed to Mr Kropotov's request, pro

posing however that, prior to the Hearings, ~ ny written submission be filed 

no later than by 13 October 2011. 

276 .on 30 September 2011, the Tribunal con f irmed its agreement to the fore

going by ema il. 

277 On 5 October 2011, ReslX'nd ents f iled l-RM-34/2-RM-40, with brief com

ments reg~rding Claim",nt Mr Sax's witness statement (C-WS-ll). ~nd ques

tioning its credibility. 

278 Qn JLO<;:tober 2011 , CI~imant fi led CM-79, addressing matters of Mr Sax' tes

t imony. 

279 On 10 Qctober ~Qll, CI ~ imMt filed CM-SO, suggest ing an expert confe renc

ing with the two English law e~perts , ~ nd opposing ReslX'ndents' in tent ion to 

file a furthN opinion addressing Mr Tager's opinion. 

280 On 10 October 2011, the Tribun<ll iS5ued its 33~1 Order, addressing the mat

ter5 raised in CM-80, suggest ing the preP<lration of", joint relX'rt of the ex

perts on point5 of agreement and disogreement or, ~ I terna tively, the filing of 

a short rebuttal opinion by Andrew Fletcher QC; t he Tribunal ~ I '>O suggested 

th~t the experts might meet in Stockholm just pr ior to their join t exam i n~ 

tion. 

281 On 12 October 2011 , Respondents f iled l-RM-35/2-RM-41 regarding ·wit/JOut 

pmjudice" meetings of the two English I ~w expert~ Andrew Fletcher QC and 

Romie T~ger QC. 

282 Qn.l3. October 2011 , Claimant f iled a Pre-Hearing Brief e l abo r~t ing on further 

~spects of the Investment Contract, the alleged il legal expropriation, and 

commenting on Respondents arguments. CM-84. 

----, 
" 
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283 CM-54 was accomp",rl led by an Ap~nd ix 1, conb! inlng det811ed responses to 

the issues and the questions 1 \0 53 raised in the Tribunal's 32 '''' Order. He

re inafter APP-CM-84. 

264 FlHther, on 13 Octoi;!I:L.2W..1., Respondents filed l-RM-36/2-RM-42, contain 

I n~ Respondents skeleton brief on li"bilil y issues on the S3 questions raised 

by the Tribun"l . 

In " sepal"llTe document, Respondents' counsel addressed several Russian 

law aspects, essent ially In response t o Claimant's CM-76. 

2.65 Furthcnnore, RespOl'ldel'lts fl l9(j a supplemental opil'llon by Andrew Fletroer 

QC, dated 12 October 2011 (RWS-7J, containing comments to t he opinion 

submitted by a~im"nt ' s expert Ramie Tager QC (CWS-10). 

286 Qn 17 October 2QU, the two English 11I w experts An d rew Fletcher QC and 

Ramie Tager QC filed 1I Joint Memoralldum all matters of English I ~w on 

which they agreed alld disagreed. 

287 From 17 to 21 October 2011, the Liability Hearing_ were held at the 

Stmdv1igell 7A ConhHellce Cellter In Stockholm. The following persons pinti

cip;>ted: 

• Claimant: Mr Car l A S~x (~S Party ~nd witness) 

Andrew 1 Durl:ovic, counsel 

Vladimi r V. Gladyshev, counsel 

Professor Oxa"'" M Oleynlk, as legal expert, 

present on 16 a lld 19 October 20 11 

Chrlster Hakllllsson, counsel, p;trl ly ollly 

Ramie Tager QC, as legal expert on English 

law, present during 20 Ottober 2011 

Professor Tai-Heng Cheng, liS leglll expert on 

Inte rn ation ~ 1 law, presel'lt from 18 to 20 Octo

ber 2011 



• 

• 

• 

• 

For Respondent H- 2 : 

Respondents 3·5: 

Trlbunl1l : 

Court reporter: 

~eter klrt>es (Di rector or Alan Stratford and 

Assodlll..s), liS eKpert, present on 18 and 19 

October 2011 

1,In Rowson, liS expert, present on 18 arK! J9 

OCtober 2011 

Professor Oleg Skvortsov, counsel 

Leonid Kropotov, wunsel 

Ms Mllrill Onikien\c:o, counsel 

Josh Wong, counsel 

c taes R<liner, counsel, partly present 

EllzlI veta Reyvakh, as Interpreter 

MariB Smlmov~, represcntatl~e of Respor.dent 2 

Natalia Nlizarova, rcp~t8t1Vfl of Respoodent 2 

Mikhali l vovich K.,rpov, as witness 

Professor Willillm E. Butler, as ~ xpert, present 

on 20 October 2011 

Pro fessor v. A. Belov, as leg.,1 expert, presen t 

on 20 October 2011 

Andrew Fletcher QC, as leglll expert on Eng" 

lish la~. present durlng 20 OCtober 2011 

no appe<l r ", nCeS 

Advok~t Per Runeland 

Professor Andrey Bushev 

Milrc Blessing 

Mrs Susan McIntyre, Report ing International 

London, rp~gintl@dlrcon co. y k, 
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288 The Parties and witnesses/experts - in agreement with the Part ies lind their 

cou ns.el - were heard as fo llows: 

• First DaV, Tuesdav 18 Oct 2011: Opening by the Trlb~nlli. Oiscus

sian of the further prOQri'lm. Claimant's coun~el presented and filed two 

time-charts in colors showing the time-line of the de~elopment of the 

project from its first stages In 1991 to 2007; these tlme-chllf ts lirE: ap

pended hereto as Appendices 1 aod 2.. The entire rest of the day was 

devoted to d lrec;t e~lImlnlltiOn and Cr05s-exllmlnatlon oj Mr Carl A Sax. 

The e~lIminatlon of Mr Kllrpov liS well as the examinllt lon oj Oahn,mt"s 

economi( eXpErts Pe ter Forbes and Jan Rowson (Inltlllliy plllnned to be 

heard on the first dllY), had to be postponed. 

• Second DilV, W.dnesday 19 Oct 2011: Peter Forbes lind I an Row

,;on, both of Aliln Strll tfonJ (on the NIPT B.!lse Case Scenario lind the 

d"im for reimbu rsement of pm-development expenditures. as per their 

expert reports Of April 2011 (CWS-9); thereafter followed by the eK

am inat ion of Respondents' legal experts Professor WIlliam B~tlcr and 

Professor V. A. Belov. followed by Claimant"5 'e9&1 expert, Professor 

OX3na Mikh&ilovna Oleynlk . 

• Third Day, Thursduv 10 Oct 2011: Andrew Fletcher QC and Romie 

T~ger QC, in expert witness conferencing; a bundle on the leading Eng

lish cases on contr~ct Interpret<lt ion was submitted; their eXllm ination 

- mostly by the Trlb~na l - was followed by the examination of Mikhail 

l. Karpo~ liS witness; Mr Karpo~ brought with him the Minutes or a se

m inar of 16 July 1998. In R~ssilln language (an overnight translation 

thereof was prep.ared bV Leonid Kropotov, and was flied on 21 October 

2011 as RX·SS); the testimony of Mr K .. rpo~ was Interrupte<l In I hc late 

"fternoon of 20 October 2011 so as to allow the hearinO of the testi

mony of Profes,;or Dr Tal-Heng Cheng on aspects of International law; 

he delivered a voluminous folder with a co llectlcn of cases ;md mate

ria ls ~s references to his (Interesting and elcQuent) orBI presentat ion 

between 17hOO li nd 18h35. 
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• Fourth DIIY, I'rlday 21 October 2011: Opening IIddress by Maria 

Smirnova, delegate of Respondent 2, follow ed by con tinuation of the 

examination of Mr Karpov. Further "t"tements and examination Of Mr 

SaK; in addition, Mr Sil l< (lK l ensive ly discussed the Minutes ~ferred to 

by Mr Karpov (RX-5S); b y IIgreement, and due to lack of further time, 

o:oul1sel prefer~ not to deli"",r oral dosing ar<juments; dosing of the 

Hearings in the IIflernoon of 21 October 2012. 

289 On t he I",.,t dlly, 21 October 2011, th .. P,,"t ies 1lnd t heir counsel, .... ith words 

of thanks, affirmed t he correctness of the proceedings, and yolced no crit i

cism re<;Jard ing due process, fairness of t he procedure, the ir right to be heard 

"nd equal treatment. The st~tements were recorded as fol lows: 

The Chairman; The C I,.,lrm~n . Now. for tl1~ ""'Md, ~ ve ...... Important a n ~ ,e ' 

riou, question. You !tIlOW I~i !i Tribur\il l h""" Wime duty; the prime duty is to 

treat the p~ rtles eQURII V, wM eqll<llity. "nd to 9;~e each party a sufficien t 

time lind OflPorlunitv to De heard. These ~re ttle two prime duties 0( this Ar

bitral Tribunal. I now would like to """. Cillimant nrst and then Respo<Jdents, 

whether at iei'M on lhe two p< lme duties there Me any complaints to the pro

ceedings wt) ilIId or tolnpla lnt!. .... gardino this Arbitral Trlbunel. can I ask 

you, "ny complllint. Al)CJrewl 

Mr Dur~ovic: No complaint at all, an~ we express our ~ppreel.tlon to all three 

"rbitr"to," for their nne WOrk and for their vMlen~e ~ "d lor listening to th il"\9s 

ttl ~ t perhaps tll ev ~ I .... ~dy und ~'"tMd ",ld puttil1g liD with the ,."pet i ~on 

'><lme-tlmes and thc length of th ings. Very. vurv w~1 1 done. It Is actua lly quit~ 

an honor to be here wlttl SUCtl di.tin~u isl'>Cd " ,uitratol'5 on the panel. Also our 

appreciation to Ihe OIMr sldo. It ilIIs been ve ...... co<dlal, thank you; it I'as 

been a pleasure working on the otw sid .. of tne Qt, •. 

The Chairman: Thank you so much. 

Mr KroD9lOV; No cOmpla ints. Thank you to the Tribunil l, and ..... can sup~rt 

what Andrew seld In tNt re ,pect Dnd in respect of the Tribu"lli. 

" I 
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Jhe Chil lrmao: Th~nk you, I lorgot something ve,~ in'potlimt. Eltz~beth, 

tt1~nk you"" mut l1 IIlI' your trmlSlJtion . It was wor>derflJ l. Yo u were ~ perfect 

transl~tor, '" 

290 Moreover, on the Illst day, t he further procedure and tlme·table was dis

cussed, In particul ~r !.he size of Post-H",,,ring Briefs and the level of detai l for 

the cost submissioos, couploo with the suggestion tMt counsel m<lY wish to 

come up W i th a Joint proPOSIli. The following steps were thereupon agreed: 

• within 1'1 dayS; joint proposals of (Quos,,! regllrdlng (I) the size of con

tempornnoous PolOt-Hel!lrlng Br iefs am! ( ii) the format/level of detail 01 

the subsequent contemporaneous cost submissio n~; 

• by Friday 20 January 2012, filing of cont~mpor~n eou s Post- H~~ rirlg 

Briefs; 

• by Monday 20 February 2012, filing of cont~mporllMOOUS (Ost submis-

sions. 

29 1 Th", Tribunal indicat~d Its Intention to notify its Award within March 20 12. 

292 00 10 November 20jl, Susan Mcintyre d~liv~ red t h", verbat im transcripts 10 

t he Memb~rs of t h~ Arbitral Tritlunal and t l>e Couns~ 1 who attended the 

Stockholm Hellrings: In total 904 pages plus 107 pag~s ol lrodlces, 

On the sam~ day, the Chairman forwarded the tr~n 5c rlpts to all other reci

pients of the Tribunal's communiC.!ltions, in particu lar to Respondents" and 

s. 

293 Qn...16 November 2011, the Trltlunal issued its ]4" Order, IlInectil'l',l the 5e

qu",nce o f examinat iOns at the Stockholm Hearings. f urthermore, the 34" 

Order confirm ed the further procedural mil~"lones as they had been "greed 

in Stockho lm, I.e . 20 ) anU;lry 2012 tor the " imultaneous filing of Post Hearing 

Memorials and 20 February lOD, for the simu ltaneous nllng of Cos t Submis· 

sion5, whereu pon the prese nL arb it ral proceeding~, liS far as rela ting to li ~ -

Tr~rlSCnpt 210ctll pages 902/903, 



bllil y, will be considered closed, with no fu rther filln9S being IIdmltted Into 

the re<;ord except upon spe< if<c le~ve by the Tribu"lIl, 

294 In connectiar> with these two further filings du~ 20 January 2012 ""d 20 Feb· 

ruary 20 12, the Tribunal invi ted counsel to communicate Internally In respect 

of (I) the length of the Post Hearing Memorials and (II) the formal and level 

of detll il "nd further i$Sues (compensability of Party COSt5, interest, currency, 

payment terms) ror the prep~rlltlon or the Cost SubmiSsions. 

295 The 34'" Order also informed the P;;Irties of a further draw·down from the 

deposit in I he total amount of f UR 202'860. · ·. covering interim 1'ces of the 

Arbitrators "1'1 l ime-spent bi!siS, travel disbur:;.ements, Conference center 

cha rges and charges of the verbatim reporter . 

296 On 12 December 2QII Respondents' (ourlsel lTi!nsterred the fu rth er advMce 

of fUR 100'000.-- to the Tribunal's sepllrate ;;Iccount. 

297 On 2Q JiHluarv 2012, Claimilnt til ed the Post·Hei!" nll Brief CM- 85, t oge ther 

with an updated Index of Claimant's Submissions eM·! to CM·aS, and ,Hl up-

dated inde,. of Cla imant's exhibits CX-1 to CX- 252. Claimant's PH· Brief es· 

sentially focuses on the validity of the Investment COnlract, its b' ebc.h by 

Respondents under t he standards of Russi11n and in~rnill ionil l law amounting 

to an unl~wful expropriation and, conseQuently, the liability l or the full QIJ/IfJ· 

tum of d~mages, Includ ing in terest and sanctions. 

298 On lhe same daYJ ;;lIsa Respondents 1 lind 2 filed their Post·HeO'Jrlnljj Brief I · 

RM-37/2-RM-43. 

299 On 3Q January 2012., Claimant fli ed ' M· S6 which dI 5cu~!;Cd a number of is· 

sues which cD\lnse l to boti1 sides had not been able to so lve in respect of the 

formilt i!nd contents of their cost submissions du e to be filed In February 

2012. 

300 0031 January 20 1iL the Tribu,,~llssull"d its 35" Order, suggesting to organ· 

Ize 11 telephone conference on either 6, 7 or a February 2012. After review of 
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counsel's availability, the telephone conference was fixed to take plllcc on 

Tuesd~y 7 February 2012, ~t 15h30 Zurich time, 

301 On 7 Febru ary 2Q12, a tl! lllphOne conference took place attended by C I ~ i

mant's counse l Andrew Ovrlcovlc (p~rtly), Vlad imir GI"dysl'lcv and Respon

dents' counsel leonId Kropotov and the members of the Tribunal for dls<:uss

ing the different views renccted In CM-86 in respect ot cost-related Issues. 

302 Inter iJlia, t he Tribunal discussed the lime ror payment and !loy post-award 

Interest which might be due and pilyable in respect of the Tribunlll's cost de

cisions. Regarding P'lyment lenns, Mr Leonid Kropotov on behalf of Respon~ 

dents urged that any P<lyrnent stMlu ld only become due eft er 1 January 1013, 

because - <I S he explained - there Is no al lowance in the City's budget for the 

cu rrent year; ~\r Durko .... ic on behalf of Claimant disagreed and 5trusscd that 

a payment for reimbursement of Party costs wil l be due as of tile day of not i

fication of the Arbitral Award. 

303 On thi'S query, the TribunallndlCZlted that it could be minded to ~rant a grace 

period of 30 dl'lYs for a party to reimburse arbltrntion costs to the other par

ty, but that - cerl l'llnly - the Trlbun<ll could not endorse Mr Kropotov's pro

PO""I. Applying a 30-day grace period would mean tMt default Interest on 

the o u t~t<lnding payment would only start to run as from the 31" day on

wards on a simple (not compounded) interest basis. It may be noted that 

Cla imant 's counsel, In CM-S7 para. 7, ~g reed to the app ll c~ tl on of such a 

grace period. 

304 As for the inte~e5l ,,,te, there was di~ussion whether It should be deter

mined by looking at the ~}/ CZlusae. or whether some other basis would be 

more appropnale. 

305 On 20 February 201~ RespM dents filed the Cost Submissions 1·RM-38/2-

RM-44. 

305 .QrU he :>arne day, also C I ~lm~nt f iled the cost submission, CM-87, together 

with a spread-shoot and the updated indices of CMs and C~s. AS far as the 

interest r~te is concerned, C I ~l mant's counsel raquests that any sum 
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aWllrded to Claimant but unpllid durlnll the grace period shall bear interest at 

the !"iIte of 2158 % per annum, charged on a monthly .;ompounded basis.lI 

Oalmant's subml~ion inter alia also contains the Engagement letter signed 

betwoon Amsterdam & Peroll lind Cllllmant Mr S .. x, providing for stage pay. 

ments ;lAd .. 10% succ~ fee, CX·:265 ~nd Exhibits, 

307 The discussion of these cost·flii ngs will follow in the Cost Section ~ t the {lnd 

of this Award. 

308 On 21 February 20.J2. th{! Tribunal asked Respondents' .;ounsel for clan fica · 

tlon of thll claim for recovery of counsel fees, which WllS answered by return 

mail of Mr Kropotov. 

309 9 '1 22 Fepruary 2012, the Tribunal Issued its 36" Order, grant ing e"eh side! 

an opportunity to comment on the other side's cost submissions by 27 feb · 

ruary 2012, Md invit ing further comments from RespondE'nts "in CiJse this 

Tnbunlll was to decide on some reImbursement of costs (0 ReSpOndents", In 

pentlcular 

• to also state thei r v iews wi th regard to a gr .. ce pOri od of 30 days lIfter 

notiftcation or the Award, and 

• to mllkQ their views known es to the rate of simple or compounded 

post·"w ... rd default illterest . 

Thereafter, es stated ill t he Order, the proceed ill9S • es fa r as they re l"t!! to 
the liabi lity phllse - wou ld be closed. 

310 On 27 Fepruar< 20J2., RespondE'nts rep lied by 1·RM-39/2-RM-45 regard ing 

reimbursement to CI<l imllnt, proposing "to set lhe term for (ost

reimbursement as one year after the communication of the Award; the rea· 

son for such a IQng t~ Is (ha( St Pet..rs(}urg City Is a public subject with 

rigId IJrld long·/asting plimning procedures ... ~ cnd furthE'r stated that they 

wou ld agreE' to apply the U80R r~te fo r 3 months deposits, lIS a rate which 

wou ld not dE'pend on the winning pa rty. Respondents "see no grounds to ap· 

,. 
001 ·87 par~, 20. 
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ply murest rate for pef!;(Jn" I/()8ns In the StOlte of Aorlda and any further "if/

sent/vised" ;nc:reiI~ of the fille". 

311 In addition, Respondents commented on ClaimilnlS cost statement by rl!

marking tMt only some gener;!1 IndlClltions ilre given regarding the Swedish 

.!I nd Russian counsel, but "no words .. OOut the selV/ees", further rem .!lrklng 

thZ!\ tr.!l Ye l expenditures to M~drld, Va lencia, Portofino etc. are induded with 

no evident relation to this Arbi tra tion, and the S<lnte would apply to the fees 

and e~pensl!:S of severna experts from whom no expen fl!POrts had been re

ceived. 

312 The Arb llrillors delibernted thl! Is!>ues t hroughout the proceedings and met 

again In StOCkholm during the week of 5 March 2.01l for ora l deliberation 

sessions, 

...... 
[Rest of the "<lge Intenl ionally left blank] 



i UMClTltAl Arbitntion Flnal Arbltral AWllIrd of 3D Much 2012 - - ~ 
I ?' u.. A _wi (II I. , C..., of"'- ... '""":', til "'" """" "'x"" "_,-, ""':_ I" ."'1. (OJ QoS<: _ .... ( I; ClSC ... ~ 

H Locus standi, Jurisdiction and Valid Representation 

I Arbitrability 

31J The present Investment dispute Is governed by an undlspute<lly valid arbllrll

Von ag reement renectC'd In Chapter C "bove. In these proceedings, "eilher 

p~ rty hilS ever raised" concern or II plea that a State court ral l1er than the 

present Amitl1l l Tribunal should e ~erdse jurisdiction to hear the claims and 

to adjudicate the present dispute, and bo th, Claimant as well as tM Respon

dents land 2, haye act ive ly pa rti cipated in theSE! proceed ingS. 

314 The Tribunal reile rates that In the case at hand the F'art!es relationsh ip is 

tha t of an investment , lind IS based on a complex mix of numerous leglll 

norms, none of wh l(:h prevlIlIs, lind whi(:h must be "n"lyud In a dose link 

with others. Thus the position of the investor and slo(:kholder Is to be consi

dered along with, lind 11'1 context 01, the rights lind obligations arising under 

t he Investment Contract lIS II whole. 

315 The Trib un~l, therefore, a1'l'1rms Its s~bje<:t- malter jurisdiction. 

]I Claimant's locus standi - The Parties' Arguments 

316 Pursu ant to " Purdl~se Agreement dated 17 D..cember 2002, ri led as CX-66, 

and pursuant to" Bill of SaiD of even date (0<-59), Claimant Mr SaK as buy

er In his own name "cqulred from PSP (also represented by Mr saKI and SP 

(also represented by Mr Sa~) as sellers, a 29.7% "stodt./n(erest'" In IAT Pul

kavo, as well a:; a USS 20+ million pr ...... development expense receivable from 

IAT Pul l::ovo. 

317 According to Arti cle 14 of the Purchase Agreement, 8 registra tion of the 

transfer of the M<xk- Interest was envisaged, but never took place . 
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318 The Agreement is governed by, and to De in terpreted and enforced with, the 

lilWS of England and Wales. 

31 9 The valid ity and legill effE'Cts of CX· 66/ CX- 59 are d isputed by Respondents, 

part icularly in respect of t he ef fects or meiming of the transfer of t he ~5tock

interest~, Respondents maintain that no llssuts other th ~ n re ce ivab les were 

transferred , but not tM righ ts and obligations under the Fou nders' Agree

menlo Therefore, Responden ts argue, Claim ilnt neither became a party to the 

Founders Agreement, nor did ho become entitled to any profits there under. 

R-Uab Brief para 54/ 55, Retcher Opinion RWS-4 paras 73 -82_ 

320 Respol'ldenlS further ret;all 1M! In any event PSP w~s 1'101 entitled to se ll its 

shilres withou t pr ior approval from llil other parties, nor cou ld they be so ld, 

s ino! t hey had never forma lly been Issued. Cl aimant. therefore, neVN be

c./Ime /I party to the [nve,tm ent Project, and thus is "definitely not entitled to 

file /;tie 29.7% Interest C/iJlm, Development Fee Claim ~nd Claim for Reins

tatement · . l - RM-32/2-RM- 38 pera. 62. 

321 Claimant's expert, Romie Tager QC, d isagreed wi th severel conclusions; 

CWS-10. 

322 Prior to the Stockholm Hearings, the two English law experts Andrew Fletcher 

QC (expert for Respondents) and Ramie Tllger QC ( tor O~ imil nt) rendered 

highly detailed expert opinions on the meaning to be ljl lven to the term 

"!;tockinteresr, which - bolh experts agreed - is not II recognized t erm of 

art. 

323 Prior to the Hearings, th~ t wo experts mel on 17 O~tobor 2011 and, thereu

pon, fll eCl II JOint opinitln Cln point s of their mutual ilgreement, lind points Cl n 

which they d iSllgrne. They wnstltuted II fil l:! con~lnlng the Minu tes of t heir 

Joint Meet ing as well liS copies of the leild ing lluthot1UeS/court C>lses on 

which they re lied. 



324 Both experts, Fletcher and Tamle, we~e eKamined at the Stockholm Hearing, 

HI'".>t through examinat ions by counsel, lind subsequent ly through questions 

put to them by the Arbitr,,1 TribUl'I8l ln an expert c:onfcrenclng mode. n 

325 Under tl strict view, Mr Fletcher e~pla lned (and ttlking \!uldaflce from ttle Lord 

Hoffmann In terpretation prindples as reflected in the leading Eng lish- law 

case on contr~ct interpretation, I.e. the Chartbrook Co!se 2J, Claimant - for 

11tCk af a recogni zed t itle - acquired nattling. 

326 Mr Tager, While agreeing thll l "Chartbrook is probaD/y the most important 

case-, dISOl9~ed . 

327 In the PH-Br ief , Claim~nt furthe r addressed the ie;sue In some more detail, 

inter a lia referring to Arti cle 7 of thll Russian Foreign Investor Law of g Ju ly 

1999 whiCh de~l s with an Investor's righ t "in accordllnce wi!tl an agreemellt" 

to "transfer rights and obligations .. , to another pusan In 8CtXJrddnce with the 

cNiI legislation of the Russian Fecie"ation''''. Hence, Cla imant argues, the 

Purchase Agreement and Bill of Sale in conj unction with the gUOlrOlntees re

flected In Article 5 of Russ ie's Foreign I nvestment Law gave Clilimant the 

ri ght to obt~ in damages equal to t he pre-developmllnt adv~nces plus inter

e~l, damages connected to the developer ree Bnd !l I1 I!q .... ity participation 

I!qulvalcnt to 1'S?'s 29.7% Interest In rAT Pulkovo.1" 

'" Respondents, In their PH-Brief, again deflled the va lidity of the assignment. 

" Transcript 200c1l 1-Pi>!lcs 510-571. 

" 

• 

nartbrook vI Persimmon Homes Ltd [2{)09] UKHl 38; siIJ"rfitolll'lt parts of the Chartbrool<

dicta ~ re reflectCd in tile Trnnscript 200all at P"'9e5 5J6 "". 

Tra"sc:ri~t 200Ctll p<lge 527. 

a" i m~nt·s PH·Orlef p.ge 8. 
a"imMI's PH-Iklef, particularly P"'les 9-21 . 
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[II CI&lmant'. /ocus standi - The Tribunal's Oeter,nLnatlo n 

329 The Tn bunal ..... as not convinced by [he rather legll iistic bpprollch of the Eng

lish 1111'1 experts and t he real 51gnlflcance of the cho~n English law and, In 

con(!uc;tlng I he expert conferenclng, Indicated - on a p rellmjn~ry b"sis - that 

the Tribunal would 

" 

• ra ther be minded to look at t hl! quite apparent In tentlon~ evidenced by 

the word ing of CX·66, In the sense that , short of being able to transfer 

the shares '''i such17, the parties quit e obviously Inl ended to provide 

t he! Dalman! Mr Sitx can, to the greatest edent legally/cont ractu .,ll y 

possIble , ·stand jnto (he shags qf 5PS/SP" (term as u,;ed Ily the Tri

bunal ln the examination)"" , OInd further: 

• that - .... ,th such baSic understanding of the intention I!videnced by thl! 

tl!x t - the dedsive question would onl y be to explore to what extent 

such agreement (made under English I<lw) would deploy valid effects In 

RUSSia, I.e. vis-a-v is IAT Pulkovo and its other sloc;kholders, 

The stock certiftt.iltcs had r><>t bee n Issued ; moreover, for an e ffective '",nsler, tr.msler 

,""",rict ions .5 per the Chaner and l lw:: founders" Agreement In the sense 01 pre-emplll1e 

r ights would hitve had to be compiled with prior to " "Y suc h ~all! or Il"lInskr. 

Lite ra lPy: 7& COniam o; L",,~, J mIIke It simple - m~¥b<. it ><;rediflly simpk. It's ~ comp/ex 

agreem en t, mllllY rages, but th e in tention is clear to me. Mr 5.", w;Jllted to s talid in to tile 

shoes of 51rateglc Partners. it's ~s simple as that. SU"ilt~gic P~" tne<"$ $/lC<J ld, i f P055jbl~, go 

0<Jt or ~ Wofy ofnd h~ is the!e. ThIIr's II. There's nothing missi"9 ""'roe you Cdfl lKid ten 

pag .... , you c.", reduce it to two Imeg, It Is,," til" ""me. I f"Nd tIIls.as the Inletltiofl, and 

tI>e Int('llUon is not ""'tested by Mr 5<1.., weIfriIlg fhe Sfrn~1c- Partners' hat IIQI" Mr Sax 

"""ring .ny orher hat. 50 who is going to "",rest In between the fl>lPe parties all 

r~Pff.5efl red by /oj, s..x ;>"' Tra"scrlpt 200ctll r><>goe 521, 

Compare also Transcript 200ct l1 page 511 , 5"10. On Pl' g ~ 556' Chairman: "Ofco!frse ,t '$ 

/lot the l:Ja.,m r of SIMres, but It Is prob.,bty the transfer 01 evetythlfl(l else ttiM, except for 

tile slIares, could be tr" rrfferred . • 

.. I 
J 
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• wh ich question m;,kes It abundantly de~r thilt the 11I tte r Issues will • to 

the largest extent " be gove rned by Russi~n I ~w, ~nd not by Eng lish 

law."O 

J JO It is clear that the position ~s a stockholder may comprise ~ whole bundle of 

rights, such as a.g . contractual ri ghts and, foremost, wt"pOl"lIh! rights (and 

obI19ations), including for Instance: 

• the right to be compensated for expenditures properly iflCUrrod ' or and 

on beh1l lf of the company (If any), 

• t h-e ri ght to cash rece ll/1Ibles so ld to the stockholder, 

• the rillM as a stockholder to exercise voting righ ts, lC 

• t he ri9h! to reeeive corporate information, 

• the ri9h! to t<'lke pan In SIOckholdeffi mcetin<,1s, 

• the right to be !)<lId dividends If lind w hen dedafed, Md 

• ultimately the right to receive t he liquidilt ion proceeds or the liquid1l

l ion surplus (I f eny) upon winding up of the comPilny. 

JJl Since the stockholding es SUCll cou ld not be transferred, fBlling compliance 

with the statutory procedure for va lidly transferring Ih ~ stock In accordance 

with the Charter and the Fo-unders' Agreement, it is however dear that mere

ly contractu~ 1 claims ot SPC/SP (referred to as the "recelviJoles") could be 

transferred (and indeed, ror the purpose of this arbit ration, the tr;lflsfer of 

cont ractual d alms Is particula rl y relevant), but nOI, for Instance. the exerds

log of vot ing rights. 

Com~re tt1~ Triburlill'~ r<:m~rI<s 81 tne Hearirog, lor i JlSt~nc~ the Chairman, TrJnouipt 

page 513 : " ... the ~5t of this agreement IS whe th er ilnd to what eXlent It Is effective in 

RI!s$ia under Russi"" I~w, I. e. where tile Qgrr,ement should produce some effects. K 

Se<i! e.Q. Tr~nscrip! p1>ge 516. 
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332 Hence, I he vi!llld lty of t he assignment in respect of the pre-development e~· 

pel'lse claim (explicitly mentioned in e X-66), clInnot reason<lbly be doubted," 

Likewise, It cannot be doubted th/lt the arbitr~tl on cleuse is tran5ferred to 

gether with any such daims, as an ancil lary right attach ing to SlJch claim 

~llke II shadow'."" 

333 On the other h<l..Qij, II stockholder may also have assumed particuler ObUg;B

tlons vis- .!J-v is the company, such as ftnllndng obligat ions, or may have ac

quired a particular position such as - as will h~\le to be further discussed In 

the frilmework of th is Award - the posl titm (daimed by Mr Sax) to be chosen 

as /I developer of II project and to assume the function of an investor. 

334 [t is in this nlspect that concerns arose : It is quitE! Obvious that the tr~nsfe r 

of the position to be chosen a5 ~ developer and Investor of the Project IS 

mOre problematlc. Although [t remaln<:'d unclear In this arbit ration what ex" 

aCUv sum posit ion would comprise, it nevertheless "ppears obvious tl1"t, for 

instance, the poSition as a developer wou ld not onlV consist of the right to 

claim a 4.5% fee, but most likely wou ld also Involve S<lme kind of "bl.lg.a,: 

110!l!i , j,e, ob ligations to funct ion as a developer/coordinator, ~ nd no further 

expl~nations are necessary to st2Jl'O that the position of a developer and In

vestor in SUm iI project does oot simply consist of " rning revenue; profits 

first of all will have to be earned, and this may Involve a plethora 01 taSks 

over years or even decade,H 

" Iotr Aetther mcntioMed tllal under En9li~h la .... the fact th"l Mr Sll~ Sill ned in thre<! d;/fere.ot 

ta~ltIes could ma~e the <>\IRement null and ¥Oid, beaouse I c:onftid of inte~sts cannot 

btt e(clu!ll>d. Mr Taller - correctlV so - dl5ll!lr~d by sliltinlllh/lt the acting in a double or 

triple CiJp<lcity dQ~$ ~ot entail nullity, !luI may only m"k", the eo,ltract v{}id"blc. - The 

latter, in tne Trl!llmal' s vi ew, is definitely the corroct vi ew, ~M tM fact is thdt no one in" 

yoked th'" nullltv or OC -66/CX-S9 . 

Ch",rman, Transcript p~e SUi: ~._ If roo have a daim which Is subject tn "" "rtl1tr"doo 

clause, u... arbitr..,fon 'lallS#! travels with if " 

See Transcrlpt page 515: CI1~irman- "., .. There Is in pur CIi~se • spec;;,J momelltum to this 

issue, Imd that Is perh~l's Me 4.5 % develo!",r cI~im to tns e>rtent tllat the 4.5 % devel

oper d/lim was ""t y~t umea as a receN"ble IIr ;2001. If tns developer claim would be ~ 

d/llm (J( f<Ir CiJri SdK lI"'t In a fUture deveJofJl'ne(lt vi PulkoW) Ai(()O(t fna.matioll.ol P"ssen-
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335 The obviou s pro blem then Is thot - &Ceoroin \! to " Qult l! universal legal no

tion, Including English law'" lind RUSSian law (see Article 391 Russian CC) -

9bllgallons (as oppo5ed 10 simple monel<lry d alms) can only be t",nsferred 

or "assigned" to another person w ith the g m:;enJ: of t hl! creditor (the creditor 

in the Insrnnt case be ing IAT Pulkovo and/or arguably Respondents) . 

336 Regard ing the cJa imed 4.5% developer fee (if Indeed It had been agreed 

which Is an issue addres~ below), it is d ear that such fl!<! h~d not already 

been -eamed-, but yet would ha~ had to be earned on the basis of - prob-

f}er Ttmniroal, In 2007 and m,yol)d ~ should m, re<;agmzed;os the dcY~, then there Js 

~ biggt!/" question m~,* whether ~t;s rr;msferable bemuse f~f w(XJ1(J probdbly n<>t only 

meall t/ll1t c;., ,1 Sa", can CiJ5h tile 4.5 percent and 11111 aw.JY, but protJably he wO<IleI ha~e to 
do sometlling for tMt. 

And if jIIlU 1laW! to do s~metltlng, tl>e<l prob<lbly roo calln<>t sim()lv ;rssign Of" transffY such 

a task witltOUf the aq~ment 01 the creditor So here. we probiIb/y /IlIW! all "red we migllf 

neM to dlstUliS.. • 

Yesten2V we touched "" some Olher aspect5 0/ 10 shareholder's POSition. Of CfJu~ a 

shareholder hils ii/50 VOl"ing ngllts. W~ ~ could be transferred ;n~mally, an inter' 

esting question; prol)ably not as long iI5 yO<! are. not really n:cognlzer;J af t l,e shiJreholder. 

The si!Mel1olde( on rewrd ","S to ~"erclse tile voting rigllts, but probably ~ can 1M! in · 

spinx1 by tile trens"',..,., I'Iho will tell 111m II! whilt marl""r to vote, CI"l:. 1 he Soil,,,",, for G1si!. 

in<] div,,1en(JS, but thcs<: two aspects sre ,rre/ewwt for our~. 

50 .... h"Ye onlY two relevanc SCCfI$rlo$, /n my view, tfuJr is fO I,JlIIlerst;lnd fa wh"f eJ<fellt 

n:c"i~(>~s, claims al,.,..dy e;<i.<ling, could ",,'Idly be fJans/erred (rom SPS (Strategic Part

ners) to Mr Dlrl SIt", ""l'>01Ial!y. In tfuJt re5fJl!Ct I baSICally ~ no~. These "rt! 

diJirru; .. nd tl>fl claims may ori9in~rtl 'rom the FO<Jndcrs' Agr<!'en>ellf. The fO<Jnders ' Agree

ment hilS 6'n arbltratlM c/~ use end It Is quite Common kr>owledge and accepted that If jIOIl 

ikwe II dalm wh/cl1ls subject to all "r/Jltrifltlon cl~ uSl'c, tile arbitrMlon dll~ tr8Ve/~ with it. 

So I think It IS evefl undi~p<1ted bv ~esPOilde<lls that all the ckllms w/,/(J! are II0W /n the 

hands 01 Mr C.1ri soot", are validly subje.<t (0 ~ itrtJitr.JtJOn d,,~ .• 

Andrew FIIUcber QC to the Ch"irman, Transcript page 519 I,ne I~ : ·So rlOr as assignment 

is rnna-mc:-d, lllCcepf what you So1Y, in gl!neral the benefic is .. ssJgtItI~ but not the blif"" 

den 01 a rontr;tLt. EngUsll law does dr"w It rii$tJocOOn berw~n ~ cootract5 where th~ 

iden tity of tile contnoeti,,!! pilrty i$ signlflca"r and prohibits uslgnment of contracts of that 

kind with~ut the ccnsellt of the other Pl/rty. 

T1K ClMirm~'I.: English la ... is in gOQd campany. · Transcript 20oet11 page 519. 

"I 
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ably som e - lICl lVlty at Least 1'15 II develop", •. Given t llal it Is d ear that on ly II 

cont'<'lctual benefit, but [Jot j! contrAC tu!!, l!vrd~n, CAn be t ransferred without 

the con~en t of the cred i tQr~. li tt le further explanation Is needed to state thl'l l 

- for lad< o f consent · the position as a developer 8S such ( cou ld not vol ld ly 

be t ransferred from psp to Oalmant. And basicolily the sam e ilppLies to the 

posit ion as II 29.7% Investor/shareholder. 

337 C,,, lman!'s refenmccs, in this respect , to the RU SS iAn I nvestor Law are un

convincing, The referenced Art icle 7 Spe<: ificiI" Y refers to a foreig n Investor's 

right "in aCCl)~nce with an 891~ to transfer If!; nghts and obligi/bons 

•• • W (em phM ls added); yet, in the present case, the trouble is that there is 

precisely no such !l:9reement pursuant to w hich t he Respondents had con 

sen t ed to the tranSfer of r ights ~nd ob ligations from PSP t o Mr C;:Irl A Sax 

person ~ ll y . 

338 As regards Buss'an..J4w,. the Tribunal fu rther note$ that even assignment of a 

monet,,'Y d alm may be restricted w here such II claim Is closety oonnl!(ted 

with specifics of the creditor (Ar tic le 38 3 RussiM CC). tn the latter case, the 

ass ignment of t he claim is permiSS ib le only subject lO the debtor's eonsent 

(Artide 3aB (Z) RUsSian CC).'~ 

339 In l'Iddit ion, the Tribunal lakes Into consideration t he r«luiremen~ of Article 

1216 .2 Russian CC [The Law appliCilble to an Assignment of II Claim) under 

which 

" For Instooce, BS It wa, dMficd by the Sup~me Commetd al Court of the RF under the 

10Ult "enture rotltfilct (e lwlpter 55 Russilln CCl a partner's ~ by nalure 01 $udl an 

\tl1"anogement may have a malerial ";gnlftc.ance for Ihe Dlher partner(s), aOO therefore as· 

slgnment of \lI e dalm deriving from such a cc ntr" ~t ""quires the other partner 's consent 

(compil re the Information Letter of Pres idium of t he Supremo Commercial Court of the RF 

~s of JulV 25, lOOO, No 56, s. 4). Anotn<:r, but not I""t ~nd ~asl el<ample milY!Joe f(luM In 

relationships "'9"rdlflg setting up busilll1SS organiza tions of a cettaln type (Act (opredele

"'ye) of the Su~e Commerd,,1 Court of AprJl 24, 2008, No 10963/07). Furthermorc, 

compar~ hereto t l">e Bp~3ch specifically supported i" Article 9, I." (2) of the 20().4 UN]

DROIT Prindp l~ of lntcrrllltional Commc rd~ 1 Contracts ~004. It provides th~t "~ COII

sent of til e obligor is not required unless rhe obligation In the ciro.Jmstances Is of an es· 

5elltiillly perSOrIiIl chill1Kte.-. 



"the p ermissibil ity of tha ilS51~nmefit of a cla im, tMe rel ations I>etWOOIl the 

new cred itor and til<: debtor, lM cond itions under which th~ claim may be 

m$(Je \0 the debtor by the new creditor, ,md alSQ the qUKIlon of proper pet_ 

formance of the oblogahon Dy the debtor, shan be Oetennoncd a""ord'ng to 

the 1_ that is applicable to the dlli", that is the wbJetl of t he ~i9nment.· 

340 Since, In the c;'Js ~ at hand, the c l~ l ms Me subjected to R. uss l;'J n law and Inter

natl(lnal law, one m;'Jy come to the conc l u~ion t hat !"1!'Strlctions of Art icle 

388 .2 R.u sslan CC should be taken Into consideration when analyzing the Vd 

lidity end elfects or the ;'JSSlgnment 01 the claims to Mr Sa l< . On the ottoer 

h<>nd, It Is the Tribunal's view thet the applicat ion 01 the stetutory provisions, 

Indud lng that of Art icle 3138.2 Russian CC, shall not be moot! in the absl ract, 

bu t must conneo;ted to the circumstances of ;'J cencrete case. The Tribunal 

considers lhat In an investment relat ionshi p, ~s tha one at hand , the cred i

tor's persona h;'J s a material (essentl ;'J l) significance for I ne p ~ rtne rs. 

34 1 Tak ing Into considerat ion that Mr Sil l< appeared to have been the driving 

force relat ing to the pre-development-phase of t he Project , and the expendl

l ures Inc.u rred, he cannot be conSidered as /I totally unrelated third party as 

if, for Instance, t he ~s5l gnment M d bee n m<l de t o ;'J Chinese investor who 

had not so f;'J r been invo lved In the ProJect. For th is reason , the Tri bunal con

cludes that th e a~l<;lnm ellt of monetary claims in fact did not r f!qu ire the 

Respondent's consent. 

342 Hence, It seems 10 be legally possible Is t o IIcceDt Claimant's sllmd log as a 

Ir;'Jnsl er"" of t he pre-dl?Vc lopment advan( e d;'Jim lind of the developer fee 

( 1;'J lm (I. e. the developer foo wh iCh SPS could eun under the Project), M d of 

the fi nancial benefits which SPS poss ibly coul d derive as t he 29.7% investor. 

343 The legal construction in respeCl o f the develop£!r loe lind the Investor d~lm 

would then be the following : 

• Since by means of CX-66/CX-S9 only claims could be t rnnsferred, but 

not ;'J s sudl the posi tion liS ;'J sh~reholde r, SPS remained a shareholder 

or lAT Pulkovo, lind remained a party t o the Founders' Agreement; 
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• To the extent that the Fl)unders' Agreement fOIl!-shadowed Ih" t SPS 

will be the developer or the Project (as argued by Claimant), SPS - "nd 

flOt Cla imant - remained eligible lor w ch task; 

• however, SPS can/could, even In adv"nce of earning ~ ny remunerat ion 

as a dllve loper :"' , ilS5 ign such future remuneration to Claimant Mr Sax; 

• likewise, as regllrds the pOSition as M investor and 2g,7% shareholder 

of fAT Pulkovo, it is clear that the shllreholdlng as such could not valid

ly be t ransferred to Claimant (l or lack of consent by the other share

holoers, lack 01 sat isfying the;r rights of first refusal, and l or lack at 

proper issu""ce of the sh<lres; hence, it is cl ear that SPS remained the 

s h~reho ld e r in IAT Pulkovo even after December 2002; 

• however, <IS it is normal ly possible tha t a shilrehQloer can, for instance, 

be committed to assign fu ture dividends or Uquldiltion proceeds to 

another party (for instan(.e to a creditor who hao granted a lOll" to the 

sh<lreholder ), it would likewise seem possible for SPS to assign <III such 

futu re be" efits to Clll lm<lnt; 

• In both cases, the debtor of such as~ignmen ts v l s-a - v l ~ wou ld be SPS, 

and It is SPS which - u nder CX-66/CX-59 - wou ld be l i~ ble to effec

wat!! those payments, not Respondents or IAT Pulkovo; 

• however, as it is O almant's case t hat 51'S was unl;lwfully "thrown out " 

of the Project, and was not fulther (ons id~red after 1999 and beyond, 

CI;llmllnt su ffered an Indirect lo ss " , ~ loss fo r which oamages might 

be da imed ; 

for good reason, It "'lIS not alleged bv OalmMt th~t, for inst~ncc, Ule 4,5"", ileV1!loocr fcc 

was a fee P~Y!lble ullfront. withoul the Foreign Parti"" or Hr 53. even havinll st~ned IIny 

kind of dC'\lelopment for the r"!lli~lItion ollile Proje(t; it wu U' II!> not simply" .reoeNiI

ble", colieall>le like .. " amount due and payablc Iorthwith And evan less (",lid the fUlUre 

inyc510r'5 benefits be con.id<:,ed a mere ~ receiv!lt>le· . 

... Tile d irect loss Is SUffe red by S~ ",hi';' wa s 1"10 longer en~b l cd to beCo me t"" deve loper, 

a lld Wai deprived of its position to be t he Investor fo r th e NIH Md the AIPT; hc oce, S~ 

was depnvC<i of e arnin~ the too and deplived of the ch~oce to e3 '" tile hundreds of ml'-
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• such indirect dam"!le Is a recelvilble ,0 the sellSe lis it is dalmed by 

Claimant. 

344 The tr~nsfer, therefore, must be regarded ~s va lid as far as any ' recelviloles' 

are concerned. 

345 As a, condu$loo . the Tribunal certainly "crepts the validity of eX-!>6 <lod ex-

59 as such, 91"'11'19 them such meal'llng as is cill arly apPllfen t trom them on a 

reading of the rather deilr text (which In fact "",dty needs an interpretation), 

10 the sense that ClaImant ~\r Sa~ thereby intended to "stand into thtJ shoes 

01 PSp/SP". 

346 The essent ia l ques tion to be an"lyzed Hod answered In this AWiI,d Is to see 

how far these ' shoes" were fi t to wa lk Claimant up the hill to collect and ellsh 

the fo ll<>wiog : 

• The reimbursement of t he pre-development expenses, 

• The alleged 4.50/0 developer fee ~nd 

• The 29.7% monetized interest In the future operational profits or the 

NIPT and/or the AWL 

347 On the other h~nd, Claimijnt's extenSive refe r~ n o:cs In his PH-Brief to the 

Investor protection Mfo rded to foreign investo rs under the Russian Foreign 

Investor law are not t <> the point In the fr~mewor'K of th..se proceedings, as 

t he further discussion in this Award will shOW, nor Is there room ror arguing 

an expropriatio n case. '" 

liOnS wh id1 ~ ccordlnQ to Oaim. Tl t - coo ld be e~ rned by it under Its 29.7% shareho ldil1g, 

due to this sl10rtfall suffered by 51'S, SPS will 1>0( be elubled to pay Oailf,"nt, MO t~l. 

aouses the indirect loss to Cillimant. - All thl1> sounds a bit complicated, but indeed Is very 

simple. However, it "'8$ not JIO"'ibic for SPS to assilln i15 pO$lrion as ~ slwlr"holde. In IAT 

Pulko,,"o, or the po~ltlon as the · dC\l"loper". 

Ce rt~ln l y , Professor C~nll's test imony is an ~xpcrt on internallOnlll 18W at t~ Stockholm 

Hearll'lgs W8S the Inte ll edlJa l Il i9h·light of the Heatings, becaus.e - In his very eloquent 

address - he recalled all the very welll<nown Md deeply rooted prinCiple-; of Intem~tional 
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348 Iq sym yp: 

The Trlbun.!ll concludes that Claimant has standing (k)cus stand;) as re 

gards all t he monetary interests claimed here in. 

IV lurlsdlctlon over Respondent. 

349 I n the present case, 50me qUeries were rai'Sed in respect of Respondent J 

which, accord ing to Respondenl S' explanations, became rnerved into, ... nd 

was a bSOrbed by, Respondents 4 and 5. 

350 More generally, Respondenls - In their Uability Br ief as we ll as in their PH

Brief" - r.!li sed the juri::;dlctlona l defense that Oalmant should have ad

dressed any and ali claims solely to IAT Pulkovo, as the party potentially lia

ble for his c.I" 'ms, and oot to his other previous stod<.holders, basiC<l liy on the 

argument thllt stockholders do not h.i!lvc liabilities among each other. 

35 1 Claimant argues that Responderlts' liability must be affirmed, given the fact 

that under their authori ty IAT Pu lkovo became stn;ck fram thc commercial 

nlg lsl er. 

352 For the Tribun.!ll, It is obviOUS that these issues may be r.!lther complex; there 

Is no easy answer for a "post mortem liabilIt y ' of stockholders of a company 

to e~ch other, esped<l lly if during the "lifet ime" of the company such a liabi li 

ty among stockholder; was not expliCitly provided for (in fact, Section B.4 or 
the Founders' Agreement seems to eVidence the intention to exclude li<lbility 

ci.!llms among stock-holders). 

~ --~~-
law with which tile Arbitrators of coor"se fuU·heartcdly agr~ ;" ail respects, and with which 

they certainly were already very lamlliar. -- The only problem Is that Professor all~ng's 

seill'mtinc analysis wlIS in almost all respects entirely ootslde the re.Jll fact paUem .... hldl Is 

before this TrlburIII l. 

Indeed, the fu rtl1er rea50ninll of th is Award wi ll .how th~t tt>-.re is flO merit wh~ts.o ~ver for 

"'lluln<;i an cx~ropr1aU"n case. 

Rcspo<ldents' P\-1 ·Brlef P"II'" 16- 19. 



353 ~.rthe l ess ., the Tribunll i lakes it thll l there are at least ~ome good grounds 

to affi rm J"nsdictlon over the Responoents, lind by this affirmation, t o "f· 

fo rd 811 parties the benefit of arbitlll i Jurisdiction In respect of <lll of the issues 

filed in this amitriltion. On this basis, tile Tribunal conducted tllese proceed· 

Ings, 

V Valid DeSignation and Representation of Respondents 

354 M" tters or the carred designat ion of I he Respondents and their registered 

addresses as well ;)s t he villid ity of Rl!:Spondents' 1 and 2 represent"tion by 

outSide lawyers on the basis 01 va lid powers 01 atto rney h~ve been exten· 

sivoly di scussed since October 2010. with clarifications repe<lted ly sought by 

Cla im!lJlt; see eg CM-6l/64. CM·n. 

355 Alrelldy In Its 25" Order of 18 Mll rch 2011, t he Tribunal dealt with Cillimant 's 

concern regarding the name change of Respondent 4 which occurred on 2.2. 

November 2.010 (and which remained non·notifl ed to this Tribunal), and I:hfl 

chllnge of Respondent 5'$ regi!.tered addre~. Claimant, in thllt context, al· 

leged "an llttempt ro manufacturp. /l fUture defense IIgainst enforc~ment in 

Russia of /lny in terim or fina l award In this arbitral proce<Jding, ml.lch Irk(] the 

defense IIsserted by $;)mdr3neftC9az in Yukos CIIpital SARL v/5<!mar ... • 

neftegaz. " 

356 The Tribunal ~ Iready ~ddres5ed these concerns in Its 2S" Order, ~nd the rell' 

SIlnlng there giv<!Jl entirely st:.1nds 8S 131 conduslve re<lSIln in9 for the present 

A .... ard; the decisive part, reflecting a deeply rooted notion of due process, 

milY be rooted by the fo llowing extract from t he 2~ Order: 

'·A party (here R~$po r.de"ts) whiCh h ~ d been valid ly ~ ddre5 sed as a R~5p")11 · 

dent in arbitral proceedilllJs, Is I,mder a dlJty to notify the Arbitral Tribtm~1 

and t i'>c other Partie.. "' IIOY Change~ of it>; tor pora~ n~m" and structure ~ 

well a. af its c~arlged addre 5S for allowing" vallO servia! of communication • . 

A ta il u r~ to do so ClO r1nat later on, or in " ny subsequent (enforcement·) pro· 

cocdings, ~ ..... e as M arqumenl that the Party had not been validly kept in· 
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formed or the lurthoi!r ~rbllr~1 proce-edi~g<, 

m~nt'~ concem Is not wc ll- ~ ro"mk,d_ ' 

For thl5 simple ruson, Cla;-

357 The 2Su, Order further dea lt with the val idity of counse l's rnMdate to 

represent Responden ts 1 and 2 which w~~ signed by the fi rst Deputy Dire<:tor 

of Respondent 2 whose authority to " " I idly sign such mand ilte was doubted 

by Claimant. 

3sa Sim ili:uly, in this respect. the Trlbu" .. ' in its 25[1- Order considered thZlt it 

wou ld be _ .. 

• .... quitc un\hl.,k"ble INi I, In ~ ny subs.cquent/resultin" enlorcement proce~ d

ings, O'>r. or th4! other of t hc Res~xmden l Partie,; wOlll d Invoke thftt it hlld not 

hee" prop<! riy keDt Il1form~(1 on the pr .... ent "rbitr~ 1 proceedings e n~ any of 

the numerous procedurRI steps, or invoke th~t the comp.ilny name or se rvice 

addr,,"s for ,om~"mlca~o" was wrong, or involie tnat 9 p~rt I CIJ I~r servi,e 1Id

dress should lillY<! been used as oppoJ..e<i to tI'e busl"~ss address, or invo~e 

that any of its leoal coons,,1 .. e", ~ any given moment In time not property 

mandat.ed by Respondents I and 1, or ....... 1d invoke Ihat the Pow.,.--of

Attorney, <:>tecllte(J by the nrst O""'uty Dircoor Mr 0 A. LJapustln, was Invalid 

for ,-,pme forntal lnlernal flaws or lad< of authority" 

359 A5 the Tri bun~ 1 tu rther steled: 

' Any of the abov" defenses, or defenses or a sim il~r nalure, whether raised 

in tI,esl! proceedl l'!lS or In ~ ny s "b~equent proceedings or enloreement pro 

ceedil'lls, wou ld look "so cid" and wou ld seem to be so Clearly non

merit<:Jrious tIY any standards tha t the present Arb itral Tribunal finds it unne

cessa'Y and unwarranted 10 burden the pr""",nt prOC<lodlngs with continuing 

querie5 of the Pll:~nl nat"~." 

360 Summarized in iln IIbst'"ct rorm, Ihe Tribunal noted: 

"A party (hclll' Responoenlsj wtlich over iI period of thlle ~nowln\lly and 

witr.oot intervention ElCCf!pts te be r"ll r"",nted by cour.sel!ou!sidc counsel 

c~ nnot I ~t~r on, or In any subsequent (enforten'ent-) proceedl~s , deny the 

v~ l id i ty of sud' representJt ion - wh~tever lega l 5ystel" app lies. For th is 

sim pie reason, dal ma nt's CO nCe rn is not we ll -grounded, ' 
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A footnote mentioned: 

"This !lOtion i5 50 dear .. nd obVIOUS that 1\0 legal .. udlorttlcs need to t... ctted. 

InOeed, IIny dLillion <:Qu id only dilute tIM> dartty of the T,ibolnlll'5 dictum.' 

361 All of t hese reflection5 Mil made part of the Trib u,,~I's jurisdict ional decision 

as per the present Award, <lnd hence this Tr ibunal is suffic ient ly sat isfied 

" 

• (I) that Respondents 1 and 2, purported to be ~presented by counsel, 

had Indeed validly mandllted all or their legal representatives, and that 

• (I I) ilil Respondents were at all times " .. Iidly kept In/ormed on t he pro

ceedings, and had ~II appropriate opportunities to make their ~Sll 

known to the Tribunal. 

• ( Ill) In particular, tha Tribunal addressed special Invitations in its Or

ders for all or the ReSpOndents to delegate an In-house counselor 

member of the management to be present dunng the Hellrings, so as 

to liIet tIle ir own impressions on tile <lppropriaten.e5s and correctness 01 

tha proceedings, 

• ( Iy) And the Stockhol m Uabi lity Hearings w erll attended by two repre

sentat ives of Respondent 2, I.e. Maria Smimova and Natalia Nazamva, 

with the former addressing the Tribunal at the last day of the Hear

ings;") 

• (v) Mrs Smirnova, In p;l rticular, explicitly conflrmed the following: 

"First or all , bc<ng a representa t ive ct' t he City Property Management 

Committ"" I wOlild liKe t o cmpl1 ~size that the I .... ~I p<>Si t io" 

represented by OLA Piper during the pro<:eeOlngs Is totally suppOrted 

by and a9""00 w'th the Committee, and 01 course " 0 CoOn see that all 

the daims set lorth In the dalm 01 Mr Sax are groundless, but I would 

like to eludd<>te [onJ "bit different '''pect .. .. , 

TrMscrlpt 21octll, p.agru; 769 S~ , 

Trat\SCMpI: 21oc:tl1, p.<Iges 769, line 17-21. 



362 Needless to m ention that the Tribunal Is moreover slItlsned that the counsel 

appearing for CI .... imant had been proper1y mand~ted, 1Ilthouyh the Power of 

Attorney Issued by Mr Car1 A Sax In favour of Amsterdam & Peroff, dated 9 

December 2009, was only vc lld for one year. 

363 To sum yp : 

The Tribunal Is enu rely satisfied th~t OHimant as we ll liS Respondents 1 Md 

2 were lit all times proper1y mandllte<i by their lawyers purporting to h<'lve 

boon given such mandllh:l. 

MOreover, the Tribunal Is S<lt lsfled thllt all the Respondents (Ind uding Res

pondents [3 ], 4 and S) were at all t imes sufficiently and correctly ke pt in

form ed on the proceedings, li nd at all times hM the possibi lity to make their 

views known to the Tribunal. 

[Rest of the paoe Intent ionlilly len blank] 



I A First Review of the "Investment Contract" and Supporting 

Documents Filed in this Arbitration 

364 The two documents, I.e. the Foynder:;' Agreement (CX-6. RX- I , RX-23) .... nd 

the Charter (CX-S, RX-2, RX-24). have been ch .... r .... cterized by Clalm"nt .... s 

constitu t ing an "Investment Cont ract " related to t he development and con

struct ion of .... n IntematlonOlI pas!>enger terminal fOlcillty (thl! Investment 

project) ; it "comports with Intemilti(;mally -n'Cognlzed pr>1crlces r.rmceming 

so-called 'bulld, oper>1tlJ /lnd transfer' investment cvntracts~. CM-84 pam . 7 . 

Re,pondants also used the term of -Investment Contract " . 

355 I n CM-84. para . 7, Claimant stilted tha t the I nvestment Contract 

"was drafted, n:~I~d. re>li!led and executed under the auspiCe-!! and 5Uper

vision of a t~m <;If $pecratlzed Intematitmal lawyers fa.nUls. with both Rus

sian and mtematlonal law." 

366 At the Stockhnlm Hearing, upon quesUon of the TribulKl l as to who drafted 

the t<!)Cts form ing part 01 t he Inves tment Cvntr .... ct . Mr Sax gave to u nder

st .... nd tha t the texts came from the us side. wi thout giving any more pred..., 

det~ ils. 

367 The investment proj ect w~s Inltlated by a "Protoco l" (which In these proceed

i"!ls was most frequt'ntly l"i!fer red to as the "f'r9t ocq! of Agcecment"i of 16 

Milrch 1994 (CX-2), and was followed up by the Foynders' Agreement of 19 

May 1995 (CX-6) 80d the Charter (CX-S). 

368 11 would St'IVC no useful purpose to describe all t he t'lements of the three 

documents, i.e. the ProtOCo l of Agreement. I hc Founders' Agreemt'ot lmd the 

Charter ; however, for thl! further discussion here in ~fter. It Is helpful t o recall 

just " few provisions wh ich <Ire of pa rt icu lar si g oifl ~a n ce . 
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369 The Protocol 0' Agreement of 16 Man:h 1994 (CX-2) • which had been 

drilfted by Mr Sex"~ • could best be ch~racte ri2ed ~~ l> memorn ndum 0' in

t ent'" reflecting the agreement t o esta blish 1'1 joint st ock company, preml !>ed 

on the recital according to which 'SP and SPBD 118ve agreed to prollicle FI

n.!ncmg ( .. ) and gl.NlrIJnU!es to construct the Comple1l, and Co design ( .. J en

gineer " nd construct the Comp/eJl with the partir;l~r.un of local RUSSian 

compan ie_~ ' (proamble to the Protocol). 

370 Clause 2. prov ides that "the Fo reign Plutners shall sec.."e financing for 100% 

of the cost to construct tile Complex, whIch is antlclP<JCed to be approximate-

Iy US$ 75 mlll/~>n, from the European B<lnl<. fo! Reconstruction and Develop

ment (EBRD) "nd from its own ~rtlclpiJnts, "nd shall r}uafimtee reP8yment 

t'O the EBRO, N 

371 Regarding the shereholding in the }oin t stock company, Clause S stated : "The 

RuSSi"n P,.,rties shall be tmtit1ed to 66 2/3%, SP shall oe I!nhUed to 29 2/3%, 

8nd SPBD 5/1,,/1 be entitled to 3 2/3% interest In the stock " nd dIvidendS of 

PIATAI (i.e, the JOint stock compeny), 

372 Re~arding dispute re S<Jluti(}n, O ause S of the Pro tocol provided fo r LCIA arb l" 

tret lon in Stockholm, Russian Ie ... es IIppUcable law, with each p,arty to bear 

their own costs and hllif of the cost of the tn bunal, unless I he arbitreUon 

panel determines II different a lloca t ion "iICaJrding to the equities of the milt· 

ter In disputeN
, 

]73 In v iew of the claims made In I he framework of this Arbit ra tion, i t Is notewor

thy to remllrk lhe ·cornerstones· of the Protocol, I.e. on the one hand 

• the Foreign Pa rt ies' financing ob ll g~ t i o n, 

Sec the ~nSW<'r of Mr SIIX to the ChillnnM'~ que~lon at me StotkllOlm Hearing. Trenscrlpl 

18oc1l L page M. 

Respon dents CMr~cterized thc Protoco l ~ s a "conceptual frame work" whi ch , however, 

does not co rlt~ in esse" tl ~1 terms Of" contract , and 8S sucn cIoos ~ot have ~ b i~d l"!l effect, 

R-U~bllity Brid P1I~a$ 11-21. 



• coupled wllh I he 2/3 Russliln to 1/3 lorelgn Pilrt icipation in the joint 

stock company ~ nd, 

• on Ihe oth!!r h~nd, absence of ~ pro ... ision In tl1e sense that expendi· 

tures as may be incurred by the Fo""'gn Part ies could be invoiced to 

the Russian Parties, or could otherw;5e be recovered from the joint 

ventura company. 

374 A=rdl ng to the Founders' Agreement, d~t~d 19 May 1995 , IAT Pulkovo 

WIIS to have 8 share c<lpit:;,1 of Rubles SO mio, divided Into 1'000 sh/lf(!S of 

Rubles 50'000 08ch, whereof the Property Man<lgemenl was to acquire 303 

shares, the Stilte Enterprise Pulkovo 334 shares, 51> 297 shares (thus 

representing 29.7% of Ihe share-ca pital) , ilnd two Western minori ty sha re

holders (Grassl and SPBD) 33 she res each. 

375 The RUSSian Parties, the...,rore, were to cont rol 63.7% of the share-CIIpltal, 

wllh the reml'llnlng 36.3% being subsCribed by tha Foreign Parties. No less 

t han 50% of the purchase price for I he shares was to be paid prior to [AT 

Pu lko",o 's registration, Ihe balance to be p<l id wilhln the f irst ye~r of the IAT 

Pulko'IQ's regist ration (but for the Property Milnllgemcnt Committee which 

was to pay its shbre by leasing to IAT Pulkovo the plot of land on whiCh the 

Terminal was ~o be constructed. 

376 The Fou nders' Agreement set out the obligations of the Parties with respect 

to the e5t:;,bll~hment of IAT Pulkovo, laid down details f or the management of 

tM Company, and set out the plans of the further cooperiltion.~· 

377 R~arding t he expenditures of the Founders, Sec:lon 6.3 provides that eOlch 

Founder "agrees !"o pay Its own expenditures related to the Company's for-

1Yl1ltion incurred prior to the Company's registri'ltivn ·. 

:--:----c----
Respondents considered tI1al the founder.· Agreement only In U first part provides fur 

blndlno obli9atio n~ , but not In its second part, I.E. ~ftc r the estal)lishment of JAT P ... I~(lVo, 

whlctl rnerety has the di~racte r of a ~tter ot Intent. R-Uab Br~r p<lr~s . 23·45; Rejoinder 

p~ra5 . 213-215; with further rderen<:es to ttle op inion of Profess« Bc lov ~nd 1M witness 

statement of Mr Karpov. 
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378 Se;:;tion 8.4 is an exit - clause allowing the Founders - under the terms of the 

clause to withdraw themselves, whereu pon "the Company ~h;rll be 

deemed as inviJlid, and sMI! be liquidated "' ~, w ith each Fo"nder accepting 

to be", ,.,ny damages Itself, 'ilnd shl1l1 not transfer responsibility for rhem to 

other Founde,-s'. 

379 Further, rather detailed provisions of the Founders' Agreement deal with 

transfer .... strictlons ret;lardmg any disposition of shares, requiring the pres

entation of lin "AcqulslClon Proposal' to t he oth .. , Founders/shareholders, a l

lowing them to e~erclse t heir pre-em ptive rights under Sectloll 11.1 to 11. 4 

of the Founders' Agreement (with certain small-scale permitted dispoSit ions 

accord ing to Section 11.10). 

380 Aga in, in view of the cla ims made in the frame work of thi s Arbitration, it Is 

noteworthy tha t : 

.. 

• the repartition of the shareholding, 15 now 63.7% for the RUSSian Par

t ies, and 36.3% for the foreign Parties, 

• Ihere is no provision for thi' reimbursement, by Respondents or by rAT 

Pulkovo, of E!)Cpend ltures liS may be incurred by the Foreign Part ies in 

connection with the tasks they have assumed t o provldo II fmancing 

commitment; to the contrary: 

• Sect ion 6.3 '" the Fo unders' Agreement provides: "EaCh Founder 

ilgrees to PdY irs o .... n expenditures related to the CClmpany's formation 

Incurred prior to the Compan y's regisrration;« " 

• Section 8.4 of the Founders' Agreement (alre.ldy refer red to above) 

then spells out what should happen ilt the ens!.; it deals "11th damages 

as may be suffered by thi' pllrties who had "funded the estiJblJshmenl 

of the CIN7l~ny and Implementation of the p rovisions of Article Vllr 

Cla imant, counse l, at the Stockholl/'l Hea ring, st"""e.j that thi~ pro~ ls l or' OI'1y dealS with 

expenditures re lotcd to the format>on, and nothing ~Ise. - Th~ Tr ibuna l may remDrk that, 

nevelttre leS5, OrlC m~v d~ bste whet l"le, a nBlTCW or wider m~~ nin 9 sllClu la tle given to the 

term ",."tatOO to "; tl~ r<:, is, however, no neee,; .ity to define Itri. fu rt~r. 
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lind provides tllat ead' suc.h Founder "shall accept these damage1: 

as Its own, and shall not transfer responslbiliry for t~m to oth

er Foundersu (emphasis added) -- '" provision which, ,"S the text 

says. Is broadly worded, covering not only the funding, by allY of the 

Founders, of the estab lishment of IAT Pulkovo, but moreover whatever 

had Deen done for the Implementat ion ; ~ nd as regards the Foreign Par 

tles, the word ing ~uggests a conClusion thai it also rovers " II their ex

pef'ldltu~s incurred in the context of Section 8.1, i.e. In the context of 

their efforts to obtain the debt-lin~ndng. 

• Further Im portant elements are the t ight tr<l n~fer rost rict lons as per Ar

t icle XI, and 

• The Dispute Reso lut ion clause Is set out in Arti cle Xli. 

381 The Charter, equ<llly dated 19 May 1995, excludes In Chapter 3.5 the liabili 

ty of the Founders other th"," Up to the v<l lue of their sharehold lngs; lind 

Chapter 4. 11 provides for the Issu",nce of share certificates In accordance 

with the cont ribut ions paid by each of the shareholders. 

382 Chapter 4.16 of t he Charter states that the est imated c;ost to develop and 

constl'\Jct thl;' Terminlll 

• .... ~I bo up to U5$ 100 mlUlon. Induding aopitallze(J delerred (onstruction e~ 

penses. The ForeIgn ~rtlcs ... ill use their b..m. efforts to seek debt finanrJng 

for t he Comp,my from indepenClenl bonks in the lImount 01 USS 60 million-. 

383 Further, Chapter 4.16 provides: 

"II Is un<lcrirood under the finsA(in>! doc:umef1t5 !.hat loa Comp.lny will be 

the burro ... er and PSP will be respunsible I'or guarantcdn>1 the obligations of 

the Company to the banks. No other Founder wIn bellf ~spon~ibi lity for the 

obligations of th" ComPflny ullIler the finllcing documents.-

384 Chapter 1 1 deals with the decisions requi ring II unanimous vote lit a Sh;He

holders' Meeting. 

111 1 
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385 Chapter 12 of the Charter provides lor a Board consl~ting of 11 members, 

whereof 6 l1omin .. t ed by the Russ ian p"rties and 5 by the Foreign Parties. 

Reso lut ions are basically p~ssed by majority. 

366 However, Chapter 12.7 of lhe Charter ,,,ntains a iong ca talQgue of deCisions 

requiring unanim ity, sud! as o.g. the "entry into 6ny .:ontracrs, agree

ments and borrowings, If! any amount exceeding US$ 10'000 "r its 

equiviJknt'" lind thc "retentiOll of professIonals plOy/ding servIces to and on 

behalf of the Company-, 

387 Chapter 13 of t"'e Charter provides for a Manilgement Committee cons1sl ing 

of ' Executive Of fi cers· which, accordin" to Chapter 13.3, were to be "p" 

pOinted at a Board of DlrE!Ctors' Meet ing, 

388 Chapter 16 of the Charter provides fo r very detai led tr(lnsfer restrictions re

garding share deals, In II more e l ~borate fashion than those provided for in 

the R1undets' Agreement . 

389 Terminat ion of tAT Pulkovo shllil occur by unanim ity of the shareholders, or 

upon a court dedslon or deciSion of lin arbitral tribunal, or In accordance with 

the Founders' Agreement and the Russian I~ js liltjon (Chilp!er 17), 

390 An indemnifj<:i'l ti on clause provides for holding the directors and offlcers of 

IAT Pu lkovo harm less In case of su its, d~ i ms or action~ brought aga inst t hem 

(Chapter 19). 

391 Chapter'> 20 >lAd 21 conta in the dispute resolution provisions and applicable 

IlIw dause referred to ... bove In Chapter c. 

392 For matte,.,. of Interpretallon of the Investment Contfllct, Cili lmant - In eM-

84 para 8 - referred to Article 43 1.1 and 431.2 Russian CC on the Interpre

lilt Ion of contractua l obllg ... t lons, which f or the research of t he real intentions 

and common wi ll of the pi.l rti es to II contract , determines that 

"all surrounding circumstances shll il be taken Into ~o n 5 lderatlon . Indlld i n ~ 

negoti8t io" s arid correspondence whim procedcd tbe eontract, proctkc eS-



u,.cnRAL Arbitration Final Arbitral Award of 30 Mardi zon 

tablished In the mutlill re lalioflS of the parties, bu..;ncss CItS\om, and s~bsc

quent conduct 01 [I'e parties, ' 

393 Althou\lh a det~ iled account on the negot iation and dri5fting history of the 

Protocol of Agreement (and tM subsequent founder!;' Agreement) would 

h,lVe boon of significant Interest to the TritruMI so as to Obtllin i5 deeper un

derstllndi"9 of the PQlnts which may have signifkanl lmportance for the as

sessment of the present dispute, l or instance in respect of 

• the repartltlonlng of the stOCkholders' participation quOUlS, 

• the maximum amount of the loan financing, 

• matters regarding the pea ring of costs and expenses InCurred by thc 

Parties, 

• the exit dlluSl! of sect ion 8.4, 

• mat ter!; or representat ion of the JOint-ventum company IAT Pulkovo 

etc. 

• the hold-harmless prO\l ISlon In Sect ion 19 and its relallon to Sect ion 20 

no such details or other sources of information (which could have Shed a light 

on those aspects that were p ~ rt i cu larly sign ificant or Important to the Par

ties) were provided by either side (neither preparatory drafts ~ nd t heir revi

Sions, nor any notes on discussions/negotiations). 

394 Apart from the above three documents, numerous further documents W<!rt': 

nled In this "rbitnltlon, 

However, " simple review (I) of I he Investment Contract iI..DSI (II) of the lur

ther files submitted by the Parties in these proceedings, shows tha t , slgnifi

,,,nlly for the present dispute, 

• none of them evldencas or provides for ~ n explicit written authority, 

granted or t o be grilnted to SPS or Mr c"rl A sax personally, to 
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reDresen~ [AT Pulkovo or the other sharehoiders/Re5pondcnts vis-a-vi s 

any third parties, 

• none of them evidences or provide" for the passing of II Resolution of 

the BelIrd of Directors, followln", up on Chllplcr 13 of the Cha rter, a p

Dolntlng Mr Carl A Sax liS Co - Pre~ident or Vice-Pres ident of lAT Pu lko

'10, let il lone with so le Signing a uthority on behalf of IAT Pulkovo, a nd 

• more p.1Irticularly : none of the documents 5ubmit l ed In these proceed

iogs provides for an 8t1thorit y, which a llegedly had been granted to SPS 

or Mr carl A Sa~ personally, to deal with ilnd negotiate 00 behalf ol .1AI 

PLJlkQyo or the other shareholders/Respondents with fioaotial insl jly

tJ.Q.n.i such as DMG and EBRD;" 

• moreover, no contr~crual provis ion contl!ins a str!ll gh tfQNI~rd obliga

t ion for t he other sharehold ers/Respondent'> to tel que! accept a (or In

deed any) financing proposal Ihat may be submitted to them by SPS or 

Cla imant;" 

• no document was made known in these proceedings w hich purported to 

grl'ln t an authori ty Or mandate to SPS Or Mr Carl A S"X personally to 

unll ~terally appoint any prcressional s or consultants or other service 

- .-- -

Su~~c5t in g a CQ nCluSioll that, h ~ n ce, Claimant or Mr C~rl A Su, uDsenl ~ m~ rtdat~ from 

JAT P'lJ lkovo Of" Ihe othel- ~harer.oltl<!l'5/Rcspor\dents , on ly could ~tt 0f1 /lI s own be l1 alf, Of" 

0<1 ~half 0( tho f'orei9n Parties!SPS. 

This may leI>(! to an understandin9 - In De discussed further hereinafter - that auy such 

~a.,ptance remaIned within the free decisions of "II 01 ttle ~harcholders, In partirular the 

Respondents, subject to applying a bo1ll> flfle lIPPmac:h when reviewing ttle proposo<! ri

narodng I~ f ms of n lellding inst itution. In f~~t, Charter S""t ion 12.7 (e) explicitly required 

the p;l5slng of 8 Soard Resolution wh ich h 8 ~ to be adoDt~ d b~ an ullIlnim011S vote of all 

directors in writing, or by ~II dir~r$ present in person . t ~ meetin g (or ",presented by a 

proxy) . 
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provider,; o~ advisers Qn beh ~! f of the ComMoy, or lit the expeo~e or 

either IAT Pulkovo or Respondents .... 

395 f urthermore, no t ransfer of share!; In lAT Pulkovo in favor of any lending in

stituUoo reducing the shll roholdlng!; of the Russ lao Parties wa.; envisaged In 

the Investment Contra ct .~ 

396 Moreover, no Cl:Hwersion or PSP'!; or CI~ imant' s project expenses in l o a loan 

h ~d been foreshadowed in the Inve!;tment Contract, liS thl!; was later On reo 

que!;ted In I he Credit Proposal of EBRO. O ause 3.2.2. 

397 No developer fee of 4 .5% for t he managemeol 1I0d const n>ction of the Ter

minal Is mentioned in the Inves tment Contract . Section 8.3 of the FOIJ nders' 

Agreement only contains II clau&!! whereby the "Strx;kho/ders Shall recognize 

the Importance of the follow/ng agrooments to the O:lmiJ<'ny and cooper"te 

with Its efforts to enter into each of the following: {omlssls1 (c) Project De· 

velopment Agreement between the Company and PSP". 

398 No pledging or t he shares io IAT Pulkovo was ' oTll-shadowed in the lovest

ment Contr~ct, !IS th is was I ~ter on requested in the Credit Proposal of EBRO 

i n Clause 3.3.4 . 

399 Na possibility of the transfer of management funct' ans to any third P3rty or 

provider (such liS ACroports de Paris) had been contemplated In contractual 

dowments. 

. ... ~. 

[Rest or the page inteotionilily left blank ] 

For Ihese, Chil pter 12 (,;) of the Ctwllter Cll<pllcltly required uo~nlmoos IIpptOVal by a Board 

Resoluti on whldl Md to be adopted ~ lin unanimous ~Qle of ~II directors In woiting, or I}y 

a ll directors Drcs.e"t in f*. rson al ~ meet ing (or rep re sented by II pro~y ). 

How~v~r. the pro""",",d Cred it Agreement with EIl RD rCQu i re ~ such transfers of 21 5% In 

!AT l'ullovo to EaRn and OMG, witill! IigMt to subsequentlv re sell those sh~rcs. 
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l References to Provisions of Russian Law 

400 In the framework or the p~e~nt case, numerous provisions of R.usslan Law 

were referenced and discussed, mter alia : 

• Art icles 17, 3 5, 45 ~nd 55 of the Rus5ian Const itution 

• Article 6 1 of the RUSSian CC on the liquidation of a legal person, 

• Article 128 .1 and 128.2 RUSSia n CC on the power of representation, 

and Artid e HIS and 187 regard ing powers of at to rney 

• Article 2 1 of the Law on Slate Re<,Iistrat ion, 

• Art icles 420 Russ ian ce in connection with Artldes 309 and 31 0 Rus

sl~n ec, 

• Artic le 307 Russian ec on cont ractu,,1 rights and oblig<ltions, 

• Articl e 42.1 Russian c e , cited by e ill imant In connection with 11 mix ture 

of provi sions creat ing mu tual obl/9aticlJls, CM-54 para 5, 

• Article 328.1 and 328.2 Russl"n CC on re( lproc,,1 obligations. 

• Artlde 450.2 and 450 .3 RU SSian CC regard ing out of court unilateral 

Withdrawal from a contract; Article 405.2 Russian ec d Ied In conjunc

tion With and Art 153 and Article 158.1 and lS8.2 Russian CC. 

• Art icle 15 ee on the right t o compensation fo r dam~ges suffered , 

• Article 401 Russian ec and the mirro ring provision for tort 01 Artid e 

105<1 Russliln c e , 
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• Article 183 RUSSian CC on the conclusion of a traMlIdion by an tlM U· 

t ho ri ~cd perso n, 

• Arti d e 393 Russi lm CC on thE! lillb il ity for dam~ges i n the case or a 

b.-e..ch of obligations, 

• Article 388.1 Russian CC regarding the assignment of rights and tile 

e ~cepti o n deu~e in Art. 358.2 Fl.ussilln CC, 

• Art. 391. 1 RuSSian CC regarding the assig nment of II debt, 

• Art icles 196, 200 <md 206 Russian CC reg ... rd lnljl the sI:<Ituta of IImlt .. -

t ions , 

• Article 69 Russian CC on Joint Stock ComplInles. 

40 1 Moreover, refert'l'lCes to the Russian Federation's Investor Protection laws 

and RUS5 i1ln CompeUti(Hl law were made, in part icular to; 

• law No, 1545-1 of 4 July 1991, Arti cles 1-3, 6-6 , 15, wh ich was oper!

tive !t th e t ime when thi! Founders' Agreement was condude<:\ In 1995 

(CX-106), In p.IIrticular Art. 7 (RX-33), 

• Law No. 160-FZ of 26 July 1999, Arti d e 2, 4-7, 10, 20 (whi(h - Clai

mant explll lncd - is the I.,....., which current ly in force , CX- I32). 

• law No. 1488 of 26 June 1991 COncem in9 Investment Actlvltlesln the 

RSfSR, 

• St . Pe tersburg I nvestor Protection laws of 1991:1 (eX- DOl, 

• Russian law on Protection of Foreign Investments, Artides 2,5, Ii lind 

7, regarding Investor protection and the transfer of rights, 

• law of RSFSR On Competit ion and Re:s trictlon of Monopolisllc Act\1;itles 

in Commod it y Markets, or 22 March 1991 ( RX-33) , 



• Feder~1 law on Competition, da ted 25 luly 2006 (RX-)4), OJrrently in 

force. 

402 I n addition, numerous references to Russian court cases and decisions were 

made, as we ll as refe rences to International a rbitral aWil rd~. 

{Rest of the p<lge intent ionally left blank] 



K Introduction to the Substantive Discussion 

403 For the p~rpose of the substant ive discuss ion, this AWijrd will fo llow the \,1:;1 

of 9 I ssyes as. reflected in the 32'''' Order of 2 September :tOll. The issues, 

liS liSlad In the 32"" Orner, lire quoted in the heading s of the following Parts 

/.. to R of th is Awarn , and the man!! pll rticular Qs Nos 1 to 53, as identi fied by 

the Tr lbunZl l ln the 32r
• Order, are rastIJted in small taps. 

404 In pre~ retl()n for t he Stockholm Liability Heil rlngs , both Sides submitted 

Memarl ~ l s ~ ddressin\l seriatim ~ II of tho issues and each one of t he S3 ques

tions below; CllI imant did sa In CM-1l4 and in a detailed APPEN DIX ("APP 

CM-1I4", a document without paglnatiQn; page~ manually In5'ert ed by the 

Tribunal, numbered I tQ 27J tiled on 13 October 2011 , lind Respondent'!; 1 

and .2 d id so In l - RM-36/2 -RM-42, equlIlly dZltcd 13 O<tober 2011 (together 

with SoCparate comments on CIZllmant 's summ" ry Qn Russ ian law applkllble \0 

the ~urch aSoC Agreement stl p ut ~ te d In CM·76). 

II Is, for the purpose of lhis Award, therefore dearned most appropriata to 

revi ew Ute ISSues 1-7 one by on e! of the Questions, and to conclude ead'l 

Chapter wi th short answers; [$sue 8 will be addressed In the Cost Section • 

....... 

[Rest of the page Intent ionally left bIMk.] 



L Issue t : 

Did the Foretgn parties/CLaimant Perform ProperLy, and Wer. the financ

ing Term., I. Proposed by EBRll, Satisfactory Such that the Russian Par

ties Should HIVI Accepted Tho.e Terms? 

I Regllrding the ( 6110 offer· K; the~ " "';\lmfLcant discrepancy between basic 

termS or l hoe Foun~ .s· Agreem~nl ("FA ~). am. the ESRD offe,? 

2 Whst Jbaul . Ir.>r insttnce. 

(I] the ir>ereas!>d amount of th~ klan, 

(II) tile int"'""s! tums, 

(III) (he "'mov~ 1 of majno'ity for too RusWIn Parties of 63.4% to a majority 

of the I'o...,ign Paftlu/EBRO, by the required t."mlen; or 21.5% 

(Iv) pledging of the sl\arcs In f"vor or EBRD, 

(v) trllllsfer or manllgcmcnt furd:lons to MroPOrtS de Par"" 

J Heroce' Have the F"reign Pa rties properly fUllilied their 'prim{JlY obil{lll

CfOI'-, by prov idir1Y the EBRD nn.mdrlg offer as It was mllde? 

4 Werf. the Russ ia" Part ies bound 10 ocrepl whatever f lMnoi .... otter wou ld 

be prc"""t ed' Or werc they free to rf.Jeet it, or let It I~p!ll! time-wise? 

I Claimant', Position 

405 Claimant In these proceedings emphasized in all of the substa nt ive subm is

sh)ns that Claimant had properly fu lfi lled his contractual duty by "employing 

"II n«essary efforts" to obtain the finllncing commitment . The most debiled 

account of Claimant's position was Qlveo In App CM-54. fi led a few days pr ior 

to the Stockholm liability Hearing, addressing seriatim all of the issues and 

Quest ions put by the Tribunal In Its 32" Order . 

4 05 According to Claimant, the fact t hat the financi ng commi tment was not /1 1-

ready obt~lned by the 31 December 1995 deadline, set out In Section a,1(c) 



of the ~ounde rs' Agreement, was not a breach of the Investment Contr~ ct, 

because. In the above sense, "the Foreign Piutle5 were de<IfIV Pomp/oying '/fl/ 

necesSolty efforts' to Dbtaln such Cf)mmltment'; CM·66 para. S. 

407 Most essentially, CI~ l ma n t argues tha t PSP properly fulfi lled its primary ob li

gation, and that there was no significant difference between the Founders' 

Agreement and the ESRD proposal, essent ially since the «the Founders' 

Agreement T"'1uires such fin",nclng as Is nece5S8ry to construel and com

mence operiJtion in Section 8.1 (b)", ~~ 

408 Hence. Claimant' case Is to maintain that : 

• 

• the Foreign Parties pro perly complied with t heir ~pnmary obll9iltkJn~ 

(eM -56 para. ~) to ~ecure the financing fo r the NIPT, and 

• the terms of the finandng hi:Jd been agreed by I he Part ies to ttoe In

vestment Contract (CM-66, para. 4 ; Mr sax In CWS- 6, paras. 24-57), 

, od 

• the Investment CO" tr"ct Included firm Dbllgatlons of the Parties. ~I 

• Furthermore, the amount of the hnanclng neEded was assessed by 

DMG/EBRD. and the Founders' Ag reement contemplated tha t th1! 

amount of flntmdnll might Increase; 

• lnterest terms had not been specified in the Founders' Agreement, illld 

the EBRD indicated a commercial priang ' l ; 

• regarding the removal of the Russian 2/3-majori ty, Claimant C<llcullli od 

that the Russian Part ies even flfter the el<erclsing of the DMG- and 

EBRD-options would sti ll conlro l over 50% In rAT Pulkovo; 

Transcript 18oct11 p"," ~ 150, 

CM -84 para. H. 

See also Tran$cript I BDd;llllbges 151/152. 
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• EBR-D's request reg~rdlng the pledgin'J of the shares of IAT I'IJlkovo, 

acrardlng to Cldim"nt"S testlmonv, 'wa s commercially reiJ '.ilJnable, by 

definition·;" 

• The further EBRD requirement that the management functions should 

be il5signed to a Western provider (i,e. Aeropor\s d~ Pa ris) w~s alSO 

necessary for the project to quali fy as pertaining to th~ private sector; 

• Mr Sax underlined the latter aspect at the Hellrings: "EBRD required a 

Non·Russum management ro qualify for Pulk,wo-3 as a private sedor 

projeCt . __ with regard to compliance, 1 believe that the plivate sector 

(rlterie Q/ feRD were commerciiJlly ",,,wnable Imd I know that they 

were IIgreed to by SEP ... ..so, 

• even If tile EEIRO pr<)posal had to be considered unacceptable by the 

Ru ssian Parties, they were st ill bound by the Founde~' Agreement ; 

yet , actt>rding to d almant, the Russian Parties could have properly 

withdrawn from it, or could have negotiated an e.lt scenario; neither 

was done. 

• Tho exceptio non (lite) adlmpleti contri1ctus Is not avail"ble to the Rus

sian Parties, and Article 328 CC does not provide ~ basis. 

• Even If the Russian Parties were well-founded not 10 take the EBRD of

fer fu rther, PSP (ould ri ghtfully continue to claim to be part of the In

lIest ment Project wh ich w~s not terminated In accordance with proco

dures "vll illlbic under Russian I ~w , lind PSp's pe rform~nce was moreo

ver accepted by tM Russlall Part ies . " 

• The provisions of the Fou nder.;' Agrrement rem~lned binding alld there 

was no right 10 repudia te the Inllestment Cont ract, or to tadtly termI

nate It . 

Sec ~ Iso Transcript 180cl11 pages 152/153. 

Transcr1p.t 111Od:11 Pftge 153. SEP .. St~tc Enterprise Pu lkovo. 

AW CM·S4 , ... t p<'Ige S. 
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• The disinterest of the Russ ian P~rt ie,; was only r""lized on 2 October 

2.007 when C I ~lm~ nt 1'11"5 advised thllt the City of St. ~eters bul"9 in

tended to develop the NIPTjAlTP without the p~rtielpl'ltlon of Claimant 

and/or PSP. 

• I n Mr Karpov's It'lter of 16 April 2003 (CX-69 ), CI ~lmanl Nnds evidence 

that the Russian Par ties confirmed ful fillment of C1a[mMt's primary ob

ligation, that the Founders' Ag .... emenl was still In effect and that any 

dissolution required the consent of all sh~reholders. '" 

• RegMding t he quest ion whe l her SPS or Cla imant properly fu lfill ed I he 

primary ob ligetlon re~ardlng the providing of a fin<lIlclng offer, Clai-

mant's answer 15 ~ clear "yes". 

409 However, Mr Sil~ ~ I so fully agreed - ~pon II que~tion by Respondents' coun

se l - that the Ru ssian P~rtl es "had full rights not to ilgree to pr oceed W,UI 

the EBRO propoSlJI ". '·' Clalm.;!nl also confirmed this e~plicltl y in ttle Append i ~ 

to CM-84 il l p<>ge 7, answering Iss~e 4 . 

4 10 At the Sloclr.holm Hearings, Oaim~nt Mr Sax In his test imony, maintained 

that Re5pondenh shou ld haye accepted I he fi nilndng offer of EBRD, despite 

some changes to the parameters as they were initially set out in the Protoco l 

of Agreement and the Founders' Agreement. At the Heerings, Mr Sax de

scribed the signlncant benefit s which would have been all~ ll ~b l o for all par

t ies, ind~d in g the Russ ian Parties, had they accepted the flnancill9 offer 

wh ich, as he explained, In 201 1 wo~ l d halle been ftJlly amorti zed. 

4 11 Asked by the Trlbun,,' whether the I;Mndng proposal of EBR.D, lIS presented, 

rell outside the parameters which Initially had been d iscussed al'd agreed be

Iween the Foreign Parties and I he Russian Parties, Mr sax, In his oral testi

mony <IS iI witness of 11:1 October 20 11, defended the reasonableness of t he 

EBRD finan-cing propoul; for I flsl alXe, EBRD did flc t ask for control oyer IAT 

" 
APP CM·84, page 10. 

Transcript 180011 1 page 159. 
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Pulkovo, but on til e other Mnd required debt -subordi r'\aUon fo r satisfy ing 

the ir requiremen t as to the equlty:debt r",t io. " 

412. The Tri bun~ 1 explored some further details regard ing the magnitude of the 

required financing , noting that the Protocol of Agreement envisaged a financ

Ing in the approximate amount of US$ 7S Mill ion ""; t he question was put La 

Mr Sex whether that figure was a ne<,Jotiated figure, whether (or Instance the 

Russi"n P.1Irtners had a caP In mind In tile region of that lImount, and wheth

er Mr Sax - In the fl1lmework of t he dIscussions regarding tho Protocol of 

Agreement - indicated or 'warned" that t he financing requirement rould in 

t he end be much hig her, slIch as US$ 100 Mia or 200 Mlo. 

4 13 On the latter quest ion Mr Sax replied that 'we a/l agreed that the {i uestimate 

w" 5 US$ 75 million, However, quite frankly, nobody knew exactly what it was 

going to cast beGJuse everyono knew that the EBIW loan process was a te

dious, time-cOllsumlllg process {iolng o viY multiple number of Ye.!IfS, and ob

Viously during that period there would have to be lfdjustments of the cost","" 

4 14 ConSIdering thllt t he EBRO flnand ng proposal In faa Indlalted a financing 

requirement in an amount more than double of whet has been contemplated, 

the Tribunal remarked ilt t hl! Hearing that such propo~1'I1 meant tha t , in t he 

end, the Russian Parttes hild to p l'ly most of the bill for sud1 fm&nCirlg 

through t he operl'ltlon of the TenTl lnsl , Mr S ~ X replied as fo llows: 

"I til ink your Que5(lon Is relevallt If tt>c profitability or tI1e project is ill q~es

t ion. H(lwever , II' till! ~rofl«obility of t he project i. ~II c x=5i~e tJ1it il l of the 

parties, Includln<;J tho RuSSian Parties, are making more m<l<ley Inan Itloy have 

ever ",,"de bofore In 1M entire hlslory of t he Russian Federation, Ihen In fact 

wi><:ther ot: costs 75 mUi lon Or I 50 m~lIon or .zoo million Is rnle",oont • 

4 15 Aport from the est lmilted amount of financing, the Protocol of Ag reement laid 

down a further cornerstone by steting the Part ies' part icipation In thl! Project, 

by proV iding thil t t he RUSSian Part ies shall be eJ'ltitl«l to 66 2./:l% and the 

• 
" • 

TrM5Cri~t 18[)Ctl1, pag '.!' 39-4\. 

Trans.c ript 1Aoctl1 , pages 64 S5, 

Tr8f1SO"ipt 180c11 1, pilac 59. 
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foreign Pll rtles to 33 1/ 3% ( 29 2JJ% fc r StrategiC Partners and 3 2/3% fo r 

SP6D. On the question put to him III the Hedring, Mr Sti li confi rmed thll t t his 

n:o Pllrtltlon was it negotillted reparti tion, in the Sf'nse of a ~two~thirds/one

thIrd dea/w
•
6' 

416 On flJ rtt' er question by the Trl bun~ 1 whether II two-third majority was impor

t3nt for the Russ ian p"rties, Mr Sax rep lied: 

"He Sill<: If we sa id a t the lime that V1J<J 'let only 51%, then unless...., were 

able to put the money on the teble, they would not haY<!' Sig ned. With the 

money on the labl .. , yeS, 1hey would !>ave Mgn<rd at SO.I'Ib, but don't think 

t/lal the negot i~I;""S ~t t hiM time .• I ur>derst. nd the Question that yoo a rc 

IIs ~lnQ . t>ut I Gan'! honest ly arlswe, the que~ti on, Ag ~ln, I will Sil y t he 66% 

~ nd onc-th ird difT'erent w~s a discussion; it w.,s not a \llOroughly contested 

Item. 

4 17 I n <!nother context , a similar question was "shod as to whether the snare 

holdings, as Init ia lly agreed bet ween t he Foreign Part ies and I he Russ;an Par

t ies In the Protocol of Agreement, were to be considered fixed. I n his re

sponse, Mr S~x referred to Section 14. ) of the Foul'lders' Ag reement wh ich -

as he sa id - contemplates that 

'In the eve nt the ftnanclef"1; Ml< I'or shares, tha t we ag ree, the foondel"'5· 

agree, to dilute our shares pro raUl. Then:: wllS also an oIog re<oment -- .,..,,1 .• 

between myself lind the RUSoS'iI'\5 that the RLtSSlan shares would not fall be

tow 50.1'1'0".'" 

418 Fact Is l Mat the EBRD/DMG r~u l red - <IS ~ condition for thei r fin ~ndng 

the su rrender, In their failor, of II 21 .5% sha reholdlng In JAT Pu lkollo (re-

.. .. Transcript 16oa1l, p.oge 73 . 

TraR!.( ripI 180ctll page "'1. It may, how_r, be not...:! - Qulle In contr..st to the 

I hat Section 1.01 .3 oIt i>e Foundel"'5' Agreement specifica lly pro-

~ides IMt mOdifications 01 the Agreemen t mllY have to he made "to the extent neu!55oJ1')' 

to obt~ lI! flnaclfIfJ refer red to II! Section 8.1 (1I).s0 long as such am endment or modifi

cation does not alter the relatlva parcentage intere,., .. In Ole capita l stock of the 

Compall v amoog til<! Faunrkrs.-
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~pect iV€ 1y in " new Proj ect Comp80y to be fo rmed ~)), Mr 5")1 commented on 

this requirement ~~ fo llows: 

Mr Sax: "Now wa s the fe-RoD 1. 5% tf1~ ~~att number oontemplatctl wM n 

the founders' Agreement Wa$ s,gned? No. Was It ((lntempl~ted th~t tlley 

would ask lor a share tnt_51? Yes. Was the DMG numbc:r of 2~ contcm~ 

plal ed 8t the time the Founders' Agreement was signed? No. Was it contem

plated that they W<)lJI~ ~5 k for a Sh ~re intere5t' Yes, t>e,au5e we dkln't know 

lI',e n~TnIJer. Did I tel l my partner DMG ~t tile t ime thot they were ~e l"" 

greedy? Yes. Did th~ Rus,ians &<Iy th~t DMG wa, bel"O '.Ireoed y' Yes. Would I 

ag~ today that they w ... re bcirog lI,eedy? Yef;. e-Ulit is what it 1$, bc:c.'Iuse In 

1998 tl'ocre .. ere a lack of financiers available In Russi .. and if you did not ~ 

to DMG 0' IFC or OPlC, Quite lrankly you co"ldn't lind ""nior ~ht rlnanc.lng, 

~ l1d il you didn't de.' witl' somaoody like DMG or Credit SlJ isse or someone 

like \t1 at you couldn 't get suoord inated debt or eQu ity l>r mezz.,,11"IC fl n~ m; ing 

or whatever you ..... ant to call it at the time. 

50 to dl~ly rCSpOn~ to your Question: the Russ,ans kne .... Tiley didn't like 

the 20% and ne l \t1 ~ r <lid ]. They may not h.~~ IIkct1 the 1.5%, ~ l1t they knew 

it w~~ a "fa it acrompli ' , q~l te fra n~ly , ~t the t ime tMt the EIlRD asked fot it 

bCClluse there, was not ~ n alternati ve lende<" of EBRD stature . A,'I/I eve ll If you 

till«': the numbc:n; afl(l you work the numbers OUI, Ihe Russians ne~r feLl be

low their SO.I% threshold Ihat Ihey ,ve,e Inlerested ,n mairroolnlng, even 

with the dilution of the EBRD and DMG." .. 

4 19 TI1e EBRD proposa l " I ~o contained further a~pects, which were all "commer-

dally re,,""n8ble~, such as e.g . the r equirem ent o f Issuing shares and the re

quirem ent t h;>t " new project comp"ny repl"elng !AT Pulkovo shOuld be 

fo. med, as Mr S<lK eKplained at the HI!"ring ."' 

" 

., 

See hereto the requi reme nt oft he F. BRD counsel rdl .,.;t:ed In Transcript 180cU I p.lOC 158, 

TranSCfipt l B<lctll P"lIC 42 . 

At Il'Ie Stockholm Hear1ngs, Ml:..S..'!x stated that 5P/PSP .became <I w .. re 01 t/lree f«ts: 1. 

the shafe5 had not been Issued by the Russi"ns .os prom~, 2, From spedlt. /ng to our 

counsel, thiJt ~ could nOf comfN:/ f~ Russ/;)ns to ;SS(If' the shares, 

1'Il:...SiiK: W" w<tld no!. Not th~ t we did Il() /, but we could not, 

The Chaiqwrrr ; As a sharellokkr? 
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420 In sum, it Is CI"lmant's case \0 argue t lllli Respondents "agamst gcJ{lO f"ithO , 

• fa iled to ~ccept the terms of the EBRD fin ~nc ln g proposa l, 

• failed to Implement numerous steps toWlIrdS Implementation of the 

Project (starting with r..,lIures to obtain govemmental permissions, fail

ure to build lin apron <>s Wil li as access 'OlIOS, failure to provide for a 

co rrect management and administra tion of IAT Pulkovo, and 

• inter ,,/iii also fai led to is>ue the tAT Pulkovo sh8re certifiC<ltes. 

421 The FQu nders, Claimant nevertheless ocknowledges, had the option to termi

na le Ihe relationsh ip, e ither by lennlnating the Ground Lease, Or by wlth-

HI" :w«: 1 CCJuldn't compel them to sign a credit <l<Jfer:I11efIt whell! they wt:re going III mlJke 

.. whole lot of money, how can 1 tDffi~ them Iv Issue!JJ<Jres In iI Russian wrpor .. tion7 

TIle 'Ila!awn: 81it yew fWlUlm<I thltr tllt~ shilrPS ~ i55Ued? Mr Sax: /110; th(r agreement 

reqU/"~f thM tile s"",,res btl ISs~. The problem 15 there was no procedure ill Russ/a (c. 

quiring thM a sI,arei!Okier could compel the Russi,'ms to Issue th e slld~s allcl, eVeil If thi!re 

WilS • ",/>!dI there ISII" • more Impor!.1l1tly, If yO<I read the ie(te(" from BeW"am foIillot in 

1999, you'll find r;onflmllItion of the ' If(t l/lat If> 1998, jus( prloI' ID the dosir>g, EBRD ... 

coull5el, Dioo(";n Shltplro, ","'" up . rouna - thlJ( there was II - rlJ use the worrJ "de

feet ' (I won't use tile word tlldt fuse to desr:nbe it) - but !et's ~y ~ ridiculously absvrd 

dcfe<:t that EBRD'~ co unsel ro ,md 111 JAT PU/kavu, and £BRD's co"n~1 wanted (IS lind th e 

R.USsiaM to foml " new company - this IS RX-6, the EBRD lee (e,. IJ.IltfKi Jilnu,o,y 8, 1999 -

ami the E/JRO ",anted us to ,.,vi:;t: tile Charlet", form a new com.oo"y, etc. etc. as mote 

PiJltfculllriy set forth in Bertram's Ierh¥. As II result 01 that, C<lndidly, even If mere ",/IS II 

"",y to compel th(r RU$s/;>1IS to issue the srock 1 WDuldn't /laW! CfJmpelled the RII~/Js at 

tile time />r:GW5I! it "'liS il lOfJlcdl to wl,en! Imew that we had m form it new compsny to btl 

able to close the financing with tfle EBRD. So "s a result of Illdt you Ilave tl, e fo llOW/II<) 

siroat/o(l: 1. Tfuo! four comers of the docu~t lire crystal clear to me ",I,a! tile)' trans' 

~, and they certainly tlWn"t. tra~r !he IIg1>t to mmpe/ W Rus:siafl'< to iss<se tlJe 

s/lares of IATP. 2. Tilert! was no pro~ In Russia for US tQ (fJrrIpe/ the Ru55ht1'l$ to Issue 

W sllilms; and 3. Tilere waS no rNIsen for us to do it wilen we knew t1J~ t the EBRD re

quired ~ mnnatinn of a new W fMp.'Iny and, .at tMt time, the issUlInCt!: of shares In that 

compimy. So as .a result of thilt - a981n, to me - tile 'WI' GCllTIers of tl>e doI:ul11 ~nt ~re 

dur.and e very tiling Is obiuscdtion.· Transcript 180~t1t pages 48-50. 

-~ 

'" 
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drawing from IAT PlJ lkovo and liquidet.e the com pany; however, neither right 

was e)(erdsed."" In the opposite, accordin g tu CI;!I imant , tile PlIrtles 

• .. rontinuously Ireillcd the hwestment Contr.ct as valid ~nd e"lorre~blc 

unt il 2 October 2007 when OalmDnt w~ s ~d ~i sed that the City or St . Pctcr~· 

b~r9 wou ld dC'f~\op an inten'l.!ltio<,,1 pas~e .... er tem, in a l at Pu lkovo Airport 

without Clalmilnt's PIIrticipatlon", ~, 

n Respal1dents' Position 

422 Respondents, in Rejoinder P<I"'S. 120- l72 3nd L-RM -J2/2-RM-J8, paras . 

167-182. and throughout their PH-Brier, maintain that they halre Fulnlled all 

their obligll tiol15 under the Founders' Ag r~ ement CQm,ct ly and that the In

vestment Project was not reali zed due to Uaimant 's fai lure t o meet his pri 

mary obligat ion by providing an acceplable financing oommitment. 

'" More pOlrtlWlarty addressing ClOIhnant's allegation that the elty of 51. Pe-

tersbu rg had not helpc-d IAT Pulkovo in obtaining all permiss ive documents 

and did not use all best efforts for the project to succeed, did not build an 

apron (lnd roads such th,,! the financl<al dosing had not oo:rurr<!d - Respon 

dents maintain tMt the permi5.'5 ive documents h.ad been obtained by 15 July 

1998, ~s confirmed by eX-I 0 and eX-2-1. And as regards the al leged obliga

t ion to construct an apron lind ao:;ess roads, Respondents deny that they had 

assumed "ny such obligation. In fact, such obligat ions were proposed by the 

EBRO as a condition for ottaining tho financing, but I he EBRO's proposal had 

never been accepted by Respondents. 

4 24 Already In Rejoinder para. 132, and repeated in l-RM-32/2-RM-38, pil ril. 

177, Respondents maintain that roads had 10 be constructed by IAT Pulkoyo, 

not by Respondents, and It was not ~n obligatloo of the City of St. Petersburg 

to construct any or the roads, util ities or the IIpron . 

.. CM ·56 PIIrIiS. 16·1) . 

01-66 par<! 13. 



425 Furthermore, the Foreign Pl!Irtles hBd no au thority, on behalf <,If tAT Pulkovo 

or the other shareholde ..... , to represent them in rellJtlons with other third par

ties, for Bny of the following (Rejoinder, para_ 96); 

"(I) AS$i9~ d lrtMent con5utt~nts and a.dvis'''5 "Ad c ~eGUte contri>cts with 

t lw!rT1, ( ii) ~~rec on ~P<lcIfIC tenTlS ~ nd condit'u" ~ 01 debt nr'l<lr>Ci rl\l , (iii) 10K'" 

multi -mil lion exren St!~, and (Iv) spend money fo' any other arrMgement~ el

mer rel~t~d Or not ~ I ated to the Investment ProJect. The Oaimant wa~ not ~ 

rcpres-entative of the ResPQnde"t and was not entitled \0 act on their behalf 

aoo spend any monl!'(. Therefore, .:my itdioos of the Oalmant in the COUI'S'e 

ot allrlKting financing were made on his own, "I hi, e!<PCIlSe and .. ,thout ,my 

consent or approva l 01 OIi1cr sh!<reholders of IAT PulkO\'o." 

426 For Respondents it is clear that CI ~ im ~ nt ·solely cilused Ih~ (allure and sub

sequent termin"tian af the In'''estment Praje<:t", by not prov iding the finilnc

ing commitment on acceptable t erms, I.e. by ~ubm ittlng II On<lncing proposal 

with subllotentlal deli1Y and on terms which Respondents coutd not ilnd were 

not obligE'(! to accept since, Inter {lJill, t hey contradicted the initial ilgree

ments or the Parties to the Investment Project lind the Founders' Agreement 

and were commercially unreasonable, Involving three times Increilsed costs. 

427 At the StOCkholm Heilrings. the IIdequil<:y ~nd lIcccptabllity of the fiMncing 

commitment was rev iewed in great detail , with the benefit of the testimonies 

of Mr SaM lind Mr Karpov. 

428 Sum m.eorizlng Respoooents' arguments. the following points m<lY be short

listed; 

• 

• Cil!llm&nt W6S requi red t o provide "the gUlIr"ntee of obtaining fln"nc

mg.a whi<:h he rili led to do; 

• the t ime limit for obt·" lnlng the finolnd ng was not met: the deadline for 

obt.eolnlng finan<:ing had been established in Section 8. 1 (<:) ilnd 8.4 at 

t he Founders· Agreement and expired on 31 Detem ber 1995, and no 

Respondents' PH-artef pdra. 124. 



.. 

"greement IS In place accord irl9 to which en e~ten5lon had been 

gr,lnted; 

• the financial terms proposed by EBRD were commercially Un~cCQptab l e ; 

• the EBRD mor eover only Issued" proposal which as such was not a fl· 

nandal commitment, nor a guaranree to provide flnal'lClng ; 

• Claimant never had the power to negol late on behalf of IAT Pulkovo or 

Its shareholders, l!I l\d In any event any and ail commitments or agree

ments would have hi!ld to be signed off by both, Mr Oemchenko lmd the 

Claimant; the Founders' Agreement now~re envisages an authority 

given to O aimMt to represent ~ ny of the shareholders of IAT Pulkovo; 

• the two do<:uments filed In support of an allegoo l!Iuthorlty, CX- 14 ~ nd 

CX-IS, " re ineomplete el\\r"cts lU'\d do not con~"l.ute suffiCient evi 

dence of an alleged l!Iuthorlty; 

• Claimant should have worked together with the Chalrmtln of the BoiJrd, 

Mr Bons G. Oemchenko, and documents ..roqulred to be countersigned 

by him; 

• Claimant even fa iled to Show evidence that he had been l!IPpointed 

Vice·Ch i!l irman of lAT Pulilovo; under Rus5i ~ n I ~w there Is no such spe

cial position wllhln a aoard of Directors of ~ Join t stock comp"ny ~Ilch 

as a Vi ce Chairman; Clai mant m~y only have been entitled to act for 

lAT Pulkovo If he had been \liven a power of at torney, lind Claimant 

him5elf does not assert that such power of ~ttomev e)(lsted;M 

• furthermore, Ullder Art lde 12.7 01 I he Chllrter, an IIpproyal of the 

Board of Dlre<:tors Is required for the e~ .. cutlon of any c;.ommltmenl ex· 

reeding US$ 10'000, and Art icle ILl requires lin unanimous ~pproval 

fo r the constn.Jctlon b-udget5 or commercial budgets ~nd ror t he busi 

nes.'5 plan; 

R.eJo inder, para. 87. 
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" 

• moreover, the Ruo;sl8n Federal \..;!.W an JCllnt Stock Companies, in Ar

t ides 78{79, requires" Board appro ... ,,' for [<'Irge scale t ran5dctions, o r 

appro",,,1 by the Shareholders' Meeting; "" 

• the E6 R.D proposal con tll incd II long list of ( (>I'I dltlOll5 precedent which 

EeFl.D required to be fulfilled; 

• RlIspondents had never ~greed to uncondition ll ily accept any a nd all or 
the tenns of financing which might be proposed by any mem ber, lind 

O almant himself recogni zed thiS; 

• the l!tel that Respo nde nts co ntinued t he ir ((>Operat ion with t he Cla i

mant , g iv ing him II chanot::e t o fu lfill his commltm~nt, does not m~M 

t hat the Re5pond~ n ts had agreed t o renegotiated the t erms for obta in 

ing the finandng; 

• In l act. t he terms proposed by EBR D could not be <lpproved for com 

mercl~ 1 reasons, p;,rticu larly due to signifiCZlnt dlscrepanoes ilnd con

t radictions between the propositi and the basic terms laid down in the 

Founders' Agreement; 

• the amount of t he loan was Incrllllsed by a m ultip le of three In com!",r-

150 '1 to whllt was estllbllsh~ In the Found er$' Agreement , which meant 

that the cost of the Investment Project also Increased by iI mul tiple 01 

three: 

• the Interest ra t es were substantially hig her than t hose lIgreed in 1995 

when t he cost of the loan had been estim~ ted at 8.5% to 9.5% p.a., 

while EBP-D's pro p(lsil ll n d lc~tcd an Interest rate of 13%" . 

• II was never env i""'9cd that all ilssets of IAT Pulkavo ilnd the shares in 

IAT Pulkavo ow ned by the Parties should be pledged In favour of EBRD; 

neit her the Founders' Agreement nor the Cherter foreshadowed such ... 

pledgln\l which, however, was required by the EBRD proposa l; 

R ~jo ind er, ""ra. 88; RX-2S, 

Respondents' PH-Bfjef, para . 158. 



• Claim"nt'" comment th;)t EBRD's request reg8rdiog the pledge, in the 

sense that "it was commer,{ally reasonable', I~ of no avail ; 

• t he I'ilnsfer or the milnagemcnt funct ions In .elatkln to I he Interna

tional Passenger Tennlnal to Aeroport de Paris had 11150 not been cov

ered by any prOVisions In the Founders' Agreement or by the Charier, 

ilnd this Is anot her requi rement to which the Russian Pil rties could n",,-

er ~greei 

• the partlal transformallon of the pre-development expenses Into" 1000n 

hils also never been ilg reed, neither in t he Founders' Agreemen t nor In 

the Chilrteri 

• t he proposition thilt Claimant Should be ow~d a development fea In the 

amount of 4.5% of the Terminal's development costs has also never 

been agreed; 

• the transfer of II 1.5% stock Interest in lAT Pulkoyo to EBRD on Ihe fI

nMcial clos ing ~nd " further tra llsfer of a 20% stock interest In IAT 

Pulkovo to DMG u>'On the rlnanel 81 closing were likewise n~ver agreed 

and entirely cont rad icted Sect ion 14 .3 of the founders' Agreement, and 

Mr K8rpOV In this respect testified: "The Russlafl p"rties did flot even 

WMt to I1eaf Bbou( redistribution of shut's _7<; 

• Mr Sax hlms~ 1 1 IIdmltted tn" t he als.o considered the requested sur

render of a 21.5% sh~reholdl ng 0'15 too high, wllh reference to the 

T ..... nse.rlpt of 18 October 2011. pages 16&/167; 

• for ail these re~s.o n s and contr~ d i ctio n s of the proposed terms to what 

h~d been agreed by the Parties to the Inveslment Project, ReSponc1ents 

or !AT Pulkovo CQuld not be expected to tll ke such a propos.!l l for

ward.~ 

Respondents' PH-B ~ er, para. 179 ~n d Mr Karpov's \Vit"",;s Statement p~r~ . 10. 

SH also Rejoir.der t-R.M- I"I/2-RM-ll, p.cras. 81- 117 8,1Il In the LI ~ bil ity Memorial l -RM-

3U2-RM-3B. paras. 64-166. 
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429 In r~ct. Respondents maintAin, "Oi!limant has nm prcJ\lOO that any "grot! . 

ments In relation to """in terms of CQn'Struction and financing of the Invest· 

menc Proftxt were reached />elween all p<"ti~s, Iflciudmg the Respondencs, 

and EBRD, DMG. ~ 7' 

430 I n p')lt l cul~r, liS Mr Karpo\lll~p l eined In his witn(lSS sti!ltement, t he requested 

lransfers of ~ h llres in rAT ~u l kovo to the fin a n c i ~ 1 Institutions w~s II deal· 

breaker (a ·sCl.Jmbling block1, slnell the Russian Parties .... ould loose the con· 

troll ing majority . These terms Wllt e Incompatible with basic terms of the 

f oundet S' Agreement, as Ilud down In Section 14.3 01 the founders' Agrl!e

ment, and morCQver 'commercilllly IInreason"bl~6. 71 

431 Respondents further noted thet In August 1998 the EBRD's proposal had "ex

pired without II mutual agrecment of tile piJrticipants of thll In vestment 

Project lind the proposed terms of finandng" /" and hence, the lnve!itment 

Project 

• ... In any Col"" was factually termjnated at {he end of 1998 - fi~t 

halt of 1999." 

432 Respondents conclude as follows: 

" 
" 
" 
" 

"Bclril19 all of Ihe alor~ioJ In mmd, it should be MOtU I tlat the a"imanl hn 

not fulfilled its main ,,00 SOle funct ion under th" Founders' A9r..em~"t and In 

the whole lnv~5tmE"t Project: Obta in'''9 01 fl"'~ncln9. Furthermore, ~v~ry

thing the Claimant m~nll~d to obtain from the flr'l(!'lCiB I Inst itut ion, ~ ob

tained w,th an enorm o<.'S del ilY wh ich was in materia l contrad iction w ith til e 

Rluoo e .... • Ag reEment, ~nd actually ruined In., ","oJeet. " n 

Rejoiooer, para. 103. 

R-Uab B ~ er Pilra. 92. 

lRM-J 2/2-R/o1 -3S, para 183. 

Rejoinder, Olra. 119. 



433 In their PH-Brief of 20 January 2012, Respondents onc:.e ~ga ln addressed the 

issue on pages 21ss, and in detail argued the non-ao;o;eptabllity of the fi nanc

ing proposal In paRIs. 147 to 188. o;om;Iuding thai - due to Claimant's faIlure 

10 obl~ln arId present an IIcccptable finandng - Respondents were freed 

from their obllglltio fl5 under the Founders' Agreement .'1 

III The Trlb.mlll '. Observation!!; and ..... essment 

(a) Brief Re ferences to the Hearings 

434 Claimant acknowledged that the Russ ian Parties were free to reject or accept 

l'Iny rrnandng commitment, and were free to ~ llow any offer to lapse ; howev

er, they were not free to pUl"5ue the development of an internationa l PilSsen

ger t erminal lit Pulkovo Airport without PSP's participation, unless they fil"51 

wrthdra w from [AT Pulkovo in accord"n"", with I he !enos of Section 8.4 of the 

Founders' Agreem ent . 

435 At the StOCkho lm Heilrings, Claimant e)(p lilined from his Side 

"WIly f'ulkovo did !Wt dc>se In 199B .... I bldme only twa pe<>plc : No 1 tI' e 

then Guven l<N" of the CIty of St. Pete<"S1lurg, Vladimir Vaka.tev woo, 'Iuite 

Qlnd,dly, far his person.' re,,!;I)n$ wanted to usurp tile Amencan~' position for 

his own peffiOnal reasons, aM no.2, Governor Vale'ltln8 MalYlenko wha 

Wanted /IIlhe time Deripask.il's company .... 10, aglln, ropLllce lhe Amer icans 

as the dcvdaper of ~u lkavo-2· .~ 

436 Regarding the e)(p iry of the 31 December 1995 dead line, Mr 53>: ~cknQw l 

edged lhat It took "if lot langer to delive/' the finlmong commitment thM we 

thought", but st resSing that the Rus!.ians from time to time extended the 

deadline, and were kepi abreast of the fin .... nclng.~ 

" 
" 
• 

R-PK·l!rid pares 194 ... 

Transcript lBoclll P1>\lCS 62/63 . 

Transoipt lSaCll l ptl llt! 145. 
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437 Re<J~r(li o g dlscrepand2~ !)etween thl! Founders' Agreement and t he EBRO 

offered terms, Mr S<lX denIed these, expl<lining in detail I he commercial rea

sonableness 01 the terms offered by EBRO.&> Mr Wong replied; 

".I:1L Wor>f1: You h<lve ~ r~ t1Of'1l1fe to II ~nd you sa~ ~'s oommcrd .. 11y reaSOOil

Ole, ~ "I 1 Ih ink WM! I say Is Ih.:ll it ,,~s l'IOt unrea!.O n~b l e /Qr my clients to 

loo k al wh~t \\'3S in fro"t of them 3nd Ihink: Wow, tl,l s IS ~ iffere nt. We ar" 

t~lkln\l three times tl'll! mon~y. W~ ore la lki ng ~ redl>ctlon io Our sh~reho l di ng 

lind othe r matte .... a~ well I would in vite VQl.I to accept 111 .. 1, puttio.g you 11\ 

t ile shoes of my dlMI, It Is not unreasonable for them to took al wh~t you 

proPQSCd Dnd lhink : This Is wey ort from what _ e~pectect, and it w«s not 

unreaso"able to, my dicnu to say: look. wc ClIn' accepl this." 

Mr Silx · I think it was. Quite ca ndidly, unre~!oOn~~ l e , a nd I th ink if yOlJ' 

cII e nls di d not "",~pt It. they Md boild advice -- and I'l l tel l you why; it 's verr 

~Imple. f8RD and BAG wet'<! two of the prerniere financial ;n~t;tut;ons In th<! 

WOl'1d In Russ;~ at that time. fol'9et a"l, cal'1 Is nobodV, PSP is nobody, SP i$ 

nobod~, but DMG and E6R.O are somebody ._ (omi$$l$) They were o;retti fto;r a 

completed Tenninal without p .. ltlng out any money. They Were !lctting a sub

slaMlill cash-now. Th~y were 9,,111"'11 the fi rst r>PP as a proje<:t li ke this In 

RLJ ss ia ~nd !or tt>e wond. And WMI h~DP'me'P O~"Y. It>ey de;; ided 001 to 00 

II . And if I h ~y woul d halle done iI, Ihey WOUldn't h ~ve 10 wa it t5 y~a" or 13 

year for Ille ne~t proJect ."" 

438 Further In I he examinat ion, Mr Wong drew the IIttent lon to Section 14.3 of 

the Founders' Ag.-eement, requIring any modifications 10 oe Signed off by 

eath of the Founders. M, sax's ilnswer to this WilS t hat It hlId oeen intended 

t hat ~ Il of the project documcnls arn:! f inancing do(l.lments would be e~ewted 

upcn Cl05ing, including a new Founders ' Agreemenl, since the 

" .. .. 

"fBRO', counsel wanted IIOme rtdlwlous o:lcfeLt cured ~y Inco rpor~ti"g a ne w 

company and signi.-g a new foundc .... • Agreement •••• lIut the bottom line Is 

that t he Inlcrv.,<ung event. the f ln~ndal crisis and the delilY" caused by the 

RusslllllS. prohibited tho5() changes -,.. 

Transcript 180ctll p<!ljcs 147- 154 . 

Transcnpt 180<111 pages 154- 156 . 

Tranocrlpt IBoctH p8o;res 156. 



439 Mr Wong then con t inued: 

"Mr Won\! : Our plWtJon very simply i~ ttl .. ! our c~ents hal! lUll right not to 

agree 10 proc~ with Ille ~BRD pmposal. 

440 At the Hearing, the discussion on the EBRD offer extended oyer Transcript 

pages 144 to 183, essent ially with Mr Sax maintaining that the EBRD offer 

W"~ commercia lly reasonBble, Whi le Respondents' counsel mBintalned th~t it 

was fll' away from the parameters agreed in the Founders' Agreement . 

( b) TWo General Remarks 

441 fl.t::51 Claimant Mr Sal( stated eloquently, at the StOCkho lm Hearings, tha t the 

commitment offered bV EBRD should have been a("(;.epled bV Respondents, 

and - "" th his charIsma lind enthusiasm - figured out the very slgnifiC<lnt 

benefi ts every party could have derived through ~ n Implementiltion of the 

Project. even though the amount of the loan was slgnifkllntJy higher than in· 

itiaLly contemplated, and despite the required cui in the Russian Parties' pll r· 

t idpallon lind other requirements of the EBRD. By todilY, 2011, hI! said, the 

entire loan wou ld hllve been amort ized. 

442 Perhaps, the Tribunal may remll rk, Mr SaK was right; pemaps this Is the typo 

ical AmerlCiln ent repreneurial approach which looks rllr ahead and, with crea

t ivity, alms to overcome obstEeI'.!!;, Irll!S to evaluate the chances ane! • faced 

wi th dlll'lcui ties - renects on the Questions: "what are our options, .. ~ ff, rather 

than to get stuck In doubts, hesitations and concerns, dri~n by a mind

pattern where t he react ion "we cant, we are lIfnJ,d that .. ,. # prevllils the 

think ing and decision making . 

443 However, It is very clear that only ~ oommon denomln~ tor or the mind-sets 

would provide a bdsls: for the PDP (whiCh indeed - ilS it wllS described - WilS 

the first Russian PPP). Such common baSic mind-set was oot thero, and could 

not be reaChed. And, rea listically, the Tribunal conc ludes ~ fter intensive 

• Transmp! 180cUl page IS9. 
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study of I'l ll the parilmeters, that CI ~ lm ~ nt Mr Sax shou ld have taken th is as

pect and risk into calculation when launching and pursuing thi~ proJe<t. " 

444 ~d.. Ihere is one oodi l ional aspect which, in t he Tribunl'll's view, needs to 

be mentioned: A PPP - like any project with I'l partner-;hip chMacter - re

quires openness "nd transparency, Bnd alTangements wi thO<Jt a prior discus

sion and mutual consensus rnrely succood_ 

445 The Foreign P<lflies, however, pll'lycd the ir cMds vary ci05e to thei r chests, 

essentially pursuinQ their own agenda, without "n open/transparen t commu 

n;"'llon, nei ther as 10 I hc Incurring of pre-development costs, nor ilS to the 

appointment of consultants, nor as to the Ch1!rg.n9 01 Mr Sax' salary and 01-

fice expenditures, nor as to their Intention to seek a partial reimbursement of 

their disbursements via the EBRD flnllnong , nor - li fter 1998 - as to their 

Inlenllon to daim a full reimbursement of their e"penditures should thc 

Proj ect not be pursued. 

445 It Is difficu lt to see how, under such parameters, mutual trust cou ld be bui lt 

up which, afte~ all, Is probably the sln\!le m0"5t important fa<:tor for II success

ful PPP. 

.. 

The above two a~pccts, as will be seen In the fo llowln\! discuss ions, may ac

count for t he failure of t he ProJe<:t. 

(c) AS$<)ssment~ 

RiSk, it may ~ rIOted spednc~ lIy, is reco gn ized as be ing one 01 t~e fund~me nta l aspocts 01 

anyentrcpre!"le<.IIial actIvitv unGer RUS5i~n I~w (Miele ~.1 RussiM Ce). A level of unr.er_ 

I')lnly is, ObVIOUsly, dfi'lmlltle.'lily hIgher In lin economy In trllMiloon like lile Ruuian econ· 

omy hlld been III the time tn 1M 1990s, "no;l ln lact,mll Is. Risk not onLy mCllIS the posl

live side 01 \Iilln in ~ profits, but ~ Iso indudes Ine n ll\l"tiv ~ side of suffering losses, pilrtlcu-

1~r1 y in a plooecnng pro)ect. Mit ig~tion Of ,ISkS m~y "'Qulce sp-ed fi<: cfhlrts, and in p~r

licular constant and active COOrdInation of 1111 activities among lI\e I"'rties. 
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447 With the <l00v11 Int roduction, t he Tribunal now turns to the ·accept"blllty· of 

th<l offered EBRD-commitment. 

448 Claimant's reptlllt!!d statements lind affirmations defending the EBI<D pro

posal, by emph<!slzlng that all of the terms of the EBRD proposal we .... 

'CQmmeraal/y rBII5()fJilble ", Is not the deCisive enlerlum; Indeed, the Tribunal 

may rem1l,k, most prob<lbly they were re<lsonilble, from the EBRO's point of 

v iew ; bu t thi s 15 nOl the real i s~ue. 

449 The (only ) real Issue ;5 whether these terms were wi thin - or outside of -

the ag reed p1l.amelers of the Pbrtlc$ to the Investment Contract. 

450 On the latter/deCiSive i""ue, the Tribunal's conclusions are ele"r: 

• Under any stand~rd ~ of review, and irrespective of the pMtiwl ~ r par· 

t ie!'. in question, a companson of (i) what was discussed as the baSic 

p'lr(.maters for I he financing to be sought accordln!jl to t he Protocol of 

Agreement and the Founders' Agreement on the One hand, and (II) the 

comm itment a" offered bV EBRD on the olher hand, showS that the of

fered commitment was slgnlr!cantiy different Irom the agreed P<1r~me· 

l eIS, indeed well outSide of the parameters on which the Parties in

tended to bUild the PPP. 

• And the llbov<! , even more so, mllst to be concluded havi ng regard to 

the Russ ian Parlies tt) the ~PP, who - certaln lv at that time In ti11! 

1990s - approached such novel Investments with less entrepreneurial 

flexibllitV and optimism than perhaps othar parties, for reasons which 

everyone may very well understand, alld ilrgUlIblv inter a/l.-, for the 

reason (If a probably rati1e t cumbersome public administration; no 

doubt, thi s aspect has to be respected ; and It must h<lve been Known 

to Mr $.1)( 81 all times. 

451 What are the most problematic chaoges? 
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• Problematic is the significantly indicated in(rellSed amount of the 

proposed loan, by a factor of morn than two, or even three as alleged 

by Respondents, 

• Problematic llre the high Inter est rates (althovgh, t he Tribunal recog 

nizes, Interest rates were parti cularly high ~t the relev~nt t ime). 

• Problematic, or even more than that, is the significant cutt ing of t h e 

Ruplan majority percenlalle, a provision whi ch stands in direct con

t radlCbon to a particular "condition" as per Art lde XfV - OTHER CON

DITIONS or Ihe Founders' Agreement, renected In section 14 .3, which 

exdudecj specifically <lny allerllUon "to the re/"Iive percentage interll!its 

In tile ' .. pit", stock of the Complmy among the FovnrJers', and moreo

ver requiring (in the next following sen t{!nec or the te~t in Section 

14.3) thal any amendme<1ts requi,{! °a written inSlrument ~igned by 

each of the Founders~; 

• Problemat ic, and certa lnlv an aspect raising <lddltlonllt concern, is the 

re<:1l.1lrement to pledge the shares in IAT Pulkovo, 

• Partlcu lillr ly problematic 15 Ihe shifting of thl! ,mlOagement func. 

lion, to a Non -Russian prov1der (Aeroports de P~rls), ~s somethlnq the 

Russian Parties at tfIat time did not wilnt to give 001 of thei r own hilnds 

and co'ltral, and 

• Problematic is the fact that Ihe EBRD did not Issue a fln ~ndng com

mitment, but simply m~e a proposal for the envlsagecj fi nancing. 

452 And - without singllnq aut 9 pertl""iar d is cr~panCY/ch.:mge - but instead 

look ing It the ensemble of all devia tions from what had been rontem

plated In the Investment Contract . no rurther detailed analysis is requirnd to 

mnclode th"t an acceptance by the Russian Paot les could neither be antlc

ipllted, nor could it rellsanebly be expected by the Ctalmant . 

453 In IIddltlon 10 all of the foregoing problemat ic IISP ~CtS: 



A probably p~rl i cu la r l y distu rb ing element, on top of everything s~ id above, 

m ight have been [he burdening of the f6RO finandng proposal with some of 

the pre-development •• penditures, • a matter wh ich may have r",ised 

serlou5 concerns, as no lIdvan~e Indl~ation (or "advan~e wllrnirtg") what

wever seems 10 hllve been given lhat such a charge would be made (Ht least 

none or these were mad e known In tha present a,bltral proceedings). Absent 

an open prior discussLon lind consent, Lt is hardly lmagin",ble that the Russi~n 

Parties could reasonably be exp&te<! to agree wLth slJch " ch8rgLng 01 I he 

proposed EB RD loan - and inde(ld they did nol . 

(d) SWIlD!ing up the Tri bunal 's v iew: 

4 S4 Under the Protocol of Agreement, the Rlreign P,Jrties Inten ded to undertake a 

clear contractu",1 commitment , exp~cod by the langu~ge In tItle 2 'Fina n~

ing" In the sense I hat t he Foreign Partne,-,; 

' stlall secure finanei,,!! for lOa ... of th~ <:<lst to construct ~ Wnlplex whim i$ 

antiCipated to be approx_ US!. 7S million ' rom the Europe" n Bank or Rcco" · 

si ruction ",nd Development (F.BRD) and from Its \»On partidpants, '>nd sll<lll 

!O'lIItMt~ reP<lym ant to th e EBRD. The (oml1le ~ Shall rep:;!y the Financing 

fro", "perallon~1 reven"es. The Fin a ndn~ shall oe co ll "lern li , ed by th€ as· 

slgnment of u~age ree ... " 

45S The wording of this tofltradu<ll undertllking, partll;u larly by using the del in l

tiva t ~ rms ":ilM!J. 5e cIH~" and ":il.J.ID.1 fjulln..ntee repaymf.'nt" ~"d "WiliJ. be '0'

laterdl/zad by the dssignment of usage fee" m~ke It clear th~t the Rlre ig" 

Partners entf'red Into a commitment. which was not only based on deplOYing 

best-etroltS. 

456 Section B.l of the Fo-unde",· Agreement 15 more alu tlously worded: 

"The ForeIgn Parties shall be re5Do~ l or the l ollowlng: (/I) l2....U:i;.e 

all nece5s.4ry efforts to secure U5$ 60 mllllon In debt financing .. , and 

(1:/) if the debt f inancing ~~n be obtained, to provide ~t least US$ 1S 
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million In subord inat ed debt nnancing towardS the development and 

const ruct ion of t he Terminal," 

4 57 Considerifl9 all of th ~ factual ~nd legal an;luments presanted by the Parties in 

the framework of this Arbitrat ion, the Tribunal has reached a dear deciSion 

thllt t he- f oreign Parties, .-e-spealvely Clilimanl, failed to live up 10 the terms 

of the Protoeol of Agreement, al'ld entirely m is~ I he ta rgets ~s per Sect/o J} 

8 ,1 of the f ound ers' Agreeme"t , 

4 58 While the Tribunal has noted to what the extent t he Foreign Parties OInd 

Claimant t ried - With the 1Isslst ance of seve ..... 1 " dvtsors and by putt lnQ to

gether an ImpreSSing documentiltlon - to obt ain II finand ng comm itment, 

the result of these efforts, however, on ly resu lted In II suggested f i n ~ n c ing 

propoS<l I which s l g nlfic~ntly deViated from the parametcf'5 initially ag reed 

upon between the foreig n Pilrtles and the Russian Parties, and therefore was 

not given suite by the Russian Pilrtles. 

4S9 The facts of the c~se , therefore, II r !! clea r in the sense thaI t he fi f'5t hurtjle in 

re~ li z ing the Project, i. e. Ihe obtOl lnlng of a f inancing comm itment, cou ld nol 

be I<lken, which made the Project a "stili -born child ". 

460 Hence, when revlew1fl9 and t aking together all of the " bove enumerZlted 

"fl aws' lind ( hanges env is.'lgcd by the EBRD·s proposal" ~s compared Ie 

what the p"rl les had initi ~ lly con tem plated, t here cannot be t he slightest 

dC/ubI that the primaI)' obligat ion, incumbent en the Foreign Parties and/or 

Claimant " Ir Sax, h~d not been met , and d aimant - correctly so - e ~ pliclt

Iy acknowledged that t he Russian Pilrtles were In all respect s free to discard 

the EBRD proposal, or to let It I~ pse. 

46 1 1n short, the C(lnc luSions here in dra wn can be summarl 7.ed ~s foll ows: 

• 

• The foreign PlIr tics/ Clalmant failed to fu lfi ll their contractual undertllk 

iogs/ promlses; 

It mllY ~ f'\Qte d that the ftlRD only presented ~ p ropos~ l , whkt1 as sum wa~ sti li quite far 

away from a financing offer, financing commitment cr ~""ndng guarantee. 
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• henc.c failed in ach i ~vlng and fI.Ilfi lllr;g their primary obHgaUcln to secure 

nnanclng for the I.lunch of the Project; 

• and - conSidering the dIscrepancy - I he Foreign Parties/Claimant 

could not hilve expected the Russian P."tics to go forward on the basis 

of t il e EBRD propos.a l. 

462 SMtl answers to the in itial Qyestlpos ra ised under Issue 1; 

463 Q 1: the aoswer is YES, there was i!I significant discrepancy. 

464 Q 2: None 0' those elemeMs of the ' Inanong proposal were covered by t ile 

mu tual agreement of the Parties ev idenced by t he ProtOCOl of Agreement and 

the Fl)Uoders' Agreement. 

45S Q 3 : Th e ansv<~r i ~ that the For eign Pllrties did ROt a(CXlmplish what thay 

had underUlken to procure 8S their prlmilry obligation . 

466 Q 4 : On the question (I) whether the EBRO finanCing proposal should have 

been conSidered as acceptlJble by t he Ru",; iar. P!lrtles (h'I'o'ing regard to the 

matr ix ~rov i ded for in the Protocol of Agreement il nd the Fo~nders ' Agree

ment), and (II) on the related Question whether Claimant, under a su.ndartl 

of averllg e reasonableness lind good fa ith, could have expected the RU5Silln 

Parties to lIcxept the EBRO proposal, the TribunO!lI can only IInswer with a 

"no·. 

467 Hence, the Russian Partie!; were entirely free not to teke the proposal any 

further, and Claimant has explicitly acknowledged that. 

,."' ... 
[Rest of the P<lgl! Intentionally left bltn1k] 
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M Issue 2: 

What is thl'! Consequence If the E8RD Offer, For Good A..llsonl, Hid to be 

Con5ideroo Unaccepbbl. by the R .. sslan Parties? 

5 Were the lI.uS$lllr'l Pa"le~ ~Iill bound to the Fr.. even tholl!lh the Fore ill" 

f>Iorties could not ~ ilccordlng to Ihe Russian f'~rtIu' !t'guments • present 

an ~ccept~ bl e fi""oclng co mmilml>l1n 

6 In thi s contcxt: c~n ,he Russ ian P~ tti~s ;"vak .. the exceptio nolP (ritl') 

iJdllllP/~tll;{Jnrr8(;t"s? Is thiS ddc""," , in RLJs, ian I.w, a lso aval lftble in tl l ~ 

~mb i t 01 «>'1XI'ate I~w (~S opposed to the 'trOld ~io""I ' am bit or mi9 Rom~n 

I~ .. maldm In contr<llCl: IlIw)? 

7 Ir indeed tl>e Russi,," Partl~ were we ll -fouml .. d not In take the EIlRD·o~r 

filrthllr: Could the Foreign Parties continue to claim to be PI" or the In 

~m.,nt ProJect. and derive benefits there under (for instllnc:e basi!ICI on 

the 29.7'1'0 equity share and profd sllare), even though, 1XIS$lllIy and evl."ll

tv~lIy, the Russl"n p~rtles would h8ve h"d to find f>nancl"ll mrough CJJtj,..,

IV diUerent iSOlIreel, without the fercign P~ rt ies· or Mr 5<lK ilISSlst~nc~, or 

u ~im.te ly thrOl!g h the City's or tt-.. St~te b l>dg ~t'? 

In other words: Was the ~·A ~I I I I I;><oo ing on tr.:;m, or cou l ~ they ~pudl~tc 

the Investm@n\ Co ntr.~t a ltogether' 

8 lr II", lnvestme,,\ Co ntract remained to i.l<' binding : to ",l1at c~te<'1t d id the 

FA conldin I\Jrther binding pro .. isiu(l~ > 

9 If not' Old Respondents' h.'lVe the right to repudiate the hwestmeot Con

tract, Dr to t!lolly terminal<! It, respcd:iw:ly to terminate ~ trough Inactivity 

of the Parties? And dk! they do 50? 

10 At what moment tn t ime should Daimimt havt' rear.ud the disinterest of 

the Russi",,, Parties, or II unolateml refu.-..al to further 5uPlXlrt ttl<! project? 

11 Da iman!, .. fter 1999, tried to keep the projed on 1!l1ck. or to rcvitahl~ i5. 

bout no frCllh mQmentlJm cou ld be fou nd, wA S th~ FA 1erml".tcd Il lneady in 

the Ii"'! h~ l f Of 1999, as discussed by f'rofessor ee lov? 

12 Whnt is the errect 01 Mr KUPQv'S letter of 16 April 2003 (CX·69)1 
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( Claimant·, position 

468 It Is Claimant's view tMt, even If the HlRD propoS<lI fur good reason had to 

be conSidered unacceptable, the R.uSS ian P~rties rema ined committed unless 

they proper ly withdrew In "ccordance with Section 6.4 of the Founders' 

Agreement which, however, they did not. 

469 M:(ordrng to Claim.m r, there Is no provi",ion '" RUS5lan (o..-po",te law for a 

party to Invoke the excc{1lJo non (rite) i.'Jdimpleti contractus; Art icle 328 of 

the Russl!!n CiVil Code does not provide iI bilsis for SUCh withdrawal . 

470 Even If the Russ ian PMties would have h~d to find another fin ~ ncil'r, they 

were • in CI~ imant' s view • . WI bound to recognize the F<r relgn PMties ~s 

partners to the project wrth a 29. 7% equity share and profit share, and " II 

provisions of the Founders' Agreement fI'malned fully In fon:€' and binding, 

and moreover contained II specific framework of ongoino future obligallons 

as set forth In Sect ion B.S. 

471 In ,my event, Respondel1ts did not have the right to repud iate the InvOlS\ ' 

ment Contract, or to taCitly termln ~ ! e i\' 

472 Only on 2 October 2007 did CI" lment realize th .. r the City of St. Peterr;burg 

intended to develop the N1PT withoul the particlplItion or Oaimant and/or 

psp, Jt Is, thereforOl , incorrect to arguOl that the Founders ' Agreement had 

terminated already in the fi rst half of 1999 ('"'s this had !)toen dis.cussed by 

Professor Belov) . 

473 Mr IQIrpov's IOltter of 16 April Z003 (CX·69) fully confjrms th .. t PSP had saUs

tied Its primary obligation, thet the Russi .. " P .. rties no longer had the! right to 

Withdraw from IAT Pulkovo lind thel the only way WlIS to obtain consent of 1)11 

stockho lders to dissolve lATP. The letter also suggests thllt the Russiarl Par. 

ties Intended to honor the terms or t he Founder.;' Ag reement and thOl Charter 



and confirms that Claimant h~d been making regu lar le6se p~yments on b~ 

h<,lf of rAT Pulkovo.~7 

n Respondent!!' Position 

474 Re5pondents denied th e ~cceptab lJlty of the offered fln~ndng proposal. 

475 Among further a rguments, Respondents also InvokC!d that the Inve5tment 

Contract did not impose bindin g ob l lg~lIons 011 them . lie 

416 ~pondents' view Is that - due 10 the delay in O almant's performance ,md 

t he unacceptobillty of the EBR D proposal - they were 

• (I) relieved f rom any and all ob ligat ions which would be~ome incum

bent 00 them, based on the concept reflected In Artide 328.2 of the 

Russian CC, and 

• [II) they correct ly terminated t ha Contract by a unilateral repud iation to 

whiCh they were entit led (with out a neceSSity t<.> comply with the re

quirement of a wrltteo withdrawal as pe~ section 8.4 of the founders' 

Agreement),toI' .!Ind 

• (III) <I S II consequence, the klre ign PMtics could no longer claim per

formance from the Russ;"n Parties, o~ ~em"ln as parties to t he [nvest 

m ent Contr .. ct. 

477 Moreover, Respondents be<;ame enUt led to d~lm damages for the costs in 

curred and losses surfered due to Cililmallt's fa ilure LO perform his obllg .. tio05 

in obt lllning the fin"nc,ng for the Project. And In "ny event, the Founders' 

Agreemen t was terml n ~te d in accorcl<Jnce with Se<;tloll SA thereof. '" 

" .. 
• .. 

APP-CM-84, pages 8 - 10 . 

Stlltem"nt of De1"ensc paras 121-153; R"joi,)!Jer I"'faS. 192-250; R·Li>lbllity Brief 1"'r.l5. 

11-45 . 

1·RM ·32!2-RM -3B, P"r~5. 105-159 . 

I-RM-J6/2-RM-42, Pagel> 4/5; Ulbility 1lr1@'l)tIras. 104· 135, 151-159 and 10)·169. 



4 78 Relating to Questir>n 8, Respondents m<tin t1J in that the Foundf!r'S' Agreement 

does not c:onlllin any provision to the effect th<tt the Investment Proje<:t's 

relllization Should be continued even absent the finllnclng IIIhlct> had to be 

secured by the f oreign Parties/Claimant. 

479 Respondents moreOVer state th ~t, ~fter 28 Augu~t 1998, Respondents had 

termln ~led all cooperation wit h the C " im"nt unti l the middle of 1999 which 

fact, as such, evidences Respon dents' interltion ta repudiate the I nvestment 

Contr.lct. The loss of interest to pursue the ProJe<:t Is al 5(l evidenced by Mr 

Karpov's letter known as CX-69. 

480 Respondents' loss of iflte res t to further pursue the Project should have bei!n 

realized by CI" imant after August 1996, as he als.o should have realized It In 

the year 2000 whefl Claimant mentioned the pre-devll iopment expendi tures 

aliegedlV ,"cu~d, and on 17 December 2(J02 when, In the frame work of the 

Purchase Agreement, he 50ught to acquire Nthe right to dam"ges (i.e, lost 

profits) for brei!lch of the Founders' Agreement and Ch;)rfer; the right to re

ceive tM developers f~ contemplated in, Inter alia, Section 8.3 (c) of the 

Founders' Agreement, il nd the rlghr to receive the approxlmiltely $ 20 million 

Recelvl>ble plus Interest", which provisions make it clear that CI" imant had 

r~cognl2ed th~ failure of the Investment Project", and thuS Intended to ob

tain ilssignment for ci<liming damages. 

481 The effect of Mr Karpov's letter 01 16 Aprll 200.3 (CX-69) was to provide ... "t, 

ten notice of lIIithdr<lw" ls f rom IAT Pulkovo by the three shllreholders and to 

notify CI"lm~ nt of t he intent ion to terminate the part icipation in t he I nvest

ment Proj ect. 

DI The Tribunal 's Asse!lil5ment and Decision 

482 On the basis of the very ex tenSive proceedings in t his Arb itration, the docu

ments on fil e end the test imonies delivered at the He~ rlngs , one siflgle most 

-----
" 1 -!t.M,16/2-RM-42, p . 6; CM -76, p~r~, 6 
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important aspect bealme d ear : namely the ~ spect t hat the Fore ign Pilr

ties'/Claimant's promise and ob ligat ion to make "v" il ~ b l c a viab le financing 

commitment w,,~ not on ly their primary obligat ion but In f~d, lilera lly sa id, 

the ru for the Investment Proj ect and, indeed, for any subseQuent Sl(.'ps to

wards the fu r ther Implemantallon of the Project ("5 parUy fo reshadowed In 

the Rl .. m ders' A9reement) .~l 

483 The "kay", however, was not provided, aod the Tribunal has st<lted Its view 

that the Fore ign PartlesfClalmant were unable t o honor their commitment 

and promises. All of this bll1(ame clear in I he second h/ll' of 1998, and the 

Situat ion rem<l ined un-rescl.led in 1999 II"d beyond. 

484 Wh~t is the consequence of the llbovc for the contr"ctutl l relationship be

tween the Russilln P" rtl es and the foreign Investors? • The only correct 

straightforward answer 15 10 COnclude that t he very fDundatlons on which the 

Investment Project was preml!;<!CI lind intended to be built, were flGt pro

Vided. 

485 No single " rgument was advanced In the framework of this Arbitratjon in the 

sense, for inst3nce, that the RUSSian Pi>rt ies had intended to have the For

eign Part ies on bollrd of such a project, lind to gTlm t them a 29.1% Share in 

the future operatlon(ll profits, even absent thei r eXpeCted contribution, i.e. 

absent their providing the very "key ' for the Project In t erms Of an accept~· 

ble financing commltmenl. Nothing suggest,; thal the Russ i ~ n P~ rtics had in· 

tended to give away 2 9 .70/0 Of IAT Pulkovo's shllre ' for nothing", i.e. HS a 

9ift. 

486 The provid ing of lin IIcceptable finan<::ing commitment. therefore , WtlS a ne-

CesSliry quId pro quO for the foreign Parties to remllin part of the ProJoct. Or, 

for using lin expression seve...,1 times used by Clalment Mr Sill( In the Hear

ings, but used by him In a different context: "It could noe be;, glft l". l n the 

present case, the continued sherehold ing of the Foreign Pe rt le-s IIlIAT Pulko

vo and their r ight to Insist on f~rth er implementation of the Project wou ld 

" See r...reto ~lso Professor Selo'J's Opinion, R·WS·3, at p;oge 11. 
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have had to be eamed fio;t, by providing lin acceptllble fillandng commit

ment - and it was not. 

487 Conversely, from Claimant Mr sa)( ' perspective, nO\:1111\9 suggests that he or 

his predecesSQrs (the Foreign P"rtles) could legil imille ly expect to ga in the 

f ruits of II 29.7% 5hMeholding In • wh~t they expected to become - " 

highly profllable proJect, without them h<lving secured the f inancing accord

ing to the terms of the Protocol of Al,lreement and the F<lunders' Agre~ment 

and the CharteL For good reasons. Claimant did not 811~e lhil t he or the 

Foreign Parties we.-e in any event enlltl!!d to derive the huils of II profitllble 

Project even If, for in .. u.nce, the Project un imately bec;lme flnl'lm:ed by public 

.e$Oure!!s of the Russian government, the Russil'ln taxpayers, or by Russian 

banks, or by II totally differen t ba nk consortium which tM Russi"n Part ies 

themselves were "ble to line up. 

488 The 1I11er-re l~tedness of Claimant's obligat ion to come up With an accepillble 

fin<>nd ng commitment on the one side, and th e further taskS incumbent on 

the RUsslo!ln Parties (as per SCCtion 8.3 of the Founders' Agreement) on the 

other side, WIIS that of a reciprocal commitment~, depel'ld lng on each other, 

therefore fa lling under Art icle 328. 1 of t he Russian CC. 

489 All of the above net only Inl ulUvely appears to be Simple, cleM and 

straightforward : [t is also covered by deeply rooted legal notions commonly 

known in Civ il law and slilmmlllg trom the Roman-law-based not ions of ex

ceptio non (nte) adlmp/eti contractus. 

490 The except/o- principle is rc fi ected In Artid e 328.2 of the Russilln Civil Code 

which reads as fo llows: 

Article 328 2 RU5sjan CC: 

"1n case of failu"," of the {)blige<t party 10 make perf{)rmancc of tho: {)bligallons 

prOv,ded by agreement or the pre:.encc of other circumstances obvi<>usly Intil

ca ting that "Urn p ~rforma~ce will rIOt t;,., ma(1.e within the establishofd t ime

perlod, the p:!Orty upon whom the red rmxal pe'for"'~nce lI e$ has the r i ~ ht to 

suspend P<lrform~ n ce or Its ob ligation Or to re pLJd i ~tc perform"""" of this obli 

p8tlon and to d" marod compensation roc losses." 
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491 While the above stated English translation certainly does not sound very ele-

gant, its meaning and effect, nevertheless, are clear.

492 While already the contractual provision in Section 8.4 of the Founders'

Agreement provided that, if

"responsibilities are not satisfied and/or the commitments for the fi-

nancing for the Terminal have not been received prior to December

31, 1995" the Founders shall have the right to withdraw from the

Company "by delivering a written notice of such withdrawal to the

other Founders", whereupon "the Company shall be deemed as

invalid, and shall be liquidated in accordance with the effective legis-

lation, and each Founder which funded the establishment of the Com-

pany and implementation of the provisions of Article VIII and incurred

damages hereunder shall accept these damages as its own, and shall

not transfer responsibility for them to other Founders';

the statutory provision Article 328.2 of the Russian Civil Code, quite in the

same sense, provide that -even absent a consent by the Foreign Parties -

the non-fulfillment of their primary obligation entitled the Russian Parties in

their sole discretion to withhold their further performance; and the further

provision in Article 405.2 of the Russian CC in any event allowed the Russian

Parties to repudiate any further steps under the Investment Contract due to

a loss of interest caused by Claimant's delay in providing the financing com-

mitment.93

493 Once again this provision appears to be clear on its face and requires no fur-

ther legal interpretation.

494 Considering

• the development of the Project through its initial stages to 1998, and

93 Compare hereto also the detailed explanations in Professor Belov's Opinion, R-WS-3,

pages 12-16.
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• considering t he fimmcial cri51s which hit most of the world's economi~ 

in summer/beginning or Autumn 1998, lind wh ich 011 '0 affected Russia 

( ~ S thi s was particu l~rly under llgned by Claimant). and which may we ll 

have set bll<.k the fH TP Project on the priori ty list or the Russl~n P~r

t ies, ~nd 

• considering moreover that t hll f oreign PartlesjCIl!imant were un~blc, 

du ring the time- per iod granted to them and kept open until 1998, to 

come up with a finandng commitment whid1 was comp~t ibl e with tho:. 

c:omerstones laid down by the Parties, 

t he Tlibunal ls bound to conclude that t owards the end of 1998 or early 1999 

In the IlItcst the Fo reign Pllrties/ Clalma flt lost their Charlce which had been 

given to them to earn and m~lnlaln the ir 29.7% h'lvostor status regllrdlng 

IAT Pulkovo . 

495 After 1998/early 1999. It is therefore I he Tribunal'$ vll!W that the Project wlIS 

not only still·bom, but that moreover the momentum had been lost entirely 

and that, without <In explidt new ag reement, the Russi<ln Parties were no 
longer bound to cooperote towards the implementation of the Project, Absent 

such new or renewed cooperation, the Forei9n Parties· investor-status could 

not be re-vlta liZed or kept alive . 

496 II Is undi sputed that Claimant, after 1998 , tried to reSCue the project <lnd to 

P<Jl it on a di ff erent 9round. wi th iI 're-programmlng" of thf! Tel1l1lnal .... The 

Tribunal, at the Hearing, remar1ted that many ..... ery sophisbC4Ced con

Cf/JctS'" were drafted in 1998 to 200 1, but noted th"t not one single cont ract 

was fiJ1.alized and signed by any of the Russian Parties, 

497 1n response, Mr sax orl ly referred to some letters, such as CX·S3, bu t ac

knowledged that no contnlcts were signed .... 

• 

Tr&ns,ript of I~Q ct11 P-IIge 191 

Transcript 18octl1 page 192 . 

Transcript 18oct11 page 19S line 24. 
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498 The Tribun,,', in this context, mentioned the . equirement.- under Russ,an lilw, 

that agreements between companlQ:S must be in writing (wit h refe.ences to 

Artic les 161 and 4 32.2 Rus~ian CC), ~nd Professor Skvort~ov added th ~ t, ~ c

cording to a propos.ed sped~ 1 law related to for ei gn economic activiti es, 

tn!Lnsactions which are not recon:led In writing ara declared void."' Mr Glady

shev commented that ~ignal ures do not need to appear on the s"me docu

ment, "nd exchanges of letters m~y $iltisfy the in-writ,ng-rcquirement; how

ever, Mr Gl lIoyshev dlo not r<lrer to any document or letter wllieh cou ld evi 

dence a le<ja lly recogni zab le commitment of the RUSSian Pa rties, and not only 

a pol ile acknowledgement . 

499 Hence, fact is that - in the present case - we do not Mve " ny signatures on 

f ile evidencing any kind of con t rllctuBI agreement to.arJ..¥. of the Foreign Par

t ies fu rther proPOS<l ls, whether on the .~me dO(1Jment nor indeed on any 

other document." Nor is there any evidence on fiLe that the ForelQn Parties 

were ever mandated to come u p .... ,th such furth~r proposaLs and/or dn!L1'ts. 

500 Tellingly, the draft contracts filed by Oalmant we'e never discusS<:d as SUCh 

with Respondents, let alone that they ever had t>een agreed, And none of the 

several letters which Cla imant submitted in thew procei'dinQs and had been 

addressed 10 some offici" 's of the Russi"n Part ies received any meaningful 

response .. part from II polite " nswer. 

501 The f" ct, therefore, rem" in ' that the project as such became sta le, oespite 

the efforts undertaken by Mr Sax to keep it on t.1ICk and to revitalize by 

putting it on a new or renewed b.lsls. 

502 Moreover, it Is also plain t hat t he RUSSian Parties were under no contTllctual 

gbligat ioo to pursue the Project ILt all, let ,,'on ~ Oil terms proposed by the 

Foreign Pa.ties/Oalma nl; noth ing suggt!'S\s that the Foreign Partie~/C l a lmant 

had to be given a "s«ond chance". 

• 
Trenscript 180ctl L page 191 . 

At tho He~ri~s, there Vlere discussions r~~rding the I~ttcr In CX ·5 ~ to 5'1 ('Tr&ns.<:np-t: 

180all page;; 207-230ss ), t>\Jt no e l ~bor~te e x~~n"t;on 15 needed to conclude that t hese 

lettllr-5 ca" not ~ taken liS evidenci"l1 ~nv kind or 1eg ~lly relCVIlnt ag..,.,ment. 
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50] To conclude: All the fu rther cndeav<lrs which the Foreign Parti(!S and/or 

Claimant undertook to revitalize lhe Project, "nd I he cont inued efforts to 

provide a new dOUlmem ary framewo r1< (through numerous drnH contracts 

pre~red after 1998), wOlro done by t he Foreign Partles/Claimanl on their 

own Initiat ive and at their own risk and costs. 

504 The Tnbunal'S Summadzed Shaft Answers to the QlJesl lgns S - 12 

505 Q S: The answer is NO. 

506 Q 6: The answer is YES. 

5 07 Q 7: The answer is NO. 

508 Q 8 : The answer it that the Investment Contrllct contained no further 
binding provisions regarding the Implementation ol l he Project; reg"rding li

quidation, see below. 

509 Q 9: The Investment Contract beume stale ; the Tribunal sees no re

quirement for a particular repudl~tl on . 

510 Q 10; As from 1999; no morl! p~ rti cu lar determinailon Is needed fo r lhe 

purpose of !.hIs Award. 

51 1 Q U .: The answer is YES. 

512 Q 12 : The letter only corroborated wh .. ! Claimant must have been aware of 
.. Iready as from )999. 

.." .. 
IRest ot the page intentionally left blank) 
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N Issue 3: 

Clalm .. nt's aalm (or Reimbur!lllment 0' P~Dflveklpment Expendlturu Of 

US$ 19'700'000.··, reapectively by End of 2011 • With Compounded In· 

terest - Rllpresent lng a Monetary Cl l im of US$ 146'400'000 ... : 

13 SPH and/o. allimant want to vt:ry conside .. bla ClIj)CI15e tor Ihe planning 01 

Ihe NI PT, 11111'<1 up con~ull:"'IIS, prepared numerous <loc:umenl~, for which 

CI . i m ~ nt nOw seck' r~ im Dllrseme nl . • rod M, Rowsen sl~l~ d In para 26 

1M ! he was adv;""d Ihat Ihe e~pc ndit"r~ '~I'I! "elmb<JI"Sdbl~ I1r1der v~rio us 

agn~e"'(!(Irs ()fefXJred Uy /he /'~ _ 

W",", is the dorurn .. maIY bIIshl lor this Slaterm:m. In Claimant's Ylew? 

14 In 1995 ltnd bl'yond : won It dlscu5.sed among tM Shareholders thlll SUCh 

cx pc ndllo,lrES wo uld be Incurred ~ ~n b<'!llIilt pI 181 Pu lkQII:O 'or It. 

sha reho lgers ), ~ "d no t only on b<: h. lf of t he Fore ign ~" rties or Mr S.x per' 

"'''ally? 

15 Arod if this was discu~ , Was there ~r " n "!Ieeement· "t the Ume 

when entering Into Ihe Foullders' A!lrec:mem ("FA"). or any lime thereaner 

thlll these W5ts are relmbufSlIbie 10 the Foreign Pllrlies/Clalm8nt, either 

th rough IAT p\,lkovo or (lthcrwls-e through tr.e other fo u,)de rs' 

16 110w do we have 10 u"derst~n<I t hat the Fon: lg" Part ies agreed to FA 6.) , 

0'" the flee of Ihnt provision lli1i.ri!!g oosts ~ cnt.,ri"q Into the fA, 

when on Ihe other hand - as pcr Mr Rowson'S n:port a lready pt1o. to 

December 1994 very ~lllnliltant e05l" exceoding USS ],] million seem 10 

h~~c been Il)rurred whlc" , desj>lIe Ihe ter ms ... ' FA 6 .], are now d81med as 

part 01 CI ~ im ~ nt' s pre--<leve lopment n d~ a n ce Claim? 

17 Foll owing up from q 14 above: Tn ttle Irameworl<. of n"fjntl abons 1 .. lI<I i",," 

the conclusion of the FA. did the Foceign Partk:s and/or Claim"nt Indicate 

the flltt (Bn(l magmiu<k:) of the expenditures "I~ady incufl"Cd lind hl:ely or 

expe(tlP.<l to be inrulTBd In the time 10 come, part!culariy il) connection with 

th e Sl!CI.Irlnq of ~ rma"or>g commitme nl? 

18 More pa rllcu l~ rty, afte r th e co nclu s ion or the FA, and during t he further 

' Ii le ' unde. the fA a nd as s/uJ~h<>Idet"s in !AT PlJ lkovo: 
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Was th~ nllture lind magnitude of fu rth er spendl"l1 dlll'1 "11 1995 tl> 1996 

cv~r discussed with th e RUSI;inn P~ rties and the B(I<l rc\ 01 I ... T Pu lkovo, and 

was it approved? 

19 R>r instance, were ~ II Pert l(;$ ttl tile FA a,-ld sh~rc h elde rs of JAT Pu lkovo, 

and JAT P\JlkoV<lltself as ti1t1 cclfpof"atc ~ntity, moo,. aware 01 the d1 ~",i"9 

(or ultimlltely Ini:l!nded d'laP;ti"'l) by the Fo~ign Parties/Cla imant) for tne 

follOW" ' !} costs and ex~!\ditures illOJrred IlV thll foreign p"rtles' 

(I) IhQ ch"'9lng of $everal milliort5 for tDIl5ultants, 

(ii) the thllrg;I'II 01 adviSOry costs piOid or to be paid 10 OMG, OPIC, Un

Ipart capital and MJGA of U5$ 1.5 mil lion 

(iii) tI>e dlilrglng of approx. US$ l million fo< salaries to emplov""s of 

Sax (Hel<lI''II$) Llmll ed, 

(Iv) ttl ,. charglr;g of t ne salary fer Mr Carl A S " ~ of ov~r USs 1 million, 

(v) the charglt'IQ fer C l nim~nt's and STV's Mllce over~~ d 5, 

('Ii) Ihe ~ ha rg ln ~ of US~ 1 mi lli on fo r dosi\ln "nd erogineerln g, and 

(vii) Ihc dlarg lng of Over US$ " mill ian for "t," n,fer Bg reemcllIs" , fur 

Ir~n~femn9 Inte.ests of individ",,1 sharell<Jldel"S to SUatt<]i<: Pa rt

~~ 

lO If not: why was Ihls not disclosed, di=ed upfront, wllh Ole ~ to 

wards seeking an "!Ireement h<>w to deal wllh such costs1 

II In the fr~mcwor1< 01 tne liabIlIty decision 10 be made by the Tribunal: how 

should the Tribunal decide liability ""d re<.oVe"lbllity In principle for /lny 

",oe/each 0"'" o1 lhc jtcms /OS pel Q 19 (i) 10 (vii) new t\i! lmed in IhlS "rbi 

Iration ' 

II WMn IllOJr rl ng tlIC.e pre·develo\lmcnt exp e rlses ' Could the Fore ign P. ,

l i ~s or Sa ~ a~1 on behalf of lAT f>\, lko'<o , and bind JAT Pulkeve the reby, "5 

Claim~ nt Inerts"' 

Did Mr 5.1~ h!lvc 8 proper oo""o"l te ""Iherit-; 10 /let for rAT PulkoVD, or a 

mand"te 1 

2J Or coukl Mr Sa~ only act en bl:h,,1f of the Forei\ln Parties rcsp<ectl¥ely him 

self, absent til<: requln:d unanimous deCISIon under FA Chapter 12.7, as 

this was ~rgued by Respood.ml5;7 

l4 In this COnle;<t: Was Mr S;n e¥CT OJrrectly appointed as Vice Prcsid~'t of 

l AT PulkoVD, alld registered as -"Jell, as he claims, ~nd as tills hill;! been ro.
reseen On FA 13,~? 

• If no t: why not? 
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2S HOw did tl\e FOO! ign P"rties and/or Mr S~x commerc ially ..s5eS5 the ir con

tinued spending und"r tile ~ed:i""" of thl! - so it secm$ - reiatiV<!lv 

ClI~y exit dausc Iccordi''II to FA 11. 4 ? 

26 Is FA 8.4 ilpplicllbie in our conIC~I, !!S R",pondenb' ma ll>!aln, or l""ppliOl

ble, as CI"imant mainl"in5? 

27 If tIlere h!ld been no agreem e nt that the,;.e pre-developme r1\ oo~ts shou ld 

ultimately be oorne by L\T Pulkovo or ltespondenl5, on whal basi~ could 

Ihose (mU 11,,(\ Iheir wwy Inl o !;he EBRD IIn' l1(in9 oner, !IS p"tt 01 the 

lo.m? 

And on what basis co Uld (he Foreign po,ties expect tha t th is will be accept

Ible to the RU!iSilln Parties? 

Has this been discussed, agreoed? 

I Clalmlnl's Position 

S13 it i ~ evident f rom the fi le that the Fc re ign Parties ~nd/cr Mr Sax personally 

incurrod expenditures In oonnectlon with their t ~s~ to provide a fi nancing 

commitment, and it is i!llso obvIoUS th"t those e>c pen5eS lidded Up to hun

dred-t housands of US Dollars, possibly even beyond I he mark of US Dollars 

one Million, TI>e eXi!l ~t magnitude, hcw~ver, did not hllve t o be established so 

far, and on the tJ.asl s of this Award wi ll not have to b" established, far th e 

reasons e><pli!lin"d below. 

514 Suffice it to note that Clllimant filed ~n E~perl Report by ASA Alan Strat ford 

& Assoclate~ , prepared by Peter FOrbe5 li nd I an Rowson , of the prl! 

development expenditures incurred by the Foreign Parties/Clllimant (labeled 

liS an "Advance Claim"), together w,th 11 valu1ll ion of t wo additional monetary 

clili ms ( to be discussed/reviewed further below In this Award) I.e. (i) for a 

4 .5% developer fee ~ nd (i i) for the manetllry va lue of tM 29.7% equi ty 

stake in the Project COmpany. 

515 Their reports provide for the fo llowlno va luations of Claimant's cl"ims : 



• the Pre-Dl'velopment Advance Claim : d~pen d lng on the in teres t rilte, 

the d 81m was v" tued USS 146 '400'000.-on a compounded interest ba

sis, apply ing the cont ractual Interest rate 01 15.5% p.8., 

• t he Development Fee claim of 4.5% on t he Investment costs (est i

mated at US$ 418'200'000): the daim~bl e amount was assessed at 

US~ 18'800 '000, and 

• the 29.7% share, the valubtlon was indi= l ed with ligures of between 

US$ 180'100'000 and USS 294'500'ooO, 

51 6 Regarding t he Pre-Development Advance Ci1! im, Mr Rowson ~ta les In para . 

26: 

"1 8m 8dvised by counsel to Claima nt t hat e"llcnditwes Incurred by SP prior 

W \he <I~le on which the Loan agreement ""tw~n E8R.O and tAT ?ulkovo ~nd 

til<! Subordinated i.oan agreement w.;:re to "" executod and delillered are 

reimbursable under \/arlous -v. cem ents prepared by the parties 1!nII the 

EBRP in 1!ccordance with the parties agreemcnt lind h'l5tn.lctions." (cmph8sl, 

eddl!(l) 

517 Mr Ro .... son's statement, ho .... ever, remained enti re ly unsupported by t he evl 

dlln~, 

518 In all the numerous w rittan submissions as wen .... s during the 0 ... 1 examlna 

liOns, Claimant Mr Sax argul!<! th .... t these Ilxpendltures were properly In

wn-ed for cerrying out the task for obillining thll fi nandng cOm mitmllnt, IIl'Id 

are fu ll y recoverable Irom Respond ent s. - However, Claimant did not/could 

not rerer t o any J)<Orticular contractual provision backi ng up his stlltement. 

II Respondents' Position 

51 9 Respondents reject all of CI .... lm8nt'S allegations and, In I - RM-32/2-RM-J8 

paras. 209-260, for instance commented on the hypOthetica l situation ( i) 

th /lt tho Investment Project was not real ized in 1998 due to shortcomings of 

Respondents and (ii) that neither the Investment Proj ect nor the Founders' 
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Agreement had been terminated. maintaining that. even In !OUch a hypotlleti

cal situation, the Respondents would oot be liilble vis-la-vis Clalm~n t. 

5 20 In support of their conclu,>ion, R.espondents '>tress that ne" her tile Founders' 

Agreement nor the Charter envisages any liability of the Parties for defraying 

Mother Party's expenses, and th~t there is 00 provision st ipu lating any liabi l

ity of Respondents to Cill imant fo r not ~ ccepting the EBRD finllnc ing propos

al, or Indt!Qd IIny financing proposal. or for not proceeding to a fin llndal cios

ing. 

521 I n this wnlexl. Re'>pondents - I hroughout ai' of their submissions 

stressed thllt Cla imant had no authority to repr(lS(lnt them in any transac

tions or re lations with third pi.lrtl l!S, and they had never authorized the Clal

m"nt te Incur any expenses on their behll lr, nor to assu me lI oy ob ligat ions on 

their beh"lf.~ The costs inOJfTf!d and the lo,ses arising from the failure of 

the Investment Project. therefore, have to be borne by Claimant himself. 

522 Russian lO1w lind Russian court pract ice requi re a d llimant to prove t he v iola

t ion of a right, the losses al"ld their amoul"lt , ""d the caLise-and-effect con

nection between the yio latlon of the right and the losses suffered . ,,.. ClaimMt 

has not eva" attempted to substa nt iate or prove an entitlement to damages. 

523 Moreover. Respondel"li:s stress lMt their liability vls-.·vl5 Claimant WitS e" 

pressly eXCluded by the Founders' Agreement . Section 8.4, which specifically 

provided Ihlll ~ead7 Founder which founded ttm establIShment of the Compa

ny and Implementaticm of thf! prOVIsions of Chaprer VIII lind incurred dam

ages hereunder, shall accept these d.!lmages as its own and Shall not tumsfer 

responsibility for them to other Founders." 101 

524 Mr Karpov's wi tness statement, p.lra . 27, confirms that section 8.4 correctly 

expresses whal the Parties had bargail"loo for : "The ~ Of Sedion 8,4 w"s" 

l -RM-32/2·R.M-38 parns. 212-21 5 a~o KarjX)V wItness stlll~ment para. 23. 

' ''' Reference was made to t~ Commenta oy to the Russ ian Civil eOOc provided by Ci"im."t, 

CX - 153, OiIge 143 . 

'" l-RM-3212-RM-38, p~rM. 222-224 and 231-243. 
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tv ~y that if the Invp..o;tmenr Project was oM sliccessful, t"en cach fHlrtr 

would risk only those expenses which it had incurred. " 

525 Respondents emphasize further lhat the Russi~n , h ~rcho l d ers never agreed 

• to pay damages, or 

• reimburse !?xpendltures to any of the partiopants, 

• nor had they eve' i!lgreed to be liable for any loss 01 profits, 

• nor even did {hay ever cont ractually commit themselves \0 appoint the 

Foreign Parties or Claimant as a development manager or construction 

m~ Mger for the NH"T, 

• lel alone to pay him a fee or 4,5% of the cost of the development of 

the Terminal. 

III The Tribunal's AIII.ume,,! 'lRd Decision 

(a) The Alleged Pre-Development Expenditures' Cla im 

5:<5 As fll r as necessary with in the liability phase of these pro~eed ln gs, the Tri 

bun,,1 looked in to the entire dOOJ mentation provided by Claimant In support 

of his ·Pre-development Adv~ncc Claim". submitted for 8 total nominal 

amount of US$ 19' 772'277,", c" lculllted - together wi th simple respecti vely 

compound in terest - If1 a total amount of US$ 37'185'672. - , respectively 

US$ 146'353'668, __ ,'<'l 

527 Repllrding the various cost Items 01 the Pre-Development Ad~ance Claim, t he 

Tribunlll rKltes t hat these include 

H'J. CM-66 para 120. The further calculat lo rlS in the Rowson Report evidence pre·~evelopmcnt 

expenditures as of 30 December 1998 in t he ~djusted amount of US$ 19'755 '315; see 

CWS-9, Row""n Report para . 100. The difference Is, how~v~r, Irrelevant 



• signi fi can t cost:; incurred br SPS for consu(tilnts, 

• costs Incurred ror finand i!ll inslJtuUons, 

• cos ts f or annual sil laries of Mr Carl A Sax (at US$ 350'000 p.a. ) "nd Mr 

Mlchllel Santoro (at US$ 175'000 p." . ), 

• costs of Sax (Holdings) Ltd . and STY International Inc., 

• om~ costs, 

• design lind engineering costs. 

528 Furthermore, th~ Pre-Development Adv"rxe CI" Im ecmprl ses 

• ex~enses referred to In transfer agreem~nts for expenses Incurred br 
Mr Sax {US$ 1'391'666), 

• Mr SolI ~ le<,Ja l fee of US$ 250'000, 

• Mr Sax ' /lnanei,,1 service fee of US$ 280·000, and 

• charges 01 oltHor service providers tota ling <Ipprox lmately US~ 4 Mio. 

529 Considering these exp"nsE!5, the Tribunal noted the totel aOs"nCl! of any con · 

temPOl'ilneous document , originating from the years 1994 on .... "rds, .... hich fo 

reshadowed or diSCUSsed the Incurrlng or such expenses and their n.r;ov

e ry .IO) 

(b) Re fer~nces to the examinat ion at the Stockholm He"ring 

5]0 At the St OCkholm H""ring, the fol lowing question .... as put to Mr Sax: 

' Tht Cllajrmao: n. Now here, In Our SC<:l\iIno, [ am deeply troubled by the 

huge amount of expi!lldlturcs YOU incurred, Mr S.u or StrategIC Pilr\:nc"" for 

'C> The only answer who<h the Tr ibul\iI l cen gill" to it,...,1f is 1h8t, normally, In BOT Projects or 

BOOT project$ a M Pl'Ps, the upfron! expenditure. incurred t>y each one of II..., parties fo r 

the project·s deve lopment, construction Md start-up typl~ lly wi ll O~ l y b~ reco~crable 

~fter re ~ lllIng the project , tI1rough future re venues during the conces";on period or ron 

tract term. 
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this project, and ncithe<" ,n till! f'rotocol A<Jree<ne~t MOr In ttlc founders" 

Agreement do I ""e a hasls for compensation up front for payment of these 

e~penditur ..... 11.' 

531 Mr~:( essentially ,1n5Weroo : 

'Me S~t : Let me say tnl s . Did we know t hai we we re go ing ttl have to spe nd 

a lot of money? y"". Am I going to say that MYOM at ~ t im e unde rstood 

(nal it was ~oi"ll to he $ 20 million> No - induding Gan. Out cv<::,y<:lne knew 

It was QOln~ to be such amount ~ might be required bv the I1M",i" .... 10 be 

able to reach Financial Oosing. Did we ny .. nd ncgotlflte all 01 the various 

fee$. &!Ireemenls, with 1011 01 I ~e consultants, I"""",,,!'S. and ev<>ryone else to 

the lowest "moo nt pOSS ible? Vou bet. Why? Beca use we were P<lyir.g ." '00 

532 Further In the ex a min~t io n , l he Trl lJu na l asked l! ~ fo ll ows: 

"CIJalrman: Wou ld vou go so far as to ""V that U'e Russian P~rties were there 

and I\IfCCd tflat ~, the end the expenditures SI~ateQlc Partners and yoursolf 

IllCUrA:d will be tharged to t he IoIIn, ""~ be InCOrpQflIted In the loan, and re-

1)!I'fM>le th...-eby by the ~rt;M and essentially al\.O piCked up by the RUSSian 

Parties? Did you d iso" . Ihan" IX 

533 CI~ i m~nt's answer w~s " "yes' t hat the pre-dev elopm ent expenses would be 

reimbursed, and m ()reover reference was made by Mr Sa" to t he lettcr of 

"one of the VIce-Mayors of the Oty of St. PetersbUf9~, ... rlLten In 2000, 

S34 In t he fu r t her exam ination, t he follOW ing diillogue ensued : 

" Me Slix: Wh~t is re l"vant IS tM! ~5 • practica l mattee everybod y knew eve· 

ryth lng . And I aPl not go lt'lll to ""y t hat in 1995 th ere was a signed ag ree

mcnt whid' ! cannot Du t mv harods on that saki th e FI.~ sslans are going to 

"gree to reimburse U$ $ 20 million out of IOdo PfV(:eeds, ana t can't ""V it for 

two reaSOns . Reason number one is ;0 1995 nobody knew, Induding Cilrl, 

thai It w .... going to cost us $ 20 million. We Wf!re i.aVlrog out "II ""pens"" thilt 

were rcquir-ed from time to time, whatever Ihat amount would be. Numocr 

" ... Trans~ri pt 18oct11 p<>ge 76. 

In.1 TranS:O' ipt 180Cl11 pages 77 to 80. 

",. Trnnso1pt 18ocl11 p~ges Bl/8Z . 
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t wo, we wer., ope ... Uno on thoe :>lime hasis thaI th~ EBRO oper~tcs, W~idl is: 

yOLl r~ach a n a~roomc nt: yo~ t hen fleg oti"te a ll the v~r10OJS terms ~ nd corid i· 

t ions of th e v~rIOLI S !l9reements (wl'i el, eve rytmdy did): ~nd tn e n you have 

Fi rklnda l aos i n ~ ant) at Fln ar\d ~ 1 Clos;tlg overybod y everythin g Is me lTl<lria

lis~ in wri ~ng And everytt1lng II/OOl d h. ve Ilee<1 '"emonallzed In wnt ing but 

for twa facts. 1. Tho RusslllllS di d~'t have t~ money for tho ~ccess roads, 

utilities and apron; and, 2. The 1'1'18 nnancia l crisis oo::urred 8f1d (<\'1m.: was 

destroyed. 

The Cbjmtmm: Now, loo~, cart, I bave, of COU=, great ad,n lrBtion for aU the! 

energy lind de~otlon you did put into tbis project. I thhlk II'. a D50lutely e~

tr""rdinll'Y • e~trillOrdln. ry entrepreneur, \VI'ta1 ~ou tried 10 IIChleve lind 

what yo u put In mot lOIl to mAke this project fly ~od bc<:ome ~ Success , We 

soo that I " our fi les. we SM hundreds of D"QCS of draft ag ree me nts - very 

s oph i st i c~ ted agreeme nts. So I must confess, I ~m deep ly Im preso>cd by the 

ene'llY arid devodon YOU Pllt into it, I a lso can cor~ l y S<ly you :;a id you are 

not srupid. You ~ rc smart, you ~lso said, Tlle only tronQ whldlls missing is 

clarity in respect of the terms on which you or 5tratct;Jlc PlIrtners Intended to 

operate lind milke Ihls proJect Hy. TIll! most logiall, the enost otwlous, mllttt:r 

of d , rity whld, Is missing. In m y view, looking at it ex po~t, 15 years l..t"~, i5 

darity of Ihe relationshiP and your positIon as !hE- moving forc.c, as Ihe de· 

"""'per, th~1 Ihe !l~penditures you il1curred, the dlsbu=mcnts you incurred, 

II/OO ld ultimatelv be dllrprNl s"mehow to the project, Inch,Jdlng the F\ussi-iln 

Partie!., I am $11 11 puzzled and! am still cry ing "ut for & good or lletter ~ndcr

standing Why Is It not In the Foo n(lers' Agreell1e nt or In so me docu ments 

that you m~1«: ~ n esti mate of the di sb ursements whld1 you ca lCUla te , est i· 

mate , will h~ve to be incul'T'i!d SO as to ceme up witil the fl~Bndng co mmit

ment of EBIIO, OMG or othat's? Al l of th e ~o(u!l'>ents, the studies you put to

gether it s-eems to me why wllS that not ol"'''tv dlscusSlld at tile (i<Me In 

19'15/96/97; coming in &nd saying: Look here, I incurred X. Y, Z and it has to 

be reimbursed. Why dO I not s..e a dear-cut ftgr.,.,ment Oil all tiles.. p<!pers; 

Dn agreement tIwII your eJCpCnditur= of 19,1 miYlon, whatever Ihe figure 

was, will be put Into the EBRD finanong and will be rePtlvabic bV the PtlrtiP.5, 

indudinll the RussIan P"'\les11hi5 tor me i~ slill somcthlll9 ! rUlly fall to un· 

derstand, I Cry out for a 9<>0<1 answer 

S3S Fu rt her in the exam ination, thl'! Ch a irm a n - in s is ti ng on t he Issu e - &Sked : 

," Transcript 18<lctl l P"'Il U as·88, 

1611 
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"The Cl1Birmjtp: ." I verily be lie've I:t1il t the R"""i"n Pomu Were quite aw"", 

that signifl~~t disburseme nts Sre be inQ m"d~. Maybe they wore st ill SUr

prised to sO<; tl1 8t In the end YO<I arc ch. rging y<>ur own sa la ry Into the EBRD, 

etc., Md your omce expe ndit ures ; th is might have bee ll , ,, Islrlg B little bit 

mO<"e question marks, but haslca lly 1 have no problem to ae<:e pt moS/. prob .. -

bly by a likelihood 01 UI;!'I{jS that the Russi"n P"rt;@s ~new that sillniflc<lnt eJ< 

penditurcs wo::re i r>(:t.ll'r<!d Dy you. Wh"t I doo·t S<'e Is 'I CleaL' "oro::o::menl of tile 

Russia" P" rties I:t1ilI they -..111 be relmbu,....,d. This .. -..h"t t don't .see ..... 

536 Mr S .. x did not directly answer t he question, but prio r to th,U questioll. he 

made t he ' ollowing Sl!ltement: 

'MLS.l!~. I c~"not SlY II In any oth~r way hut the following ene. In 1995, ot 

t loe time Ihe Fo und e rs ' Agreeme nl ..... as signed, e~~ryo" e Iinderstood that we 

wer~ go in Q to D ~y foc ti1e expe nses reqllired to obtain ll'e financing and be 

rei mburs.ed . Othe""";se II woul d have ~e" ~ girt . And I don't know how t o 

""y it, but there Is no 10 ~lca l rea S<J(1 to make a o irt (or the de~1. And iI's not a 

buy-in pnce. It's not an OQtlon DrI<:e; there ..... as no reference W it anywhere 

thal it could be - It Just Isn·t. · " .. 

531 Reg ardi ng the alleged InculTing 0' the pre-development expenditures for a nd 

Oil behalf of IAT PulkO\lo, t he fol lowing dialogue ensu~d : 

~ Chal!m.lo: Now, look. Mr Sa~, in your '\~\~men\s yo.. eve l)l timE 

<trongly empl'l(lsizo YO U or SP in curred these expend ltucn for end on beh~1f 

of the comp~ny . Ac(ually , 1 will leave it to tile e ~a mln atl o n by Rcspo mlent'· 

couII.d but, U far as I know ti1c f il ~ , there is oowl1e re a corporate re so lubo n 

whidl wou ld empower SP ~ lld!or yom.elf persoMlly to &<:t for Ind 011 beha lf 

of [AT Pu lkovo "nd to Incur expendilures ; in the opposite, tnere ar<: some 

proVisions tha t require dOuble 5i11""ture for any expenditure beyond U'i$ 

tO,ooO or sorneth,no 0( th"l n,",-ure. So is my thinking thIIt you Incun-ecl 

tltese things on behilif I7f SP lind probably on b<:hlIlf of ,ourself ralher lluln 

on behalf of JAT Pulko"o correct? WhiI! would you say? 

ML Sax: Dr Blessln". first, tIlere is no logirn l r!a5O" for, let's ca ll II SP/f>SP, to 

ir>c1Jr e~~n~s on Its t:>eh6lf without kno ..... in Q th~t it i$ goi ng 10 lie reimb ursed 

"'I Tr~nscript lBoclll pil~C$ 90/91. 

,"" Transaipt 180cll l D.~e 69. 



UNClT'RAL ..... bilr3lion - -I'0,C"C,~,CAC,,"',C,,=.",-.Cw=ard of 30 March 2012 161

J '" eM ~ lob "" ( ' ; ... ~ .. "'- _ ...... Ii) ""'<:II ..... _' .... ",o.-_.:on.r"-_"'O, fl; g ' L (OJ 0""'· __ .. •• "1 0i0 • ..,.. .. _ 
. . 

os s.oon !OS it ""~'i!ts tho pre-conditions. Why ' Becilll5<l whllt else Is Ihfrf? 11', 

not ~n opt ion price "no II 's rIOt a gift; the only th ing It cO\,ld poss ibly tx. Is a 

""imburs~ bl e exp e ndi!",e Aga in, I hat~ to 5~ y th"t In my experle"cc M " 

1" "'Y~r tl1 0 b<:st agreement Is a h«ndsh.kc between twa parties , when tile 

\Mrties are 51,11 IMer.a ly , 

Ihe Ch"irm~'1: And the second best? 

Me Sax: Well. tll.'S tTle only best. When you have an agreement !>nd that 

"IIrccmem 1$ breilCtled, then you hllVe everybody WY'" '" "vou shOuld lwIve 

written this pleco:: of pnper", you should h~"" had 11\M ~Iullon·. 'you 

should have had the OtJ-.er O'eSe>hlUoJl5, " And this is the siluittlon when you are 

dealinQ, in the early 90s, with the (onv~rsion 01 communism to capitalism 

( ~n d W~ used to say red to pink). Ana tile situijt!on W.:lS mo re relationship 

oriented as opposed to docume nt.at ion orientM. If you we re aro und III Ru ss i ~ 

i ~ tI1~ early 90s yO~J kJIOW t~at tile typica l Russi~n /l.gceement was a coup le of 

pa,."s lon9, if th~\; aJ\d tM tYJl ical AmcriClln lawy"r COyld,,'t harodle looking 

at it beuu~ It was SO sllort It didn't ""' Y SflVtl1ing. [ t was What the Aussies 

woold 0111 Heads of AQrcement. Th" situation was .;cry 5lmple we Mad all 

ag,""ement . The dOllI _uld have closed but for the f/Ott ~hllt Sobdlak lost the 

election 10 Y~kovlev, IIIlO it ..... as unexpected; and that the nnaooal crisis 

510llPed us figuriI'9 out II solutIOn to the problem. That's It , There would not 

hD~e I>«n ~ problem, we would tWlVe fUnded il; PSP/SP woultt hlWe be"" 

re imbursed upensos; SE? wool<l ~ ave b.,.,n r",imbur~ the<r e~penses; the 

terminal wou ld h~vo be.ln LJ p by now ; Ihe fj M ndn9 WOU ld have bEen pa id oft 

by 2010 or 20.\1 a nd e~erybod y would have made a lot of money. That's just 

the way it I~ . And It woo ld !\ave l>ee n nice tod~y ill coo ld t~ke out a pi...:e of 

paper tll.t w~S slg l'ICd bV the Board of Director. th ~t IJIYS: We agree to .-.:im

burs", psp 19,772,000. Yes, It would. except for two f>Icts: 1. I don't hawen 

to reclIl1 it, arid, 2. I don'~ hav<: IATP's records. If I I1.1d 1ATl"s recordS maybe 

I could polnl ~o something, but I dont a rod I cant.· II. 

538 The que:st lons were followed up by Respondents counsel Mr Josh wong: 

Dr [Jless",,, has a lready asked milny 01 the (lull$\klns that we 

wished to u~ <IS w~l l. We don't propose to repe~t those, s.o I MI should save 

time. The f ir:;\ Issue. just tou"hirlg on ""me of t he poln!s that have ~ I re~ dy 

I1Q TrM5Cflpt 1800111 p"ll ~S 92-94. 
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b""" '" discussion, Mr S~, 15 you s~id you illl! II sophisticated lawyer. but 

yet YOU 5tll) say that you prefer to do It>inos by hilndShake. _ ~t leaH's 

YOli in ~ d lf~cu l t p05ilion tooay when yo" ~r~ trying to m~ke your cI~ lm. be

","use in rerel'1!11[c to tt,,, expenses you M e saying thil1~s like "it r.o<Jld l1't 

have been II ~Ift; it's obvlou~' ; bul thil'l<)S are not obvious if they are not writ

t.m down , So whlll 5Urpri~cs me, Mr Sax, ;5 JUst II leck of any documentation 

to SUPIX>" your core d"lms In respect of e~lIenses, in r"",,<:a of pn!

d ~velopmen! mtvan~es. when you yo"r~11 know, as a 13wyer - ~r>d people 

around this t~b l e , as 1 am s ure your s ir1e, ~Im ost a ll Me law ye rs . you get 

.omct;l1ln .. (!own i f it has been agreed. My submlssIO~. whh:11 I wil l mftke to 

the Trihurlal at the end, is the (act that il i~ not written doWfl really $O,I9gests 

Ihm It had not been agreed How do you "'"'Pond to Ihal?" :J I 

539 Mr Sax answered t ha t a ll [elevant documents were Intended to be sig ned at 

the finanda l <:Ioslng, a nd that eve ry t h ing had been on t he u.b le; furthe r he 

sa id: 

·Hr. Sal\ ' TMrl! is nowherfl a documl!nt that SollY" can, lay out all Ihl$ mon

ey 10 ' fll!e. Yo" ~ re I'>IX 90[ng to gct it back; 11"5 e gl1\ . Th~ R"ss~ns nel<Cr 

have to pay it back il you have SlOt isfied the ~re -co nd it ions. You just kee p 

laying it out for ~v~r aoo ever an ~ ev~ r and ever. I (!On 't see it SlOVS It any

.. he.., like Ihat, bemuse it doesn't . And if we shQo.Jld have, as a """hl$tJcaled 

I",wyer, \lotten the Russians 10 wrll.e off, to Sill" orr, on every ewencJuure, 

lhen whilt tan I ~y? Rul Ihal's not the way a developer does buslnes.s lod",y, 

be it in New Yor k or Italy ,,, I ... Sweden anyth ing Is POSsll>Ie. " 

Me Wgng: 8e tha t as it ",av. ! tl1ink we have ili l agreed t hat lhe re Isn't M V' 

thing I ... Ule Founders" AgreemM1S Or the Clulrtoe-r (whiCh you dCSI,7ibe<:l ItS thl! 

InveSlment Conlr~ct) which eMilles YO" 10 prfI-development advances or Ihe 

dev""'pmcnt fee . The documents whi<h you referred to lire aU <Iocumef'ltalion 

w~ict1 d cpel"l~ nn your s ide, ~nd th ere's nothing which com .... close to wh ~ t 

w~ ~a" ca ll an ;)\lrccmer'lt.' 

Mr SM' (after ",renin!! to the ..,feo-enCl! in the Founden;' Agreemenl to ... de-

vclopmel"lt agreement 10 be conCluded): ~ ... AI'>(! It Is a lenn of art, /I "devel

opment agreement" is a term [>1 arl, used in .. my lr&nSSction wh~roe- there Is a 

d e~e l op e r, be il ~ party wh o is a de veloper. a thlrd' party d e ~~ l oper. And 

'" Transcrtpt l80ett1 p!lge 96. 



every !levelopment "9reemeM, as eviden",d by t.he Coopers &. lyb<arl<l's 

valuation study, refer$ to relmoor$emcnt for e~penses. plus Interest, plus 8 

development fee. 50 lherefore that ~<Jreement by namo Is Included. And I 

challeJljjc you to tell me whoilt else could be in that agreemem be5i!les three 

thlng5: the oblig<ltion of the dew+o!ler to the t omPil''Y during the develnP"' 

men! period; tt>c reimbursement of the dcv~lope' lor his expenses duril'll the 

developme" t p"rk>d; and, the payment 01 feu or elCpenscs Or" combin~tion 

of both during the develo pment and construction perj<xI. Otherwise \'IMt is 

the pUlpO'ie for the agreement? To <;INe the Russians a gilt? Why don·t we 

ellH It an agreement to {lIve a 011l?" '" 

540 Mr S",x then made his point d ear, In the sense that t he refe rence, in t he 

Founders' Agreement, to the Part ies ' Intent ion tha t they shall agree on and 

execute a development agreement wou ld signify Md eq uate at the same 

time that the Part ies 1'.1 11 agree on the reimbursement of the pre

development expenses lind the payment of II develClper fee. See heretCl tll e 

following dialogue: 

54 1 On Me Wong's observ~t ion t hai t here ex ists no clause In the Founders' 

Agreement or the Charter (lr the I nvestment Contrllct whiCh provides for a 

rclmbu r-sement of the pre-development expenses, Mr S~~ rep lied : 

' Me WOng, ... The ~nt you arc m~~in 9 i. it W1l5 !\greed that yoo wou ld t>c 

rQlmbursed for thoS<e (K: referring to advance funds. (I;)~ and exl"""""" in

Cu rred). We have, 1 think. a{lre<!d tllat there Isn't any dause In the Foul\ders' 

Agreemem or tho: charter which supports that. 

' Mr 5ir< : No, we Mv~"' t agrHd to th"tl.ct, Because 1 have sa id previously 

that t l1e " g r~ ernent to exscute a development "~rec"' c nt was evidence of thc 

fact of p"" dev~lopme nt e~ pe n se ~imburs.e", cnts and a a""e loper foc rclm

bunemet1t. Because the genera l commerci"lly-lI<XepteCi deMnition of II devel

opment "IIrccmem has three or four things In it: 

(I) Obligations, l'm !iloln!il to develop tile proje ct, whatever It IS. 

(~) I'm gOir>g to get reimbu rsed , 

,., T," nr;ai pt 18oCl11 pli~ es 99-\01. 



(" J II you don~t like me, ftn:: me - or you can't nre mOl.·· " 

542 Me Wong, further in!>i!>ting t h ilt Mr ~ should show In t he re levant docu

ments a clause reflecting an ag reement ItllIt pre -development expenses shall 

be re imbursed, Mr SilX answered: 

"Me Sax: The situ~t<on Is w ry sim ple. I consider myself an expcrienoed de

v<:loIIer. If you W<ltlld like 10 brln9 in " developer with Ihe e~perience that I 

ha...e &< lin expen wltn,," II"d say what el5(' would be '" the development 

a);lre"""",,!, be my guest Olherwise I say to YQu lIlat everyone unde,..tood, 

Including ~ n d ~tarting wlth PrlccW~terhouseCoopers, ... hM would be In the 

Development Ag~ement. I m~ke ,10 claim that we expected $ 20 million to 

be spent at the tim~, bc<:~ u se we did,,·t . Okay" However, we did expect It to 

be relm oo,.,."d ~,'Oi e ~ervoM und~tstood it W<l<l ld be rI!Imlluffied bcuu"" It 

waln't to be a gift.·· .. 

543 ]n ' urther eXamln"tion, Mr WonCjl con.ronted Mr Sex With the written testimo

ny of Mr Karpov w ho st"ted t hat 

«Russian Shareholders h~ d II " Ver agreoo to reimburse PSP's expenses In

alITed in implementing t he Investment Project. Ao:o rdinQ to the Fou"ders' 

Agreement, ~I I pmJect Implem<lnl.!ltlon e~p"nses 5hould be borne by each 

PlIflyon its own.»'" 

544 Mr Sa~ o!Inswered that his case Is thllt IAT PUlkov o agreed to reimburse PSP, 

, 
,. 

'" 
,. 

And wou ld have do ne S(l I>\Jt for the br" a<;h b ~ \Ile Ru •• i8n P~rtics '." 

Tile RU5s i ~ n P~rtie~ should reimburse bc(~use tI>ey breached, Othe[)\'i se IAT 

PlJ lkovo ... oo ld hftve been ttl e re imburn"'il ~ ~ e "t throogn 10B'I proceed, ,_ . "r, 

Trnnsolpt 18ocl11 page 117. 

Transo ipt l Soctll pages 11S/119. 

TrMscript 18oct l 1 ~~es 1221123. 

Transcript l BOGtll PlI ~e 123. 



. . -
UNClTJI.AL Arbitration Final Arbitral Award of 30 Ma rch l 012 161 I '" Coo ~ s... "" I"; Tho ~"'<L -.., .... ~ll .. , ' ("'" ....... , ~ ....... -~~ n, '1J'1. 14J 0;51' -"'''-'.\'/ '"'" """'",,"'...... I 

S4S Qut'5t ioned further on ~lr Sax 's authorlty to act in the n;,me lind for lind en 

behalf of rAT Pulkovo, the extract of the r"solu t ion eX-1S and e X"1S were 

examined; CX- 14 provides for an au t hority to ne90tillte of Mr Boris G. Oem

chenko as Chairman of the Board Alli1 Mr Carl A. Sax as V l ce -c h ~ l rm lln of the 

Board, for documents to be count"r-signed by bo th of them. Mr SIIX com

mented that Mr Oemchenko "never acoompdllled " him to meedngs for the 

purpose of negot iating docum ents. Il1 

S46 Nevertheless, Mr Wong certa inly correct ly ",,-,mmll ri~ the point by .... ying 

thllt no dowment or IIg reement could be fin.,l i~ed without the RUSSian side 

"being involved, or at ~st signing off on it~. 'J~ 

(el The Tribunal's Observations 

547 What should the Tribunal con.;:ludl! f rom these examinations? 

S48 On t he basis of Mr Sa:. ' statement, it is in the Tribunal's lIpprecllit lon of tile 

ev idence, ve-", delllf 

• t hat the Russian Pilrtles M d never - with any requ isite dl!9ree of clar i

ty , if Bt BII - been apprZl lood of the magnitude of t he pre-deve lopment 

expend itures in cur~d or In tended to be incurred by the Foreign PM -

t ies; 

• th ~t these e:.p.end ltu~s were in f~ et inwrred by the Foreign PZl rtillS (In 

their own initlat lvo and 

• were inw rred without any prior approvals evlden( ed In any proper 

form .,5 per t he requirements In the Founders' AtjIreement and the 

ClKIrter, and 

," Trans<; ri pt l EklcUl page 132, line 23(24; see al SQ at p<lg ~ 137 li ne 14. 

m Tren= ipt 18cd1t p .... a 139, l ine 6. 



• I here Is no evidence in Bny recogniZBble form - apart from vague unllll

te ral allegBtlons made by Mr Sa~ - that itny of such expenditures 

wem ever accepted by Respondents or IAT Pulkovo as reimbursable 

expendlturos, whetile r orBily, or In wri ting, 

• nOr could B relmburseablltty be Inferred by way of Implication, 

• nor is there t he sllghlest evidence that the Russ ian Parties hBd <lgreed 

thai such e~penditures - whether in fu ll or In pil rt - would ultlm<ltely 

be charged to the project vi a the fBRO fiMnClnQ. 

549 With I he above &ummllrized refJe<:t lon in respect of the evidence, it Is more 

tha n obviOUS that t he entire pre-development r~imbursement daim must fal l . 

550 The Tribunal will Bdd furthN aspects In this context : 

55 1 first : There Is no basis for B reimbursement of Bny of the Parties e~pendl

tI"~S in I he Protocol of Agreement. 

552 Sl'!cond: There Is no such basis In the Founders' Agreement and lor the 

Ol~rter; on the cont ra ry, Section 6.3 reqarding Incorporatl [}n expenses, and 

Section 8.4 of the Founde!"!>' Agreement referred to above both speak against 

the recoverBblllty of costs inCtJrred by a Pilrty. 

553 Third: Alre~dy When entering Into the Founders' Agreement, SPS/SP respec

tively Claim;;ll1 l - according to the Forbes Expert Report, CWS-9, h ~d In

alrred quite subst.'lnt lal sums as development e ~pendltures_ Assuming that 

such amount really hBd been spent, the Tribunal received no ;')nswer why - in 

negati;')tl or.s with the Russ l;')n Parties - th is ;')spect had not been cl e~rly 

vO iced by Ci;') lmant (or his predecessors), drawing their attention thereto, fo l

lowed by discussion wi th 11 v iew towards finding an ;')greement 8S to thc 

reimburs;')bility or such c><pcndltures ( for insl..!lnce In the case that the Project 

Should not proceed for a rellson or failure attributable t o eilher the Fore ign 

Parties or the Russl;')n Part ies) . 
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55'! Fourth: Afte r the 5190109 of the f ounders' Agreement, turtner 5ignificant 

expend itures were incurred by the Foreig n PMties, allegedly on beha lf of lAT 

Pulkovo, with Mr Sax purporting to act on behalf of IAT Pulkovo, wilen - on 

tl'!" other hand -

• no evidence WIlS shown In these proceedings thllt Am or the Incurred 

expenditures had fll"$t been discussed, 

• no evidence was shown In t hese proceedings t hat any of t hem were 

approved by the Russian Parties, 

• no "vide"ce was shown In these proceedings that Mr Sa . had complied 

with the stri ct requirements as per the Founders' Agreement, requiring 

Board approvals and double sigMture f rom Mr Demchenko; on the 

(ontrllry, l here IS e .... ldence th~t he did not, and 

• ind denta lly, It may be n!'marl<ed in passin" that no ilctua l ,md legally 

satisf,l.(;tory e .... ldence in respect of iIill': of the Items or the alleged dis

bursements had been subm itted in Ihese proceedings so tar' ,9 and 

laslly 

,,' Of ,ou""" it is true that tJ,c Tribuna l orde rhl ~ ~ i lu r(~ti on of the p.oeeed in gs such that 

ev idence ~s to qu.Mtum wou ld on ly have to b<: s~bm i tted in ~ separate qUMtum ph ~se, 

~ftcr tile PreY!"t li abi lity pn~~ . 

Howe .... er, thi s had not bee<! $0 from the lllalption of the~ pm<:eed lngs, aod Claimaot 

could M'ft: se<'Ved dOOJment~ry evtdcnce JustifyiJ\g the huge e~pensc ~lm of $ 19.7 mio 

much earlie r in these proceedings. for Instenee in support of his ~ue't for intenm reiier 

(in respect of whic h It had ~" m&de dear thai a milsonllble likelihood or success on the 

merits " ~n aspect to b .. coo$ldered by the Tribun~I); 11ft". ~II, Claimant - as an expe

rlcnced l/OWyer and ...:!'lised by e~porlcnced counsel - must have known (or could not rea

sonably e~ pect) that this Tribunal - If It has to pnxffd tn ~ n ~~"mlnatlon of the qwntum 

- would simp ly acce pt tile F>rlccWdttrhOU$eCQopers Report r~lorred II.> In th e fJoSA Re~rt, 

8r'Id that - for th is Tri b<.Jn~ 1 to ~SStSS qualltum. the cleta i,.,d Nlck·up tioelimentBt ion wou ld 

have to be analysed . i f ~C~ be t~OlJsa nd s of d..ta ile d oocum~nts -- tel tl, e exte"t thilt 

th e s.e 5\ill exist. 
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• no evidence was shown In these proceedings tha t t herll had lJeefl any 

sort of an Ilgrcement tMt s~ch costs should be reimbursed, other then. 

in case the Project comes to fruition, through the future earnings dur

ing t he len~re of the pp~ (which was suppos.ed 10 be ~ntered for an ~n

limited period or time). 

SSS Fifth: [t IS, I herefore, iI ciell' <'lind Indeed inevitable conclusion that. In case 

of a r"ilure of the Project, those costs/expendit~res remllined non

relmb~rs"ble, in MY eyenl not relmbur-!.'lble from lAT P~lkovo or from any of 

the Respondents. 

SS6 Perhaps Clllimllnt Mr Sal<. from the very beginning, had 1115 OWr'l "Ilgenda" in 

this respect, by ca lcu loll tlng tha t such expenditures cou ld be pilcked Into the 

EBRD f inancing commitment; yet , if so, su ch intent ion wou ld have had to be 

made tr~nspMent to the Russl~n Parnes up-front as a matter of the most ba

si c notions of propar behllVlor !Hld good fai th in d partnershlp ·s ltu ~tion - a 

req~iremcnt which Is so obviou S l"hal no legal authority would have to be re-

5e.lrdled for bacldnQ UP this clear statement. 

SS7 Likewise. any other ·agendll~ for II recovery-claim wo~ld llise have had to be 

v() iced " gain51 the backgro~no () f t he clear waiver-provision in SQCtiOfl 8.4. of 

the Founder.;' Agr~ement, which li kewl~ is so clear tl1at It nee<j~ no Interpre

tollt ion; the provision simply must be applied, otherwise one wou ld ~bo ll s h the 

notion th llt Part ies m6Y h,we conf idence t ha t clear wor6s mea n what they 

plain ly 5<ly. 

556 Sixth: Also after 1999, Mr Sax continued 10 incur expenditures. which he 

then occasionally mentioned to the Russian Parties in ",,55lng, but without in 

any way inspiring the understanding thai he requires relmb~rsement. Mr Say 

confirmed this at t l1e Heari r'lQs of 21 October 2011. by explaining that - had 

he addressed a claim for reimbursement - the Rus. .. illtl PolI rt les wo~'d Imme

diately have ceased any further , ,,operation (which Mr Sa~ In 1999 and 

beyond hoped to rellctillollte by several different proposals). 

SS9 Seventh: Hence, not ellen In the years 1999 to 2007 did Mr Sall claim the 

reimbursement of pre-development expenses incurred, since - liS he feared 
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• {hiS ooulo have prompted counter-productive/negallve reactions, frustr~t

inll any ruture endeavoffi to fe-activate the Project. This Is an element to be 

taken Into lIa:ount when discussing the issue of the t ime bar for t h .. claims 

subm itted In thl,. Arbilrnllon In I he further part 01 t his Award. 

560 ~Ighth : At Ihe examiniltion 01 Mr Sax on 18 Octot>er :2011, Mr Durko ... iC 

raised the qu~tion whethe r thes!! expenses could a lterMtive ly be sough t as 

dllOmageJ "for the breiJCh of tile Russian Partie5·"" (Instead at daimlng 

those e~perlditure5 on an alle9ed agreement as to their relmbu<SlIbili ty). 

561 lndeed, theoret ically, this would seem to be possible; hO .... ever, this would 

rtl(ju lrc the showing of 11 ' ault committed by the Russlijn Parties, in the sense 

of a vlo l ~tl on of contr<lctu,,1 obl igations. H<lv ing reached the decis ion that the 

Russian Parties could not be b l ~ mQd for not hav ing ~cccpted the EBRO fi 

n"nclng propos.. l, "nd lh"t they were imle~ free to do so on ttle basis of the 

contr"dUbl documents, no violation of a contrllctual obligation rould be af

nrmed, nor a lillbility In l ort, nor a liability in the sense or culpa in contTaheJf-

do. 

562 ~1b.u@l's Summarize<! Short Answers to the Questions 13 - 27 

563 Q 13 ; Relmburseab ili ty of \.he Forel"n Part;;es "lIegcd pre-development ex-

pendlrures could not be shown by O"lmanl. 

S6<O Q 14 ; No such evidence WIIS shown. 

S05 Q 1.5 : Ttle Short " nswer IS NO. 

S" Q 16 ; No expl" nation whatsoever WIIS given. 

567 Q 17: No eVidence at " II. 

S68 Q18 : The answer is NO. 

569 Q 19: The P~rties were not milde ilw"re of any 01 these Items. 

'''' Tr~ns.cnot 180011 pages 83/84. 
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570 Q 10; Thero wa~ no c)(pi ana tlon given, abs.ent from Mr S~M' statement that 

the Russl"n Parties could not have <lssumed that It was II gift. 

571 Q 21 : Not applicable . 

572 Q 22: No. 

573 Q 23 : Mr 5ax could anly a~t on beha lf of the Foreign Parties. 

574 Q 24: There was no evidence as to a formally correc;t appointment (but this 

aspect did nol bear weight for t he Trlbun" I's dccislon) . 

575 Q 25; No answer was g;lIen. 

576 Q 26: Section S.4 of the Founders' Agreement Is appli cable as per its clear 

tenTI5. 

577 Q 27: It Is the Tribun<ll's view t haI It was not only Inart ful, bul indeed inap

propr lo!lte for I he Foreign Parties to hllve EBRD pack a pari of the Foreign Par

Iles'/CI;:Ilmant's pr~development expenses into the EBRD financing proposal, 

quesl through a 'back-st~go door' , without <I de~r prior consent of the Rus

si~n Po!I rti CS . 

(Rest of the page inlentionil'ly left blankJ 
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o Issue 4: 

ClaIm for <II 4.5% Developer fee (Yillued at USS 18'OOO'OOO.-): 

28 Whilt Is U"IC l ""ft I/CO<1tr~cb.J8 1 basis for this cl9lm? 

29 How WM It ' oegotiated/at;lrcod? 00 we ha~ a 5Ignod docu",""ntl 

[ Claimant's POlllltlon 

578 This daim, ao:ord lng to Cl aimant, (" lis under the heading of damages In 

curred as a direct resu lt o f Respondents' breach or the Investment Contract. 

When Re5p1lndents appointed Nortl"lcm capital Gateway as I he developer of 

the AIPT, they effective ly predlJded My other en tit y from developing the 

NIPT ~nd, by e)(tens ion , from co llectlll9 the development fee. 

579 Regarding the negoUlltion of the develope r fee, Mr Sil l< in APP to CM-S4, 

p~es 20/21, stated I he following: 

'The Rus slBIl ~a otic" ~r>d the Foreign r~rt i cs .greed - B lthou~h not In ~ i\ ex

ecuted writte~ contract , as wen - thIlt P5P, as toe devcioper, would rece ive 

~ st..ndllrd developllletlt tee to be p.'Iid at """nel .. 1 elosin9 a,ld/or durln.g the 

cou ... e '" the development ll sell. Evidence of ~hl$ agre<MTIent is found In vari

ous doa.omcflts prep.'lred andlor ~pproved by the EBRD .. nd DMG. Furt~er, it 

Is lound I" a draft Development A9~n~nt, whld1 ..... 5 .. pproved ~ the R"s

sJ ~ n Partjes, thO! EBRD ~ nd I)MG and was to be fu ll y executed at the t ime of 

finandal closlno . The earl lesl evidence of 1M parties' 8""",mont ii foIlnd in 

the Coopo ... &. Lybnond (later PWC) V~lu<ltion ""alysls (CX- 12l, whiCh ana

lyzed Independer>lly the value of certllin In-kirld contributions to tATP, Indud

if>\! tho:>:se of t he R ..... i~n P~rties. S~ld V~luation Analysis cor><:ludes thaI 1M 

~mount of 1M I~ (4.5% of toe total estimated do;)vc lop on ent costs) was "with

in ~ reaSOl1 atll~ range 01 de~el opment r"",,, attributab le to other i nfr~ strutture 

project$ of similar siLc. " (0·12, at p. 12). The Valu .. Uon An~lysls also con-
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tains an in~tpth dlscussh:m, b<lOinning On ~ge 10, of me develnpm .. "t 

proce". d ~velopn' ent fees ~nd reimbursable predevelopment expen!.eS in 

~ encr~ l." 

sao At the Stockholm H~ring5, Mr Sax emphasized the reference In Se<:tlon 8.3 

of the Foundef'!;' Agreement to the "~ea.Jtion of d ·project development 

dgreement becwe{!11 the COmpany and PSP« "S the contractual evidence that 

a d"yelopment fee must be pald.,2. 

II Respondents' Position 

581 Respondents, throughout these proceedings, emph~slled the t there Is no 

agree ment whatsoever In pI ~ce wh ich appointed PSP or Claimant as the de

veloper for the NIPT, and that the reference to a conclusion of II development 

~greement in Section 8.3 or the Founaers' Agreement C/lnnot be taken as a 

Il'<jally valid commitment to condude such a contrad on the terms as d,,

scnbed by Mr S.n, let alone for the plIymcnt of a developer Ie<! to Mr Sax, 

whet her at a percenUlge of 4 .5% or the developmcnt costs, or otherwise.'ll 

582 Mr Karpov oonfirm~ this In his wltne5~ ~Ultemcnt at para. 25: 

"Russ)an ~ha.ell(llde rs ar lAT Pulka~o neve. "9'ee<i 10 appoint PSP liS I can

struction milnsll'!' ~no pay t h~", 4.5% of 1M (051 of tt1e development 01 the 

Termi",,1 Und~r no dr<;"m5t.nco;s could FSP manage the construction, 

tl1ereforc, the Four'!ders ' Agreeme nt could not h~ve con t~lncd and did not 

co llta in My provisions on the cng~gement of PSP ~5 a C0<15truetion mana~er 

and the I'o'yrnent to it of a rerllUn"ratiOfl. · 

'" Transc ript of J. Soctll P .... ~ 117. 
m Fa. details ..,~ l- RM-212.RM.~, Statement of Defen(e P"'~5. 316-347; R-P'H·Brlef p~ras. 

173/174. 
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III The Tribunal's ... ssessment and Decision 

S8] The Tnbunill hcIs already noted Ihlll there excsts not one single document 

which would evidence t he IIgreement, by lAT Pulkovo and/or t he Russian 

Part ies. to pay. or owe to PIIY. 11 developer fe e to SPS or Mr 58::< . 

584 Compare hereto t he di ~ l ogue at the Stockholm Hear ings: 

"Mr woO<] : I am going to move to !;he p",·developrrn::nt fee n .. :<t. foir Sax, i 

.. m going 10 move on to the 4.5% _ Iopmcnt fee. I hoeiitate to .. sk you 

~galn, DlJI, Just to be sure. tnere I~n't anywhere In Ihe f ounde ... • Agreement 

Of In ttK' OlBrter which entities you to tl>e 4 5 devek>pmcnt fee, is Ihe .... ? 

1::1r...S.iJI.: If YOli would like me to bi' repctit"",s I will be more th~ n happy to. 

The Found<: rs ' Agree ment , wha l ever t~ number W~5. 8.3 or someth ing. li5tS 

tho term "developme<ll agreement" To me ~ dcvelopme~1 agreement h05 ft 

number of items, ~nd In thl' p.<trtirutar c~"" It Is , devetopment fcc; tt'''I'$ 

wMI a developer work$ fot [omissis] 

HLW<>Ol \r can 1 ask yOU to it>Olo; lit Mr Karllov's witness SllItemenl il~in, 1'><" 

I llgraph 25. The Ql><:"tion eSkea by Mr K~rpov was: Old R,"SS iJn shar" tl olde'5 

or !ATP Pulkovo eve' agree to appo int PSP ~5 ~on5trllCt l on m ~m.ger al'Jd p~y 

It 4.5% of !;he cust or construction of .!:he T"'-'''in~l ? If yes, then why """5 not 

this pru~ision incur;>or~tcd Into the fOUl\d~r5' f~~] M, K81f1Ov re5{lOnd5 to tI'Ils 

by stating, at "",r~graph 25: R.u'iSi~n "htlrehotdel"!il of IAT f'ulkovo never 

agreed to IIppoint psp as '" conslruction manager and PtIY Ih"m <1. 5% of Ihe 

cost of the (tevelopment of the Term'l"IiIl. 'ThaI WIIS never &greed. The offi<;i,,1 

general contraclor ""!os ~PllOinte<l and only il tol.ll(l manage Ihe "" .... I.ue· 
tlon .• ,1) 

585 Mr S~X r ep lied t h~t PSP was never retained ~~ l"he CClns t r~ctl on mlmager, bu t 

as t he project devek.per, O!Ind was to receive 4.5% o f the d evelopment 

costs. ,2. 

Tran:;.:npt l~ClCIl1 p..!Iges 140/141. 

Trall5Cflpt 190"tlll'><''le 142. 
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SS6 Filet however remains th.!lt Claimant WilS unable \0 provide any klrtll of ev i

dence tha t such 1l developer fC!e had been agr~d to, whether based On de

velopment co ~ts, or on any other b~s i s or project- re lated costs . 

58? A~rt from that, It is the Tdbunlil's view that an ~ccepU.bl c nnBnclng propos

al (resulting In 11 tlna nd~1 comm itment) was an essent ial pre-conditi on for 

pursuing the Project. The failure to come up with III nnanclng propos

aVflnand ng commitment in III form and subsl:>lnce which could be considered 

acceptahle under the clr<.umstances, was iI de .. l-bre.'lker, respect ively ... con

ditIO sme qua non without which the Russian Part ies were I'IOt obliged in .. ny 

respect to undertake further steps f or implement ing the project, 

588 It is true that neither the ~roloco l of Agreement nor the Investment Contract 

specif ied th" pr(!- condltlonal nat~ re ot t he ForeiQn Part ies '/5ax' ob ligation in 

exactly these clear words, Yet, In fact, Sect ion B.4 of the FaunceI'!; ' Agree 

ment goes even fu rther. by allowing ony party to withdr~w Itself from the 

Proje<:t by " simple written notl~, .!Ind without incurring ony flllllndld obllga

t ioos. 

589 Yet , even absent the explicit provisions in Sect ion 8 .4 of the Founders' 

Agreement, the Tribun~ 1 would reach the identical tonciuslon regOlrding the 

pre-conditiotKll character of submitting an Olccept"ble 'InallClrl!l propos

al/financ ing commi tment. for the following reasons; 

590 At>sen t Section 8.4, the Arb llrlll Tribuna l would have to interpret the invest

ment Contract accord ing to the usual civil law-based contr~tt-I nlerpretatio n

rules . These typica l civil law Interpretlltion rules found the ir Wily Into the 

Russian Civil Code, lind are renetted in Article 43 1, which reads as follows: 

ArUdc <l 3 1 Ru~siarlayIi Code: 

ln interpr~tlng the eo,lII,llons oI lhe contrMt, the court shall U ke Into conso(l' 

.... ~tio n troe literal mearllng 01 the words and e~pre! slons con tained In it. The 

litcr~ 1 meMlng 01 a (ond,Uon 01 the cO rltr~cl, In c~se 01 Its ~mblg~ity . Shall t>e 

cst~lJll shed by me~n s of c0f11P~ri50 n with other col'ld ltlons ~ nd with the sense 

of the contract as a whole. 
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If t he rules tortteil'l!d In pilraor~ph .,n~ or the p'lll'Cnt ~rtlCle CD 00\ make it 

po""ibl ~ to determine th e co nt~nt of the cont ract, t~ tomrr.o n 1'11 11 of the par

t ics sh ~ 11 be ascert~ l ncd by takin g Into co~sid c r~ti o" the purpo se of tile con

t'oct. In t ills CilSC, all tt'le surroundi"ll circumsta'lCes 5 h~ 11 be t~ke ll Into con· 

~de.-ation. indudj'l{I negotiations Md ca'",", ponrl<; llt'C wll id1 preceded tile 

contract, practlr.e established in tile mutual , .. Iatlon~ of the parties, business 

custom, and subsequent conduct of the partics.. 

59l According 10 Article <131.2, If .!I situation is nol expliatly covered by t he word

Ing 01 " contract, all surrounding clrcum5.\<!"res shllil be taken Into considera

tion for a~isting It tribunal to correctly interpret the contract. Including the 

subsequent conduct of the Part ies. CI;! imllnt 's coul'l5eI, correctly so, h~ve 

specifiQl lly referred to Arti cle 431 RUSSian CC il'l CM-S4 page 4. 

592 Suell further drcumst~nces cou ld e.g. be the pre-col'ltractua l discussions, 

e~ rli er drafts M a COl'llract (for Instance eMlier drafts of th!! Pro tocol of 

Agreement and the Foul'lders' Agreement, the ir ch~nges up to the signed 

wording), oral test imony of negotia tions etc. 

593 In the presel'lt casa, 1'10 such surroundmg evidel'l(e Wo!lS made avail~ble, an 

aspect whIch the Trlbuno!ll mentioned specifically at t ile Stockholm Hearings, 

remarking t hat _ il'l t he present case - 1'10 such fu rther Il'lterpre tllt lve !luid

ante WilS given to the Tribuna l. 

594 Absent such further ev idence aSSisting the Tribunal in ils t~5k to make a cor

rect interpretation and to rellth II correcl understllndlng of the P~rtl es ' deal. 

d vil law requires" court or tribunal to proceed to a hvpothetlcal contract In

terprelali ()I'l_ 

595 The hypothetical cont ract Interpreta tion 

wou ld essentiilily .,.,ise t he following quest ion: 

for I he present discussion 

AsstJming thai - JUS\ bePofe signing the hWe'ltmenl COl'l\raet - Ofll! of the P~rties 

ra ised the lollowl"," Question: 
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"&it, ... /;at is the situa tion if rtJe f~i!)n P"rtles, llgalnst our ~pectl!OOn, 

would not :;",~eed In coming up with It financing commitment, or w(>VkJ pm

vide ~ firllMcing o"er totally unl",eptabl~ rIO us - w/;at then? 

And if, in such situal.loo, we ilS the RU5";~" Pluties, would rwrseives '",ve to 

find fi"i",O(l(1, for insc"noe from 0\11" own tayPdY"'~: Would we stiff IN! bound 

to m.m up wich these Fore.gn P/t~? 

' ''*''? 

And would _ still Mile to ronrede to them 29.7% of the fIInlte reven~s 

from ~ 5uc='ui "periltlon of t~ tkw Pass.enger Te.-miflllli, even for many 

deCd~ of Its opara/Ion, illthough they did not fulfill tIlelr primary ot!ligation, 

i.e. to come up with It (111817<:/119 com mitment?" 

595 Pu tting t:h~ issue tn this .... /ly makes the answer 50 obvious th ~ t It does not 

even h~ve to be proposed or SUIted hen:!. 

597 Indeed significantly. In the present case, the Part ies to the Investment Con

tract bargained for an explicit and pnlctically uncondit ional IUlt dause. and 

this is the aforement ioned Section 8 .4 of the Founders' Agreement, a dause 

whidl most pro tlatl ly was drafted by the international lew specia list s m1lrl

dated by the Foreign Part ies, ~s thi s was stated in eM-54 para, 7, 

598 With the above reflections, It Is clear t hat the Foreign Parties - n<;lt having 

presented an acceptable f lni'lndng prop<lS<l 1 enti re ly lost their further 

standing 11M eligibility as Investors ot the Investment Contract. 

599 [t is for this !'edson that the Tribunal al ready had to conclude that the in 

vestment project became stll[born after 1998. and none of the Foreign P"r

l ies' endeavors to rQscue its hfe were bLessed by any kind of SU(cess. Neither 

were the parnmeters for /I fln.ancln\l commitment Ihe subj ect of fur ther dis

cussions lIr1er 1996, nor was any green light given 10 the Foreign Parties to 

seek to ob tain l! new proposa l, nor was Ihere an explicit reQuest m~de by the 

Russ ian Parties to the Foreign P~ rties to continue their efforts and to come 

up with new dr~!'ts of agreements, 
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600 Nevertheless, the Foreign Ptll'tles continued to e~t/Jbllsh such further drafts 

(prE!scnted In this Arbite" l lon ) which, however, to the extent they h<ld been 

submitted to the Russian P<lrties, do not even seem to have prompted any 

ru rt her attention or interest by them. 

601 It is the Trl bun8 1's clear a ssessment ~nd condusion t hat the Fore ign Parties, 

after 1995/begin ning 1999, cou ld no longer claim to be retained liS the de

veloper, let alone to bocom(l entHled to "ilm the potential benefits ~s 29.7% 

sMreholders of IAT Pulkollo. Th is Is II clear "nd inavltllble condusion d irecUy 

following from I he pre-condil lon.!ll M l ure attributed to the delivery of an <Ie· 

ceptlll;le fin;,nclng comm itment. 

602 After having stated the above re rl cctions, it is even superfluous to mention 

that there Is nowhNe a binding tontrllctual agreement for mllndating the 

Foreign Parties to become the developer for the plann ed Intern~tioM I Pas

senger Terminal, and the merely ' programmatic" referente thereto In Section 

8.3 (t) of the Founders' Agreement is very far away from stepping up to the 

level of ev idencing a contractually binding/enforceable commitment, since 

Quite obvious ly the successful conclUSion of t he PrOje<:t Development Agree

ment will sti ll depend on the agreem ent of both sides as to the mutual tasks 

and the fo reign ?~rUes' remuneriltlon. 

60] Hence, Section 8.3 of the Founders' Agreement would only prov ide a b.lsls 

for a t lalm if, at least, alf the esseflU"li" negoU! of such a Project Develop

ment Agreem ent had been agreed upon, and absent such terms, Sect ion 8.] 

<;an on ly be understood a~ ~ prog rammatic article Indlctlt ing the way forwilrd 

for the Part ies, coup led wi th a geod fa ith ob ligation to fo llow that route. 

604 To sum uo ; 

Due 10 Ihe pre-conditional nature of Ihe ~bmitting, by the Foreign P1Irties, of 

lin IIceeptable financing proposal, resulting in iln acceptable financing com

mitment, t he Project became stillborn, latest as from the bE-g lnning of 1999, 

605 No agree ment is in place (neither e~p lidt nor conc lusive) of the Parties which 

would heve bound the Russian Parties beyond 1999. 
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606 The provisiorl il'> Section 8.3 of thl! Fou nders' Agreement to "rf!Cognlze the 

Importance of the following egreem"nt'; to the CQmpany am;! cooperate with 

its efforts to enter Inro each of the fol/owing . (c) Project Deve lopment 

Agreement between the company Itnd PSP" does not as such give ri~ to par

ticular wntriletual ei4lms. And, most importantly, no agreement whatsoever, 

whether in writing or or81, has been rwdled <It llnv t ime th ~t a 4.5% devel

oper fee would be paya ble LO 1M Fareiy" Parties. 

607 What is the effect of the above? 

The effed is that In December 2002, when the Foreign Parties and Mr 5<lx 

entered into tlHl Tr~nsrer Agreement (CX-66JCX-S9), t here .... ~s no v~lld or 

"da imable' contrectu~ 1 right to a developer fee wh ich cou ld be tr .. nsferred to 

Mr S~X a~ the transferee, 

60a In tiny event, the objections and defenses which were availab le to the Rus

Si,m Parties to contest /Iny and all d llim s, and all their objections available to 

t he Russian Parties In the conte.xt of the non -fu lfillment of the Foreign Par" 

bos' com mitment to provide a l inancing commitment , remained 0 1 course 

"""ilable against Oalmant as the Irzmsferee/assignee. 

609 With this dear conclusion, Claimant's developer fee d/llm has to be dismissed 

in its entirety. 

6 10 The Tribunal's Summadzed ShQrt Ao$weCi 1.0 the Questions 28 /lad .tl 

611 Q 28; There ex ists no COnll'Elctual basis. 

6 12 Q 29: There elusts no evlden~ of a legally recogniuble ag I"Cement. 

[Rest 01 the pa<;le intentional ly lert blank] 
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P Issue 5 : 

WiIS the Termination of IAT Pulkavo Correct? 

)() W~s !AT P\J lkovo properly admini stered '"."'" bt.yo,UI 1998 ~ nd ultima t.ejy 

Ill'01lerly liquidllt<!d ? 

31 It not Would an Inrom:ct edmlnistrat lon or bQuodlItIon of iJ\.T PulkoY<l glw 

rise to II just ,fled d"lm of C(lIlman!? 

J2 If 00, tor w~at kIM 01 clai ms? 

33 Is there ~ viol ~ti on or I nto m3t io "~II~ \,,a Wi!!; theT'll lin fICt akin to n prowl

~ t i o n? 

I Clalmilnt '$ Position 

613 Claimant maintains that the I nvestment Cont . ... 't never lapsed or { cased to 

be efrettlye; limon!! other re ... scns, Russian law precludes either 

,. 

• ... " ,lIpse" of a contr ... ct, 

• II laclt abandonment , or 

• a unilateral dissolut ion, 

• except where so provided by co nt r~{t or sta tute, li nd moreover: 

• tJlere had never been s resciss ion of contract complying with the ra

Clulrements of Artide 452.1 of th e Russian Civil Code (which reQuires 

for oS rescission to be eonduded In the same form as the cont ract itself. 

I.e. by " writtlln agreement of all Parties. u< 

eM ..... \>If 0 •. I~O 
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614 I n Cla imant's v iew, in ,hort, the corporate administration of IAT Pulkovo by 

Respondents .... as incorrect, the nOn-ISSUilnce of share rertlfic.ates was incor 

rect , and no correct .... inding-op has laken place. 

61S As a resull, Claim" nt ~Ss.ert5, an "act of expropria tion occurred ilt the mo

ment JATP was illegally IiquldareG, In contravention of the Rules of Russian 

Law on Prorectirm of Foreign Investments and Customl!lry Rules of Intern ,,

liona/Lawon Prohibibon of Expropr/<ltion of Foreign In vestments . • ,:x; 

616 In support of Claimant's expropriation case, Professor Tal -Heng Cheng sui)

m ltted his EM pert Opinion on 22 April 2011 and prcwlded an excellent and 

elO<1uent presentation of his essessment undcr the perspect ives of Russian 

investrnQnt lew and intern ~tl ona l law at the Stoc~ho l m Hearings of 20 Octo

ber 2011. 111 

1I Respoooenis' Position 

617 Respondents reject any and all ~ lI egatlo n s made by CI ~ lma nt, and - sup-

ported by a very el~borate opinion o f Profcssor V.A. Belov 

tha t the liquidation of tAT Pulkovo was correctly parfrHTl1ed. 

III The Tribunal's Assessment lind Decision 

maintained 

618 The Trlbun~ l notes that the Part ies lIrguad the allegedly Incorrect administra

tion (If l AT Pulkovo qui te el<:tenslvely In the ir wrilten submlssi C)n~ and through 

expert opinions. However , these Observations b""" little weight,. for a simple 

reason: lAT Pulkovo only had to become activated once the Foreign p" rtles 

had met their primary obligation by putung an accepl:;1blll fimmcI09 commit

ment on the ta ble. 

,,,. App CM-S4 Pilgo 21. 

'" C-\'15-7 of 22 Ap<11 2011 and Tr~nso lpl of 200,tt l P<lqes 686-756. 
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619 Only if <lnd when Cla lment wOUld have fu lfilled properly such primary task 

wou ld it have become of Importance to fully i n~tll l 1 and ~so:rt" ln the "ppro· 

pri ate corporate managem Cl nt, ad ministration alld "house- keeping' . The dic

tum "first things t'1 r'$t" applies, <l nd it has its legal connotation, ror Instance in 

Article 328 of tll e Russian CC cited "oo'le. 

620 Ap<lrt from the above very general remaru, it must be said thaI the Tribun<ll 

Is not convinced that the Russian Parties failed to honor their taslcs; and if 

Indeed there WIIS II SlOWll19 down in resped 0' Respondents' cooperation af· 

tcr 31 December 1995. this would only .,...,m to be understandiilble IIgllinst 

the background that the Foreign Parties had ' <l iled 10 present the promis.ed 

financi <lr commitment wllhln the deadline of 31 December 1995. 

62 1 Furtherm ore, Claimant's all egatio n regard ing Respondents' failure In respect 

of the o:>nstructlon or access roads ~ nd tile fi nancing of the apron , were con

tested by Respoodents lind, In essenre, rema ined without proof. Yet:. this as

pect did not have to be o plored any fu rther in the5e proceedings, due to the 

Foreign Parties' l'adure to meal their primary obligation. 

622 For the slime reason, Oalmanrs further compl<l int5 regarding an alleged fail

ure to properly issue the share certific~ les in respect of lAT Pulkovo remain 

Irrelevant . The Tribunel. however, not~s th ~ 1 Respolldellts submitted subs

tant iated legal comments rejecting any alleg<ltion of e shortcoming under the 

prov i5ions of the Russ ian co rporate law, and the TribUM I has In part iculM 

noted the detai led exp lanat iOnS provided by Professor V.A. Belov. It is, how

ever, not necessary for this Tnbunal t o explore these aspects In more detail, 

or to reach ded sions thereon , slnoo these matter!. are not directly re levant 

for the decisions 10 be made by the Tnbunat 

623 In addit ion, Claimant throughout the proceedings lITgUe<l thal the IIquidllt ion 

of IAT Pulkovo W1IS In(orrect lind, therefore, triggers Respondenl S' liability. 

624 However, also this (lr9urrn!n l - whether correct Or not - Is of no avail to 

aa im~ n t , since, practi ca lly speZlking, there was no substl:'lru:e In IAT Pu lkovo 

lo be liq Uidated. In this context , the Tri bunal w~s given to understand that 

!AT Pulkovo had not as yet been funded by t he Parties through any m ea ning-
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fiji cash Injections o~ oth erwise whlell WQuid have 'l Iven It a substance to be 

dl slrlbutE'd to the shareholders as liquidation prt')(eE'ds. This fact may al :;:o 

hllve been the reason that the shares of IAT Pulkovo hlld never been issued 

to it.~ s~reholders. 

625 Hence, even if JAT Pulkovo disappeared from t he surface without goi ng 

th rough all the steps for (he Ilquldiltlon of ~ company whi ch (in contr~st to 

JAT Pulkovo) had had ilrl ~ctivClllre, no tangible claim would po~sibly seem to 

arise for the Fore ign Parties wh ich could tkIve been the subject matter of an 

assignment to Claimant on the basis of the transf",r documents CX-66/CX-59. 

626 And In ilny event, even if there had been some assets. sllch liS fo r instance 

some office mMerials, d!lsks, cha i rs or possibly !>Orne money on ~ bank ac

count (If at all) suell ~ ssets heve not been in eVidence In these proceedings 

lind, If they OKisted, would I::Ie Inslgnlllcan t . 

627 I n any event, no evidence was providE'd that Cla imant Hr Sax or the foreign 

Parlles have made any cash tontnbut ion to JAT Pulkovo, and if ~me assets, 

tangible m~terlals, p<lss lbly office equipment etc. h~d been contributed, it 

would presumably have been prOVided by the Russ iiln Part ios. 

6IS A few comments "e~ t o be m ade on lhe topic of ex~roprtatjo n: 

629 Beyond any doubt , Professor Cheng provided " n excellent <lOd succinct ac

count of I he basic notions of International law which, most certainly, as such 

did ~pply to the Investment Contract alongside with the RUSSian 1,,1'1, and Ihe 

Tribuna l f inds itse lf in fu ll IIgreelTlEnt with 11 11 t he refle.;tlons li nd princi ples to 

whlell Professor Cheng h~s referred . 

630 The only problem is thl'lt - In re<lllty, Md as discussed above - none of the 

p"rameters which would hllve to underlie the applk;at lon of those notions of 

intemat lon"' l law and notions on the prohibition of expropriation of a foreign 

investment are pre5ent in the Inst"nt elise. More precisely: 

• Fact Is t hil t the Foreign Parties/ Claimant did not fulfil l their prim~ry ob

ligation. 



. . ~ 

UNCITRALArl>itntion Final Arbitral Award of 10 March 2012 115 1 
~' CIoO • """ n' (1) r-. CI.. ,~ " _ ... (ll '''''o.ro "" .... ' . ..... ,_ c ... -_. ~_l : -:: (oj WSC """",-, :' 1 """ .............. -... 

• Such fllilure Is accOlJ n~tllll for the fact that the Project did not proceed 

and became entirely stale tow,", rds the end 01 1998/beglnnlng of 1999. 

• ThereMter, the Russ l ~ n Parties cou ld no longer be cons idered bound to 

war.; tow~rds an Implement.!!tlon of the Project, li nd Indeed any such 

further implementation would have rE!quired the Parties t o settle down 

new tenns, for Instil nee provid ing that the Forelgll Parties 1Irt' <,jlven a 

second chance to endeavor to come up w ith" more acreptable IiMOC" 

Ing proposal etc.; the Trlbun1l1 has expre~ Its v iew In this regllrd 

very cle;Jrty lind It Is not necessary to repeal its rellectlons In this re

spect . 

• At the m oment in ti me when the Foreign Parties and Mr Sax entered in

to the Transfer Agreement (CX-67/CX-S9) in December 2002, no "liv

ing" inv~~tment project e )(l st~ ~ nymore; and the Fot1!lgn POlit ies - for 

redsons "Ir~dv explaloed In thi~ Award - no longer had a valid d aim 

to be and remain as the Investors for the development and conSlruction 

of a new [nt.ernatJonal P.!Issenger Terminal .!It Pulkovo Airport . 

• As far as the sharaholdlng of the Foreign Part ies In JAT PulkOVO IS con

cerned, the UD.b! res idual malter which, in De<ember 2002, was not yet 

settl~, is the formalllquidatiol'l or de-re.,istrilt iol'l of l AT Pulkovo. 

• The laUer. however, bIls lca lly had no assets of any significa nce (apart 

possibly from some o(flee equ ipment and the I ~ase provided to It by 

Resporldents), or possibly SQme grants or licenses prov ided by Respon

dents on which the Foreign Pilrtles hardly could have a claim In liquida

tion proceedings. 

• In any event, the Tribunal was not made aware of any Significant <15-

sets (such as e.g. bank accounts), 10 which the Foreign Parties or 

Claimilnt had made a contribution, and no particular subst"nl ;ated 

claim In the fr~mework of this Arbitratiorl were allS9ed In t hese pro

ceedings. 



631 It woo ld be Ina>,pwpriate to II l"9ue tha t the present use has anything to do 

with an 1II~IUmate exproprl<'lt loo of the Foreign Part ies or of Claim .... nt. [n the 

Oppositll, It Is the case of Ihll Foreign Parties' failore to provide what they 

had fi rm ly I,mdertakcn to provide, 

632 For t he above reason, the Tribunal sees no merits In any damage cI~im con· 

nected to an alleged ly Incorrect Ilquid .... t ion of IAT Pu lkovo, let alone for an 

expropri lltion <.:I~im. 

633 The abo~ ronectlonS, fin.-.lly, br ing the Arbi tr<ll Tribunal bad: to wh.-.t I he 

Parties themselves had expressly bargained for : 

Namely to provision of Sect ion 8 ."1 of t he Founders' Agrllc ment which had al

re<KJy been cited severa l t imes In thi s Award, and wh iCh so clear ly refl ect . 

the Parties' bar'lain. 

Section 8.4 01 the Foonders' Agreement operates in the sense of a fu ll w.-.il1er 

of any 01 Claimant 's d aims, end there i5 no legal way how this d ear coni rae· 

tua l hurdle could be ~moved or Ignored. 

634 The Tdbyna!'$ Suromal'i resj Short Answec; to the Ql!estjqns ]0 to JJ 

635 Q 30: Pending the Foreign Part ies' coming up with an ac.ceptllble fi nancing 

proposClI, a minimum 01 house- keeping seems to have been done lor tAT 

Polkovo, for instance regardi ng the formali1at i(ln of corporll te powe rs and 

administ rat ion, non· issu /lnce of shares and possib ly other matters which dl 

not have to be explored in deto!l li . 

636 Q 31: The Tribun<ll was given 10 undermnd thllt JAT PulkoVQ had no assel s 

of any significance which hlld beGn contributed by the Foreign Part ies, lind 

l or whlct1 there could be a valid recovery-claim; ilnd If IAT Pulkovo had some 

fb tures and po5sibty licenSIlS In view of a futuril operation, these we re pm· 

v ided by the Russ ian Part ies. The Tribunal does not see any claim which 

Claimant could possibly derive from that , ellen If - w hClt Wo!l S contested by 
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Respondents - the Ilq u ld~ tl o n of l AT Pulkovo h3d not been conducted in the 

most correct "Iel(t- boo~ ' fashion. 

637 Q 32: NonG. Apart from the above , any claims were waived on the basis of 

Section 8.4 of lha Founders' Agreem"nt. 

6311 Q ]3 : Claimant, without .:Jnv foundat ion , has invoked ill v ,olaUon of Intem<l 

tlonal lllw (or Russlilln law on f oreign Investments) ; the quesl10n 110wever is 

moot since the Foreign PartIes, .. ner 1998/beginnlng 1999, were no longer 

eligible t o rem;)in as the Investors, after h;)ving failetl to subm it an accepta

ble financing commit ment, and no unlair or inequiu.bl" t reatment or expropr

Iation in connection wi t h the dissolution of the project -vehicle and/or the 

launching of the AlTP In2007 CQu id be lound . 

•• • *~ 

[Rest of the page Intentionallv left blank ) 



Q Issue 6 : 

Are All Monetary ctillms BlitTed by the Ru ssi" n St.lltu t . of Limitations? 

34 How <an we Undc,stllnd Oil;m .. nl 's fimollill" for nOl submltUng the p"'

development t~peO:Se Claim lorthwith or rIIther promptly, as cxpendJture5 

wer" belr.g Incu .... ed, or In any ""ent immedl'ltely when the f BRD oller 

l~ps.e<I in 1998, If there Mel ~en an ","",emem tn ~t they lire relmbursa

ble1 

3 5 Wou ld It be unreMoroa~l e to t hink tha t Claimant, II very woll cxpcr~nc""l 

I~wyer, rT\ust hllV1! I:Jeen il w~rc of ttre statute 01' l imltiltlon, ~ nd a ) year 

stat<Jt" arguablv must hllvc bee" famili'" to him, since this Is thl' statute 

of limirabon iIoCCordlngto many If nol most US SLlte I"w leglslallons, 

]6 Reo)ardlng CI"lm",," mOtlI'I"ry d aims: when did a violation or rights occur, 

fallln!! under Artlde 200.1 CC? 

37 RcspeuiV1!ly, when could or should aalmant haYfl presented his claims for 

pre-deV1!lopment expenses, under Artide 200.2 CO 

]8 A,." some or ~II of Clalmant·s moneli! ry d~ims for pte-oevelopmcnl ex

per..o;e,; limc-t>I\rred1 

39 If 001. on whal basis does Cla imMt na~e a va lid cl. im In principle (Sllhjed 

to t~ analys is of the quftntum in a nrl<ll stag" of t his arbltratlon) 1 

40 And how to delll witl' Interest (whidl may ~ mort! sign Incant than th ~ 

""pit~1 ~mount), Interest rale, .;mllk, mmpour.d (g.\d cornpo"nd in~ ~. 

SIS)1 

[ Claimant's Position 

639 d aimant, t hroughout these proceedings, m"intl'llned thilt, prior 10 October 

Z007, he never had a reason to present his monetary d alms for the re im

bursement of very substantia l pre' development expenditures, since on ly in 

October 2007 did it become clea r that the Russil'ln Part ies were no longer 

minded to stand by the I nvestment Contract with the Foreign Part ies, by 
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chOO5;ng a nother party fQr developing am! const ructing M international p;!5-

senger te rmin~ l, respectively the AlTP. 

640 litera lly, Mr S~" stated In APp·CM-84 lit page 22: 

"The <lgr~ment was (!\at the p.-e-dev<'!lopment .. w~sc~ ",001<1 be relmoorscd 

at finand .. 1 cIo5in<;l - 8~hOug~ ..eIther IATP nor the Rus$lan Partles.....::re obl; 

g .. ted 10 ~~pt the Hnllnclng terms to which the EBRO lind OMG hlld commit

ted befo,e the anticipated mld-199B financIal cJos;lnll. Indeed, M'ter the 19911 

FinallCllll Cri5li!o, the P/lrties attempted di~!ll!m ly to re~truclure the fjn~n'in9 

~nd development alTllngemenl s. Those cffurts, ",Ibelt unsutcCSsful, c"lmi 

""ted ~ft"r the Presiden tia l Admjni.tr~t i(", pr<)\Iid~d CI,,'m~m with a5$Ora nces 

tn . 1 the Investment Contract ~r"~ined in (",I force ~nd effect, tnat fu rther 

dev~ l opment of the NIPT W(l<.J ld commence as soon as r.ertsln spedfled dr

cumst~nces were present, and that C l a i m~nt ' s pOsition was sec<lrcd by virwe 

of the hi<Jhest Russian court! ' refusal to dissolve the NIPT ground luse. It 

w"" only after the Slated dro.,m~ta(\Ces ",at~nali'ed, ~nd Chlrnanl ",Iniuatod 

rommunicatlons with the C~y of St_ PetersbuflI, th~t he ie3med Inat Rc""on

denl!l intended to develup the NIPT withuut the involvem~'1 of PSP/Cal"",ot _ 

It WlI!i only at this point t-nat Claim,mt knew that there would be no flMnC,al 

dosin') to fuod Ihe reimbursement of the SP/PSP pr!!-devclopmenl !!>'pens""." 

641 f urthermore, ClaimMt stated I hat he m;'ly have understood thllt the st~tute 

of] years might apply. However, under Rus5iM IlIw, the dies a qvo (I .c. the 

d ~y on wh ich a st'.ltu te of li mitation starts to run) is the d'.lY 011 which a 

breach of contract O(~urred, and this happened on 2 Odober 2007, <lnd not 

before. ThereMtcr, arbi tra l IlfO«'edings were initiated I ~s thM ~ rflQnths 

I ~te r, i.e. in J~nuarv 200a. 

6~2 III support of his legal arguments regarding the statute of UmitaUons, CI"i 

manl filed the EKpert's W'tness Statemenl 0' Professor Oxana Oleynlk dated 

21 Alltil 2011 (C-WS-a). Professor Oleynik bilsed her opinion on the i1llllliCll 

tion of Art icle 200.1 of the Russian Civil Code in support Df her Il rojXls it iDn 

Hnd conclusion th" t tho relevant statute of limitations only stiilrted to run as 

from the moment when Mr Sax knew or should have known about the viola

tion of his rights. 
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543 MOIllOye r, Professor Oleynik stilted: 

"As [ unders\<lnd, the P'"ties h/I...., repeatedly .oSSe<ted that once finan".,\! 

commitments were OOll1ln.,(I, ,Ile,r obligat:iDn~ as t<l development ;')"11 subs.e

que"! romm",<i~1 "'~oloIUltlon of Ihe T"nninal ell! not subject 10 ~ ny time

Ilmlt, " , lo 

644 Pro fessor Oleynik', Opinion then de~ l s with the si tuation that seve r~ 1 v iola

ti(lns had OCC\lrred, for instance In the fn!lmework of contracts which h .. d La 

be performed In instalments, and sh.e then .-eached the condusion that none 

0' sevenll (smllilis h) bre<llches which occurred prior to OCtober 2007 "resulted 

In such iJ ~lol.,t;on of the right on whidt Mr Sax predicates the present dalm, 

to Wit - none of the above vloliltions hi!lve led to an unconditional depriva

tion of the right to taKe p~rt In the development ilnd commercial exportation 

of tile Tenninili. " Prior to the Decree of the President of the Russ ian Froer~ 

tion of 25 September 2001 No. 1263 "On tr3nsfer to Chfl ownership of St. Pe 

rersburg shares of the JOlf'lt Stod< CClmp.my "Pulkovo-, ;lnd the dale closelv 

linked to It, I.e. 2 OCIober 2007, w hen CI<limaJlt was informed t hat the devel

opment of a new internationa l D<lSSf'nger termina l would be realized without 

hi~ p.'lrtlclpatlon." 

&45 As regards Claimant' ~ interest cl;llm, Mr Sax explained that the RU5Si~n PBr

tie~ hBd ... pproved <I n Interest rete of 15.5% p .... . ; see his statement in APP

CM·84 P<'ge 23: 

"The Flus.i"n Partie'< ~lIproveO an inle","t rale of IS,S'!\, p.~., compounde<l 

annually. Thi. illtere:;t rate Is first $~t out in the EIlRD OperatKms Committee 

Fllla l Appcoyal It is slgnlflC~ rl t to note that, hIId nnallcial dosing of the 

ESFID/DMG f inancing gone forward . DMG's subordinated fin~ndng would have 

&CO'\Jed inmrc:st ~ t a fixed rate of 17.5% per annum. C<lmllmmded semi

annually, whkh suworts the rootion Ihat tI,e appro~ed interest rate of 15.5'lI. 

for l hoc riskier pre-development advances, W<lS n:B5O<lable." 

'''' Opill ion Prtlfessor DleYIlik, CWS-S P8~e 2, elld of 2'" paragraph, - The Tnbullal r.otcs 

that the 50Urce Qr tills Information remained uncle~r. 
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II Relipondenl$' Position 

646 Respoodents ",iterate that tile Investment Project was finally terminated o!lt 

t he end of 1998 - first M lf of 1999, fo r lo!la of ill muw al 0l9",ement of the 

P<l rllclp~nts 10 Ihe Project to EBRO's f1mmdng proposal.:1' 

647 Implementation of the Investment Project without f inancing wo!ls impossible , 

MoreeIYer. the olJtOlini ng financing WIIS not enough for the h.mher Implemen

Ultlon of the Investment Project, sirote the P<lrties moreover had 00 come Lo a 

mutual Olgreemcnt in respect of the delails of further tlclions lind terms of 

their cooperation in The ImplemenUltion of the Inve5tment Project wh ich, 

however. never occurred. 

648 Respondents maintain that Cla imant shou ld have rai sed his cl .... lms at the end 

01 1998 - fif$t hOl11 of 1999, as the fiC5t milesLone date. With re ference to 

p"r.I. 20 of Mr Karpov's witness statement, Re5pondents ar9u ed th<lt "be

ginning from the second hi/If of J 999, fAT PUIk.ovo complefely ceased "II of 

its operations. Meeting~ o( shareho/der5 ,,00 tho~e of the 8o<Jrd of Directors 

were not held, members to the Board of Directors were not electecJ, the sole 

executive body wa~ not established, There was no money In the operilting 

accounr of fAT P(1lkovo." 

649 Alternatively, the claim~ should have been voiced at the beginning of 2000, 

when Claimant requested from other parties of the Investment Project the 

reimbursement of his expenses due to the failure of the Investment 

Project. IJO 

650 Relerence was m<lde to the witness statement of Mr Karpov, pM~ . 24, who 

relers to a meeting between Mr Oemchenko <lnd MI carl A. Sax in St. Petel'$

burg. At th.!!t meeting . Mr Sa~ noted that he had Inrurroo substanti .... t fl~ 

penses oro the <lIssumption that they would be repaid during the Terminal's 

operat ion. Because of the fa ilure of the Inveo;tment Project,. he (Mr Sax) had 

no possibility to get his e~penses reimbur5ed through the profits lrom the 

,,. 1-RM-32!2-RM·38, p8r~S . 183-208. 

". l -RM-3212-RM -J8, p.i'lras. 26<'"331, 
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Tel111lnol's operation ami , therefore, requested" reimbursement of hi5 CX

penses from the other shareholde~ of IAT Pulkovo. 

651 AI that meeting, liS Mr Kerpov Mated. Mr Demchenko referred Mr Sax t o the 

aGreement of the P;",t ies, I.e. t hOlt the non- implem(!n!<I(lon of the I nvestment 

Project w~s t he ri sk of each p~rty and thil t losses whlc.il they might suffer In 

connection therewi th could not be Shifted onto other parties, and thai each 

party wou ld have to bear the losses Its~l f, a s dearlY!iet Out In Se<:tian 8.4 of 

the Founders' Ag,-"emenL 

652 Respondents, therefore, <I'gue thllt in ilny event CI"lment, In the beginning 

of the year 2000, had to recognize t hllt t he Investment Project failed, th~ t 

Respcndents would not further proceed ~nd that his claim for ~ re imbu rse

ment of pre-development expenses was reje<;l ed. e l ~lment, therefore, shou ld 

have raised his cI ~ims at l e " ~t In the be9inning of the yQar 2000, a ~ the 

sec:gnd m ilestone point in t ime. 

653 As a tIlIl:lI. milestone date, Respondents refer to 17 December 2002 when 

C I ~im~nt acquired f rom PSP under I he Pun:hase A9reement the "Receivable" 

i.e. the rig ht to claim pre-deve lopment expenses. PSP Itse lf , when executing 

the Share Bnd Purchase Agreement relating t o the JAT Pulkovo shares (CX-

66, eX-59) thereby terminated Its participa tion In the [nvestment Project ; 

however, Claimant as a new participant h"d nev(!r beeo approved as a new 

Investor. 

6 54 Respondents IIlso noted that the assignment of the "Receivab le' against IAT 

Pulkovo In December 2002 had not been notified, neither to IAT Pulkovo nor 

10 the other Shareholders. 

655 As a flll.U1b. milestone dllte, Respondents refer to Mr Karpov's written ootU'ica

lion of 16 April 2003 (CX-69) which notifica tion ~ob"iously should have mg

gered tile O"imlmt ·s claims to the Respondents If he dee~ loot terml",,

tion of the Investment Project infringes hi.' r;ghts. · (1 -RM-32/2-RM-3B, pllra . 

2S3). 
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556 Based on the foregoing, Respondents conclude that any ~nd 1111 d ll ims are 

t ime-barred, by applicat ion of the three year stlltUt.e of limitations lIS per Ar

t ide 196 of Ihe Ru..silln CC. 

657 I n any eIIeot, due to Claimant 's 'allure to obtain ~ n acceptable fin~n(ing, 

Respondents ..... ere entitled to unililterlli ly repudiate the Founders' Agree mllnt. 

Such ri ght, Respondents maintained , is based on the exceptio non ( r ite) 

adlmpler.i contrllclu5 .. defense as per Arti cle ]28.2, and by Article 405.2 of 

the RU$Sllln CC. These Articles provide for the right of unllilteral out- of

court repudiation based on two Interre lated grounds: In case 01 failure or de

lay of a party to perform Its obllgatJons, and in case of II loss 01 interest by 

the other perty due t o such delay, III 

658 Rllspondents also refer t o 5ect lon 8.4 of the Founders' Agreement which pro

Vi des that the I nvestment Project Bml the Founders' Agreement may be ter

minated III case Ilnancing is not Obt llilled, by serving II wntt en notice by allY 

of the pllrt ldpants to other partJclpallls of the Project . Such notice, Respon

dents llilege, was g iven by Mr Karpov in his letter to Mr Sl\)C 01 16 April 

2003. "2 

&59 ReSjJOndents expert, Professor Belov, concludes in respect of the moment in 

time of the termination that the F<H.mders' Agreement was termina ted ..... hen 

Cla'mant had to recogni.l;e tad t ilctlons of the Respondents on a unil .. teral 

repudl"t lon 01 the Founders' ~reemenl and termtnlltlon of the Investm.m l 

Project. 5uch IIctions - In his view - took place at the end of 1998 or first 

halt of 1999. III However, according to Pro fessor !>elov, even il thll Tribunal 

should cons ider that the unli llterft l repudia t ion did not alreJdy occur 

1998/1999, it in II ny ~ven t oCC\lrred on 16 April 2003, based on Mr Karpov 's 

letter or 16 April 2003. 

'" I- RM·J2!2-R,M-38, p.1!ra . 191 1100 11 0/111 , and Opinion of ~ rolessor De"'y '~ferring 10 

quest ioros 1.2 ana 1.3. 

", CX-69, l -RM-32/2-RM-38, para. 196 ~nd Duas. 136-150. 

II> Opin,on Professor 6~loy referTi no;! to Qucsl"'!lS 1 7/1.6 . 



66() [n the legal a n~lysis, re<Jardlng the starting-point of the running of the tlme

period of limitation (dies 8 quo), Respondents not only refer t o Article 200.1 

of the Russian Ovil Code, but P<irtlcularly to Artlde 200,2 second sentence 

which reads as f ollows: 

'For ab llgatien fer whidl the time-period of perlom'B~CIl is not defined or 15 

defined ~s the time or demand, the rlmning of the Il mlt~tlon or act ion st~rt5 

from tl><: time when the right to make a derna,ld for oerf1:lm,an(e of th~ oIlli _ 

gaHon /Irises for the credltot and, If the dcbtOl" i$ glvel1 a gra<:e period fot the 

perlonnance of such demand, tllen UK: ctllOJlation of thoe limit"tion of actions 

starts 111 lhe end or thiS time-period." 

661 Respondents m~inta in that ~II of Clalmnnt 's cla ims (relmbu~ment of illieged 

pre-development expenses, the p~yment of ~ development fee and the com

pensation for loss of profits) fn ll in to the c<>tegory of ob ligations whos.e period 

of performance is n ot determined, such thilt tile slatule starts to run as from 

the mOlTleot In t ime when Clalm.tnt had "the f19hr to tmlke IJ demand for per

formllnce", 

662 Under Article 393 of the Russ ian Ovil Code, the obllg~tlon to reimburse 

losses (~ctu a l damages Md lost profits) arise, when the debtor f~ il s to per 

form or st ops performing Its ob ligations. 

66] In the present case, Respondents stopped perlormlng their alleged obUga

tioos uoder the Fouoders' Agreem eol ~t t he end of 1996 - first hillf of 1999. 

664 Thus, Respol1dents conclude, the Cla imilnl's right to present a demand for 

relm burs.em~nt of losses ~rOSIl et the end of 1998 - f irst half of 1999. From 

that time, tile three year statu te of lim itations stilrted te run. In 5Upport of 

this col"\duslon, Respond ents refer to the Expert Oplnian af Professor Butler 

and his answers to questlons 6 aod 7. 

665 However, even if the Trlbuoal would determine that the dies lJ quo was t rig

gered "1 the second, third or fourth milestone date (8S above referred to), 

the cl61ms wou ld clearly be time-barred . 
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666 tn respect of the furth2 r issues of Issue 7, Respondents deny that any of the 

d ll ims could validly be direct.ed aQalnst the Respondents, but ill fact should 

have been dIrected agaillst IAT Pulkovo. Any of Clalmanl 'S alleged losses 

should be recovered from JAT Pulkovo lind not f rom its shllreholders, in p"1"

ticu lar the Respondents, ,,, 

667 In 2008, lAT Pu lkollo was struck from the state register of legal entities ilnd 

in fact cea~ to exist. m 

668 Under the Russian Federal law on lolnt Stock Camp.!!l'Iles, Article 56.3 lind 

Article 2,1 , sh~ .-eholders are not lillble for obligat ions of iii Joint stock compa

ny, and I IJoel r liilbillty in connection with t he ~ ctiv lty at the comp.any are li

mited to t he va lue of 5 h ~res belonglrlg to them. A subsidiary liability of the 

shareholders for obligations of rAT Pulkovo is exc luded, liS specifically pro

vid ed for urlder S"ction 4.3 ot the FOunders· Agreement. 

669 As a final poinl , Respondents also note that Cla)mant filed his claims on the 

basis of an alleged joint responsibil ity 01 the Resp()nden~ whereas, as Res, 

pondu,.,ts pOint ou t, the F(lunders ' Agreement does not establish or provide 

for 11 join t responsib ili ty of the Parties to the Investment Project. As iI cons~ 

quence, Claimant would have to determine how the liabi li ty of the Respon· 

dents would hav" to be split between GUP Pulkovo and the Ci ty of St. Peters 

burg (or RQspondents l ·S) and would have to specify the alleged responsi 

bility aod fault causing the failu re of ttle Invest ment Proj ect. :lC5 

670 Fln~IIYI Rasponderlts also refer t o Sect ion 6.3 of the Founders' Agreement 

regarding expend itures which prov ided that each p~rty agrees to pay its own 

expend itures re l ~ ted to the comp.!lny formati on where Such expenditures 

have been Incurred prior to the comPilny 's registration. 

671 Under a d ifferent hne of arguments, Respondents eJltensively argued - par 

t ieulllrly ilt the December 2010 Heari rlg5 - t tlllt the Alternative Terminal Is a 

"'< 1-RM-n/2-RM·J 8. P<l r~s, 305-33 1, ~n d tho Butler Opillian relating to Question 3_ 

'" Rejo inder paras. 35 1-356 , 

, '" 1·RM-n/l-R.M -38 p<!ra. 3l~ ~OO Rejoinder P<lras . 411-425. 



different Investment project, different from the NIPT, and that Claimant can 

not raiSe any claims In ~pe<:t thereof. Ll7 

UI The Trlbunill's Assessment and Decision 

672 In I he prev iou~ P"rts of this Award, the Tribunal atrelldy had to reach the 

conclusion th6t - at)sent a contractua l basis for cl~ lming the relmllursement 

of pre - d~ve l opment costs - ali m oneT.lOry claims submitted In this Arbit r~tion 

under the heading "Pre-Devetopment Cost5" and a "4 .5% d~loper fee" 

have to be denied. Hence, the e~tensjvely debated matter of the silltute of 

limi tations, for al l intents and purposes, has become moot. 

Nevertheless, In the (Ollowing (ell' paragraphs and obller didum, the Tribunal 

will provide its legal assessment. 

673 It is Claimant's c~se that pre-development costs ~mounting to mi llions of US 

Dollars h ~d to be incurred In connection with the endeavor to obtain a financ

ing commitment and, apparently, slgnlfiC<ln! costs started to be Incurred al

ready In 1994. However, such costs were not d almed prior t o Claimant 's fil

ing hiS Request for Arbi t rat ion in )anullry 2 00a. 

614 The delays in submlUIIlI,I such mOflctary claims, In particular fOI recovery of 

disbursements, is indeed difficult to understand. Vary certainly, Claimant Mr 

Sax, a high ly experienced lawyer and ~ highly ·soOfllsticated Investor · (as he 

described himself)" "', must have been aware of the running of a statute of 

limitations, and it must have been within his think ing that such statute, un

der Russian la .... , (ould be I he '>3me as in many US st ilt" laws, I. e. 3 years. 

675 Duling ttles.e proceedings, Claimant has not prov ided convi ncing rellsons why 

the Foreign Parties (and subsaquent ly Claimant ) never put thase pre-

.., l-RM-32!2-RM-38, poaras. 33!l-352, and presentations ~t t he De-cembcr 2010 Hearings in 

Z~rich. 

,. Tnm5<7ipt 18nov11, poages 6111ntt 118. 



devl;llopment claims on the t"ble, except for OCOIslonlll ly and In p"sslng men

tioning the hl " h amount of dl5bu~mcnts which they had InOJrred. 

671> Nevertheless, there are prob5bly some reflections wh ich ml9ht give an ,,"

swer: 

• First, It Is ra ther typica l for this kind of Investment (be it "s iI PPP, or 

OOT, or BOOT) that the foreign/Western party prov ides the up-front fi 

n .. nclng for the Project (be it the fi nancing for an Indust ria l com 

plex/production facilltles In the priv",te or public sector, Or for infra

structure projects), whereby the up-front expenditures would be 

earned back during the term of I he PPP (BOT or the BOOT) ;,. ; hen(e, 

such up- front costs are, rilther t ypically, not ch"rged to the corporate 

vehicle (in the preSllnt case rAT Pulkovo) , which typi ca lly stMts without 

IIssets apart from the "IIid -in share-caplt,,1 "nd possibly contri butions ,n 

k ind. Nor ",r(! such expenditures dl"rged to the other Shareholders . The 

up·front ellpense ot the foreign inve .. tor Is typically earned back 

through tuture profits derill'ed from the oper"tion of the projeo;t Or facil

Ity, lind In the present casl! t he Charter provided for lin unlimited term 

of operat ion in Chapter 104. 

• The IIbove (rather typical pattern) may indeed e'(I]llIln why the Foreign 

Parties ;lnd CI"imant Mr Sall never (in the years 1994- 1998) adVised 

the Rus .. lan P<-orties ,,"d IAT Pulkovo of the pre-development costs as 

they were being incurred, and In fact never r l!qulr«l a prior approv,,1 

for Incurring any such COSI5 (which, if t hey were to be charged to IAT 

Pulkovo, would have had to be approved by a un~nlmous Board Reso

lution in respect to any amount exceeding USS 10'000). 

• No evidence was put on file thai the Russian Parties had been advised 

thllt, In t he end , .. uch costs would in part be debited to fAT Pulkovo. 

• I-Iowever, pos .. ibly when the Foreign PlIr1ies and/or Mr Sax rell li1ed thet 

tho Implement<ltion of t he Project (and thereby the recovery of pre-

'N Se-e hereto the d1~lnnM's comme<'ts In Trilnscript of llloctll J)a9ss 75/76. 
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de>Jclopmenl ex~end l tures) m ight be rilther oncertZl ln, the Foreign PIIr

ties s.ubmitted those pre"development expenses to EBRD, causing 

EBRD to reflect them as B part of the lo ~ n.'<O 

• The f~ct is thilt the cllsrglng of the pre-deve lopme nt e ~penses via the 

EBRO l(KIn had never been openly discussed up front lind certll inly hall 

never been approved by the Russian P.,rties. In any event, Mr Sax did 

not cla im thaI he had ever asked the Russl" n P".j ICS 10 agree thai 

'>lIeh charge should come Into I hc financing propos!!l, nor did he daim 

that P<'rtkuIZl' expenditures hOld ever been validly approved by I he 

Russ ian Parties "nd/or by lAT Pulkoyo. 

• Afte r 1999, i.e. at II time when the EBRO proposa l was no longcr on the 

table, the Foreign Parties tried to rescue Or revita lize the Project and, 

~ s the Tribu nal m~v ~ssume, for commerda l re ~~ns (9nd for the re~

son JlCIt to burtlen or Jeopan:l ize such a " revitalixatlon" j the f()reign Par-

ties and/or Mr Sll ~ who OCUIsioOllUy mentioned the huge pre· 

development e~pe:od l lureS already incurred in some letters - never 

demantled a reimbursement _ 

• And even after the t r llnsfer/lIssignment of the 'rll'Cei~8b l es' as per CX-

66/C)( - S9 to Mr sax personll lly, t he pre-de~elopment oxpendltures 

were never c l ~lmed any time pr ior to l"nuary :WOJj. 

677 The above p~rllgrll ph tri es te provide some understanding of bUSiness rea

sons which might hav~ been In p l ~ce lind which resulted In the Indeed SU f

prisin\! situation tn llt very slgnlAcant e~pend i turos (whatever their amount 

14. It was not cJ"rffied, In these proceedings, whether such an Intent ion of tile Fore,gn Part l"" 

(I.e. to c.Ml'ge their pre-development expe ...... s via the E6RD loan) haa been the Intent ion 

from th~ very beginning, or wn.etller such Intent ion only ao rne up e.\! . In 1996/ 1997. like

wise, it was not clarified whet her a nd how EBRD WIlS instructed In r~~lI rd of the pre

deve l opm~nt axpcooitures; yet , It wou ld SCam fll ther I'nlikely th ll t EBRD wou ld ~t the 

fOr~ i 9n r. rtiGS c xp.enses into Its proposed 10M pac~ag e <,,, its tllIJtJon, or witl\(lut the For

ei9n Parti ... ~p prov~1. 
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might be) were not invoiced to either IAT Pulkovo and/or the R""pond~nts 

ror t o or eve ... more yelln;. 

678 Now turning to th£> issue 0 ' the statute (If lim ibltions: Art icle 200 of t he RuS

sian CC - In rather b~d EngliSh t ranslali(ln - re<lds liS follOWS: 

"Art icle ,po - Ttl.» SWt pC the proceedilJg of thcTerrfl .Qf.!he ! imi tat iOIl of Ac

lions 

I . The proceedi"\! of tile lenn of the hmitlldon of actions sha ll start from 

the day, when the PCr50Il IwIs learned, or should hi"" I"/I. ned, about 

the violi>l ioll 01 this rlghl. E>cceplions to this rule shall be ~blishl!d 

by thc prese ,>\ Cooe IIr,,:I Ely It.. other I~w~ . 

2 . Dy th e oblig.tiorl$ with B nxe<:l t~rm 01 c~~cUl l orl, t~e proceed ing ofthc 

term of the lim itation or ac:t:k>ns shall 5t.rt ~fter lne expiry of the t~rm 

oC" e x"rution. 6y the obll\l<1tiOflS .. ittlQtJl " Ibed term of exeootion, or 

by those, whos<: term of e..ecution hns been dcftncd lOS that on de

mand, the procc:e(ling of the term of tl>e hmllMlon of actIons sh,,11 SI"rl 

from the mom"'''', w~en the cred~or's ri9ht to I>~'" the claim for 

the exe<;LJlion or th e ob lig ~tion ~ ri "'5, and II the debtor h'" b""ln 

~ ra nted a pri~i k!goo term fo r the execut ion 01 SUCh a d~im, the term 01 

the lim itation of ~ctlo<,s 51, a ll be counted aftor the e ~p i r1 of the sa id 

term. 

3_ 6y Ihe rCl;II"CSS obligations, the proceed,ng of t hoe term 01 the I,mll.n:ion 

of /lcl io,," shall start lrom the moment of <eJ(e\.VtIon of the basic obli9"
,~ . 

579 It is very clear for th is Tribuna l t h ~t the re levant provision in the present 

context Is Article 200.2 Russian CC, second ~ntence, and - CQntr<l'Y to th e 

oplnte," of Professor OXlln~ Oleynlk referred to " bove - not Article 200.1 

Russ,,," ce. In fact, it remained unde..r on what kind of Instruction Professor 

Oleynlk rendered her opinion, since her Instruct ion letter hOld not been d iS

closed by Claimlln t. 
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580 In other words, If the Tribunal had ilffirmed a monet~ry cI ~ i m, and if CI ~ I 

mane's illiegations as to the reimbursabi lity of expenses werfl correct (since 

«it could not be i!f g,lr), II is the Tribunal 's view that 

• the stJtute of li mitation, wou ld nat st<lrt to run from the dl!lY of a v iol ,, 

l ion by R,,~pondents, 

• but would !>ta rt to run as from the dilY when a claim for reimbursement 

of expenses arose, wh ich basica lly wou ld coincide with the day on 

which the Ft'lreign Parti"s h"d to effectu ~te ~ p ~ yment to iI prov ider of 

services, a consultant etc. 

• Ellenruaiiter, If the unde rst~"'d l l'\g had been tM"t pre-development ex

pend itu res woulcl on ly flow b"ck "Iter commencing" commerc i,,1 op

el"ll tlon of the P<lssenger Termln<ll, the dies 8 quo W<lu ld have to be de

termined lit the t ime when the Proj ect became still-bor,." I.e. end 01 

1995/beginnl"'g of 1999. 

However, the premise (underl ying the above), I.e . the "xistence of an 

agr"emenl between the Russian P"r tll's and the Fo.-eign Parties th,,1 pre

developme,.,t expenses are "s such charye<lble t o either the Russian F'<I rtil'$ 

or to lAT P\J lkovo as the project-compa ny (and should not simply be earned 

had< throullh ttl" dividends expected to now during the tens of years of the 

opel"lltion of Ihe Term inal which the P" rtles had In mind). has nowhere been 

estab lished in these proceedings. 

58 1 The most st raightforward answer, th emrore, is 10 conclude that the dies a 

quo, In l he! Tribunal '$ v iew, would have 10 be located in early 1999, I.e. at I!I 

moment In l ime the Forel9n Parties must have realized thai , rell llsllcally, the 

EBRP proposal w~s "'0 longer on the table , It 15 f rom that latter moment t ha t 

a di li gent creditor wou ld have been requ ired to either cons ider pursui,.,g a 

dalm or, "lternatively to drop it. 

6B2 Arod, conversely, It Is as from that moment i,., t ime Ih"t the J year period 

start s durln9 whim l AT Pu lkovo li llO/or Respondents had to be ~w~ r" of the 

risk to be confronted with a d alm for the pre-development expenditures In-
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curred by th~ foreign Parties and/or Mr Sal( . And after such lapse of time, 

IAT Pulkovo and the Respondents had to be protected In their ~Iiance that -

due to the non-filing 01 ~Imbursement claims - they Will not any further be 

concerned with ;~my such d alms. 

683 The above approach, as e ~p l airled by t he Tribunal, shows t h~t t he statute of 

lim itet lon In f~ct i ~ a concretlutl on of t he bOil" fides principle, i, e. thll re

qulroment of the Parties to Bet In good fa ith. The I)rlnclple h ~d two side5 of 

the coin: 

• II does require from iI creditor II certain minimum standard of diligen.te 

(he must properly ra ise a cl .. lm wit hin 11 certain period, I.c. 3 years un

dor RU SSian Law ~ n d numerous ot her n ~ tion a l laws, Including us laws) , 

a " d 

• on the oltJer hand, after a certain l apse of tome (J years or wh atever 

the statute is) grants II protection to the other p&rtyldebtor who de

serves leg~ 1 protect ion In hiS/its expectation that helot wi ll no longer 

have to be con.;emad with any claims orig inal lnll from iI remoter past . 

684 The Tr ibunal hilS ~ I >-o noted t hat Respondents ' alternatively pleaded to take 

the dllta of CX-66/CX- Sg, I.e. 17 December 2002 as the dies a q uo . I n this 

respect, the Tribunal would say tMt - if one were 10 lIpply the most gener

ous viewpoint ror sel ting the dies a quo - this apPfQo!lch would also be possi

ble, yet wllh a significant st retch of leniency_ Such len iency would be j ustified 

if fo r InSlanCe, through ({Irta ln statements or behavior. the Ru,;sian Pil rt les 

had repelltedly sig n all ~ed that t hey are not co ly awa re of t he pre

develcpment expenses, but had 11150 sl Q n ali ~ed to be favo rably prepared to 

ccme up with iI reimbursement. However , the present fil e is extremely slim 

in this regard and, in p<lrtil";ular, there Is not one single dOC\lment which could 

reasonably have inspired the Fcrelgn Part ies' or Mr 5.'l ~ 'S confidence th"t the 

Russian Parties lind/or IAT Pulkovo in fact: considered 10 reimburse approx

imllte ly US$ 20 mill ion pra-development expenditures Incurred . 
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685 Nevertheless, even under t~e latter a ppro~ch with a dies" quo starting some 

t ime in 2002, it would be very clear that the monetary claims, 5ubm itted as 

late ~ s in January 2008 - wero ent irely t ime-b'lrred. 

686 Finally, the Tribunal must cleany d is.;<l rd Claim~nt' s pleadings regarcling tl1e 

statute o( limitlltioo$ a~ulng that the dies a quo was only triggered In 0.::00-

ber 2007. There can be no merits to such position . 

687 III...£I1TU lll : 

688 The Tri bunal had to find that Cltl lma nt's rTKlnetil ry daiM5 lack any contrac 

tual/legal M sis and had to be rejected in the ir ent iret y. 

689 However, Elven ir the Trlbunal had come to a different conduslon and had 

found l:t1at iI c ... rttlln amount was due to Mr SaK as reimbursement fur pre

d ... velopment eKpendltures, or as damages, the Tribunal w<luld have hlId La 

enti...,ly ""Ject any such dllims liS time-barred. 

690 The Tribunal's Summa rlzecl Short AnSWE rs to the Quest ions 34 to 40 : 

691 Q 34: Cltl imant as witness gave to understand th ~t ~ el e~r demand in the 

years 1999 ~nd fo llowln9 ilddres,;.ed t o the Russian Parties th.!lt they shou ld 

effectuate the reimbursement of the pre-development eKpenses would have 

been counter-productive. - However, it is obviouS that wch ,1(1 il~ument 

does not improve Clalmilnt·s situat ion. 

692 Q 35 : The question "'liS not asked at the Hell r in9, but a 3 year statute of 

limitm:ion basica lly must hllve been fam iliar to CllI i m~nt .!IS a lawyer; apart 

from th ~t, t he dear legal provisions of the Russian CC must be t aken ilS 

known by any investor or contract-party, let ~Io ne by a 'sophisCi~ated inl'es-
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tar""; and ClaImant himself des.crlbecJ himself as an ~~pe rl(l nced and soph i ~t i

cated investor and lawyer,' " 

693 Q ]6: It is the Tribunal's view thHt the Russian Parties did not vio late any 

contr~ctu ~ 1 righ ts of the Foreign ~~ rties; in ~ny event, w c:h a vlo l ~ t!on has 

not been evidenced . Absent proper performance by tfle Foreign Parties, l he 

Russian Parties were enti tled 1'0 withhold tfleir own further perrormance un

der the exaption rule dlSClJssed IIbove. 

694 Q 37: Claimanl respect ively the f oreign Part ies should h,lVe raised the 

problem of the expenditures up/ront during 1995 ""d 1997 and should have 

sought ~greement on relmt)ur5.!lb llity in case the project would not proceed; 

however, no such agreement was ever discussed, let alone agreed. I n any 

(lvent, the Foreign P" rl las should have presented their accounting prompt ly 

upon incurrin\l the costs and expenditures, at least in 1997. 

695 [n any event, the submission to IAT Pulkovo and/or Respondents of the pre

deyelopment expenses should hayCl taken place latest in 1999 SO as to comp

ly with an appropnate standard of diligencCl. The deferring 01 such submis

sion of the accounting .)1\<1 claiming of an allegedly due reimbursement for 

opportunity reasons (lr business reasons - as they were explailled by Mr S,u 

- does not wash away t he standllrd (If diligence which must be applied to 

any diligent creditor. 

596 Claimant's at\jument that he only wllS prompted to claim such re imburse

ment "fte~ October 20 (1 7 Is entirely unconvindng , and Indeed mentl es,> under 

Russian law ,md st.1Jndards of due diligence. 

697 Q 38 : Yes, all of the pre-development expenses are time-barred under Ar· 

tid e 200.2 second sentence or the Russian CC; the 'atest corw::elYable dIes a 

quo for detennining the 3-year period was the 17'" December 2002 when the 

t ransfer Agreement CX-66/ CX·59 wllS signed. 

1< , Transcript of 1800111, at page 61: "Me s,x : Look, , CQIlsidel" myself /I sophisbcated 

investor i'Jrld i'! 5Ophistk.ated lawyer • . ' F "rth ~ r, ~t page llS: .~; ".,,/ consil1er myself 

an eltpeneoc;ed ik~lopel" .... • 



r 
UNC[fRALArtJilntlOO'l ;'Inill Arbitral AWiJrd of-30 March 2012 204 1 

... '"" As.. ..... I" _my .. "'- ........ ,. W ft< CWlo _ ,,_ <::<r.n«=, ;'; .,...-. (4: ",.r '......,. ' (.j ..... "-' ...... , 

695 Q 39: The Tribunal found I1 Cl sing le lega l basis for any of Clalmo!ll"ll'S claims. 

699 Q 40: The question of In tereSlls moot. 

[Rest of the page Intentlonijlly I ~ft blallk] 



R I s sue 1: 

Claima nt's Investor Claim 

Does Cla im ant Have a Valid Claim for His Re-In.tltement as a 29.7% 

Investor for t he Alte rnative Airport Te rminal? 

Or, ArternUlvely, Otwt. Clilimant Hlive 11 Val id Damage Cla im, fo r the 

Claimed Amo unt of US $ 29 4'500'000.--. or for anv Other Amount? 

The Tr1bunl", Second Look at The lssue Com::e rn lng Clalm.n t'~ locus 

s tandi fo r Being Reinsta ted . 5 the Inveiitor for the ... Ite rnat .... . Inte rna

tional Pauenge r Terminal at Pulkovo "'Irport 

The OlQrc IJr",dse q"e$lJo!!S for Ihl$ 'haPler r ,ad !:he (oIIQwIOQ Os wcre as f'll.: 
,~ 

41 Does a~lmMI I,a ve st~ nd l ng on t he Msis of C)O;-66, for clalml" g that he 

should MY<:! t)e:en <!ele cted as 1M dev..loPfl' for ttle AT in 200n 

'1 2 Wha t w~s trall5l'er~l'S$i9ned to Claim""t Under 0(-66. hII"lng rega rd to 

the (rrot>;)bly universa l, hut 2'000 ye~r <>Id Roman n<>t im' of) onemo plus 

} "';5 transferfl' pOlest q'ldlll ipse halJe!--' 

43 The issue might not re" llv be answerC<i bv English law ('lov<:ml"9 C)O;-66), 

but by RuS5'aO law, s"v:e the transfi:r/asslgllmenl would h_ to deploy 

cert~ io effects for JAT Pulkovo. ViewS/comments? 

44 On t hc snme is-'! ue : wh at COU lll ~ transl-erred as " s!_orJ<-lnte rest, h. vi n9 

reg a rd tn!tle Sinet Trn~~" rp.strlctions as per tr.e O1arter ~ nd tI'1e FA? 

45 Re-lhint ,ng me! Tribunal's ear1ler prel iminary GflCision .... Pel' I~e 24" 0 ,

der: can Mr Su Slend ·,nto the shoo:s" 01 the loltJall'1lrty? 

Or was t hc Tri bIJna l's intuitu p..-son;le renectlOfl w rr<'.'ct, In 100 sen,;,: 

that t ile pertl~ i p&t i o n in thc projed: 85 an invastor ~ n d deve loper Is not "in · 

te.--dtanljea ble" or transfCl"~ble ft-om SPH/psP to M ;ooMd ual (Mr Sa~), 
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evt1n though at the lin>\: Mld-1990s Mr Sax might have been t he driving 

force beh'M Sf'H/ f'SP? 

46 R~gHrd l ng Mr Sa x' d~ i r" 1;11111, In 2007, he s.h eulO nave b~~ n elected ~ s the 

developerllnv<: stor for th e " ltemMive T ermi na l ; 

• Is It of signi!k:ano: thIIt - during the 19901, S f'H ,,,,d Mr Sa x were 

jlpP/lrenl1y "';\lnHic:ondV engaged in numeroLK lIirport deveklJlmenlS, 

.. "'" we", i>div~ around lhoe \l1<>be (ii' can be seen from Mr SiI~ flr.t 

"Il lness stalement , CWS-l , idenllt'yl "ll numerous airport develop 

ment proj&1s in whk h Strategic P"rtne r~ were involved, SUC h as in 

Mosco w/ Sercmetjelffl, Vietnam, Gibr8l i;l1 r, 5en .... ~I , the ~lllpplncs, 

GU"lem~I"" Congo, Ecuador, [ndorlesl •• 11ondur..,;, Paki~n, Arm .. -

nlll, Jamaica and Urugu<lY - none of whiCh howevt1r mate'rialized, 

l.ee Tr!n9Cript of 16 December 2011, p . 93), 

• wMerea ~ there .... ems Ie !)e r<> lurttler reco rd 01 Mr Sa~ invo lvement 

since 1995 to date (but for Mr Sa~ tOl correct !ftll is is wrong). 

47 Why did Mr Sax not pilrti~ilte in tile teoder proCf!SS (Olr the Altern .. Uve 

Tennlnill? 

48 How (:O",ld Mr sax he hilvo: fl. lfille<l the (very heavy) pre-qullimcation erile· 

ri~1 

49 Was Mr Sa ~ ft ware th~t procurement laws in Russ lft charoged> 

Was he entitle<! 10 expect tlla t liI~ in Ru .sla wo~l a not be ch~nge<l , a n~ 

WOt.Jld ~(1la'" stabil ized on U>e b./Isis as th"", _re In t 995' 

And ......... Id a claim for exdusM ly, iI!> rcqueste<l Dy aalm~nt, be contrary IOl 

Rus91an ilntltrust 1_ 1 

I Claimant's Po$ltlvn 

700 Cla imant's investo r daim. t hroughout t hese proceedings, stood out ilS a ma

jOlr pillar of his caSE! . II is, very b~5Icil lly, his d alm t hM - when the project 

to c.unstruct an Interrlational passenger term ina l Dt ~u lkoVOl Airport W~5 

re-Iaul\dled In 2007, the RUSSian Parties should haVE! contracted with him 

(and/Olr his partners) and in filct were contractually and legally bound to do 

". 



701 Under Russian I ~w, Claimant il5serts, he is entitled to ~pec i fl c perfo rmance, 

and tho employment of Northern Capital Gateway to bemme the developer 

of d new International passenger terminal triggered his investor clllim. 

702 Purlng the present proce<:dings, CI ~ lmant has sever,,1 tim~s rephrased his 

request for specifi c performance ane! - ~fter the Ttlbun~I's ruling on his re 

quest for Interim relief dnd reinst!ll"ement as an In~tor - he amended his 

claim to II claim fo r monetary reller lind/or damages. Claimant and Clal

m~ nt" s counsel submitted very extensive pleadings on the issue, supported 

by references to Articles 7 ~ml 10 of the Russian Foreign Investment Protec

t ion Law, and by references to numerous decisions and artJitr"l awllrds. 

703 In APP-CM-S4, Claimant again stressed his experience, ilb ility lind qUill i!iea 

tions for Im plement ing the project respectivel y the AI PT, coup led with the 

d aim to be afforded II -full wmpenutJon commensurilte to his restoriltion as 

the investor, of an aWilrd of significant moml damages whIch satisfies the re

quirement frJr flJlI compenS<ltion under RU5siim law. · 

704 In respect ot the Question why he did not, in 2007, participale In tile tender 

tor t he AlPT, Mr Sax stated that he WOUld h<lV<:' wllived hiS rights for damages 

and speclftc perform"l"Ice result ing from I he breilch of the Investment Con

tril et by acquiescing to R~spondents' claim that his ri ghts had been ext in

gUished, which is not the case. 

70S In respect or ch<lIlged procurement laws in Russia, O (limllnt argued t hai pro

curement laws are not retroactive and that the Inve5tment protection I~ws 

include a gr1lndfatherll19 provis ion. 

11 Respondents' Position 

706 Respondents' posit ion was argued very extensively In these proceedings, 

initially with a mllln fecus on the " I!egal ion that tne 2007 AIPT-ProJect is a 

different project - ijn <lliud, tor using the Remall - I ~w term - with IlttJe com-
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mOM llty to t he NIPT-ProJect conceived in the middle 19905, and testimonies 

on thi s subject were heard In the ZOrich Hearings In Oeoomber Z0 10. 

707 In addition, Respondents developed their investment-law defense In exten

sive pl e~dlngs, in essence disputing Claimant's Investor claim (whether as a 

d alm for speci fic perlOrm<lnC2, or for a pure ly monetary claim for damages). 

Inrer al,8, Respondents argued that 

• RU SS ian law prevails over customa ry in ternational I"",; 

• t here is no breach of i nt ernational law ent lUlng the Claimant to his 

claims; 

• tho Founders' Agreement whiCh was the agrl'!ement that b~slca lly de

scribed the IntenU()ns of the Parties does not have a chOice of law 

clause sim ilar to the onc reflected in the Charter with its refe..,nce to 

RUSSian 1<1"', treaties and princ iples of intl!rnallonal law; 

• neither did the ProtOCol of Agreement contain Bny reference 10 intema

Uonallaw; 

• gel1era l princip les and norms of internationa l law invoked by Claimant 

do not prevail over dome5tic statutes in ces.e of conflid and can only 

apply on a subsidiary b<lsis; 

• ~part from the ~bove, t h e r~ w~s no breil<:h of Intem<ltioMllaw by Res 

pondents ; they ~cted in good faith in the nogo tiation5 ~ nd the perfor

mance of the contracts, did not abuse any of Claimdnt's rights and 

howe nowhere breiil<:hed I he S1and/lrd of fair and equitable treOllment in 

re lations with the Claimant; 

• nothin" can be seen /IS ronstltlltlng an ~ of expropria tion, nei ther un

der Interndtional law nor under Russian law; 

• this Is not the case where ~ foreig n inves1or's property h~d been seized 

or e.,propria ted by the host govern ment; 
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• t he termination of JAT PulkOVQ was made in compliance with tho Rus

sia" leg islation and w~s with in the regu l~to ry powers of the st~ te , lind 

since 

• nCl direct o r Indi rect expropri ation has wken pl ~ (e .I'2 

70s finally, Respondents IIrgue that Clilimant would have had the possIbility to 

m itigate his losse'S by r" lslng hiS d aims much earlier, or by requiring from 

the Respondents' spedflc; performance of their " Ueged obligations In 1999, or 

by attempt ing to sett le the dispute w ith the Respondentl<, or by partiCipat ing 

in Ihe tende ring process for the AIPT Project. 

III The Tribunal's Assen me nt and DI!c1slon 

709 The Tribunal was caused to reflect on the issues regard l"';! t he requested 

reinstatement of Claimant as an Investor II first t ime in the framework of the 

ded sion to be made on Claimant's request for interim ~ller, 

71 0 I n its determ inat ion of the Issue, communicated by the Tribunal'S 2<\" Order 

of 8 Febru" ry 2011, the Tribunal ess~nl ia lly reaS<lned tha t the position as 

such of a JOinH".mture IUIrtner (or partner t o ~ n investmen t project) IS an ad 

per.,onam posit ion, aCQ ui red in(w'tu ~rsonae, earned txlcause of the ind iv id

ual attributes, calUlbllltles et c; . of " nch one of the P<lrtn(! rs - and, conse

querlt ly, it canno t be tril rlsferred to somtlOne e lse wi thout the consent of all 

other partners. 

711 This - Indeed most basic legal principiI! - is probably recognized In all leg,,1 

systems, since the Roman times, rnar .. as a matter of pure and b.!Isic com

mon sense t han as iI milltllr ot sophisticated leg islation. The Tr lbun.aL's reHec

l ions, CQmm unl( lI ted With t he 24" Order, are - in essence - li re reproduced 

in Chapter F above. 

,., R~Jo imler p ar~s. 43~-" 79 ; R-PH-Bner pun. 332-341. 
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712 For the purpose of the present Award, m> second thoughts M d t o be given to 

the Tribuni!ll's sI:lItem ents as per tM 24 '" Oroer; I t Is thQrefore d e,,' t hat the 

08lmant's locus stdndl in respect of any d alm seeking his reinstatement as 

.m Investor - to the extent It was mamta ined by ( Ia lmam - must be denied. 

This also mellns that Claimant's requests ilre reduced 10 purely moneta ry 

claims, 

713 The basis for such monel .. ry d81m Is the s.ame dS thc one applicable to the 

4.5% developer daim, in the sense of an indirect damage Claim. The legal 

construction could be I he following: 

(I) Secause I he shareholder-position of the initia l FOreign Parties as suCh 

cOuld not be transferred to Cillimant - as repeatedly discussed herein 

- the Fo reign PMtics, remained J~ shareholders of JAT Pull<.ovo; 

(Ii) according to CI.-.lmant's <:ase, they ~re e" propr1ated in October 

2007. and JAT Pulkovo seized to e"ist; 

(III) for such e~prop riallo n . t he Foreign Pa tties COuld clelm reiru;tatement 

end/Dr damage5 in the sense of 1055 of future profl ts which could be 

derived from the commerc llI l explOitation of l hi:! AITP during an Inde

fl nl te period of t ime 

(Iv) such reinstatement d alm (or, alterna tively. damage claim) would be 

commensurnle to the 29.7% shareholding; 

(v) ~nd due to the t ransfer and aSSignment liS per CX-67 /CX-59, arg ua

bly, the Foreign Parties "'o" ld have to surrender lind disgorge all such 

benefits'<J - which would h~ve flowed to the F'o r l! lgn Parties !;l\~.t..1lIL 

t heir expropriation by the RUSSian Government· to Claimant; 

... The construction would signify that the Foreign Parties - under tile Olarter ilnd under 

Russliln law - .... ould hllVe been allowed \0' In adVilnce - Mslgn any ana all broo:fits. f rom 

~ future Investment, unlimited in time. 10 en "';5igncc such as 101, Sax, This, obviousty, is 

somcthing ent irely different from, fo ' example , t~c ~ss i gnmenl 01 an ~ Irclld y o~ c l ared 

dividcM etc. Wnether sU(~ ~ ~enera l tran sler/a5S i ~nment or all economic interests by a 

sIMrdlolder 01 a Ru.Si .. " wmpanv to a third party li ke Mr Sax would at all be permissible 



and In that Olen51', Claimant cou lcl be seen ... 5 Indirectly dama9ed par-

71"1 O "im lln\ has net argued his case alol19 t he "bov~ lines, but lor the Tribunal 

t his would be t he most 10gic .. 1 end simple way to understand aaim~nt's mo

netized investor cleim. 

715 The question which the refo~ is left on the tab le is, whether or not such a 

monetized Investor daim, In the sense as abolle deso:.nbed, or indeed ... ny 

monetary claim .. dvanced by the Claimant and not so far add ressed in t hiS 

Award, could have m erit. 

716 For such "monetized inllestor cl .. lm" t he Tr ibunal hilS to .. pp ly its analys is -

already extensive ly discussed In this AWil rd - as to t he Fore ign Parties per

fOrmllllCO (respectillely unsuccessful perform..ncc) under the Investment 

Contract. 

717 This clearly means t hat 

• due to t he fa ilure of the Fcre l9n Part ies to come up with an acceptable 

fln llnclng commi tment , lhc pri mary obligation Incumbent on t he For 

eign Parties - and coneirlo sine qua non for the Foreig n Part ies pilrt ic

Ipation In the exploitation of Ihe Project - was nol met; 

• and due to this, the Project became st ili borne lowards the end Of 

1998/beginning of 1999, Clnd never became revltali2ed t hereafter on 

the basis of <l renewed agreement, or t hrough continued ~ct ivc coaper

at lon onhe Russian P ~rt l es; 

ullder Russl~n I~"', may _m dQUbtful , ~nd may remaln.1s .. n Intere$tlng question. Intui

tively, one would expect that,;uch.n ,'I$$lgnment 15 potentlaUv ;,lI/alle!, because in fact and 

re~ litv such a tar-reaching Ds!.ignment by ,'I shareholder to a creditor may totally remove 

the s,",reholders' Interest to the Company, !IOd might be se-en as a dl"OJrnvention of the 

transfer restriction ~s ~r the Charter ~nd the fOlmde,...' Agreement. - For the purpo.,;; of 

th is Award, this 1 ~6 1 asp-ect does not ,~ea tQ be e~p lor~d ~ ny furtllEr, and t he Tribunal 

simply discusses th iS Chapter of the Awerd o~ the hypothesi s tt1~t In~ed ouch ~5S i gnment 

was somellow aoo ttl some el<te"t posslbl~. 
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• w ith the ( onscquence thil l , alter 1999, the Foreign Parties - hllving 

failed in their promised performance - cQUld no longer oxpect or CIJ im 

to become the developllIr and/or investor in a subsequent project, or 

even in 1I rl;) -Iaunch of the initj,,1 project. 

7 18 The Tribunal's Summ"ore<! ShQrtAnswers to the Questions 4 1 tQ 49: 

719 Q 41 : The lInswer IS NO, 

720 Q 42: The nemQ plus juris Iransferre P<'test - rule applies"· : In December 

2002, the Foreign Part ies hIId al ready ~t le<lst 3 years e<l rlle r lost ~ny cOn

tractua l e~pedll tion or cl ~ lm t o be conSidered <IS the fu lure developer lI nd/or 

29.7% investor in " su bsequent project for an Inte rnatl on ~ 1 Passenger Ter

minal. 

721 Q 43: Certainly, the ult imate and most important lest Is under RUSSian lilw, 

not under English law. 

722 Q 44 : Only ilsslgnable mQnetary Inlerests, but not the standing as <I share

holder of IAT Pulkovo (the 11Itter conSisting of mulUloid corporOlte lind con

t ractual rights associated to the posit ion ilS a shareholder). 

723 Q 45: The intuitu f)ersonae principle is a universal most bOl slc il nd indeed 

axiomilt ic not ion i/nd applies wh~revcr II re lationship Is based on pa rticular 

persona l QUilllf]<;atlons which OIre not cxchan'leable or Inte rdlang~able (C l(

<;~pt with the consent of the other p.1ctles). 

724 Q 46: No answer needs to be given ; but it might well be that Mr Sax hOld 

b~en one of the foremost developer5 for lIi rport projects In the m ld-1990s, 

with numerous connections enabl1n\il him to put 3 powerfu l consortIum to

gether ; the question remillns whether he was in the same position in 2007 

(no representations were made by Mr Sax referr ing to recent projects in 

wh ich he had been Involved, but he affirmed that he would have been in the 

". TIm rule means that no·one ctI " transfer rTl<:""I! ri~hts than he "Imoe lf hn, 
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position to put a strong con~ortium together ror developing and con,trcting 

the AIPT). 

72S Q 47 : He explained that this would have undermined his clIse claiming that 

he had never lost the ent itlement unde r the Investment Contr~ct (an argu

ment whiCh the Tribunal understilnds j . 

726 Q 48 : Probably a consortium assembled by him tould h,we mel l ite re

quirements, 

727 Q 49 : Acwrding 10 Claimant, Lh e new Ru ssl.!!n ie9lsla tion on procurement 

<lnd competition has no ret ro-il( t lve ettect; however, the issue remains i rre

levant, due to lhe TrlbU llll l's conclus ions . 

[Rest of the p~ge intentlollal'y left blank] 
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S Overall Summary af the Tribunal's Assessments and Conclu

sions Regarding liability 

I Regarding the Pre-Development Advance CI"lm in the amaunt 

of US$ 146'400'000.-- : 

728 Clil lm~n t hils sta nding (locus stand,) to bring sud1 cl llim on the basis of the 

Purchase Agreement/BIll of Sale dateo 17 December 2002 (CX-66 and CX-

59), lind the Tribunal has juri sdiction to Oe<:ide the claim. 

729 However, on the. merits, the Tribunal found thilt I here mdsts/e~lsled no 

ag~~ mc nt, neither written, or~ 1 or by way of impl ication , b elw~en Claim~nt 

c>r hi s predecessors SPS/SP (respective ly the Fore ign Parties) and IAT Pulko

vo or Its other stock-hOlders (respectively Respondents 1-5) ror re<.:overlng 

<tny 01 the alleged IIr1d claImed pre-development expenses. 

730 Claimant'S repe~ted oral "ffirmaUons at the Stockholm Hearings In the sense 

• ___ it could not ba 8 glftt" do"", not l ranslate into II contractual obligatton. 

n l Arty liabilit y of R"",pondents, therefore, h~s to be dertled in it s entirety. 

732 M(>reover , even if thl! relmbursability In prindple would have had to be ans

wered otherwise, i.e. positively, any lind all d aims would have had to be de

clared time-barred In ac:cordance with Art ide 2(10.2 second sente!l(e of the 

Russian CC, and consequently any such claims would h~ve hlld to be rejected 

also undEM" t his defense. 

733 The ent ire pre-development expense claim, therefore, has to be denied. 



II Regarding the 4.5% Deve lop(!, Fee, Cla ime d In the Amount of 

US$ 16'800'000.-- : 

734 Claimant h"5 ~tand l n<;l (locus stam:fl) to IJri ll<J such delm <)n the basis of the 

Purchase Agreement/Bill of Sale dated 17 De<:ember 2002 (CX-66 tlad CX-

59), tiS far as this claim cou ld be understood In the sense thai I he init ial For

elgrl Parties - If al1d when retained as developers for the NIPT - would have 

been requi red, pursuant to CX -66jCX-59 , to ass ign such developer fee to 

Cltl imant ~\r Sax. 

735 However, during I he present proceedlllgs it has been shown that there exiSts 

no acknowledgment (let "lone any kind of a valld agreement , be it in writing, 

ora l or otherwise such as by implication or conclusive conduct) that SUCh a 

developer fee wou ld Indeed be owed, or would be due to be paid. lJy rAT Pul

kovo or it.; other sioct-hoider; (respectively Respondents 1-5) to SPS/SP re

spectively the ForeIgn Pa rties, or Clalmanl personally; /I sufficent contractual 

and/or legal foul1dation for such dil lm hlIs not lJeen demonstrated, whether 

as t o the principle of such ;a claim, or its qUiln t iflcetlon ( i.e. the cla imed 4.5 

percentage). 

736 Even If su<:h tI developer fee had somehow been on the discussiDn table (of 

which the Tribunal, however, has seen no evidence), the Tribunal finds I hat 

SPS/SP (or alleged ly Claimant Mr S~ l< personally) did not "earn the tlr.kct~ 10 

be aa:epted/chosen ~s the developer for the project, IJe it in 1996 or any 

time thereafter, or In 2007 Md beyond. 

737 This IlIIter conclusion has 10 do with the non-conformity 01 the EBRD flnanc

Ing offer with the parameters of I ~e lnv.,,;tment COlltrilct . Such conformity 

has to be qu~ ll l1~ d as B rondit io sine qua non ( /I cond it ion precedent ) fo r the 

fu rther implementation of the Project Bnd. in any ev~nt. for the f oreign Par

tles'/Cla lmant 's further eligLblilly to participate In the development of the 

Proj ect and, ult imately, for partldpating in the expected benefits of the 

Project which, accord ing to Mr Sa~'s (possi l>ly overly enthusiastic) sta te

ments at the Stockholm HeM ings. would have shown huge profit s. 

738 III other wordS a" d In the l<ltter respect: 
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• Could Mr Sa)( claim to be entitled to derive such profits, even If - tor 

illstance - the Russian Parties, "bsent an acceptable EElRD fimlrlcing 

offer - h~d decided to put up the fin~ncin g themselves, i. ~ . by using 

tn .. Russliln Ulxpayers' money? 

• I n the Tribunal's view, the answer is "no" and the excepflo non adim

pl€ti C()Iltr.lcrus - defense appears to be available 10 Respondents, liS 

per Arti cle 328 of the Russian CC. 

• However, It Is not fleU'~ary for this Tribunal to make II fi nlll statement 

In this regard, since the c1l1 lm in lIny event hilS to be denied on other 

grounds. 

739 The 4.5% developer fee claim, therafore, has to be denl"d. 

III The Investor Claim, Claimed in the Amount ot US$ 

294'500'000.--: 

7<1 0 The Tribunal had opined in its Decision on Interim relief ttlat Claimant has no 

standing (locus standi) to bring IIny kind of lin investor claim on the basis of 

the Purchase Agreement/Bill of S~lc (eX-55 and CX- 59), abseil! the exis

tence of a consent of rAT Pulkovo and lor all of the Respondents to C'~ lm a nt 

IIssumin9 the function ~s investor In lieu of the initial p~rties to the Founders' 

AQreement and the Ch<lrteL 

741 However, thereener, Claimant hilS converted his claim lnlo a monetllry dilim 

slmil"r to the conversion of the developer-fee claim, lind fo r such a cl(llm the 

Tribunal affi rms its Jurisdiction. 

742 The failure to sat isfy the conditIo Sine qw non of coming up with an acreptzl

ble lirnmdng proposal and fi~ncing commitment, however, miHle the Project 

sti ll -borne as ea rly ~s in late 1998/~ i n n inQ of 1999. 

2111 I 



743 After 1999, CI ~iman t could nQt eKp~t to be ret.1lined ~s ~ investor ~flcr 

h~vln9 fa iled to ~~tis(y the primary obligation, and could nol (lxpect to be en

t itled to part iCipate in the expected profits onCf' the Project Is completed (of 

wh ich Clalm~nt spoke at the Stockholm Hearing), Md hence a aim .. " t could 

not corIYlnce the Tribunal of any good reason wl'ly Ilevertheless he should 

h ~vl3 been eligible and reta ined, in 2007, as the developer ~ nd investor of 

the AITP. 

744 In the Tnbunal'~ view, the exceptio non adlmp/eti contr"ctus - derense is 

available to Respondents, as per Artl,le 328.2 of me Russian Cc. 

74~ Moreover, the present extensive proceedings h<lve 51'1o...n that no evidence 

wh~tsoever exists thaI there had been any objectionable .. cts of expropria

tion or unfair treatment - under the stilndMds of Russian i.OQ in temational 

law - by any of the Russian Parties, or the Russian Government. 

746 Claimant's arguments regarding the alleged improper liquidat ion of IAT Pul

kava In 2007, which in his submiSSion would give rise to a 'Ialm for damages 

under Intematlon .. ll~w. or his ilrguments that he had t he right to be Ililmed 

the devaloper ror Pulkovo's Altematlve Termi nill l without undergoing the ten 

dering process, Bre merit less. 

747 The InvestOr claim, therefore, has 10 be ~lJ.ied. 

748 Absent a finding of any liability of any of the Respondents, this Award will 

therefore fi nally concludll the present arbitr .. 1 proceedings, without any fur

ther Qu~ntum stage. 

749 Remains the decision on costs In tne next Part , and the Final Holding. 
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T Regarding Arbitration Costs: 

Issue 8 : 

Is secuon 20.10 of the Charter Applll'able'!' 

50 1$ Charter Sec\ion 20 10 applic;>ble, " 5 Claimant asserts, or jn~ pplior-"ble, 

as REspond~nts asse,t? 

51 Docs it d~rC>{jate t~ Tnt •• m~ I ' s ~IJthority ~nd I c~ c l of ~ ppredabon ur>d~r 

the UNClTRAL Rul es? 

52 If Se<,ti"" 20.10 ;$ ~ ppllcaDle: how to und"~t~nd oette< the provision on 

oosts In ClJ"rter SKtlon 20.10, referring to an a rbitration "in aOCOlddnr;e 

",;/h this CIJlIpter lSI'? 

S3 Wllat would be tho! yardstlck fur measuring bad faith Or 9' 0"'" negljQCnce or 

.. illf,,1 misrondoct, In CQf1 nealon with ~ d aim I", costs? 

I The Pn:w l" IQn on Co st. A .. Per Cha pt e r ZO.10 of t he Charter 

750 ChilPte f 20.10 of the Olarter prov ides lor the following : 

20.10 The Co mp:;my SM II bear a ll upensc of an arbltratkm broo~ht in acco r

dance with t his Ct1 apter 19, un less there shall t>e a daterm l n~ti 011 by t he pan

el t:t1at, In conn~on with t:t1e rnau...r t:t1.t 15 §ubJoct to art>it,abon, ~ P"rty 

hn acted in bdd faith or committed <;1m"" nogllgerioee Cif' will1\rl miscoflduct, 

The artlitr.lbon panel *,all mala! sum a determination upon the request of 

t~e Compilny or lillY party to tile arbitrJItion 

751 Chllp ter 19 provides for the follOWing; 

19. 1 TI' ~ Com pilnv sh ~1 1 inuemnil'y any D i r~ctor ano ol'l'ice , (including th e 

Ct1slrman, Vicc -<:h~irrn8n ana Co"l'resi~ts) ag~nst all s.uits, cI~ims and <>C-
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(Ions brought against r;uch StOC\(Mlder, D;",ctor or olTlcar, Ihllt ma y atise out 

of or in connection with the actMti.,,; of the ahove Company, except for kno

" ''''9ly committed violalloros of law by such Stockholder, Diretto. or officer. 

19.2 The State Entc,priloe $hlll1 lndemnffy thl! Company against any liability 

or oama<;lcs which may .. rlsc from e~rl"" env i ronm~rn~ 1 conditio",; . Tr.e 

Com~ny shall comp ly wit h publiShe,l , readily ...::ccss lble environment " ' regu

l ~tk>t1$ an ~ shall adopt operallng methods ,.hieh comply with e nv i ronm~ntil l 

and safety staoollrds 

II Clai mant's Posit ion 

752 Claim a nt , by refe rence to Ch~ptc r 20 .10 of the Cha rter. argues ~ II expenses 

of the legal proceedings should be allocated to Clilimant to the tune or 

~'3~ wilh the rem"ining ZQ.)'!!. to be "lIocated to the Respondents, I.e. 

aa:ord lng to the respective pe'(C'ltages of the P",t les Interest in tAT Pulko-

'Claimant ~ n d Re sl'Or>dents c><prusly ag re~ in t he CIiMter t hat fourldcd JAT 

Pu lkovo that the 'a,mp{lny Sha ll ~ea r all "xpe;l5e of III arbit,-,. tian brought ' 

pun;uant to U"" P~ rtie'$ cootractual a<.l,cements .(ref omitted). Ao;:ordin" ly, 

oalmant and Resoondents aro contrllctuatly obll"II[cd to p<"y 29.7% and 

70.3'1'0, respecti""ly, of the upen<es (including legal rees) of the Arbotral 

Proceeding' .'<' 

753 Clai mant em phasizes th~t t he refe rence to "a ll expellse of lin arbitrat ion" not 

only covers l he Tribunal costs ~nd d isbursements, but also t he pllrty costs, 

Indudlng th ... 1&;),,1 fees Incurred, wh ich prov ision should take precedence 

over Articles 38 and 40 ot the UNClTRAL Arbitrntlon Rules, which provide l or 

a dl$<:rellon 01 the arbit,,,1 trtbunal to require the unsucceSSful party to pay 

the adversaries' legal costs . 

.. , CM -2 (Statement of the D.spu te "nd the Claims, 0( 22 June 2009). P3ge 32/3). 
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754 More particularly, Claimant, in APP-CM-84 pages 26/27, argues that Section

20.10 should apply against Respondents who had acted in bad faith or com-

mitted gross negligence or willful misconduct, such that the Tribunal should

find that all arbitration costs are to be borne by Respondents. Claimant says

that

"the bad faith conduct of Respondents in this arbitral proceeding is well do-

cumented and has been a subject of various submissions by Claimant; Res-

pondents' bad faith conduct includes: (a) intentional breach of contract; (b)

appointment of clearly biased arbitrators; (c) misrepresentation of the Rus-

sian law to the Tribunal; (d) misrepresentation of facts to the Tribunal and

(e) corporate shell game related to attempt to shield Respondents 4 and 5

from execution of an arbitral award."

755 Furthermore, Claimant refers to Respondents' bad faith behavior by proceed-

ing to an illegal dissolution of IAT Pulkovo shortly after commencement of the

present Arbitration.

756 Section 20.10 of the Charter protects and shields Claimant from being pu-

Wished with high costs of arbitration. Section 20.10 of the Charter forms part

of the arbitration clause and, as such, derogates the Tribunal's authority un-

der Article 41 of the UNCITRAL Arbitration Rules.

757 In relation to Issue 52, Claimant mentions that in the English text the word

"stockholder" is omitted, whereas the Russian text contains a reference to

stockholders (shareholders), "making it abundant/y c/ear that these arbitra/

proceedings fa// under provisions of Chapter 19, 
"lab

758 In relation to Issue 53 regarding the yardsticks for measuring bad faith or

gross negligence, Claimant stated:

The yardstick is: (a) any conduct that aims exclusively to harm the other par-

ty in the litigation beyond the permissible conduct of a party to the litigation;

(b) any conduct not in accord with laws or applicable rules of international

law and (c) any conduct that aims to provide an unfair advantage to a party."

146 APP-CM-84 page 27.
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759 On these grounds, CI .. lmllnt seeks a cost award <lg ~ ln s t Respondents. In eM -

68, Claimant requested thZlt t he "xpenses Including legBI fues be 

'}wllrded/alloC<lted between CI" im"n[ and Re~pondents in t he ratio 29.7% 

and 70,3%. 

760 In Cl8lmant's Cost Submission, d~ted 20 Febru ~ ry 2012 (CM-S7 or 20 Febru 

ary 2012 8nd CX-265 and Exhibits 1-9), seeks recovery of US$ 2'829'688.98 

(see fu rther below). 

III Respondents' PoslUon 

751 Respondents comm ent ed on the cost-Issue ;n their S~eleton Brief of 13 Octo 

ber 2011 (l-RM-36}2-RM-42 pages 19/ 20), with fu rther re fenO! nces. 

762 EiI:lil. Respondents lire of the opinion I h"t Sect ion 20.10 of the Ch~ rte r Is 

in~ppI I CB bl e , since it states th~ t IAT Pulkovo (not lhe Part ies) shall carry the 

OJ5ts, whUe in the plllsent arbitral proceed ings [AT Pulk()vo had not been a 

party , For this reason, Section 20.1 0 altogether does not apply with the ef 

fect that the general prlnd ples m~t be applied : "The losing party pilYs tile 

costs", 

763 Second. even under the assumpt ion that Sect ion 20 .10 should be applied, 

Respondents " rQue that the reference to Chapter 19 is a misprint and t ha 

corn:!ct word ing shou ld read: "in ijc~ordance with tllis Chapter 20", 

76<1 IbilJI., Respondents reject Cla imant's assertion I h.)1 ReSpOndents !lefed in ""'d 

f " \th, 80d (in respect of l ssue 53), tum around and reproach that - not they 

- but Claimant must be blamed for having acted In t),)d faith by fillrlg th is ar

bltral lOll , 

765 f ourth, (lue t o Clalmant"s bad l allh, gross negllgerlCe or willful misconduct, 

all cos ts Should In !loy case be Imposed on Claimant who committed an 

"abuse of process", Inter alia because: 
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• the period of limitation has expired long time ago; 

• t he Oalmant did not receive M y r ig hts under the! Purchase Agreement; 

• t he Respondents are not the proper respondents If) the case, and 

• the Claimant obviously lost his right to be t he Investor I" the end of 

1998 ~ first ha lf of 1999. 

765 BfI<illi. Resp<mdellts ~rgue that Cl a l m ~ nt's bad faith h ~ s caused, and conlin 

ues to C<luse, much higher costs for the Respondents due to several a<::tians 

by Cla lmanl , his 

• '" c ndl ~ ss r.1' I II Srljlcs of th e lloil ltrators nomln Rled by the ReSI)()ndents, ini t 

Illtion of proc~edlngs in Russ i~ with '''''>led to Jl'Jttjn~ on j'old th@ te nder for 

Ule AIt!!rn.ltivc Terminal, rel\Jul to Pl'Y an adv",nce to rover tho costs of arbl· 

tration, interim measure!> """rings etc." 

767 Due to his bad f~lt h, Claimant should bear all of t he costs in these proceed

ing ~. 

IV The Tribunal's Determination 

{ill} PrOVision. of the Charter 

768 The Arbi lr",1 Tlibunal first has to reflect on the wonllng and meaning of Chap

ter 20.10 of the Charter and its apptic.!lbilttv in the frilmework of the pr£!scnl 

Arbitration. 

769 A first - rather obvious - questio n <Irises whether t h ~ reference In Chapter 

20. 10 to Chllpter 19 Is a typo (as Respondents assert), or whether the Par

t ies really Intended to make reference to Chapter 19 which, essent ially, deals 

with liability suits. 



770 Obviously, If this Tnbun1ll had hild the benefrt t o consider any e.,r1 ier drafts 

of the Charter, en a"~wer cou ld poss ibly be found therei", fo r instilnce if 

Chapter 20 of tho Charter, in lin ea rlier dr~ft, hlld been Its Chllpter 19, such 

thllt - for ttle fi nal ~ersio n - th e reference in Cha~ler 20.10 w~s not cor

rected. Yet , as alrelldy d iscussed, no such materials were made avaUable In 

these proceed ings. 

771 If the reference to Chapter 19 Indeed WllS a typo or a forgotten cor rect ion, 

Chapter 20. 10 of the Chllrter would generlli ly app lv to arllitra l proceedings, 

but onlv if - as per its terms - the Company {I.e. (AT Pulluwo) Is a PIIrty. 

Otherwise, Clulpter 20.10 of the Charter C<lmlOt Ix: applied, in any e~enl not 

ilS per its wording. An i'lppllci'ltion to the present proceedings opposing Mr 

carl S<l ~ and the former shareholders of rAT PLJlkovo ( but not rAT Pulkovo) 

would indeed reQuire a somehow crea tive stretch of Interpre tation of Ch~ ptl!r 

20. 10 of the Charter which might be difficul t to justi fy . 

772 In the ottler illtem at lve, i .e. in e",se t he re ference to Cllapter 19 wes not ;II 

typo, or was not an overlooked corroct ion which shOuld have been done, but 

was Indeed what t he P~rti es had Intended to agree, then the Tribun ~ 1 wou ld 

have to determine whether the present ArbitraUCIn could be considered to 

cnnsut1Jte an arbitration under Chapter 19 or the C!\tIrter . 

773 On reflection, t he answer to this question is neg~tlve: 

Cha pter 10} appeBrs t o be a ho l d-h~ rmll!SS-ciause , d ~~ lI n g with the Indemnifi 

ca tion of d irectors and officers against suits, claims and actiOns brought 

against them, or "'galnst stOCkholders etc., and It would seem difficult to jus

t ify that the present dispute would be covered by the probably narrower In

t~ l1 tio ns underlvlng Ch~ pter 19 (a lthough, to some " Mlent, Claimant's claims 

may h~ve to do Vl'lth an IIlleged liability of represent"tives of IAT ~u l kovo 

and/or its other shareholders). 

774 However, as the following rellsonlng will show, the ebove questions can be 

left open, due to the second pilrt of Ch8pter 20.10 Initiated by the words •... , 

unless there shall be if d"tu mlnation ... ": As the above summary of the P~ r

ties' arguments Indicates, aalmant Mr Sal( has referred to !tie «unless provi-
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~s' by IIrQuing misconduct by the RespClndents and their bad rai th, indud

ing "Intent ional breach of condUct'. wh ich might hI! 11 typo and W<l5 intended 

[0 read "intentiotUll breach of COIIUlId", a ppointment of biased arhitriltors, 

misrepresentat ions to the Tribuna' of ' lIet.> lind law etc. 

775 However, this Tr ibunal cannot 5hllrll Claima nt's view, liS ellp lained below ,,'

t er an In troductory commen\. 

(b) Introductory Commflnt to the Tribunal 's Furttler Assessment: 

776 It Is II good - unscripted - prOiCliu of in l"ernatl on~ 1 arbltrll l tribunals th ~t 

t he ",ward to be written up by the Arb it r1l t(}rs should at ~ II t imes be carefully 

worded, moderate in its eKprcsslon, pol ite, i""ff.lr\slve lind respectful, and 

unnecessary coit idsm of persons Involved, or of the Parties, should be 

aVOided. And parties engaged In International arbitration, for good reasons, 

elCpecl to be t reated w ith cou rtesy, entire correctness and due respe<:t even 

though the Ilrbitrators in the end might reach different views from those pra

vented by the Parties. 

777 In the present Cs)S!.l , the decision on costs which the Trlbunlll is required to 

milke, urges or even (orces the present Arbitrators to step out of the above 

d<:'scnboed att itude .. nd to speak · clea.r teJCt". 

(e) The "Clear Text U 

778 The ' clell r telC!", which the Trlbunal necessarily must stele for the cost decl· 

sian It h~s to make, is the fo llowing: 

779 It Is the Tribunal's view that the fillng of this Arbitration by Oaim<lnt wllS un· 

reasonable. 

780 It Is th-e Trlounal's view, more P-'ortkularly, that CI~ l mar'lt has presented II" 

untenable da im fo r re imbursement of predevelopment expend itures, due to 

the simple fact that not one sing le dOCl.lment cou ld be produced in this Arbi 

tration evid enCing the slightest agreement of Respondents to reimburse such 
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expenditures whld\. indeed obviously, were inWIle<! by the Foreign Pbrties 

on their own Inlt lZltlvc il nd il t their own risk <lnd peril. 

781 The ~bse n(;e of AD.¥. con tractu .. 1 or le9al b~sis for Claima nt's m assive cla im ;s 

best eVidenced by Mr Sax' statement at the Stockholm Hearing when he 

could argue nothing better for support ing his ca:;.e than by saying, In respect 

of the predevelopment expenditures: "It could nct be a gift·. 

782 TIle s ~mc ·verdlct ' must be stated In relation to CllIlmant's 4, 5% developer 

fee d~im, in re5Pect of which, again, CllIimant was uMble to present even 

the slightest basis for such claim. 

And il 9 ~ i n this fs best ev idenced by Mr S~x ' own statements at the Stoc~holm 

He~ ring when, ~ bse n t any proper contractual ev idence, he sim ply referred to 

the pl"O<Jrammbt lc dlluse in the Founder;' Agreement contemplating the en

tering into a development contract with the Fo .... lgn Part ies and when, absent 

any negot illled terms for s.tJch development cont r<>C1, he only was able to as

sert t hat "everybody knows what a development contrilct is' , and everybody 

knows lhat the developer earns ZI fee of 4 .5%. 

783 TIle Tribunal does not go too fllr in commenting that such ~ line of arQumen

tat ion could not be endorsed by any court nor <lny arbllral tribunal, wherever 

the court Or t riDunal ls establlshed and whMever law applies. 

7B4 For these two CIIt~ories of claims, therefore, there was not even a shadow 

of a valid contractu<ll lIg .... ement, and lIbove all, If lhere had been a con trac

tual <lgreem ent , any and all claims - <lgain obv iOUSly - we .... entirely time

b.lI rred under a 3-year statute Q( !im ltat ions, and Claimant'S arguments s.eek

Ing to bring hl5 claims under ArtiCle 2. 00 .1 of the Russ ian Civil Code were -

OrKe again obv l o ~ sl y - en ti .... ly non-meritOriOUS, 

785 The most unhelpfUl d llim. however, was Claim<lnt's Investor cl<lim whiCh, l or 

the reasons very clearly explained In this Award, had a 2ero chana! of suc

C(lS S . 
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786 All of the 1I00ve, furthermore, Is connected to a b~slc misconcept ion of tha 

CI"lmlUlt re<)al'"ding the fulfillment or the Foreign Partles pnmary obligation, 

i .e. the fUlfillment of their promIse to provide a finl!lndng commitment. 

787 It Is ',.,deed Inconce ivable IhM tile Foreign Part ies could reasonably expect to 

be<;ome 29.7% investors in such a project (whkh, eccordlflg to Mr Sax' own 

wc l'!js, would have resulted In "more profits than e~er earned by the Rus!;iltn 

Parties") If the Forei gn Parties should filii to achle~ to come up with " n ac

~pl ... ble nnandng commitment. 

788 in the latter reg;') rd, the st rong stands taken by Oil imant In these proceed

ings that the EBRD finandal proposal should have been lIcceptab le to t he 

R.u5slM Pertles is indeed hard ly comprehensible, since t ile EBR.D proposal 

was so fijr ~w~y from what the Foreign Parties and !.he RUSSian Parties had 

blIrgalned for In the Pro tocol of Agreement and the Founders' Agreement. 

789 Based on the foregoing. the Arbitral Tnbunal must conClude thaI this enllre 

Arbltratleo was inll illied by Claimant not in good faith, bul Indeed " frivolous

Iy·l", caus ioQ very s ig nifi~nt monetary dam~ge and ether I ncon~eni ences to 

the Respondents. 

790 The Arbllrators. by the introductory remarks sUIted In Sub-ti tle (b) abo~e. 

have Indlc;!lted that they did 1"101 tal(e It as a light decision to speak this "dear 

rexr-. and there is 0 0 Inleotlon whatsoever 10 be oll enSive to any of Ihe Par 

t ies. 

791 Yet. this Tribunal irl fact has a p r1 m~ry duty ~nd miss.lon, which is to render a 

d ca r decision when the facts and the legal assessment5 lire so clear as they 

ilre In the present case. 

792 After all, It also must be said : None of the elements dlscusscd in this AWllrd 

"nd which had to be dedded by this Arbitra l Tribun<ll were of any complex 

Hi This l erm 15 used In C<lmments to US COlJrt decision". i.c. i,., cases wnere - in contrast tc 

the pr-'<:tlee In Intem.tloMI ~ rt>itrat l ()n - the • ... merican rule" pre~ail s, in the sense th~t 

even the winning party h~" to PlOY its litigation axpcnditu res Incurred, unless the daim had 

been brow.ht ~galn~t good f~ith or ~~eo "frlvo/ous/~ . 
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m.turc, and the legal assessment Is not derived from any "enigmatic' legal 

texts or articles of l eg isl at ions, but based on the mO!it sImple and most ob

v ious legal <lnd ronl rattual nOl lons which apply under Flusslan law, under In· 

tllmat lonal law, under US law or Indeed wh1ltever educated leg,,1 system. 

ThiS must h~ve been known to Cl " l m~nt Mr Sax, as II most e~peri enced law

yer, and the present Aw~rd can not come as ~ surprise to him. 

793 [n the fu rther Ch~pter, the Tribunal will have to dlsOJss the cost con5e

quelleE'S of this Arbitrat ion nosultlng rrom the above assessml!nl. 

[Rest of the page Intent ionally left bl'lnk ] 
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U Allocating Costs under the UNCITRAl Arbitration Rules 

I The NotIon that "the Costs Follow the EventH 

794 According to Artide 38 ot t he 1975 UNCITRAL Arl)ltretton Rules, the Arbitral 

Tribunal hilS to fix the C05ts of arbitrat ion in its AWO!I rd . 

795 The tenTI "costs" i .. defined therein and include the fees of the Arbitral Tn

buncl (sl ated s epar~te ty liS to each Arbitr .. tor and to be fixed by the Tribunal 

itself I., ~cc.ordance with Article 39), t he t ravel and other expenses incurred 

by the Arb l tr~tors, t he Cl)sts of expert " dvicc and of other ass i. tll ncc required 

by lhe Arbit ral Tribunal, the travel and other e~P<lnses of witnesse .. ( t o the 

extent approved by the Arbitral Tn bunal), the costs of leglll represenw tlon 

and assistance of the successful p<lrly If daimed during the proceedings, and 

to t he ellt ent tt>at such costs are reasonable, ~nd t he fees and expens.cs of 

any "ppolnllng au thority. 

796 According to Arti cle 40 of tho 1975 UNClTRAL Arb itration Rules, the costs of 

ilrbltrllt lon Shall in principle be borne by the unsllccessflll party. However, 

the Arbitral Tribllnal has the allthori ly to apportion the costs between the 

Parties If deemed rellsonable. 

797 The UNClTRAL Arb itration Rill es, there fore, reflect the gl!neral notion prev ~ il 

Ing in Inte rn ~t ional arbitrat ion known as "the .costs fol/ow the /!vent", abbre

viated ·CFe· .. • - sometimes sim ply p ll r" p hra~~d with the words: "the loser 

,.. For a delllilcd IIMlysls of CFE """ e.g. lOti" Y. GOTANIlJI, Bringing Efficiency to the AWilrdlng 

of F=~ Md Costs In lntemat\onlll Ar1)fI;ratlon, Ubff i'lmiwrum Eri~ Bergste n, 2011, P1I!}es 

141 ·155. H ~ Itlso publ ished ""t~ " ~ l ve~ etsew tle re on t h~ SlIme subject . los' R<>s m , Arbl

tr~tion Costs as Relh?f ~nd/or Damages, JlntArb Vol 28 (2011), 115-135. Sec fu rther, par_ 

ticu larlY rela ti ng to investment disputes: T,tO "-'S H Wt"STER, Effl de t"lCy In Investment Arbi· 

trdtion - R.ecant Occlsi<Jns 00 Preliminary I nd C05t !SS<.IeS, Arblnt Vol 2S (2009), 469-514 
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P<I¥s!", /\ga in, one m~y ~tI that this notion may be CtiAAAC1E1UZED as iln <'1 1-

most v nlverMl not ion in InteflUllional arbitriltion . '~ 

798 Applying t h is standiln:! to the present (i>5e, the Trlbun;!1 ... 111 have to aWil rd 

that: 

• ~ II Tribunal (osts shall have to be borne by Cla lm,mt, and to the extent 

that these had been advanced by Respondents, Claimant will have to 

reimburse those advan(es to Respondenl:5; 

• all p.!I rty costs incurl"lld by a alm;!nt must be borne by Clalmanl himself, 

and no reimbursement Is due In re5pect of arty such (OS\S by t he Res

pondents; 

• all of Respandents' rea50n ~ b l e costs incurred In l hls Arbitr~tio n, includ

Ing re.lson<'lblc legal fees, are to be reimbursed 10 Respondents by 

Claimant. 

II Deposits Paid to the Tribunal ' s Account, and Tribunal Costs 

799 The Trlbun;!' cost s and d isbursements were secured by deposits p<'lid by the 

Parties as follows: 

• Payment by DLA Pip"" on behllif of Re' IKmde nls 1 111'1(1 2, 

crcdlt e<l 7 fo1ay 2009 

• ~ayme nt by Me Vladimir Go ..... unov en beh~l f of M, Sil ~, 

f UR 250'000 

(WIth an an"IYSls of 100 in......-.tmcnl 01$" de cided); N""", Rl,oI1M5, The "'"o~tio<l o f Costs 

and Attornev'!> Fees In lnve.nor·St>llc "'rblt rtltion , {l003} R LJ, 109 ss •. 

... The Tr'bun" l, of COOl","", is " ware IhM this notion - "5 de5Cribcd - was not "" such II 

guiding nOl lon In the United St~te5 , lIS Iu 115 US domestic a rtll ratlor) and US 5t"te ( Not 

Litigation 15 corlCCrned, and wh ero, ~~"era l ly, even a sllC""~ $fLlI party hu to bear its own 

costs of Irtlgatlon, unless the ~ l almMt' 5 Claims had bc<on i n i ~ it e<l aga inst good faith o r 

f<lvoIously. 



• 

• 

• 

• 

c:re~it~ B Jan 2010 

Payment from Trenllil N:; on ~half of Mr Sa~, 

credited 1] Jan 2010 

Payment ex Amsterdam P~rort, on tx:ha lf 01 Mr S.x, 

<7cdl«:d 30 "l.I\lust lOll 

Payment by Respoodenl 1, credll'l!d 12 De<: 2011 

EUR HS'OOO 1<" 

EUR 125'000 

EUR 100'000 

EUR 100'000 

lOUR 700 '000 

800 The Ari)lt"'iors respe«lvely the Tribuolil ioomed expenditures which were 

{ overed at the debit of the above advllnce In thl! total amount of EUR 

29'8 5<1.-- , as per the following tllble: 

Expendlture$ for ServlC1! PrOViders and BlIOk ing 

• 

• 

• 

• 

• 

Invoice 01 Merrill Reportir,g iWc,dwavc 
(452.~Q arld (5'821. 95, round ed dow n 

Invoice of 5u~an Mclnlyre ( reportlng)(G8P 9'420.59) 

Str;m""a~en Conference Center (SEK 112'518) 

Ila lance or b""kln~ charges debited and in terest e~ med 

Total COSI:5/disburtoements 

EUR 6'274 

EUR 11'181 

EUR 12'599 

200 

EUR 30'154 

SOl The Arbitrators ' fees were charged lit t he agreed rate of EUR 500. - per 

hour, and were settled in several Interva l ~ lrom the deposits pa id by the Par

ti~. Furthermore, at the ""m e t ime, thl! Arbitrators ' ai~bursement. - In

currl!d In CHF, SEK, GBP and EUR - were covered at thl! debit o f the depo

sit, as shown in t he following table . 

•• The actua l IIml)ums credll'l!d on the Special IIccount in reslXlct of the 5evllflll peyments by 

t~e P~rt i ~s !l lwa)'!l showed ~ Shmtf.Il , most ly eUR 50, due to tloa nkl r>!l charges of the re· 

m ittino b",, ~ (na t by Julius BIIr). This shortfa ll i ~ 1 ~llOrcd here, but r~fi ~ted In the t~b l e 

below ""lllrding banking (two'lIeS. 



Fees and di sbursement. of th e Arbit."to,. - "nd Oy",,," Outgoings 

b~""b"~ I De< lO1 0 I Jun2010 I Aug 2011 D..- 201 0 _20U "", 201 2 '~ { 39'WO C O 'SOO ( 70']00 "",'" C 97'!>OO ( f.6'S )~ ( J 64'U2 

MB Exp ( 1'6; 1,!1 

8 5. I{ E~p I> (: l'Of>~ (: 1170' C 8 '247' C 1'':/t!O ' { 7 '94] { 2'H8 ' ( B'SS] 

P<!r Runel/>no ( l('313'· C 1Hl00 C l l'5()O ( WIXXl or~ '''~~'''' , 

Per ~u "" kond E. p (: ~'noo' ( ]'Wl 1 ~~9 {/I'610 

.~ Prof A lIu,hev C ] ; ' 50(1 { l~'OOO ( Jl'OOO (: H 'OI)O { 96".00 . 
Prof 11<1","_ Eop ,,~ ( I'M7 , l 'S20 , f>'! f>7 . 

Tol. 1 Art.> Fe.!$ 

=t= 
( b29'15S 

Tob l Tnb EI<Il '''''9 f_I~"IExpot (; 669'7<.6 

th~ Arbitral".,. 

'" .- se",lce ( 30';zs" 
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P.rtIl"110 po:ry-In 8 furth~. depof~ , 

," 
'" 

,. 
" 

.. , 

Pr.t 01 tnwelln[l CX"""d,b)" lor dClitoor-.tir;.n. h' Sto< k"-OIm In M~,Ul 2012, I'..-;h,dlrl\j OlOl'9C "" 
COOlcren,,, , oom . rod 0'"' ""r.mlqnl, 
Tloe C h.:l ""' ~n I, <r.. ,-~,,-I by Bl\CI' &. U rr .. AG lo r lelC PIxl ,-",,;, m. il s , CO p;':! ct<; t il<! d, ~,~~ In In i, row 
~ I '" rn nb ir1 i lIle tr~,", li n g e'PO!rodlru .... to S-toci< lKllm In Oct ~Otl ",1M , ar. """ e<tfId ", ittll n t!><) 
ct>arge of QM /I ~a,"" AG , 

The chll'ge of BaK AG is for O IF 2"811'1.!I~, ~00i"ll to (; ~1)65, k;r Cm!lil., p1lO11XOpic •• DHl 
courier -'lICe, lIoI~phollC5 eo 
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B&.K cl>a r9' lor Aft> tte. r1 "11 ROom CHF l '4UO; 2 ~rec ~·oo t mom. CHF 1'600; T,ih'JI,,,1 CbM room (HF 
600; Repor~ \o o"o ng olfk:~ CHf ~OO , calcring ... ",10., rnf 81 4,8, ~m!l il " I"ephoroc tn"'l1"', ph<> 
t<><:4>"' CHF 4 'H7.'i-IJ, in lOYl C~F 10 '1l2, :;(j _ «: 8'/4".84 p;oO:j to BU "'G; !.>ligu ros 111 t!> c t,t> . 
afC mur.ded to one full ( . ~V<lidl'l\I O!<\u, 

~rn61s, pI'.otocapj .. , teieJ>l'<>n~ 01_1'\[";;. 

,,. Thi. iOC',udes tile fr'lov.,) ~xP'!flOi:urcs or ME to S\Od!hOlm .nd the DIplomat HoI;"[ to. 0., MB IIt!II tor 
Profes .... A, _e\'o flJlli>ern'O)l'e, II& K ,.,.pendltV'05:"" pMtoropoes, telertron~ rn.IQK, moiling • . 
0 ,. "", B&X I.e; 1m <md.;, oI'i1 ca mo~i . I" ove, 5'000 P"""""'api~" ma ll ing_ , <<>tri., ...,..lCes. '. ,. 

'" 
T,,~ SJ EIor!, .. ln Invoice 1'1"' r"" GSP 23 '310, 
'the SJ EIor!fWln I"""",,, of V 0..: 2010 for t!<we l C>'p"M itures was for C ] 'ROO; j,,,,,evtr, W'-" dy VriOr 
to th~ ~ipI of ~t>at Invalee, the Chainrun - an 2U oecemb<:< 1010 • hoo mado • p.'f'l'~nt or· 
.. """",em ,.,< ( ~'ODD at I"'. deb~ of th~ Client AalDunt. 
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The l otal Tribun;,l co!'.ts (induding fees and all costS/dlsbursem",nts), there

fore, ;, mllunt t o 'EUR 700'000.·- , thereby absorbing th ~ ent ire depOSits 

made by the Parties, paid in lhe same amount of EUR 700 '(){)O.--. 

III The Final Allocation of the Tribunal Costs to the Parties 

(II) Allocatlon 

802 As a consequente of the fact that Cillirnllni entirely loses In respect of ell of 

his claims, the Tribunal determines that 100% of the Tribu nal Costs iilre to be 

borne by Oaimant Mr C~ ti A S .. x. 

S03 Since Responticnts have p,,;d deposits in the total amount of EUR 350'000, 

Claimant Mr s,,~ has to reimburse the amount at EUR 3S0'OOO to Respon

dents 1 and 2. 

804 Such payment Is to be made to the. account ~s will have to be indicated by 

Respond~nts' C(lunsel of recard, i.e, Pmfessor Oleg Skvortsov and/or leonid 

Kropotov_ 

80S AI I he telephone conference of 7 February 2012, It was discussed that - In 

principle - the reimburseme nt for costs oocomes due ~ nd payable I mm~

dlately upon noUflcation of the Award (a prin<:lple wh ich w~s parl;lctl lnrly 

stressed by Claimant's cot.msel Mr Durk:ovic), Howe<l(:r, the Tfibunallndlcated 

011 the l elephone conference that II would rOll her be minded to grant II grace 

period of 30 days for effectuating SUCh p~yment, such th~t inte~t on My 

unpaid amount wou ld only st"rt to accumulate ~s from the 31" day onwards, 

unti l a fu ll payment h~s been mad e, 

806 The Tribun .. 1 finds It reasonable to grant sud> grace period to Cl.!OlmanL such 

Ih'" the reimbursemftnl shall have to be made within 30 doYS imm the elK

tronk notificat ion of the present Award in PDF-format. The PDF will be fol

lowed up by h~rd - copy origin OI ls of this Award, dlsplltched by courier serv ice 
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to the counsel of record of Mr sax ancl Respondents land 2, and t o Respon

dents 4 ilnd S. 

807 Arter the (ap$C or 30 days, if unpaid, interest will become d~e and payable on 

the amount of EUR 350'000. - up to the day of full j'Uly~nt. 

(b) GO'!neral Remarks Regilrdlng P05t-Award Interest 

80B I n most arbitration proceedings, 1Itt11! to nothi ng is argued by the Pa rt ies, or 

determined by arbitral tri bun1)ls, as to the post-award'phase of the dispute, 

possibly on t he expectat ion Ihlll. In any event, t he determina t ions as made 

by the Arbitral Tribunal will be fulfilled by the P<'Irt les without " " y fu rther 

complications. However, the latter Is not always the case ilrld, in ~ post

award·phlls.e, the most typiCll ljrrequent issue whi ~h Is likely to anse Is the is· 

sue of posh'lwal'(Hnter est pllyable by one ...,r ty to t he other for the relm· 

bursement of costs . QUite o ften ttmes, such post-award-d iscussions hbve led 

10 further significant costs in the framework of enforcement proceedings. 

809 Matters of interest rbtes are often times connected to the finanCial market ror 

the respective curren'Y, r"'th~r t han to a ...,rticulDr lex C'WSi1~ (meaning the 

law appliC<lble to the subst>lnce). Indeed, an unpaid credi tor will surfer a 
dllmage which Is best measured accord ing 10 t he cost for borrowing the sum 

at the re levant miilrket for Ihe currency lit t he commonly used commercibl 

r<ltes for the partlcu l ~ r currency. 'b' 

,0> M!oTTHEW SECOMB, A Uniform, Three'Step Approach to Interest Rates in Intematlon.:ol 

Arbltr.:otion, in: ] I">Iernat lonlll A,Ntration and I nternat ional Commercial Law, liber amlwrum 

Eric Se rg ste~, Wolters Kluwer 2011, -131 -450. J. GoT""""'", l nte~st as D~m .. ge, Columbia 

Joumel MTratwlatlo"" l law 47 (1009), 491 -536. In ICC C~se No. 890B, too d~ i rTI a nt was 

ft warded in t",,,,,t on tile USD amount at tilt l·montlt L1B(lR. rate plus 1%. On the other 

hand. the ~ppljcation 01 st/Itutory rates or interest, such as the r~te of the Ie~ Co'uue, 

might l>c: totally unf" lr ( Indeed, some of t hem hllVe underlytng POlicy ,easo~ lor encaur

ilg lflil prompt p"yments l>y det:rt<> ,,; etc. which l ind no JUstification In '"t"mi>l lon~1 art>ilrll

lion). See further Artid e 7.4.9(2) of the 2004 UNIDROIT PrlnclplU of Intern ~t iO I>a 1 Com

merci81 Contracts, referred to be low In tnls Award ; see ~ 1 5 0 t:t1 e Ou;"""'oo - Prlnclp llOS in 

Alt lde 4.507 ( I ), cited In Secomb"!; report at p. 446. 
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810 For Inslance, the 2004 UNlDROlT Princ iples provide liS ro llow~: 

A<tlde 1.4.9 ( Interest for r",Uu re to pay mone y) 

(1) II I iX' rty dDe~ ~ot pay ~ sum 01 money .. hocn it fa ils <llI~ to the lIggrieved JH!.ty 

Is entJIicd to Interest upon thaI. sum from the t ime when p" ymp.nt Is due to the 

time <If pa~ment whett1er or AOt the nou·payment Is ex.; .. """. 

(2) 1'hc r~te of interest sl'Wlll bfo, the ~V«1I9~ oo"k short-term lending 'Me to prime 

IXlrrowers pr"" ~ II Ir\g for the ourrer1cy of >",ymcnt at the pl~c:~ fr.>r payment, or 

whall! no sud, ra te eX ists "t tI1a! plilce, then th e sa me r~tc in the Stat~ of th e 

currency of payment. to the absenc(l of such a raIl! at either place the rau. of 

IIl!crest shall be the approprlote nue fi~ed bV the IlIw of tho> 51111C of the rur

re"cv of p"ymenl. 

(3 ) The eggrieved p~rty is "ntltled 10 addition~1 d~m~ges if the Mn-p<lymllilt 

VlIU$e<l it iI IIrellter h8rm. 

811 (ertll inly, the aver~9C bank short-term lending rate to prime borrowers of 

the currency in question lit the place ro, paym ent Is ~ freq uent ly used ro ,m u

I~ in Internatio ... al arbltra tio ... . The fan-back prollislon in ttle UN IORQIT Prin

ciples SU99ests to look at t he appropriate rate 'i~ed by t he law of the State 01 

the currenq of payment, which ,,, the present ~a5e 1'1111 be the USA and the 

m 

812 Moreover, frequently, the USOR ~te for US$-denominated payments (or the 

Euribor for payments In f UR) is taken lIS a basIs, plus one to several per

cent s as a mali<.-up so as to refl ect the lend ing rate which could be obta ined 

by a prime mln-Mnkln", borrower. 

(e) Positions of the Parties 

813 ~JaimAnl In CM-87, I"IAs researched quite in deUl" the possibilities for him to 

obtain refinancing In elise he would become the ~w~rd-cred itor, rec:ll l1 ing that 



"Ihe purpose 0# po5l -awi'lrd iotercst is twofold· (a) to comperlsa~ the wIn

ning Pilrty for lost u.e 01 the money dllring a d~ .. ult period, and (b) to Incen

tM,c the It)lj illg patty to PIIY th~ award," !OJ 

814 Claimant went on to describe Qu ota tions he had rec.elvOO from certilin per

sonal loan lending dubs, offering Interest rnles bet .... een 6.78% 10 27.99% 

p.a., t he Wells Fargo B1Irlk offering 21.58% p.iI., both on Dollars, and refer

r ing to s.ame riltes offered by Banes. FI NNAT in Milan with r<lles of 5,5-7 % 

p.a. on EUR, or M EURlElOR ,,,te of I month 1.07°k or 3 months 1. 37% plus 

350/450 bilsis points wbject t o net worlh, yel with the comment that unse

c;ured loans are not av;] ilable In 1!:<IIy today. The same, as Claimant 's counsel 

writes ~J5 undoubtedly true in Ihe United States as well". 'M 

B15 Claim" nt further referred to the statutory post-Judgment inlerest rate In the 

State of Flori da, a5 of 1 ]"nuary 2.0 12 Is the 5t~tutOry rate of 4 .75% p.a. Fur

ther, O aimilnt quotes the Directive 201l/7/EU of the European Pilrllament 

and of t he Coun,1I of 16 February 20 11 III Art icle.2 (6) which look at t he , ef

erence ,,,Ie of t he respective Centra l Bank, ,urrlmtly 1% p."., "plus at least 

B%". Thus, Claimant states: 

"The ~nnual int.,...,st ,ate for past-judgment InttO"\"st "nder the EurQtJeen Un· 

ion Directive Is .. I least 9% p.a.·."1 

815 CI .. imant als.o refers to the writings of lrmg~rd Ma rboe, Cillcu l ~tion of COm

pens~ tio n and Damage in Intorn8tlonal Inve5tmenl Law, wher~ it Is stated 

that 

''the hig her Inlen!St rille Is, M a matter of principle, In line wllh the specif ic 

function of post-~w~rd interest, mainly p",,,,.~ IS an gfecti~e ;nceMt.o8 10) 

comply with Ihe tem" or the joogmcnt or aw~rd as expediently <i s possib le. 

1~1 eM-87 p"ra. 8. 

'"" 01-97 pa ra. 10. 

'"" CM-87 pam. 13. 



It ... 111 also serve to ensure the effectlven..ss 01 InlernetiOMI iunsprudan<;e 

"nd e"h~ rw:e legal oert.1lnty ....... 

8 17 Further references of Claimant reler to I he com poundIng of In te rest , with .. 

reference to Ihll eMS v/Argentlna Decision in which a dlfferenl illtion of sim ple 

lind compound i ntere~t was made, with t he fi rst 60 days aft er the date or the 

AWil rd to carry simple i nte rest and thereafter compounded annual interest ilt 

t he arithm etic average of the 6 months US TreaslI ry Bills' rate. 

8 18 However, t he market may also be t he home-market of the party in question, 

i.e. In the present case, the ronand al market in Russia, with its prevaIling 

conditions for refinancing In US Dollllrs. As the re levant market is situa teci 

w ith in the te rritory of the app llcabi' ity of t he lex causae , It m~y be quit e ap

propria te to take gu idance from Art icle 3gS of the Russian CC. I n th is con

ted , Clalmanl argues : 

'the appropriate m8<lsure of Interest applicable where a party fa.ls to pay a 

'nooeuory debt - including ftlilure to pay an '''bltratlon a ..... ard when due - Is 

the 8ppli(iI~ 1c ral e of Interest In the jurisdiction where the ~rev"i'ing ~a rty 

res ides or is located ~sl·award interest is govemed by Articles 39 5 01 t he 

Civil COde of the Ru ssien Fc d c r~t i o n ." '" 

B19 M lde 3~S of the Russian ee, as It w~s refetTed to by a~lmant in CM-S7, 

reads as follows: 

Article 395 Russian Civil Code. 

Rcsponsibil ity l or t~ No'" Dlsch.!lrgc 01 the Pecuniary ObllgMio" 

1. For the usc of tile othe r pe rso~ ' s lT10ney ~ s a rp.sult of its ill "",,1 retention, 

of U>e .. voidance of its return or of ftnother kind of dol"y In it\; payment. or as 

II rl!$Ult of its groundl~s receipt or 'NIy.ng at the Clt~nse of the other per

$On, the interest on the tQtal amount of these means Shall tle due. The inter

est rate sh,,11 be d~ne!l by the discount ,,,te of the bank Inte,est, existing by 

lO' Irmga rd M&rboe , Ca lw latio n of Comoe n S~ 11on a nd Damage in !"tematic" . ' Invest ment 

Law (Oxford Unlvt r$ity Press 2009), D~ Q e 379, Section 6.246. CM-S7 para. 16. 

,., CM·S7 pa ra. II. 
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the date of thc c\i Ktl&rye 01 the pea.mi~ry "bllgation or 01 the cor~spol1dil1g 

part ther",,! ~t the place 01 the creditor's residen ce , ~nd If t~ cremtor is a 

leQ"1 ent ity - Dt the j)lace of its loc.t ion Ir IIle debt Is cx~cted t~roug~ the 

oourt, the COLl rt may 5Misfy the cred ito~s d~ i m, D roc~d l'lg lrom the dis

~O\lnt rate of the b~ n k IMerMt 0" the dil te of fi lirlg lt1e claim or on t~ d"t~ 

or its adoptinQ the decision. These rules shall ~ applied, unless the other in

terest rat<: hll$ been " Ked by the la", Or by the aorooment . 

1. If the 105!iI!$, caused to the credil or by an ~leg .. 1 use 01 his money, e><ceod 

the DmounL 01 the Intoercst, due to him on the IImund <Jf l\~n I 01 the prcr.ent 

Artlde, he shall hllVC the rlpM 10 claim t hat Ihe debl.nr recompensc him the 

losses in the ~rt, e~ Ceed ln!lthls amount 

3_ The interest for the use 01 the othGr perso ,, 's moeans &.ha ll be e><~cte'l by 

the date of p~ymen t olthe Jmount of these means to tr.c cred ito r, unless the 

I~w. th ~ other lega l aas or the contract Ilave fi~ed ~ s~rter l erm ror tl1e ClO I

culatio" of the Interest. 

820 l!&Wondents have not submit ted dc llliled all egations regard ln'iJ post-..ward 

Interest in the elise the Trlbuna!"s del ermination would resul t In 8n 8ward in 

Respondents' failor, with ttle consequence I hllt Ihe Respondents w,11 not be 

t he dehtors but, In the opposite, w ill be t he creditors liS rl!98rds the recovery 

of costs , However, Respondents, commenting o n CI~lmillnt's Interest d~im, 

l1evertheless mentioned t hat !In appliciltion of t he U BOR for 3-mol1ths depo

sits '"s a rate which would not depend on the winning party" would be ap

propri ate, 

(e) TIt", Tribu na" , Dete r m ination 

821 As matters of Interest In t he post-award- phase may gil/o rise to further ar

guments between t he p8rt les, t his Tribunal, already in t he Stockholm Hear

ings, had decided to rill is.e and discuss the issue with I he Part ies, blis lcally in

v iting them to agree on t he common ground as to (il whether or not thtl~ 

shou ld be a certll in grace ~ e rlod of, fo r instance, one mont h lifter II notifica

t ion of the award for m ilk ing the payments as per the determinat ion of th is 
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Trlbull ~ l , as we ll ~~ (il) in ~spect of the ;ntere>! rilte to be (lpplied, and 

whether interest should 1M! U1lculated on a simple or compounded bdsis. 

822 The subsequent (o,-,t Submissions of the p"rt ie!., however, d id not ...,,.,ull In a 

common Ground, and t he Issue was further deb"ted oroe lly between the Tri

bunal and counsel to both sides ~t the occasion of the te lephone conference 

of 7 Febru<lry 2012. 

823 Clolmant hllS depicted a wide hori Zon or referell«!S whldl might be consl· 

dered by thiS Tribunal In case C'"lmllnl would fi nally become the Award· 

cred itor, and hilS conduded that monies which would become due to him 

should carry a 21.58 % interest ticket, compounded on a monthly bilsis. 

824 Responclents, ill re5pDn~e to a q~ery of the Tribunal - specifica lly addressed 

in the Tribunal 's 36'" Order of 22 February 2012 - as to Respondent5' interest 

cI" lm In thQ case of a CQst d ecision In favor of Respondents, did not ifldiCilte 

actual rates for which the City of St. Pt.tersburg may obtain finllncing on the 

inlcm.etlonal finan(i,,1 markets, or may obt..in finMclng from Russian blinks 

or under gOllernmental loans which had been reflnilnc.ed, or ~ re to be refi

nanced, on the international monetary m~ rl<.ets, but In dlc~ ted agreement to 

apply th e ~1E10R r<'lle for J -m onth deposits (without Indicating a percentage 

m~rto;-u p). N() submission iI' t.o the currently ilppllC<lb le rales for US$ olnd 

EUR was made. 1M 

825 For the Tribunal, it seem~ clear that RespondenL<;' submission In t he sense 

thlll: the LlSOR for J-month deposits should Ile applled, may not prol/lde 

adequate remedy for actual refinancing costs, as the LlBOR for US Dollars as 

we ll as for EURO M e f luctuating well below one percent. 

826 Howeyer, on the other hand, the Tribunal cannot go (1/'''' peritil, i.e. beyond 

what had been requested by Respondents. 

". l-RM-39/2. -I\M -4 S, "led on 27 February 201 2. 
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82.7 For this reason, the Tribunal determines th~t Respondents' clilim for lhe 

reimbursement in the ... mount of EUR 350'000 5h~11 carry Interest "t th'" L1 -

BOR rate for 3-month deposits. 

e2e The reimbursement to be mlldc by Claimant is paY'lble within 30 dilYS fr<lm 

the not lrlc.B tion of thi s Award, liS PQr the discussions 'l5 per the telephone 

conference held on 7 February 2012, and the respective details of the Bank 

lIccount of Respondent 2 will h ave to be indiUl!ted by Respondents' counse l or 

record, I.e. OLA Piper, respect ively ProfeS5Qr Oleg Skvortsov and/or leonid 

KropotOv, 

829 Since both Sides "9reed to a grace period of 30 d/lYS after communic'ltion of 

this Award, the Interest starts to run as from the 31" dllY, unlll full payment. 

IV Claimant's Cost Claim, and Its Allocation 

830 Clalm,lOt"5 cost subm ission (CM-S7 of 20 February 2012, consisting of 67 

pages). specified the costs for his representiltlon in the present proceedings 

in the tota l amount of US$ 2'829'688.98, consisting of the following milJor 

Items: 

• Leg!)1 c<lunsel costs (without success fee): US$ 1'851'804.88 

• Experts fees ,md costs US$ 442'234.11 

• Party Il ~p e nses u ss 535 '649.99 

• Tota l cost daim US$ 2'829'688.98 

831 In support Of the d aim, all fee arrangem",nls entered Into between Mr Can a 

SlIx and hl~ leg'l l 'ld" isors we~ nled, as exhibits to CX-265. The claim ap

pt'llrs to be well documented. 

832 However, as a consequence of the ru le "the costs follow tile event", Clili milnt 

- WhClSe dalms had to be rejected by this Tribtm~lln their en tirety - will have 
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to bear his own costs to their full e;w;;tent, withClut any recovery from the res

ponding parties. 

833 The question, deb<lted lit t he telephone conference of 8 February 2012, 

whether o r not Mr Sax ' t ime "I'll:! expenditures would 00 II recoverab le item 

under th e present special drcumstllnces, is moot . 

V Respondents' Cost Claim, and 115 Allocation 

834 Respondents' cost claim submitted on 20 febllJary 2012 and the pertllinlng 

schedule shows the followin g b re~ k -down of costs: 

• Il.&;lal coun.., I's fe<> s "/" filet Inct/rred' IJS$ 2'll l'l1US) 

• l eglll coun5el'~ fe ... "billed within ttle lJ9,eed budge~ US$ 1'117'901.06 

• Legal cou05eI's expen51)$ US~ 58'098.37 

• Experts' t~s US$ 95767.]2 

• hrJolrts' expenses US$ 12 '105.79 

• Total tees and costs {but without the "inaJrud cos!s1 US$ 1'281'872.54 

835 The Tribu nal has con";dernd these cost claims and finds as fOllows: 

• The Tribunal notes ilnd understll nds that Respondents' counse l's 

charges (i. e. the "Incurred fee51 - according to the DLA Piper's custo

mary billi ng r<ltes - represent almost the double amou nt as compllrcd 

to the budget agreed, respectively contracted for, .... Ilh Respondents. 161 

Hence, the costs incun-ed by Respondents 1 end 2 a .... CliPped at m e 

amount of US$ 1'11 7'901.06, and It is d ear that the Tribunal can only 

cOnsider the latter " m ount as a recovernble expense. 

a. Th is u r.der5t~ndlnQ UpOn ~ query by the Trihunal - w~ s co~fl rme d by Mr Leonid 

Kropotov, in his emfti l dated 21 ~bruarv 2012. 



• Taking such latter fl gl.lre, "nd gi\lcn the magnitude, length ii1nd numer

ous com pliQltlons In the present proceedings, there can be no doubt 

that the amount represents entirely reasonable attorneys' rees, 

• The legal counse l's e)(penses am w~11 documented Bnd lIppellr j ustmoo. 

• The experts' fees are U~e"'lse well documented and reasonable. " 

• The experts' expenses are equillly well documented. 

836 It Is ilpparent that Respondents' cost statement is 5ignll\cantJy Iom.-r Ihan 

Claimilnt's cost stl!tement. 

837 The Tribu n~1 find s it reasonilb le, h~v in g regard to 

(I) t he very extensl\l!! filin gs of Mr Sax, 

(ii) t he burdening of the praceedlngs with unsucte$sful ( h" llenge proce-

dures, 

(iii) t he eJ(cssl...e documenlary requests which hOld to be rejected, and 

(iv) I he equally non-meritorious requests for interim relief - ell of which 

created a very hlNIvy burden fo r Respondents and the ir counse l -

to award, in f"vor Respondents, ~ rull recovery of the costs, In the amount 

of US$ 1'117'901.06, the rel mtlursement to be oome by Cl ~ lm ~nt Mr Carl 

A SilX. 

838 The Tribunal understands that ResPQndent 2 had nnanced Ihe proceed ings; 

hence, the payment will hll.ve to be m<lde t o Respondent 2. 

839 The reimbur.;ement to be made by CI<limant is payable wllhln 30 dayS Irom 

the nol ifica t ion of this A .... ard, as per the disw~lons as per the telephone 

110 The Tribunal not~ th ~t US$ 6'136.31 of fees were charged for prepa ring t he first 

Prof~ ssor 5u k~nov opinion RoWS -5 , but not fer his secotld opin ion {which tM Tr1bu n ~ 1 di 

oot admit into the file5J. Th is ~e<l1S to bol very (orrect indeed. 



CQnfererlce held on 7 Februarv 20 12, and the respective details of the BanI< 

aa;oynt of Respondent 2 will have to be illdiC<lted bV Respondents' CQunsel of 

record, i.e. DLA Piper, respectively Professor Oleg Skvortsov and/or Leonid 

Kropotov. 

840 After the lapse of the 30 day g rac~ period, if unpaid, simple or compound 

interes t will be due ~nd p ~va bl e on th is amount of US$ 1'117 '901.06 unt il full 

payment , lit the UBOR rate for 3-month deposit s . 

.. ... ~ 

[Rest of the p~ge in tentionally left blank] 
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V A Fin;!ll Word of Th;!lnks 

841 TIle Tribunal owes words of thanks to all of tha legal counsel appearing In 

lhese proceedings, for the ir very extensive work, lind for the fine 1'Ind fri end ly 

cooperation between the two teilm s of lawyers, and thei r very fine coopera

t ion with I he Amltral Tribunal. This Is very highly v<llued_ 

842 Mor(l{)ver, thanks are owed to t he legal experts who have done a very Im

pressive job in analyzing in depth the relevant IIspec;ts of the Russ l;Jn Civ il 

law. Corporate Law and the Russian Investment Law, 

843 All of t he bperts' Opinions Imd the legal/statutory provl,;;ons referre<l to in 

their Reports were carefully studied by t he Arbitral Tribunal. The only reason 

why these Opinions li re not given more coverage In thiS Award is thllt - as 

app<lrent in the (e<lsonin", above • practica lly none of those issues g1'l lnOO 

IIny kind of relevance_ 

844 Notwithstanding the outcome of these proceedings, p~rt ic ular words of 

tha nks are also owed to Claimant Dr Cart A. Sax. He beyond doubt t ook 

center-stage in lhe Hear ings in Zurich and Stockholm, and with his Impres

sive entrepreneurtlll IIpproach, his eloqu ence and hIs enthUSiasm, he wUl re

m"in unforgettable to 1111 t hose who pllrtidp<ltl'd In thl!!>e proceedings. -

Neverthele'iS. upon careful cons lder<ltlon of all relevant arguments, this Tri

bunal had to deny all of his claims. 

[Rest of the page inten tionally lett blarlk j 



W The Decisions of the Arbitral Tribunal 

84S Based on the fo~Qot m;j facts, te'la t IIrguments, considerlltlons and the 

'Summary of the Tribunal 's Findings" as contained In Chapter 5 herelnllbove, 

the Tribunal issues its 

FIN A L AWARD 

holding 

as follo .... s: 

I Operative Chapter on Standing (locus standi) and Jurisdiction 

846 CllIimll nt Mr Carl A Sax's irx;us stlJndi rega rding his claim lor reimbursement 

of the pre-deve lopment adva nce Of US$ 1'1 '772 '277, -- , t lalmed In th~ pro

t eed ings t ogether with compound interest resulting in a tota l <Imount of US$ 

146'400 '000,--, is affi rmed, 

84 7 Claimant Mr C3rl A s,,>C"s locus standi as lin IIssignee of the Foreign ?lItties' 

expectation to be pIIld a 4.5% developer fee (which had been estImlltt.d by 

Clllimant 10 represent an amount of Nno less than US$ 25lJOO'OOO,_N, sub

sequent ly reduced to the amount of USS 18'800'000.-· ) Is likewise afflaned. 

848 Cill imant Mr Carl A 5ilx 's locus standi as an assignee 01 the Fore lQn Parties' 

expectation to eMn future revenues . proport ionate to the shll reholding of 

29.70/0 . from the opera tion of the New InternatioM I PassenQer Term inal at 

Pu lkovo Airport , respectively as an IIss ignee of the Foreign P~ rtleS potential 
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d~ma(le cla im, which Claimant ca lcu lated to represent an ~moun t of US$ 

294'500'000.- -, Is likewise afflaned, 

849 On the other hand, the Tribunal notes that Claim'lIlt !las Ctlnverted his initial 

claims for his relnstiltement as iI developer and as a 29.7%-lnvestor, for 

which this Tribunal would h,.,ve had to deny Oalmant's IDCUS standi, into 

monetary d ahn5, "s per the two pre<::ed l n~ parolgraphs . 

850 Arb itra l Jurisd iction regarding all of the Respondents 1, 2, 4 and S ;5 con 

firmed. A determination reg~rd lng the absorption of Respondent 3 is moot, 

hllvlng regard to the outcome of these proceedings. 

85 1 The Tribunal ilffi rms the arbitrablli!y of t ile investmen t dispute adjudicated 

herein, 

852 The Tribunal moreover notes and states thaI Claimant as well as Respon

dents 1 and 2 were, throughout these proceedings, at all times vil lid ly 

repre:;.entcd by the ir counse l of record, as per the first two pages of th is 

Award , 

II Operative Chapter on Substance Regarding the Moneta ry 

Claims 

553 Claimallt Mr Carl A Sex's Claim for relmbur~ment or the pre-dIlV.'opment 

advllnce Gf US$ 19'772'277, claimed in these proceedings together with 

compound Interest resultin<,l in a tOlal IImounl of US$ 146'400'000.--, is ~ 

.nM:Q In Its entirety. 

554 Claimllnt Mr Car l A Sa ~'s claim as an 115signee of en all egC!<l 4,5% develop

er fee (claimed in these proceedings Initillily In the amount of no less thlln 

US$ 25'000'000.-. , subsequently reduced to US$ 18'800'000.-.), Is denied in 

its entirety. 
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ass Claimant Mr Carl A SlIx 's investor dalm, i .e. his cI~lm liS 1m assignee of the 

monetary benef its derived from <I :i.9.1""·investment (with 11 monetized value 

ascribed thereto representing ~ n amount of up to US$ 294 '500'000 ,-- ). is 

denied in its entire l y. 

III Operative Chlllpter on the Tribunal Costs 

856 The costs of the proceedings amount to EUR 700'000 (~th .. Trtbunal Costs" ), 

covering the fees of the Arbilrato~, their di!>bursements, liS wen as the ex· 

penditu,es Incurred In ronnectlon with the Heari"'gs In ZDrkh ilnd Stockholm. 

BS7 These Tribunal Costs were adl/anced by CI ~ imant In the sum of EUR 350'000, 

and by Respondents 1 ilnd 2 to the tune of f UR 350'000, resul t ing in a total 

depOSit of fUR 700'0000. No refund to the Parties 1$ to be made. 

s se In accordance with the outcom~ of this Award, all 0' t he Tribuna l Costs are t o 

be borne by the CI ~ lm B nt Mr Ca rl A S~x. 

BS9 Since RespondenlS 1 and 2 (through their counsel of record, DlA Piper) have 

paid depOSits tOUllIng EUR 350·OOO.~-, O aimant Mr Carl A Sax shall have to 

re imburse Respondents 1 and 2 t he amount of EUR 350'000.--. 

860 Such reim bursement as per the foregoing paragraph (i) sha ll have to be 

made within 30 di!lYS from the emailed notification of this Award In PDf

formm, (Ii) 10 I he bank i!lccount of Respondent 2 as Will havp to be Indicated, 

Elfter notifi(lI tion o( thiS Award, by Respondents 1 and 2' counsel (OlA Piper) 

to Claimant and hiS counsel. 

86 1 Aner lapse of the lO-day period, If unpaid, interest accord ing to the L1BOR 

rate for 3-month deposits will have 10 be paid, unl ll l>lIymenl in filII . 
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I V Operative Chapter on the Party Costs 

852 C l a i m ~ nt's party (osts shall h ~ v Q to oome by CI ~ i m ll nt himself t o thei r full 

extent. 

863 Respondents 1 and 2 party costs, sped fied in the amount of US$ 

1'283'872.54, shall be relmbu~ by Claimant in their full amount of US$ 

1 ' 283'872.54. 

854 Such relmbursem enl as per the foregoing par<lgr1lph t l) shall have to be 

made within 30 clays from the emailed notification of this Aw~rd In PDF, 

format, ( ii) to the bll,.,k account of Re5pOrldent 2, as wil l have to be Indicated, 

Mter notification of thi s AWl!I rd, by Resp<lndents l and 2' (OUnSe l (OLA Pi per) 

t o (I"imant and his counsel. 

855 AftI." lapse of the 30-doy period, if unpaid, if unpaid, in\:erest according to 

the LIBOR rate for 3, month d eposits will have to be paid, unt il payment in 

full. 

866 No party costs art! granted to t he other Respondents (3), 4 and S. 

V Final Provision 

!:I67 Any and all t'lJrther claims, requests and prayers for relief, which had been 

submit ted in these prQceedlng s, aro hereby !1i.ffilt>.~. 

868 This final Award Is effective upon Signing by aU thfllc Arbitrators and com

muniC21tion to the Parties by the Chairman's Office. 
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Refll'lrflnCI to the Swedish Arbitrlltlon Act 

Und!>r Sectl[)n 41 <If the Swedlsl"1 Arbit ration Act, " Pilrty may bring an action in 

the Olst rkt Court ,,-galnst the pre-sE!nt AWlIrd regarding the payment of fees and 

expenses as charged by the Arbitrators. 

Such " ct ion must be brougM .... Ithln three monl hs from tha date the party h<Js 

received the Award. 

Where - in accordance with Section 32 of the SwediSh Arb itration Act - a COr

rect ion , supplementat ion or Interpretllt lon of the Award hilS t" ker'l place, t he ac

t ion must be brought by the complaining p;'Irty with in three months f rom the date 

when the party re<:e ived the lIward In Its final w(lrding. 
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The Tribunal's Note on Advoklt Per Runel.,nd·s Seplnlte ~inion 

Advok~t Per Runeland • while concurring wit h the decisions taken in thu Holding 

of this Aw~rd • has suggested some deletions or ~ I lera tlon s In the re~soning of 

the present Aw~rd, lind has condenseCll1ls comments in ill separate Opinion. 

Advokat Per Runeland 's comments were carefuly considered by the other two 

Arbitrators who • however • fully stillnd by the rel\Sonlng as stated in the 

p re~nt Award. They do not d~m It nec('Ss.!Iry to prov ide any further comments 

in responSE! to Advakat RunelM d's Separate Opinion, except far rema rking that 

the discuss ion on good or bad fa ith ( p~rlls . 778·792) w~s In lact ineVitab le due to 

Claimant's Bssertion . throughoot these proceedings - that not only rAT Pulko

vo, but Respondents. are liable tor all of the subs!:illntive claims as weU liS ror the 

cost d alms. Consequently, both sides hllve addressed the illoSUe 01 bold faith un

der the temlS of Chapter 20.10 of the Charier (see above paras. 754/755; paras. 

754·767). For this reason, the Tribun.a l • as much liS It wooid have preferred to 

simply adopt Advok~ t Runeland's argulTKmt (endorsing Respondents' argum~nt 

re ferred to In para . 262 abeve) - It was ne<::ess~ry for the Tril;!~n ~ 1 to assess - ilS 

politely as poSSible . whether or not - under the stllnda.d Imposed by Ch~pter 

20.10 of the Charter . this arbltt"llt lon was brought In good tiIIlth. The decision 

was carefully conSidered by the Tribunal and cerfll inly not lightly taken. 

The Arbitrators un.ilnimously dQ(l(ie to make Advokat Runel~nd's Opinion known 

to the Parties, by delivering it to the PlIrties liS a separate ~tlachment together 

with the present Award, 

For the Arbltrilll Tribunal 

Dr MlIrc BleSS ing, CMirman 
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Signature Page 

Place of Arbitration: Stockholm/Sweden 

Date: J[J March 2012 

The Arbitral Tribunal 

Per Runel"lnd, Arb i tr~tor Professor Andrej Bu~hev, Arbitrator 

concurring gubject 
to separate Opinion 

Or. M~rc Blessing, Chairman 



SEPARATE OPINION OF PER RUNELAND 

in respect of tile Firml Mitral /lwad issllOO in an UNICITRAl Arbitration botwoon Dr, Carl A. Sax 

and the City of SI. Peter.;b\Jrg, too Proporty Management Committee of the City of SI. Petersoorg, 
OJSC Aviation Company "Rossiya" and Open Joint Stock Company Airport "PlIIkovo', 

Although I have concurred in the dispositive dec:isiorlS contaiil6d in Cilapter W of the Award, I feel 

obliged to leave on the re<;ord my dissent Irom certain paris allilo roasoning. 

I do 00\ consider it part of my m~ndate ~s arbitrator to assess the performance 01 any person 
appearing in too OOOJrse 01 ttlO procoodings wittl respect 10, for instance. intelligence, enthusiasm 

or ~OQuence, except as rnquired lor the evaluation of 8vidcr>Cc. Cor1OO\juently. I have not 

contributed to any slIGh assessment. 

In the course of this art>itration, a numl:>ef of questiorlS regarding l<lCt~ and circumstaooes have 

been raised by the Trilxmal, rather than by eitoor party. Examples may Ix! found under paragraph 
I Main Issues oj Uability of 1110 24U, (}(der of 8 February 2011, which reflects the Chairman's 

closil19 remarks at the end 01 the ooaring that took plaoo in t:lccember 2010. The Parties Mve not 
objectGd to such qoostions beill!J raired by the Trioonal, but, in my opinion, it would have been 

preferable l'IOt to deal in the Award with each and everyone or tile 49 qoostions emanating from 
the TritWJnai. I should have prelerred to limit the Award to the d~p<Jte, its facts and drcumstances, 

as pleaded by the Parties. 

4 I should Mye preferred ta elimin"te from the reasons thosa considcfations wilich arise from tile 
experioooe of the arbitrators and which have not been introdllCed and discussed by the Parties 

Limiting the Award in that respect WO<Jld have made it shorter and the reasoning less speculative. 
I WO<Jld especialty have avoided the testing of hypotheses which have not been introduced by the 

Parties 

5 When COrlCurrio.g in the maiority'~ decisioo on tim allocation ef costs, I have not based my 
conclusion 00 Ule amitraUoo having been brought by too Claimant in bad faith. I do not hald that 
the Claimant has brought this arbilmtion ., bad faith, arld I ebject to too nLlmerous refereooes, in 

the adj<Jdication of the claim, to the Claimant's professiorlal background. Too Claimant is not a 
litigant in perSOfl but has beL,.., represented by experiencOO iolterfl<ltional caunsel, some of .....-hom 

have made a personal investment in the outcome 01 the dispute by accof>ling to work on a 
contingency fO<! basis. The fact that a claim is unsl>Ccessfu l, and rejected in particu larly strong 

term, by tIl e majority of an art>itral tnoonal, does not in itse~ perm~ the corlClusion that the claim 
was not brQlJght in good faith. In my opinion. there is eV€lfY indication that the daim has been 

supported by tile opinions of experts and was brought in good faith. 

6 The reasan why the Claimant must ooar the costs of ~rbitf8tion, including the costs f",- legal 

mpresentation of those Respondents that have tak~n part in the arMrabo!l, is tlmt the Claimant's 
agument that Ule Rospondents, as sharell olders in IAT Pulkovo, shall be made responsible for 

costs in proportion to their sharenolding, must fai Th is failum is basoo on the simple f~ relfed 

on by too Respondents, that the relevant cl ause 01 the Chmter of I/IT Pulkovo, too Company, 
commits only the Company which, as is undisputed, was liqu id~ted in earty 2008, shortly after the 

instigation ef tllis arbitration. The Company has not beef] represented in thi s arbitration. Its 

16751S22932, ltLlVfJ1UT~11~ . l /PABR 



shareh<>OOrs are oot liable for the debts of the C<Jmpany and, consequently, the Claimant's 

ruliance on dause 20.10 is m;"~aced. 

29 March 2012 

16T~S22931. liUvE/1 07til r~.I,IPABR 


