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I. Scope of Work and Qualifications 
1. Navigant Consulting, Inc. has been asked by Arnold & Porter, LLP (“Counsel”) to prepare  

this expert report in connection with the arbitration proceedings comm enced by Mercer 

International, Inc.,  (“Mercer” or “Claim ant”) against the Governm ent of Canada (“Canada” or 

“Respondent”) pursuant to Chapter 11 of the North Am erican Free Trade Agreem ent 

(“NAFTA”).   Mercer’s subject investm ent is its wholly-owned Canadian subsidiary, Zellstoff 

Celgar Ltd.  and its in terest in a  Canadian lim ited partnership, Ze llstoff Celgar Lim ited 

Partnership (collectively, “Celgar”).  The limited partnership’s general partner is Zellstoff Celgar 

Limited, which owns 0.1 percent of the partners hip units, and its lim ited partner is Mercer, 

owning 99.9 percent of the partnership units.1 

2. Celgar operates and owns the assets of the Celgar Mill, a northern bleached softwood kraft 

(“NBSK”) pulp m ill in Castlegar, British Columb ia with a capacity of 520,000 air-d ried metric 

tons (“AD MT”) per year. 2  The Celgar Mill has the ability  to  self-g enerate “g reen energy” 

through its biom ass-based cogene ration facility with nam eplate generating capacity of 100 

megawatts (“MW”).3  The Celgar Mill’s gen eration capacity exceeds the m ill’s own elec tricity 

demand (its  “load”).  S ince 2010, the Celgar Mill has been permitted to se ll its self-generated 

electricity that is in ex cess of its load at “g reen energy rates,” which historically have been 

higher than the spot price of c onventionally generated electricity  in British Colum bia.  Celgar 

also has sought to sell its below-load electricity, but has been prevented from doing so by acts of 

the BC Hydro and Power Authority (“BC Hydr o”), a Crown corporation owned and controlled 

by the Prov ince, and th e British Colum bia Utilities Comm ission (“BCUC”), the Province’ s 

public utility regulatory agency. 

3. To facilitate the sale of all its b iomass fueled green energy, in August 2 008, Celgar signed 

a power supply agreem ent with its electric u tility, FortisBC Inc. (“FortisBC”), under which 

Celgar would have been able to purchase embedded cost utility power to meet its entire load (the 

“FortisBC PSA”).4  In January 2009, Celgar secured an electricity purchase agreement with BC 

                                                 
1 Zellstoff Celgar LP, 2013 Audited Financial Statements, p. 5 (NAV-61) 
2 Mercer 2013 10-K, p.5 (NAV-01). 
3 Although the Celgar Mill has 100 MW of nameplate generating capacity, it currently does not utilize its full 
generating capacity. 
4 Power Supply Agreement Between Zellstoff Celgar Limited Partnership and FortisBC Inc., 21 August 2008 
(“FortisBC PSA”) (NAV-69) 
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Hydro for the sale of a portion of its biom ass-fueled green energy (the “B C Hydro EPA”) – that 

portion being amounts in excess of its 2007 load.5   

4. Through these arbitration proceedings, Mer cer claim s that Canada, through the 

Government of the Province of British Columbia (“British Columbia”, “BC”, or the “Province”) 

and BC Hydro have acted in a discrim inatory manner with regard to Celgar’s ability to purchase  

electricity from its utility, FortisBC, at em bedded cost rates.  Mercer claim s that the BCUC and 

BC Hydro have im plemented a number of discrim inatory measures against the Celgar Mill (the  

“Measures”).  

5. First, Mercer claims these Measures have frustrated the FortisBC PSA and have precluded 

Celgar f rom purchasing any electric ity f rom FortisBC at trad itional embedded cost ra tes while 

Celgar is selling self-g enerated electricity.  Prior to 6 Ma y 2009, there had been no restrictions 

on FortisBC’s ability to supply po wer at em bedded cost rates to self-generators in its service  

territory, including Celgar.  On 6 May 2009, BCU C Order G-48-09 applied a “net of load”  

standard to Celgar and  other s elf-generating customers of FortisBC th at prevented Celgar from  

purchasing embedded cost utility power while it is selling self-generated power at h igher prices.  

By restricting Celgar’s access to embedded cost power to meet its m ill load, the Me asures have 

limited the volume of biomass-fueled green energy th at Celgar can sell at  higher prices.  Under 

Order G-48-09, Celgar as a practical m atter can se ll only that portion of its self-generated 

electricity that is in ex cess of its own load, co mpelling Celgar f irst to use its self -generated 

electricity to meet its own load.  

6. Second, BC Hydro and the Province (through th e BCUC’s approval of the BC Hydro EPA 

on 31 July 2009) also imposed a “ net of load” st andard on Celgar through the BC Hydro EPA.   

Through the BC Hydro EPA’s “exclusivity” and gene rator baseline (“GBL”) provisions, Celgar 

is restricted from selling any self-generated electricity below its GBL of 349 GWh per year.  We 

understand that this GBL was set at the level of  Celgar’s 2007 load.  We further understand that 

the BC Hydro EPA prevents Celgar from  selling its b elow-load energy (i.e., self-generated  

electricity under the GBL) not only to BC Hydro but also to any third party.   

7. Mercer claims that competing pu lp mills have entered into arrangements with BC Hydro, 

including some approved by the BCUC, that allo w those m ills greater access to em bedded cost 
                                                 
5 BC Hydro and Zellstoff Celgar Limited Partnership, Electricity Purchase Agreement, Bioenergy Call for Power 
Phase I, 27 January 2009 (“BC Hydro EPA”) (NAV-71). 
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utility power while th ey are  selling self-generated power at highe r prices.  As  a re sult, Mercer 

claims competing pulp m ills have the ability to  divert se lf-generated electr icity f rom servicing 

load requirements and can sell th is self-generated electricity to BC Hydro (or othe rs) at h igher 

biomass-based green energy prices.   

8. We further understand  that there are parall el regulato ry pro ceedings on going before th e 

BCUC regarding the Measures.  We were informed that in December 2012, BCUC Order G-202-

12 theore tically would allow Celga r to purch ase all of  its  elec tricity needs f rom FortisBC.  

However, this ruling requires FortisBC to procur e incremental energy to supply Celgar (the 

“matching m echanism”), and the BCUC has not yet approved a rate for FortisBC to provide 

service under this m atching mechanism.  Fortis BC has proposed a rate that would not provide 

Celgar with energy a t traditional embedded cost rates of the sort  BC Hydro provides  to its  self-

generating pulp mills.  Instead, Fo rtisBC proposes to charge Celgar for the full increm ental cost 

of all power it m ust purchase at m arket rates under the matching mechanism.  Thus, Celgar still 

has no access to embedded cost utility power to meet its load while it  is selling electricity as the  

Province makes available to all other pulp m ills through BC Hydro.  Celg ar remains unable to 

sell any power below its 2007 load of 349 GWh per year, and thus has been denied the prem ium 

price a t which Celgar and other p ulp m ills in the Provin ce have sold biom ass-based green 

energy. 

9. We are inform ed by Counsel that Order G -48-09 is expected to rem ain in place 

indefinitely.  Accordingly, Couns el has asked us to determ ine the dim inution in value of 

Claimant’s investment in Celgar as a result of the Measures. 

10. Nothing in our conclusions or opinions stated he rein is intended to address legal arguments 

formed by the parties in either this proceeding or in the regulatory proceedings before the BCUC.  

Accordingly, this report does not contain any opinions on matters of law that would require legal 

expertise. 

11. We understand that there m ay be further docum ent disclosures as part of this arbitration 

proceeding and tha t ad ditional do cument disc losures and filings m ay be m ade in conjunction 

with ongoing BCUC re gulatory proceedings.  Theref ore, we m ay revise or update o ur analyses 

based on new documents produced or new regulatory proceedings with the BCUC.   

12. I, Brent C. Kaczmarek, am a Managing Director in the Washington, DC office of Navigant 

Consulting, Inc.  I lead Navigant ’s International Arbitration pr actice and have served (or am  
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serving) as a financial, valuation, and dam ages expert in over 90 inte rnational arbitrations 

including more than 80 investo r-state arbitrations.  I have been appointed as an expert in 

investor-state arbitrations by both investors and states in a balan ced proportion.  I led a team  of 

professionals at Navigant in preparing this repo rt and I take responsibi lity for its contents. The 

team of professionals th at assisted m e includes Certif ied Public Accou ntants and p ersons with  

Masters of Business Administration degrees.   All of our work performed in accordance with this 

assignment was done under my direction and supervision. 

13. I hold the designation of Charte red Financial Analyst, a globa lly recog nized des ignation 

held by professionals dem onstrating com petence in the valuation of investm ents and the 

investment decision-making process.  I received this designation in 19 98 from the Association 

for Investment Managem ent and Research (no w CFA Institute), the governing bod y of charter-

holders.  There are ch arter-holders and charte r-holder candidates residing in m ore than 160 

countries worldwide.  My curriculum vitae is provided as Appendix 1 to this report. 

14. The list of documents that we relied upon in pr eparing this report is provided as Appendix 

2.  If additional docum ents or facts com e to ou r attention which m ight have a bearing on t he 

quantum of any claim, we reserve the right to modify our independent calculations. 

II. Executive Summary 
15. Mercer completed its acquisiti on of the Celgar M ill in February 2005 for approximately 

US$ 210 million.  Since then it has invested over  C$ 100 m illion to modernize and improve the 

mill, including C$ 64.9 m illion in its Green Energy Project, with assis tance from the Canadian  

federal government under a generally available pulp mill assistance program. 

16. The Celgar Mill utilizes  the kraft process to produce pulp. The m odernized Celg ar Mill 

produces exclusively NBSK pulp and principally  m arkets its products to Asia and North 

America.  As a consequence of its investments, the Celgar Mill now owns 100 MW of electricity 

generation capacity w hich is prim arily fueled  by black liquor as we ll as hog fuel, both 

byproducts of the NBSK production process.  

17. A unique aspect of the kraft pr ocess is the recycling of the black liquor created during the 

pulp production process.  Black liq uor contains both chem icals us ed in the kraft process and 

wood chip residues (lignin) that retain a high en ergy content which can be used as a biofuel to 

produce energy in the form  of both heat and elect ricity.  Using a recovery boiler to burn the 

black liquor, the m ill can recover th e kraf t chemicals for recycling back into the kraf t process 
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and also generate steam  that m eets the pulp m ill’s thermal needs and ru ns a turbin e to produce 

electricity.  The electricity generated through this  process is considered to be renewable and 

"green" as it originates from  forest biom ass.  The black liquor burned for electricity production 

in the recovery boiler of the green energy system, as well as hog fuel burned in the power boiler, 

entail no increm ental operating cos ts for pulp m ills as these are by-products of the m ill’s pulp 

production.6   

18. In 2007, the Province issued a new clean energy plan that, inter alia, set out to increase the 

Province’s reliance on bioenergy and other s ources of renewable energy. Accordingly, in 

February 2008, BC Hydro sought to  utilize the f orest product i ndustry’s biomass and residuals 

(such as sawmill residues, logging debris , etc.) for power production th rough its Bioenergy Call 

for Power Phase I.  As a result of the Province’s and other BC Hydro green power initiatives, by 

2012, 98 percent of BC Hydro’s production was from clean or renewable sources, including both 

its hydroelectric power plants and its green energy purchases. 

19. The Measures complained of in this m atter commenced on 6 May 2009 with BCUC Order  

G-48-09 that precluded Celgar from accessing embe dded cost power to supply the Celgar Mill’s 

load.  In turn, the Measures have precluded Celg ar from selling its self-generated power at the 

higher-priced green energy rates paid by BC Hydr o and others leading to lost cash flows for  

Celgar.  Th erefore, the Measures h ave, and will continue to, leave Celgar m ore susceptible to 

decreases in  the comm odity price of  kraft pulp.  But-for the Measures, Celgar would have (1) 

received higher cash flows from 6 May 2009 until today, and (2) would have been more valuable 

today than it actually is today.  

20. To calculate the lost h istorical cash flows and the dim inution in the value of Claim ant’s 

investments in the Celgar Mill caused by the Measures, we constructed two separate scenarios of 

financial pe rformance of  the Celgar Mill: 1) a  scenario b ut-for the Measures (the “But-Fo r 

Scenario”) and 2) an actual sc enario inc luding the im pact of  the Measures (the “Actual 

Scenario”).  Each scen ario con tains two disc rete pro jection periods : (1) the Ce lgar M ill’s 

historical o perations from  6 May 2009 to 31  Decem ber 2013 (“h istorical period”) and  (2) its 

projected operations during th e rem ainder of the BC Hydro EPA from  1 January 2014 to 31 

December 2020 (“future period”) as well as a term inal value representing Celgar’s continuing  

                                                 
6 The Celgar Mill may also purchase small amounts of hog fuel from third parties. 
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operations after 2020.  Figure 1 belo w demonstrates that the two s cenarios are largely the sam e 

with the exception of the revenues from electricity sales.   

Figure 1 – Comparison of But-For and Actual Scenario Free Cash Flows  
(Assuming a Below Load Access Percentage of 100 Percent) 

 
21. In constructing our But-For Scen ario, Counsel asked us to ev aluate different GBLs based 

on Celgar’s assumed “Below Load Access Percentage” (i.e., the percentage of Celgar’s load that 

can be supplied by embedded cost utility power while Celgar is selling electricity).  Specifically, 

we were asked to assume the following potential scenarios in Table 1 below.   

 Table 1 – But-For Scenario Below Load Access Percentages  

 
22. Utilizing these scenarios, we ca lculated that Ce lgar’s tota l histor ical lost cash f lows as  a 

result of the Measures were C$ 17 m illion to C$ 79 million and its diminution in v alue was C$ 

44 million to C$ 153 million as of 31 December 2013. As Table 2 below shows, as a result of the 

Measures, Celgar’s damages are between C$ 61 million and C$ 232 million. 
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 Table 2 – Total Lost Profits and Diminution in Value of Celgar as a Result of the Measures 
(C$ millions)  

 
23. We apply interest from the respective date of each period’s lost cash flows to compensate 

Claimant for the time value and opportunity cost of money.   We believe it would be appropriate 

for the tribunal to consider two different commercial rates of interest when calculating the 

interest due to Claimant.  We discuss each rate in turn. 

24. First, the tribunal could award the yield on Canada’s sovereign bonds.  Second, the tribunal 

could award the Canadian Prime Rate of interest plus 2 percent.  Table 3 below summarizes the 

damages from Table 2 above, the interest accrued to 31 December 2013 on the lost cash flows, 

and the total damages including interest. 

Table 3 – Total Damages with Interest (C$ millions) 
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III. Overview of the Global Pulp Market and the British Columbia Pulp 

Market 
25. In this section, we briefly describe the globa l pulp m arket as well as the Canadian and 

British Columbia markets in order to explain our assessment of the market demand for pulp and 

pulp products. This discussion also  includes an analysis of th e global and Canadian paper 

products industry, the sector which has the largest demand for pulp. 

A. The Global Pulp Market 

26. Pulp is a f ibrous m aterial pr imarily cons isting of  cellulose  a nd commonly m anufactured 

from wood – softwoods (conifers) and hardw oods (broad-leaved trees ) – but can also be 

manufactured from plants such as flax and cotto n.  Pulp is produced by separating the cellulose 

fibers from the rest of the wood.7  The cellulose is separated by destroying or softening the lignin 

that bind the cellulose fibers together.8  There are two primary methods used to generate pulp: 1) 

mechanical pulping and 2) chemical pulping.  Mechanical pulping uses machinery to separate the 

cellulose f ibers f rom the lign in w hich bind s th em together.  Mechanical pulping m ay also 

introduce heat, s team, or chem icals to assist in th e sof tening of  the lignin to f ree the cellulose 

fibers.9  In contras t, ch emical pulping produces pulp by dissolvi ng the lignin that binds the 

cellulose through a chemical reaction. 10  The Celgar Mill is a chemical pulp mill.   

27. Claimant is one of the largest pulp producers in the world.  Other large global pulp and 

paper companies include Stora Enso, Sappi, Oji Paper, Domtar, Canfor Pulp, and Resolute Forest 

Products.11  In 2012, the worldwide pulp m arket produced over 160 m illion tons  of pulp. 12  

Figure 2 below shows the global production of various types of pulp.   

                                                 
7 Catalyst Paper, How We Make Kraft Pulp, September 2012 (NAV-02). 
8 Catalyst Paper, How We Make Kraft Pulp, September 2012 (NAV-02). 
9 European Paper & Packaging Industries, Types of Pulping Processes (NAV-03).  
10 European Paper & Packaging Industries, Types of Pulping Processes (NAV-03). 
11 RISI, The PPI Top 100, Most Companies in the Black, 30 August 2011 (NAV-04). 
12 RISI, World Pulp Annual Historical Data Excerpt, 2013, p.2 (NAV-06). 
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Figure 2 – Global Pulp Production, 1995-201213 

 
B. The Kraft Process 

28. The Celgar Mill utilizes  the kraft process to produce pulp.  The kraft process is a ch emical 

wood pulping process that involves the extracti on of cellulose from  wood.  The Celgar Mill  

purchases softwood chips (or pulp logs that can then  be chipped in Celgar’s  facilities on site) as 

the principal raw material for its operations.14  The Celgar Mill uses a m ix of around 25 percent 

Douglas Fir, 65 percent Spruce/Pine/Fir and 10 percent Cedar/Hemlock.15   

29. The kraft process converts the wood chips into pulp through a multistep process.  First, raw 

wood chips are preheated with steam  and i mpregnated with a chem ical solution of sodium 

hydroxide and sodium  sulf ide called “white liquor.” 16  Next, the wood chips are cooked for 

several hours under pressure in a “diges ter” until the lignin is degraded. 17  The pu lp is the n 

separated from the chemical solution, now called “black liquor” (i.e., the mixture of lignin, spent 

white liquor, and other chem icals) and is washed and bleached. 18  The p ulp is then pressed into 

                                                 
13 RISI, World Pulp Annual Historical Data Excerpt, 2013, p.2 (NAV-06). 
14 Witness Statement of Brian Merwin, ¶ 63 
15 Mercer International Pulp Mills- Operations (NAV-07). 
16 EPA Compilation of Air Pollutant Emission Factors, Volume 1 Chapter 10, January 1995 (NAV-08). 
17 Catalyst Paper, How We Make Kraft Pulp, September 2012, p.1 (NAV-02). 
18 European Paper & Packaging Industries, Types of Pulping Processes (NAV-03).   
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sheets and air dried and bundled in bales weighing approxim ately 500 to 600 pounds for  

shipment to customers.19  

30. A unique aspect of the kraft process is the recycling of the black liquor.  Black liquor 

retains a high energy content which can be used as a biofuel to produce energy in the form of 

both heat and electricity. 20   The black liquor is distilled an d concentrated, then bu rned in the 

recovery boiler. 21  W hen the black liquor is burned in th e recovery boiler, a chemical reaction 

occurs which allows for the recovery of the kraft chem icals.22  In plants equipped with a green 

energy generation system , the steam produced  through com bustion powers turbines which 

generate electricity.  In Figure 3 below, we illustra te a sim plified diagram of the kraf t process 

and the green energy system.   

                                                 
19 Catalyst Paper, How We Make Kraft Pulp, September 2012 (NAV-02). We understand Celgar estimates its bale 
size for export average 550 pounds and its bale size for domestic shipments to customer average 615 pounds. 
20 EPA Compilation of Air Pollutant Emission Factors, Volume 1 Chapter 10, January 1995, p.1 (NAV-08). 
21 EPA Compilation of Air Pollutant Emission Factors, Volume 1 Chapter 10, January 1995, p.1 (NAV-08). 
22 EPA Compilation of Air Pollutant Emission Factors, Volume 1 Chapter 10, January 1995, p.1 (NAV-08). 
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Figure 3 – The Kraft Pulp System and Green Energy System23 

 
31. The electricity generated thr ough the kraft process is consid ered to be renewable or 

“green”.24  Unlike other green and renewable electrical generation (such as hydroelectric or solar 

generation), the com bustion of black li quor generates carbon dioxide em issions.25  However, 

these em issions are absorbed by newly plante d trees and are negated by sustainable wood 

harvesting practices. 26  It is im portant to no te that the black liquor burned for electricity 

production in the recovery boiler of the green en ergy system, as well as the hog fuel burned in 

the power boile r, has no increm ental oper ating costs f or pulp m ills.27  As a c onsequence, 

                                                 
23 Mercer 2013 10-K, p. 15 (NAV-01). 
24 Renewable Energy World, Bioenergy (NAV-05). 
25 Renewable Energy World, Bioenergy (NAV-05). 
26 Renewable Energy World, Bioenergy (NAV-05). 
27 There are incremental capital expenditures costs associated with the installation and maintenance of electricity 
generating turbines.  Further, in certain circumstances small amounts of hog fuel may be purchased from third-
parties.  For example, in 2009, Celgar Mill made no purchases of hog fuel from third parties.  [[ 

]] See 2010 Zellstoff Celgar Mill Level Financial Report, PDF p.33 
(NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.30 (NAV-64). 
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electricity production and pulp production are codependent.  When pulp production increases the 

supply of black liquor increases , which can be burned to ge nerate increas ed am ounts of 

electricity.  In order to increase electricity generation, pulp production must increase. 

C. The Global NBSK Pulp Market 

32. Softwood kraft pulps constitu te 44  percent of the chem ical pulp market and can be 

subdivided into “northern” or “southern” generally corresponding to the hemisphere in which the 

wood was grown.  NBSK is m ore commonly produced from trees in Canada, Northern Europe, 

and Russia. 28  The Celgar Mill exclusively produces NBSK pulp.   

Figure 4 – Global Chemical Pulp Shipments29 

 
33. NBSK is a benchm ark pulp and is recognized as a prem ium product, sought after for its 

strength.  An independent study found that NBSK was stronger than Southern bleached softwood 

kraft (“SBSK”) and th at NBSK from  British Co lumbia was the strongest of all the NBSK 

types.30  Thus, NBSK from British Columbia typically sells at a premium and realizes the highest 

price of any paper grade pulp, which has fo llowed the global trend of other industrial  

commodities over the past decade.31 

                                                 
28 Canfor Pulp Products Annual Information Form, 6 February 2012, p. 7 (NAV-09). 
29 Canfor Pulp Products Annual Information Form, 6 February 2012, p. 10 (NAV-09). 
30 Canfor Pulp Products Annual Information Form, 6 February 2012, pp. 17 (NAV-09). 
31 Canfor Pulp Products Annual Information Form, 6 February 2012, p. 17 (NAV-09). 
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34. NBSK is a global commodity and NBSK supply is  price e lastic,32 with pulp production 

closely correlated to pu lp prices.  During the global recession beginn ing in 2008,  the price o f 

pulp declined as dem and for pulp and paper pr oducts decreased.  Consequently, num erous 

higher-cost m ills were forced to  close throug hout th e w orld.33  Pulp production capacity 

increases only began to rebound in  2011 as pulp consum ption rebounded.34  As can be seen in 

Figure 5 below, pulp list prices rebounded to pre-cr isis levels in mid-2010 and have continued to 

climb through 2013. 

Figure 5 – Historical Global NBSK Pulp Prices (FOEXUSNB Index), 2007-201335  

 
D. The Pulp Market in British Columbia 

35. Within Canada, British Columbia is the largest exporter of pulp in terms of value.36  British 

Columbia has m aintained somewhat steady le vels of pulp exports from  2001 through 2008, but 

saw a decrease in 2009 due to the global financial crisis.37  

36. The Celgar Mill is one of 19 pulp mills in British Columbia that produce a variety of pulps, 

including mechanical pulp, dissolving pulp, and NBSK pulp. 38  The 19 pulp m ills are operated  

                                                 
32 Hawkins Wright, Market Pulp Outlook, May 2011, p. 8 (NAV-10). 
33 Hawkins Wright, Market Pulp Outlook, May 2011, p. 6 (NAV-10. 
34 RISI, World Annual Historical Data Excerpt, 2013 (NAV-06). 
35 Bloomberg, FOEXUSNB Index (NAV-11). 
36 Midterm Outlook for Canadian Pulp and Paper Sector 2011-2020, p. 17 (NAV-12). 
37 Midterm Outlook for Canadian Pulp and Paper Sector 2011-2020, p. 17 (NAV-12). 
38 Pulp and Paper Mills, 2009 (NAV-13). Note that we have excluded Eurocan’s Kitimat pulp mill as it closed in 
2010. 
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by 11 m anufacturers an d seven  of  these 19  pulp m ills ar e “integ rated” (i. e., co -located) with  

paper mills that produce paper products.39   

37. Since 1991, pulp capacity (of all g rades) has d ecreased in B ritish Columbia as m ills have 

shut down operations.40  These closures were hastened by the global financial crisis, beginning in 

late 2008.  Indeed, Catalyst Pape r shut down its Elk Falls pu lp mill in 2 008 while West Fraser 

closed its E urocan facility in Kitim at in 2010. 41  British Columbia’s pul p export levels are still 

below pre-2008 levels, as Canada recovers from the global financial crisis.42  

38. As can be s een in Figure 6 below, in 2009 the overall pulp  mill capacity (of all g rades) in 

British Columbia was 6.028 million ADMT.   

Figure 6 – Pulp mills in British Columbia, 200943 

 
39. The North American pulp and paper industry has experienced a divide between strong and 

weak firms and typically stability takes priority to growth.44 In the long-term , increased demand 

for printing  and writin g grades (which consu me about 75% of m arket pulp) and  de mand for 

tissue from  Asia and other em erging m arkets o ffer the prospect for expansion of the global 

                                                 
39 Pulp and Paper Mills, 2009 (NAV-13).  
40 Major Primary Timber Processing Facilities in British Columbia, 2009, pp.11-12 (NAV-14). 
41 Hawkins Wright, Market Pulp Outlook, May 2011, p. 6 (NAV-10); CBC News, Kitimat Paper Mill Shuts Its 
Doors, 31 January 2010 (NAV-15). 
42 BC’s Exports Moving Out of the Woods, March 2012, p.2 (NAV-16). 
43 Pulp and Paper Mills, 2009 (NAV-13). Note that we have excluded Eurocan’s Kitimat pulp mill as it closed in 
2010.   
44 Deloitte 2012 Global Forest, Paper, and Packaging Sector Outlook, p. 4 (NAV-17). 

Company
Mills

Capacity 

(ʹ000 ADMT)

Canadian Forest Products Ltd. 4          

Cariboo Pulp & Paper Co. Ltd. 1          

Catalyst Paper 5          

Domtar 1          

Howe Sound Pulp & Paper Ltd. 1          

Kruger Products Ltd. 1          

Nanaimo Forest Products 1          

Neucel Specialty Cellulose 1          

Quesnel River Pulp Company 1          

Tembec Industries Ltd. 2          

Zellstoff Celgar Limited Partnership 1 490                  

Total 19 6,028              

Pulp
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demand for pulp. 45 As dem and for pulp and its end products returns to pre-crisis levels and as 

pulp prices continue to increase, the outlook for firms that can maintain production while cutting 

costs remains strong.   

IV. Overview of Power Production in British Columbia  
40. When integrated with a green ene rgy system , the kraf t process allo ws NBSK m ills to 

become cogeneration plants with the capability to produce thermal energy and electricity that can 

be used inte rnally or sold into the wholesale market.  As  discussed, Claim ant alleges that the  

Measures restricted Celgar’s access  to em bedded cost utility power while selling electricity, in  

turn limiting the volume of self-generated electricity it can sell.  Because Claimant’s claims arise 

out of restrictions in the electricity market, in the following subsections, we provide an overview 

of electricity production and generation in British Columbia.   

A. Power Production and Regulation in British Columbia 

41. Pursuant to  the Utilities Commission Act, British Colum bia’s ele ctricity m arket is 

regulated through the BCUC. 46  The BCUC has the au thority to  regulat e rat es, t ariffs, and 

charges, to regulate the provisi on o f service  within the pro vince and  to approve large c apital 

expenditures for the Province’s electricity system.47  The BCUC seeks to ensure that ratep ayers 

receive energy services at fair ra tes while a llowing utilities to earn  a fair rate of return on their  

invested capital.48   

42. In British C olumbia, the prim ary source of el ectricity generation is hydroelectric power.  

BC Electric,  later known as BC Hydro, built th e first major hydroelectric power plant in 1898 

and hydroelectric power has been the dom inant fuel source in British Colum bia since the early 

1900s.49 In the 1960s through the 1980s, BC Hydro continued the rapid developm ent of 

hydroelectric power, completing six large hydroelectric projects.50   

                                                 
45 Market Pulp, Pulp Markets Hit Bump in Road as Prices Slip on Weaker Demand, December 2011 (NAV-18); 
Hawkins Wright, The Outlook for Market Pulp, Supply, Demand and Prices, July 2013, p.95 Figure 87(NAV-19). 
46 British Columbia Utilities Commission Website (NAV-20) 
47 Understanding Utility Regulation, A Participant's Guide to the British Columbia Utilities Commission, p. 9-10 at 
Table 2-3 (NAV-21). 
48 British Columbia Utilities Commission, Organization Profile (NAV-22). 
49 Center for Energy, Hydropower Timeline (NAV-23). 
50 BC Hydro, Projects (NAV-24). 
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43. British Columbia’s electricity system encompasses over 18,000 kilometers of transmission 

lines and 55,000 kilometers of distribution lines across the Province. 51 BC Hydro, which merged 

with the British Colum bia Transmission Corporation in July 2010, coordinates and controls the 

vast majority of the electric generation and transmission facilities in British Columbia.52  Figure 

7 below is a map of the British Columbia electrical transmission and distribution system. 

Figure 7 – British Columbia Transmission Line Map53 

 

                                                 
51 BC Hydro Transmission Systems (NAV-25); BC Hydro Systems, Distributions (NAV-26).  
52 BC Hydro Transmissions (NAV-27). 
53 BC Bulk Transmission System (NAV-28). 
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44. British Columbia’s electricity system forms part of the North American Grid, and has been 

linked to Alberta and the United States for over thirty years.54 In particular, British Columbia has 

two 138 kV lines and one 500 kV line that connect s with Alberta, as well as two 500 kV lines  

and two 230 kV lines that c onnect with the United S tates.55 In total, British Colum bia exported 

6,922 gigawatt-hours (“GWh”) and imported 8,473 GWh of electricity during 2013.56  

45. The British Columbia and the Pacific Northwest region commonly trades excess electricity 

at the Mid-Columbia Trading Hub (“Mid-C”), an electricity trading hub located in the m iddle of 

the Columbia River in Washington State n ear several hydroelectri c generating facilities. 57  The 

Mid-C is the second largest trading hub for electricity in the We stern United States. 58  

Accordingly, the spot market price of electricity for market participants is often quoted at Mid-C 

at “peak” prices (i.e., for deliv ery from 7 AM to 10 PM) and “off- peak” prices (i.e., for delivery 

from 10 PM to 6 AM). 59  In Figure 8 below, we show the da y-ahead peak and off-peak price of 

power at Mid-C from 2007 to 2013. As can be seen  in Figure 8, Mid-C peak and off-peak prices 

are cyclical,  with h igher prices during winter months and lower prices during summer m onths.  

Mid-C prices declined as a resu lt of the global financial crisis  in 2008 and 2009, a nd have yet to 

rebound to their pre-crisis levels.   

                                                 
54 BC Hydro Transmission Systems (NAV-25). 
55 BC Hydro Transmission Systems (NAV-25). 
56 NEB, Electricity Exports and Imports: Monthly Statistics for December 2013, Table 2.A p.2 & Table 2.B pp.1-2 
(NAV-29). 
57 Chelan PUD, Columbia Grid Board, 22 July 2008, p. 3 (NAV-30). 
58 Chelan PUD, Columbia Grid Board, 22 July 2008, p. 8 (NAV-30). 
59 Bloomberg Mid-C Spot Prices, 2007-2014 (NAV-31) 
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Figure 8 – Mid-C Off-Peak and Peak Day-Ahead Spot Prices, 2007-201360  

 
46. As British Colum bia’s primary source of elec tricity is fro m hydroelectric generation, the 

Province has historically gene rated renewable or green ener gy.  However, in 2007, British 

Columbia recognized th at electricity demand was outstripping supply, resulting in th e Province 

importing as much as 10 percent of its electricity.61  In response, British Columbia introduced its 

Clean Energy Plan in 2007 which sought to reduce the Province’s net greenhouse gas e missions 

to ze ro as  well as  m ake the  Prov ince elec tricity s elf-sufficient.62  As of 2007, BC Hydro 

projected that electricity de mand would increase 45 percent through 2027. 63  As we will discus s 

in Subsection B below, the Province’s 2007 Clean Energy Plan resulted in various green energy 

initiatives and tenders solicited for green energy from various sources. 

B. Electric Utilities in British Columbia 

47. There ar e two principa l geograph ic serv ice te rritories in  British  Colu mbia f or th e retail 

distribution of electricity, as well as several small mun icipal distribution com panies.  The 

majority of British Columbia is in BC Hydro’s s ervice area. A smaller area, in which the Celgar 

Mill is located, is supplied by Fortis BC.  As can be seen in Figure 9 below, BC Hydro’s serv ice 
                                                 
60 Bloomberg Mid-C Spot Prices, 2007-2014 (NAV-31).  Mid-C prices are quoted in US$, for consistency purposed 
we have converted the US$ prices to C$. 
61 The BC Energy Plan, A Vision for Clean Energy Leadership, p. 9 (NAV-32). 
62 The BC Energy Plan, A Vision for Clean Energy Leadership, pp. 9-10 (NAV-32). 
63 The BC Energy Plan, A Vision for Clean Energy Leadership, p. 9 (NAV-32). 
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area encompasses roughly 95 percent of British Columbia’s population while FortisBC services a 

small area in southern British Columbia along the border with the United States.64  FortisBC also 

provides wholesale supply to m unicipal distribu tion com panies with in its se rvice a rea in th e 

communities of Summerland, Penticton, Kelowna, Grand Forks, and Nelson.65 

Figure 9 – BC Hydro & FortisBC Service Areas66 

 

i. An Overview of BC Hydro  

48. BC Hydro is a Crown corporation with shares wholly owned by the Province and reports to 

the Ministry of Energy, Mines, and Petroleum Resources.67  BC Hydro generates between 43,000 

and 56,000 GW h of hydroelectri c electricity per year. 68  BC Hydro owns and operates m ost of 

the hydroelectric and traditional fossil fueled power plants in British Columbia.  Specifically, BC 

Hydro operates 31 hydroelectric facilities with 10,923 MW of installed capacity, three natural 

gas fired thermal generating plants with 1,069 MW of installed capacity and 13 diesel generation 

                                                 
64 BC Hydro, Our System (NAV-33); Fortis BC, Electricity Utility (NAV-34). 
65 Fortis BC, Electricity Utility (NAV-34). 
66 Fortis BC, Electricity Utility (NAV-34). 
67 BC Hydro 2013 Annual Report, p.20 (NAV-35). 
68 BC Hydro 2013 Annual Report, p.6 (NAV-35). 
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stations with 49 M W of installed capacity. 69  In 2013, 59.8 percent of th e electricity supplied by 

BC Hydro was produced by it s hydroelectric plants. 70  BC Hydro purchases 40 percent of its 

electricity supply, and generates less than 1 per cent of its energy from its own therm al plants 

(i.e., conventional steam generation stations powered by fossil fuel). 71 BC Hydro uses its fossil 

fueled plants to supplement the hydroelectric system in periods where water inflows are low and 

to provide for supply security.72   Figure 10 below illustrates BC Hydro’s installed capacity.   

                                                 
69 BC Hydro Quick Facts, 31 March 2013 (NAV-36); BC Hydro 2013 Annual Report, p.6 (NAV-35). 
70 BC Hydro 2013 Annual Report, p.121 (NAV-35).  We understand that BC Hydro optimizes its hydroelectric 
generation by producing power during peak periods and buying power during non-peak periods to allow its 
reservoirs to recharge.  
71 BC Hydro 2013 Annual Report, p.121 (NAV-35). 
72 BC Hydro, Thermal Generation Systems (NAV-37). 
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Figure 10 – BC Hydro’s Installed Capacity73 

 
49. In 2003, the Province passed The BC Hydro Public Power Legacy and Heritage Contract 

Act, which designated as “Heritag e Resources” BC Hydro’s electri cal generation assets, storage 

reservoirs, transm ission system s, a nd distri bution system s ensuring their continuing public 

ownership.74  These Heritage Resources, constructed in the 1950s-1970s, provide the public with 

low-cost electricity as BC Hydro is obligated to provide power to its rate payers at a price based 

                                                 
73 BC Hydro 2012 Annual Report, p. 6 (NAV-38). Square markers denote hydroelectric generating stations while 
triangle markers denote fossil fuel fired thermal generating stations.   
74 British Columbia Electricity Legislation (NAV-39). 
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on their embedded costs.75  Due to the age of these hydroele ctric facilities, their remaining non-

depreciated fixed costs are very low. 

50. As the Clean Energy Plan  directed the Province to utili ze the forest product indu stry’s 

forest-based biom ass and residuals (such as s awmill res idues, logging  debris, etc. ) for power  

production capacity, BC Hydro iss ued its Bioenergy Call for Power in February 2008. 76  The 

Bioenergy Call for Power  Phase I was a request for proposals (“RF P”) from  BC Hydro for 

biomass generated electricity.  Under the Bioenergy Call for  Power, generators would offer for  

sale generation from either new greenfield projects or new incremental projects to BC Hydro at a 

“green energy price.”77  Energy prices in the Bioenergy Call for Power were established through 

a competitive bidding process followed by negotiations between generators and BC Hydro. 

51. Twenty companies re sponded to BC Hydro’s Bioenergy Call fo r Po wer with le velized 

adjusted bid prices (to ensure com parability) varying between C$ 111 and C$ 395 per MW h.78  

BC Hydro ultimately accepted bids from four companies: Claimant, Canfor Pulp and Paper, PG 

Waste to Energy, Ltd. and Dom tar Pulp and Paper.  From late-2008 through m id-2009, BC 

Hydro negotiated and secured electricity purchase agreements (“EPAs”) with the four winners. 79  

Table 4 below reveals the energy amounts, terms, and “firmness” related to the awarded EPAs. 

Table 4 – Summary of Awarded EPAs80 

 
52. The BCUC, BC Hydro, and the wi nning bidders did not disclose  the g reen energy prices 

for the awarded EPAs because tho se prices were  the resu lt of confidential negotiations.  For 

                                                 
75 The BC Energy Plan, A Vision for Clean Energy Leadership, p. 14 (NAV-32).  
76 BC Hydro, Bioenergy Call for Power Phase 1, Request for Proposal, 6 February 2008, p. 1 (NAV-40)  
77 BC Hydro, Bioenergy Call for Power Phase 1, Request for Proposal, 6 February 2008, p. 7 (NAV-40) 
78 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 2-2 p. 15 
(NAV-41). 
79 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 2-1 p.14 (NAV-
41). 
80 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 2-1 & p. 21 
(NAV-41). 

Bidder Project Location
Term 

(years)

Firm 

Energy 

(GWh/yr.)

Dependable 

Capacity

(MW)

Seasonal or

Hourly 

Firm 

Capacity

Zellstoff Celgar LP Celgar Green Energy Project Castlegar 10        238             26                   

Domtar Pulp & Paper Products Inc. Kamloops Green Energy Project Kamloops 8           201             18                   

PG Interior Waste to Energy Ltd. PGWE 2008 Prince George 15        70               8                     

Canfor Pulp LP PGP Bio Energy Project Prince George 8           70               8                     

Total 579             60                   
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public purposes, the BCUC and BC Hydro pr ovided a generic overview of the green energy 

prices without any identifying bidder inform ation.  Table 5 below reveals the results of the final 

prices for the four accepted EPAs.  Celgar can identify its bid.  As can be seen in Table 5, 

Celgar’s levelized plant gate price and levelized  adjusted bid price was the second lowest price 

offered to BC Hydro.81 

Table 5 – Final Prices in the Awarded EPAs82 

53. We understand that BC Hydro needed to justify these prices to the BCUC in order to secure 

approval of the four EP As.83  BC Hydro justified paying pr ices of over C$ 100 per MWh under 

the Bioenergy Call for Power as there were other bioenergy power acquisitions that took place in 

2007 in California and the Midwestern United States  that secured bioenergy for sim ilar prices.  

Specifically, Southern California Edison secured green generation from  plants sized below 20 

MW for prices equivalent to between C$ 100 and C$ 111 per M Wh.84  BC Hydro also compared 

these prices against the price for power from  a new “generic” (i.e., hypothetical) combined cycle 

gas turbine (“CCGT”) power plant.  BC Hydro conc luded that the levelized energy cost from  a 

50 MW  CCGT and a 250 MW  CCGT would be  between C$ 105 and C$ 149 per MW h and 

                                                 
81 The levelized gate price and adjusted bid price were calculated by BC Hydro during the review of their offer (BC 
Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, p. 12 (NAV-41)).  The 
levelized gate price was equal to the present value of the firm energy purchases in the proposal (assuming an 8 
percent discount rate and a 2.1 percent inflation rate).  The levelized adjusted bid price, in addition, accounts for the 
unique transmission losses and interconnection costs of the individual bidders.  Different bidders proposed different 
inflation escalators, which explains the different relationships between the plant gate price and the levelized price. 
82 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 2-2, p. 15 
(NAV-41). 
83 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009,  Section 5 (NAV-41). 
84 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 5-1, p. 29 
(NAV-41). 
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between C$ 79 and C$ 121 per MWh, respectively. 85  Accordingly, BC Hydro contended that its 

price for g reen energy  was not onl y consis tent with ac tivity in the  m arket, bu t als o with new 

conventional energy generation. 

54. After the issuance of the Bioenergy Call for Power Phase I, BC Hydro continued to seek to 

purchase green energy from various sources usi ng several program s.  In April 2008, BC Hydro 

unveiled the Standing Offer Program , to enco urage sm all power producers (with nam eplate 

capacities between 0.05 MW  and 10 MW ) with gr een energy generation cap abilities (such as 

run-of-river, landfill gas , wind, solar, and indus trial cogeneration).86  Under the Standing Offer 

Program, BC Hydro offered between C$ 71 and C$ 84 per MW h, de pending on location and 

whether environmental attributes were included.87 In 2011, pricing was changed to utilize a base 

price in 2010 Canadian Dollars, subject to annual adjustment tied to ch anges in the  CPI.   The 

Base Price varied fro m C$ 95/M Wh in the Peace Region to C$ 104/MWh i n the Lower 

Mainland.88 

55. In April 2010, the Province passed the Clean Energy Act , which established requirem ents 

for the Province to achieve electricity generation self-sufficiency by 2016.  The Clean Energy 

Act increased the Province’s  target  for clean or renewable elect rical generation f rom green 

sources from 90 percent to at least 93 percent.89     

56. Shortly after, in May 2010, BC Hy dro issued a Phase II of the Bioenergy Call for P ower, 

again seeking electrical generation from  bi omass based sources.  Under Phase II of the 

Bioenergy Call for Power, two pr oducers won a tender for four projects.  Specifically, W est 

Fraser Mills , Ltd. secured two con tracts, each  for 12 MW of capacity  and 88 G Wh of fir m 

energy per year, one at its Chetwynd Forest Industries Biomass Project and one at its Fraser Lake 

Sawmill Biom ass Proje ct.90  W estern Bioenerg y secured two contracts, each for 40 MW  of 

capacity and 289 GW h of power ge neration per year, one  at its Fort St. Jam es Green Energy 

                                                 
85 BC Hydro Report on the Bioenergy Call Phase 1, Request for Proposals, 17 February 2009, Table 5-6, p. 32 
(NAV-41). 
86 Klean Industries - Market News BC Hydro Launches Standing Offer Program, 17 April 2008 (NAV-42). 
87 Klean Industries - Market News BC Hydro Launches Standing Offer Program, 17 April 2008 (NAV-42). 
88 BC Hydro, Standing Offer Program, Program Rules, Version 2.3 (October 2013), p. 8. (NAV-43). 
89 BC Hydro 2012 Annual Report, p. 25 (NAV-38). 
90 Bioenergy Phase 2 Call Request for Proposals, Report on the RFP Process, 10 February 2012, Annex A, p. 15 
(NAV-44). 
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Project and one at its Merritt Green Energy Project.91  According to BC Hydro, the winning bids 

had a weighted average levelized price of approximately C$ 115 per MWh.92 

57. Finally, BC Hydro secured additional green energy through its Clean Power Call  fro m 

March to A ugust 2010.  Under the Clean Power Call , BC Hydro secured 25 EP As from  18 

proponents and 27 projects. 93  Through the Clean Power Call , BC Hydro secured 1,168 M W of 

capacity and 3,266 GW h of firm energy generation from various waste heat , run-of-river, wind, 

and storage hydroelectric projects. 94  BC Hydro’s weighted averag e levelized firm  energy price 

under the EPAs was C$ 111 per MWh.95 

58. As a result of BC Hydr o’s actions, for its fiscal years ending 31 March 2013 and 2012, 98 

percent of BC Hydro’s production was from clean or renewable sources.96 

59. BC Hydro and the Province are no t unique in their pursuit of energy from green alternative 

and renewable sources.  Indeed, as of 21 Oct ober 2013, Hydro-Quebec (Quebec’s public utility 

and also a Crown corporation) secured contract s for 189 M W of capacity from  biomass fueled 

projects throughout Quebec at C$ 106 per MWh, in cluding several with large forest products 

companies such as Tembec, Domtar, and Resolute Forest Products (formerly Abitibi Bowater).97  

Hydro-Quebec also secured contracts for wind generation, resulting in prices between C$ 93 and 

C$ 125 per MW h (in 2009 C$). 98  The Ontario Power Authorit y created a “feed-in-tariff” 

program in March 2009 that secured generation from hydro projects at prices between C$ 85 and 

C$ 111 per MWh and wind projects between C$ 115 to C$ 163 per MWh.99   

60. In the  Unite d States, Po rtland Gene ral E lectric (“PGE”, the  ele ctric u tility f or Portland, 

Oregon) received bids for 225 MW  of renewable energy (m ostly wind) at leve lized prices 

between C$  91 and C$  118 MW h in Decem ber 2008. 100  PGE issued  an  RFP for renewable 

                                                 
91 Bioenergy Phase 2 Call Request for Proposals, Report on the RFP Process, 10 February 2012, Appendix A, p. 15 
(NAV-44). 
92 Bioenergy Phase 2 Call Request for Proposals, Report on the RFP Process, 10 February 2012, p. 1 (NAV-44). 
93 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, pp. 1, 5 (NAV-45). 
94 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 1 (NAV-45). 
95 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 12 (NAV-45). 
96 BC Hydro 2013 Annual Report, p. 34 (NAV-35). 
97 Summary Table of Contracts Signed, 25 February 2014 (NAV-46); See also, CNW, Fibrek signs historic contract 
with Hydro-Québec distribution, 4 May 2012 (NAV-47); Tembec, Tembec announces first phase of $310-million 
investment to reinforce its position as a global leader in specialty cellulose, 16 March 2012 (NAV-48) 
98 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 22 (NAV-45).   
99 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 22 (NAV-45). 
100 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 22 (NAV-45). 
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resources in response to Oregon’s Renewabl e Energy Standard which was issued in 2007. 101  

Puget Sound Energy (“PSE”), a public utility in and around Seattle, Washington, received bid s 

for 2,235 MW of capacity at between C$ 85 an d 176 per MWh of hydro generation and between 

C$ 112 and C$166 per MWh of wind generation in July 2008.102   

ii. An Overview of FortisBC 

61. The second, sm aller electrical utility in the Province is FortisBC, a subsidiary of Fortis, 

Inc., the la rgest inves tor-owned dis tribution utility in Cana da.103   Besides its inv estment in 

FortisBC, Fortis, Inc. o wns a natur al gas utility in British  Colum bia and elec tric utilities in 

Alberta, Newfoundland, Prince Edw ard Island, On tario, Grand Caym an, and Turks and Caicos. 

Fortis also owns hydroelectric generation assets in Canada, Belize, and the United States, as well 

as hotels and commercial real estate in Canada.104 

62. FortisBC is  an integ rated energy com pany in British Co lumbia, providing electric ity 

generation, transm ission, and dist ribution services as well as natural gas transm ission and 

distribution services.105  FortisBC directly provides electr icity service to 111,500 customers and 

indirectly provides services through municipal suppliers to 48,500 customers.106   FortisBC met a 

peak electricity demand of 737 MW and sold 3,144 GWh of electricity during 2012.107 

63. FortisBC’s generation portfolio is m arkedly smaller than tha t of BC Hydro.  Specif ically, 

FortisBC owns and operates four hydroelectric power plants with 223 M W of installed capacity 

which m eets approxim ately 45 percent of its dem and.108  FortisBC meets 40 percent of its 

remaining energy and capacity requirem ents th rough a series of power purchase agreem ents 

(“PPAs”) and 15 percent through spot m arket producers.109  Moreover, FortisBC entered  into an 

agreement to purchase capacity from a 335 MW expansion at the Waneta Dam which is expected 

to be completed by 2015.110   

                                                 
101 Portland General Electric, PGE Requests Proposals to Secure Future Renewable Power, 23 April 2008 (NAV-
49); Oregon Renewable Portfolio Standard (NAV-108). 
102 Clean Power Call Request for Proposals, Report on the RFP Process, 3 August 2010, p. 22 (NAV-45). 
103 Fortis Inc., Fortis Companies, accessed 5 March 2014 (NAV-50) 
104 Fortis Inc., Fortis Companies, accessed 5 March 2014 (NAV-50) 
105 Fortis BC, About (NAV-51). 
106 Fortis BC, Electricity Utility (NAV-34). 
107 Fortis BC, Energy Solutions for Every Customer, Corporate Report 2012, p. 2 (NAV-52). 
108 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 9 (NAV-53). 
109 Fortis BC, Annual Information Form for the year ended 31 December 2012, pp. 10-11 (NAV-53). 
110 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 11 (NAV-53). 



Public Version 
Confidential and Restricted Information Redacted 

27 
 

64. FortisBC’s larges t PPA is with  th e Brillia nt Power Corporation (“Brilliant”), which  

provides for 27 percent of its dem and.111  FortisBC’s PPA with Bril liant was secured in 1996 for 

a term of 30 years.112  The Brilliant PPA entitles FortisBC to 149 MW of capacity and energy of 

985 GW h per year. 113  The Brillian t PPA contains a “tak e or pay” structure, under which 

FortisBC is required to pay for the contractual electricity regardless of whether FortisBC offtakes 

it.114  During 2012, Fortis BC entered into an addition al agreem ent to purchase po wer from  

Brilliant from 2013-2017, which was expected to provide an additional 2 percent of FortisBC’s 

energy requirements.115   

65. Twelve percent of FortisBC’s energy requirement was met through a PPA with BC H ydro. 

FortisBC’s PPA with BC Hydro (the “1993 FortisBC-BC Hydro PPA”) was secured on 1 

October 1993 by W est Kootenay P ower Ltd, a predecessor com pany of FortisBC.  The 1993 

FortisBC-BC Hydro PPA allowed FortisBC to purchase up to 200 MW of capacity and energy at 

BC Hydro e mbedded cost rates from BC H ydro through 30 Septem ber 2013.  For tisBC would 

pay BC Hydro for electricity under the 1993 FortisBC-BC Hydro PPA according to Rate 

Schedule 3808 of BC Hydro’s Electric Tariff.   

66. In September 2008, BC Hydro filed an applic ation to amend the 1993 FortisBC-BC Hydro 

PPA to prevent the resale by FortisBC of its embedded cost power to customers while they were 

self-generating, leading to the imposition of the Measures.  On 6 May 2009, BCUC Order G-48-

09 approved BC Hydro’s am endment, preventing FortisBC from  reselling any power purchased 

under the 1993 FortisB C-BC Hydr o PPA to custom ers while they w ere selling self-generated 

electricity.  Order G-48-09 also extended the sam e restriction on FortisBC’s sales of its non BC 

Hydro sourced electricity.  Because FortisBC’s electricity is supplied by a variety of sources, it is 

impossible for it to separate BC Hydro’s em bedded cost power from  its supply and thus  

deliveries to customers.   

V. Historical Overview of the Celgar Mill 
67. In this section we provide a brief overview of Mercer’s investment in the Celgar Mill.  This 

overview includes a historical overview of the Celg ar Mill as well as a re view of its operations 

                                                 
111 Fortis BC, Annual Information Form for the year ended 31 December 2012, pp. 10, 11 (NAV-53). 
112 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 10 (NAV-53). 
113 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 10 (NAV-53). 
114 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 10 (NAV-53). 
115 Fortis BC, Annual Information Form for the year ended 31 December 2012, p. 11 (NAV-53). 
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under Mercer’s ownership.  W e also provide a summary of the financial performance of the 

Celgar Mill since 2009, the period under which the Measures were in place.  

A. The History and Operations of the Celgar Mill 

68. The Celgar Mill is located along the Colum bia River in Castlegar, BC, approximately 600 

kilometers east of Vancouver, BC.  The Celgar  Mill was co nstructed during the late 1950s and 

began operations in 1961. 116  Beginning in 1993, at a cost of  approximately C$850 million, new 

owners Stone Container Corporat ion and China International Trus t and Investm ent Corporation 

(“CITIC”) modernized the mill and installed a 52 MW generating turbine.117  However, by 1998, 

the Celgar Mill had filed for bankruptcy due to the effects  of weak pulp m arkets and the h igh 

debt associated with the m odernization.118  The two lenders, the Royal Bank of Canada and the 

National Westminster Bank of England appointed KPMG to operate the mill as both receiver and 

trustee.119  The Celgar Mill was operated under receivership u ntil February 2005, when Mercer 

completed its acquisition of the mill for approximately US$ 210 million.120   

69. Since its acquisition of  the Celgar Mill, Mercer has  invested over C $ 100 m illion to 

modernize and improve the mill.  From 2005-2006, Mercer invested C$ 28 million in its “Project 

Blue Goose”, to increase pulp and energy pro duction and  reliability and to reduce operating 

costs.121  From 2008-2010,  Mercer invested C$ 64.9 million in its Green En ergy Project (toward 

which Natural Resources Canada co ntributed C$ 46.8 m illion under its  Pulp and Paper Green  

Transformation Program), which  added a 48  MW turbine and upgraded  the m ill’s power boiler 

and steam  facilities. 122  Also in 2008,  Mercer inv ested C$ 1 1 m illion to  upgrade th e wood  

chipping plant, allowing it to produce [[ ]] percent of its wood chips on site.123 

70. The modernized Celgar Mill produces exclus ively NBSK pulp.  The plant has an annual 

capacity of approxim ately 520,000 air dried m etric tons (“ADMT”) and principally m arkets its 

products to Asia and North Am erica.124  The C elgar Mill now has 100 MW  of generation 

                                                 
116 Celgar celebrates 50 years of operations in Castlegar, 13 July 2011 (NAV-54). 
117 Mercer to buy Celgar NBSK pulp mill for $210 million (NAV-55). 
118 Celgar celebrates 50 years of operations in Castlegar, 13 July 2011 (NAV-54). 
119 Mercer to buy Celgar NBSK pulp mill for $210 million (NAV-55); Celgar celebrates 50 years of operations in 
Castlegar, 13 July 2011 (NAV-54). 
120 Mercer to buy Celgar NBSK pulp mill for $210 million (NAV-55). 
121 Zellstoff Celgar Mill Website (NAV-56). 
122 Zellstoff Celgar Mill Website (NAV-56). 
123 Witness Statement of Brian Merwin, ¶ 63; Mercer 2009 Annual Report, PDF pp. 12,46 (NAV-86).  
124 Mercer International Pulp Mills- Operations (NAV-07). 
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capacity which is prim arily fueled by black liquor as well as hog fuel, both byproducts of the 

NBSK production process. 125  Figure 11 below, shows the Ce lgar Mill’s pulp production and 

electricity generation from 2009-2013. 

Figure 11 – Celgar Mill’s Pulp and Electricity Production, 2009-2013126 

 
71. The Celgar Mill now ge nerates more electricity than its load.  Under the Measures, Celgar  

can sell any electricity it generates in excess of its 2007 load, which, since 2010, it has sold to 

BC Hydro under the BC Hydro EPA.  Previously, Celg ar had sold electricity to FortisBC at rates 

tied to its costs to purchase power from BC Hydro, and through power traders at higher prices. 

B. Financial and Operational Performance of Celgar Since 2009 

72. In this subsection, we provide a review of the Celgar’s fina ncial and operational 

performance from 1 January 2009  to 31 Decem ber 2013 as  reported in  the m ill level financial 

statements of Zellstoff Celgar L imited Partnership (the direct owner and operator of the Celgar 

Mill).127   As we will disc uss in greater deta il in Section IX below, the period f rom 1 January  

                                                 
125 Mercer 2013 Annual Report, pp.19,20 (NAV-01). 
126 2009 Zellstoff Celgar Mill Level Financial Report (NAV-62); 2010 Zellstoff Celgar Mill Level Financial Report 
(NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report (NAV-64); 2012 Zellstoff Celgar Mill Level 
Financial Report (NAV-65). 
127 While Celgar has prepared separate audited financial statements (NAV-57 – NAV-61), we have relied on its mill 
level internal financial reports (NAV-62- NAV-66) as they provide a greater level of detail with regard to Celgar’s 
operations. We note that the income statement and cash flows in Celgar’s internal financial reports match Celgar’s 
audited financial statements.  There are slight variations in Celgar’s balance sheet due to differences between US 
and Canadian generally accepted accounting principles (“GAAP”). 
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2009 to 31 Decem ber 2013 for ms the basis for NB SK sales and production in both the But-For 

and Actual Scenarios as well as the basis for electricity sales in the Actual Scenario.  

73. In 2009, [  

 ]  Celgar sold approxim ately all its 

pulp produced, selling [[  ]] ADMT129 of NBSK pulp and producing 466,855 ADMT. 130  

Celgar’s prim ary sales m arkets we re [[  

 ]] of its  sales volum es, respectively. 131  Celgar also generated 359,897 

MWh of el ectricity of which 35,372 M Wh wa s sold to custom ers at an average net price to 

Celgar of [  ] per M Wh, primarily through a com bination of sales into Alberta at Alberta 

spot prices, to the Mid-C, a nd to FortisBC at a fixed price. 132  Celgar purchased 26,259 M Wh of 

electricity from  suppliers (i.e., FortisBC) and spent C$ 28.1 m illion on property plant and  

equipment, most of which was directed toward the Green Energy Project.133   

74. In 2010, [  ]  

With the beginning of the im plementation of the BC Hydro EPA, electricity revenu es increased 

to C$ 5.6 m illion in total revenu es.134  Again, Celgar’s pulp sa les volum es approxim ated its 

production, with Celgar selling [[ ]] ADMT of pulp and producing 502,107 ADMT .135  

[[ 

 

]]  

75. The Green Energy Project becam e operational in October 2010, allowing Celgar to 

generate and to sell increased volumes of electricity in 2010.  Indeed, Celgar generated [ 

 ]  As a consequence of 

                                                 
128 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.19 (NAV-62) 
129 Air-dried metric tons (“ADMT”) is an industry standard measure unit for the weight of pulp.  Wood pulp will 
contain varying moisture content based on the humidity and temperature.  ADMT is a standard measure which 
adjusts moisture content to 10 percent.  Accordingly, 1 ADMT contains 900 kg of pulp and 100 kg of water.  
Weyerhaeuser Businesses - Cellulose Fibers Frequently Asked Questions (NAV-67). 
130 2009 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-62). 
131 2009 Zellstoff Celgar Mill Level Financial Report, PDF p. 28 (NAV-62). 
132 2009 Zellstoff Celgar Mill Level Financial Report, PDF p. 32 (NAV-62). See also Appendix 3A. 
133 2009 Zellstoff Celgar Mill Level Financial Report, PDF pp. 25, 32 (NAV-62). 
134 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 20 (NAV-63). 
135 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 20 (NAV-63). 
136 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 29 (NAV-63). 
137 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 33 (NAV-63); 2009 Zellstoff Celgar Mill Level 
Financial Report, PDF p. 32 (NAV-62). 
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completing the Green En ergy Project, sales of elec tricity could begin under the BC Hydro EPA.  

Accordingly, during 2010, Celgar sold 70,923 MW h to custom ers repres enting nearly a 100 

percent increase over 2009 sales. 138  Celgar spent C$ 41.9  m illion on  property p lant and  

equipment, again the m ajority of which was directed toward the Green  Energy Pro ject.139  The 

increase in production and sales was attributed to high dem and from China as well as shortages 

of cotton fiber, for which NBSK can be substituted in small quantities.140  The strong demand for 

pulp also contributed to an increase in lis t prices by 20 percen t during the first six months of the 

year.141  Prices  ultimately settled [[  ]] percen t higher than they were at Decem ber 2009.142  

This increasing trend in pulp prices contributed to an increase in Celgar’s profitability.   

76. In 2011, Celgar reported net inco me of  [  

] and electricity  revenues in creased to C$  14.5 m illion under the first full year of th e 

BC Hydro EPA. 144  Celgar sold [[  ]] ADMT of the  488,007 ADMT of pul p produced 

during the y ear to [ [  

]] 

The Green Energy Project was  opera tional f or the f ull yea r, prov iding Celgar  with incr eased 

electricity generation capacity.  Indeed, even though Celgar pr oduced less pulp th an in 2010, it 

was able to generate [  ] percent more electricity than in 2010.  Celgar generated [  ] 

MWh in electricity, of which 140,069 MWh was sold to BC Hydro.147   

77. In 2012, Celgar repo rted [[  

]]  Celgar sold [[  ]] ADMT of the 

490,018 ADMT of pulp produced during the year. 149  [[  

                                                 
138 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 33 (NAV-63). 
139 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 26 (NAV-63). 
140 2010 Zellstoff Celgar Mill Level Financial Report, PDF p. 9 (NAV-63). 
141 2009 Zellstoff Celgar Mill Level Financial Report, PDF p. 29 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p. 30 (NAV-63) 
142 2009 Zellstoff Celgar Mill Level Financial Report, PDF p. 29 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p. 30 (NAV-63) 
143 2011 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-64) 
144 2011 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-64) 
145 2011 Zellstoff Celgar Mill Level Financial Report, PDF pp. 27, 30 (NAV-64). 
146 2011 Zellstoff Celgar Mill Level Financial Report, PDF p. 27 (NAV-64) 
147 2011 Zellstoff Celgar Mill Level Financial Report, PDF p. 30 (NAV-64) 
148 2012 Zellstoff Celgar Mill Level Financial Report, PDF p. 12 (NAV-65) 
149 2012 Zellstoff Celgar Mill Level Financial Report, PDF p. 12 (NAV-65) 
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]]  In 

2012, the Mill generated [ ] of electricity, of which 171,994 MWh was sold to BC 

Hydro under the EPA.151 

78. In 2013, Celgar reported [[  

 ]] of which electricity  revenues were C $ 12.6 m illion.153  Celgar sold [[  ]] 

ADMT of pulp while producing 447,935 ADMT. 154  [[  

]]  Celgar 

generated [  ] MWh of electricity and sold 127,729 MWh to BC Hydro.156  Celgar’s pulp 

production, electricity generation, and sales revenues were reduced due to a longer than expected 

shutdown of the m ill during its ann ual maintenance period,  as well as a longer than expected  

ramp u p t ime.157  Mercer estim ates that approxim ately 30,300 ADMT of production was lost 

during that extended shutdown.158   

VI. The Alleged Discriminatory Measures 
79. As described in Section I, the Measures cl aimed by Mercer are twof old.  First, Mercer  

claims that BCUC Order G-48-09 ha s applied a “net of load” stan dard to Celga r, preventing it 

from accessing em bedded cost power to supply its load  while it sells self-generated electricity.   

Second, Mercer claim s that the GBL in the BC Hydro EPA was set at a level that reflected 

Celgar’s 2007 load, which also proh ibited Celgar from accessing embedded cost power from  its 

utility below that load level.  In contrast, we understand Mercer claims that competing mills have 

been applied GBL’s based on their historical le vels of self-generati on used to m eet their 

respective loads. 

80. In the subsections below, we exa mine Celgar’s agreements to buy and sell electricity (the 

FortisBC PSA and BC Hydro EPA specifically) as well as agreements of Celgar’s competitors.   

                                                 
150 2012 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-65) 
151 2012 Zellstoff Celgar Mill Level Financial Report, PDF p. 23 (NAV-65) 
152 2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-66) 
153 2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-66) 
154 2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 19 (NAV-66) 
155 2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 28 (NAV-66) 
156 2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 32 (NAV-66) 
157 GlobeNewsire, Mercer International Inc. Provides Maintenance Shutdown and Second Quarter Update, 7 June 
2013 (NAV-68) 
158 GlobeNewsire, Mercer International Inc. Provides Maintenance Shutdown and Second Quarter Update, 7 June 
2013 (NAV-68) 
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A. The Celgar Mill’s Electricity Agreements 

81. The Celgar Mill is lo cated in For tisBC’s service are a and  histor ically, Celgar ha d been 

treated by FortisBC as a typical ind ustrial consumer of electricity.  Fo rtisBC allowed Celgar to 

purchase po wer f or the  Celgar  Mill’s inte rnal n eeds at em bedded cost rates, sim ilar to other  

customers without generating capabilities.   

82. On 21 August 2008, Celgar and FortisBC entere d into a 30-year power supply agreem ent, 

the FortisB C PSA. 159  Under the FortisBC PSA, FortisBC agreed to supply C elgar with 

approximately 43 m egavolt-ampere (“MVA”), (i .e., roughly 43 MW ), an  am ount equal to the 

Celgar Mill’s full internal requirements.160   

“43 MVA of electrical generation output, being the capacity level 
of electricity required by Celgar to allow Celgar to operate the Mill 
as a reasonable production levels in a reliable state.”161 

83. The FortisBC PSA stipulated  tha t Celgar pu rchase the electricity per the “Large General 

Service Transmission” rates in FortisBC’s Electric Tariff as approved by the BCUC, specifically 

Rate Schedules 31 and 33.162   

“FortisBC shall invoice Celgar for Actual Demand at the following 
rates: 
 
(a) for the first 36 MWh of electricity within an hour at the rate set 
out in Rate Schedule 31. 
 
(b) if the Actual Dem and exceeds 36 MVA within an hour, then 
the dem and set out in Rate Sche dule 31 is billed at 36 MVA.  
However, if the Actual Demand does not exceed 36 MVA, then the 
demand set  out in Rate Schedule 31 is billed at the Actual 
Demand.  
 
(c) for any electricity exceeding 36 MWh within an hour at the rate 
set out in Rate Schedule 33.”163 

84. Rate Schedules 31 and 33 both pr ovide power to Celgar at embedded-cost rates. Rate 

Schedule 31 sets a dem and charge per MVA (i.e., MW), as well as an  energy cha rge for each 

                                                 
159 Fortis BC PSA, 26 August 2008 (NAV-69). 
160 Fortis BC PSA, 26 August 2008, p.3 (NAV-69). 
161 Fortis BC PSA, 26 August 2008, Section 1.1(s), p.3 (NAV-69). 
162 Fortis BC PSA, 26 August 2008, pp. 4, 7 (NAV-69). 
163 Fortis BC PSA, Section 3.3, p.7 (NAV-69) 
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MWh consumed.164  The  demand charge acts as a fixed cost based on the peak dem and during 

the period or the peak dem and over the previous 11 m onths.165  The energy charge is a variab le 

cost based o n the ele ctricity transmitted.  Rate  Schedule 33 provides a com pletely variable cost 

for electricity. 166  Rate Schedule 33 sets per MWh prices  based on the hour (on-peak vs. off -

peak), day (business day, weekend, holiday), and season (Winter, Summer, and Shoulder).167   

85. By allowing  Celgar to p urchase the entirety  of its electric ity requirem ents, the Fo rtisBC 

PSA was intended to allow Celgar to secu re lo ng-term ele ctricity sa les agreem ents with th ird 

parties for the output of all of its self-generation.   

 “Celgar wishes to pu rchase al l of  its indu strial e lectricity 
requirements from FortisBC in conjunction with the sale or sales 
by Celgar of its existing and pr oposed future self-generated 
electrical output to third  party purch asers, in accordance with the 
terms and conditions set out herein…”168 

86. With FortisBC offering to supply the Celgar Mill’s load requirem ent (i.e., supply the 

Celgar Mill’s electricity require ments through purchases, not self -generation), Celgar could sell 

substantially all of the Celgar Mi ll’s electricity generation to th ird parties.  W e understand that 

Celgar intended to sell its full load upon signing the Fortis BC PSA.169 

87. On 16 September 2008, shortly after Celgar si gned the Fortis BC PSA, BC Hydro filed a 

request with the BCUC to unila terally amend the 1993 FortisBC- BC Hydro PPA to prevent the 

resale of BC Hydro’s power by FortisBC to FortisBC’s customers while these customers are self-

generating and sim ultaneously selling the ou tput of this gen eration.  In light of this proceed ing, 

and until a decis ion was reached, the BCUC aske d Fortis BC to withdraw the FortisBC PSA, 

which it did. 

88. On 27 January 2009, C elgar secured a 10-year agreement to sell biom ass-based green 

energy to BC Hydro after a com petitive bidding process under the  Bioenergy Call for Power.170  

                                                 
164 See, for example, Fortis BC 2012 BCUC Tariff, PDF p. 99 (NAV-70). We note these prices are stated in 
kilowatts and kilovolt-amperes. As such, they must be multiplied by 1,000 to state in megawatts and megavolt-
amperes. 
165 FortisBC Rate Schedule 31, 2009-2013 (NAV-109). 
166 FortisBC Rate Schedule 33, 2009-2013 (NAV-112). 
167 FortisBC Rate Schedule 33, 2009-2013 (NAV-112). 
168 FortisBC PSA, Preamble, p. 1 (NAV-69). 
169 Witness Statement of Brian Merwin, ¶¶ 68, 72-73. 
170 BC Hydro EPA, 27 January, 2009.  We understand that the contract became effective on 31 July 2009 when it 
received regulatory approval with the BCUC.   
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BC Hydro comm itted to purchase from  Celgar  238 GWh annually of increm ental power 

generation.171  This amount was equal to Celgar’s expected electricity production in excess of its 

“seasonal generator baseline,” which was set at 349 GWh per year, (i.e., Celgar’s 2007 load).172   

89. BC Hydro agreed to purchase 238 GWh of electricity genera tion on a firm  basis, and the 

EPA also gave BC Hydro the excl usive right to purchase (on a non-firm basis) any additional 

electricity Celgar generated above the Celgar Mill’s GBL and the firm  energy commitment.  The 

BC Hydro EPA also prevented Celgar from  s elling any  elec tricity b elow its G BL to th ird 

parties.173  In other words, even if Cel gar could have secured sales of green energy below the 

demarcation point of power which BC Hydro wished  to purchase (which was not sold under the 

BC Hydro EPA), we understand th at the BC Hydro EPA pr ohibited Celgar from selling it.  The 

BC Hydro EPA instead required Celgar to use its below-load power (i.e., its first 349 GWh 

generated) to meet its own load. 

90. The BC Hydro EPA set two energy rates: (1) firm  energy (i.e., electricity intended to be 

available at all tim es) for 238 GWh per year a nd (2) non-firm  energy (i.e ., electricity that is 

above the seasonally contracted am ount of 238 GW h per year). 174  Fir m energy was to be paid 

using the pricing form ula in Figure 12 below.  Non-firm  energy was to be purchased based on a 

formula <  

 >175   

< Figure 12 – BC Hydro EPA Pricing Formula176 > 

 
  
171 BC Hydro EPA, 27 January 2009 – Appendix 2, Part I (NAV-71). 
172 BC Hydro EPA, 27 January 2009 – Appendix 2, Energy Profile, Part II (NAV-71). 
173 BC Hydro EPA, 27 January 2009, Article 7, (NAV-71). 
174 BC Hydro EPA, 27 January 2009, Appendix 3, Article 3 (NAV-71). 
175 BC Hydro EPA, 27 January 2009, Appendix 3, Article 3 (NAV-71). 
176 BC Hydro EPA, 27 January 2009, Appendix 3 (NAV-71). 
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91. Figure 12 above reveals that the base price for firm electricity (“FEP”) under the BC Hydro 

EPA was <[ ]>  <  

 > [  ] <  

  

 

 

>177   

92. Although Celgar’s GBL is set at its 2007 load, Celgar’s actual load has grown in recen t 

years and can be higher than its G BL.  <[  

 

 

 

 

]> 

B. An Overview of BC Hydro’s Contracts with Mills in its Service Area 

93. The mills in  BC Hydro’s service a rea also ar e restric ted f rom purchasing em bedded cost 

power from BC Hydro below their GBLs while se lling power.  Howe ver, we understand that 

under the h istorical usage standard,  the GBLs assigned by BC Hydro to com peting mills have 

allowed competing mills to access embedded cost power to  supply a portion of their load while 

they are s elling self-generated power.  Orde r G-48-09 and Celgar’s net-of-load based GBL 

precludes Celgar from doing likewise.   

94. Two competing mills – Paper Excellence’s Skoo kumchuck Mill and its Port Me llon Mill – 

have GBLs that we understand are based ostensibly  on their historical usage.  These GBLs allow 

Paper Exce llence’s m ills to  dive rt to m arket s elf-generated ele ctricity tha t cou ld be used  to  

supply each mill’s load.  These GBLs are discussed in greater detail in the paragraphs below. 

                                                 
177 The Time of Delivery Factor (“TDF”) increases or decreases the price of electricity based on the time of day 
(super-peak vs. peak vs. off-peak hours) and month (with higher prices from August – March and lower prices 
during April – July).   However, if sales are made in line with the EPA’s Seasonal Firm Energy profile, the TDF 
factor will average to 1 over the course of the year.  Accordingly, we have assumed that a TDF factor of 1 in our 
calculation.  See BC Hydro EPA, 27 January 2009, Appendix 2 and Appendix 3, Schedule A (NAV-71) for the 
Seasonal Firm Energy Profile and applicable TDF factors.   
178 Witness Statement of Brian Merwin, Footnote 62 
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95. The Skookum chuck Mill is a NBSK m ill locat ed in Skookum chuck, BC, approxim ately 

1,000 km  northeast of Vancouver and was acquired by Paper Excellence in March 2013.  

Previously, it had been owned and operated by Tem bec, Inc., a Canadian pulp and paper 

company.179  Tem bec pur chased the Skookum chuck Mill in  1999 and i nstalled a 43.5 MW  

nameplate generating turbine in 2001. 180  Like Cel gar, the Skookum chuck Mill’s generation is 

biomass-based. 

96. We understand that the Skookumchuck Mill had several EPAs with BC Hydro dating back 

to 1997.  The Skookumchuck Mill’s most recent EPA was secured in 2009 and that year Tembec 

had a load of roughly 26 MW and a GBL which, on average, equaled 14 MW.181  In other words, 

Tembec wa s required to self-supply 53.8 percen t of its load from  self-generation. 182  Equally, 

Tembec could access embedded cost utility power to supply <<  >> of its load (i.e., 

its Below Load Access Percentage).183  Accordingly, we understand that the Skookumchuck Mill 

could effectively arbitrage << >> of its baseload by purchasing electricity from BC 

Hydro and selling its self-generation at biom ass-based green energy prices.  W e further 

understand that Tem bec benefits from  skewe d seasonal GBLs  unrelated to its historical 

generation profile.184  We have been advised that if the im pact of this preferential seasonal GBL 

is considered, the Skookum chuck Mill’s Below Lo ad Access Percentage is  at <<  

>>185 

97. The Port Mellon Mill (“Howe Sound”) is located in Port Mellon, BC, approxim ately 50 

kilometers northwest of Vancouver, an d was acquired by Pape r Excellence in 2010. 186  

Previously, it was known as Howe Sound Pulp & Paper, LP, and was jointly owned by Canfor 

Corp. and Oji Paper Co. Ltd. of Japan.187   

98. Like the Skookum chuck Mill, Howe Sound had en tered into several ag reements with BC 

Hydro beginning with a Generation Agreement in 1989.188  Howe Sound’s most recent EPA was 

                                                 
179 Tembec, Tembec to sell its NBSK Pulp Mill in Skookumchuck, British Columbia (NAV-72) 
180 Witness Statement of Elroy Switlishoff, ¶144. 
181 Witness Statement of Elroy Switlishoff, ¶161. 
182 Witness Statement of Elroy Switlishoff, ¶162. 
183 Witness Statement of Elroy Switlishoff, ¶162. 
184 Witness Statement of Elroy Switlishoff, ¶163. 
185 Witness Statement of Elroy Switlishoff, ¶163. 
186 Reuters, UPDATE 1-Paper Excellence buys struggling Howe Sound, 15 June 2010 (NAV-73). 
187 Reuters, UPDATE 1-Paper Excellence buys struggling Howe Sound, 15 June 2010 (NAV-73). 
188 Witness Statement of Elroy Switlishoff, ¶135. 
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secured in Septem ber 2010 under BC Hydro’s Integrated Power Offer program.189  Under the 

terms of this agreem ent, BC Hydro agreed to offtake <<  >> from  Howe 

Sound at a price between <<  >> and applied an effective GBL of << 

 >>.190  Accordingly, Howe Sound was required to utilize only << >> 

percent of its self-generation to supply its load, resulting in a Below Load Access P ercentage of 

<<  >> percent.191  In other words, Howe Sound’s GBL requires it to dedicate only <<  

>> percen t of its self-g eneration to ward m eeting its m ill load and Howe Sound m ay sell the 

remaining <<  >> percent while purchasing re placement power from BC Hydro.  Celgar, on 

the other hand, is afforded no access to em bedded cost utility power below its load  while it is 

selling power.  Celgar’s Below Load Access Percentage thus is zero percent.  

99. We understand that in several instances BC Hydro has provided compensation to other pulp 

mills with self-generating capabilities in exchange for their agreement to meet a portion of  their 

load with self-generation output.  For exam ple, in 2004, BC Hydro entered into a load 

displacement agreement with Canfor Corp.’s Prin ce George and Intercontin ental Mills.   Under 

the load dis placement agreem ent, BC Hydro co mmitted to fund C$ 49 m illion of the C$ 81 

million cost of purchasing and installing a new 48 MW turbine generator.192  In exchange for BC 

Hydro’s contribution, Canfor ag reed to supply 390 GW h of its energy requirements from self-

generation for 15 years. 193  We also understand tha t Howe Sound received a << 

>> interest-free loan to install a generating turbine in exchange for Howe Sound self-supplying a 

similar amount of electricity. 194  Accordingly, both Canfor and Howe Sound agreed to displace 

their electrical loads in exchange for funding from BC Hydro, whereas Celgar did not. 

VII. The Impact of the Measures on Celgar  
100. The Measur es have pre vented Celg ar f rom accessing embedded-cos t utility power to 

supply any portion of the Celgar Mill’s electricity requirements below the level of its 2007 load 

(349 GWh per year).  The Measures had two pr imary impacts on Celgar: (1) Celgar was unable 
                                                 
189 Witness Statement of Elroy Switlishoff, ¶¶ 104, 125. 
190 Witness Statement of Elroy Switlishoff, ¶¶125,130.  <<

>>   
 Witness Statement of Elroy Switlishoff, ¶130. 

192 Canfor Pulp Website – Sustainability (NAV-75). See also Witness Statement of Elroy Switlishoff, ¶136. 
193 Witness Statement of Elroy Switlishoff, ¶136. 
194 Witness Statement of Elroy Switlishoff, ¶ 20  
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to secure additional contracts to sell some or all of its self-generated green energy below its load, 

and (2) Celgar’s position on the  cost curve of pulp mills is adverse ly affected because it canno t 

use the profits from additional energy sales to offset its pulp production costs.  

101. First, BCUC Order G-48-09 and the net-of-l oad GBL provisions in the BC Hydro EPA 

frustrated the im plementation of the Fortis BC PSA, preventing Celgar from  negotiating long-

term firm energy contracts in 2009-2010 for the sale of all of its biomass-based green energy at a 

time when a m arket for such power exis ted.  To date, Ce lgar s till remains unable to purchase 

utility power at embedded cost rates while selling power. 

102. Since the mid-2000s, there has been a drive to increase the volumes of electricity generated 

by green and renewable sources in the Pacific No rthwest, in both Canada and the United States, 

as well as in  California.  Indeed, the green ener gy mandates were passed in British C olumbia in 

2007 (the Clean Energy Plan ) requiring 90 percent of the Province’s total generation to be  

green;195 in Washington State in 2006 for 15 percent; 196 in Oregon in 2007 for 5 percent, 

increasing to 25 percent in 2025; 197 and California in 2002 for 20 percent, increasing to 33 

percent by 2008. 198  The increas ed dem and for  green energy in the Pacific North west and  

California r esulted in various co mpetitive te nders f or g reen ene rgy being issu ed by utility 

companies to comply with these mandates.   

103. Had Celgar been afforded access to em bedded cost utility power to serv ice some or all of  

its load, as BC Hydro and the Province have af forded pulp m ills, Me rcer c laims that Celga r 

could have pursued opportunities to sell m ore of  its below-load green energy to BC Hydro or  

elsewhere.199  As discussed in Section IV.B above, the prices for green energy (both for biomass-

based and other renewable sources) were consistent  among utilities in the Pacific Northwest and 

California, as well as with utilities in Ontario and Quebec.  Accordingly, Mercer claims damages 

from its inability to sell Celgar’s self-generated electricity below its GBL.   

104. Second, Celgar is more exposed to fluctuations in pulp prices than would be the case absent 

the Mea sures.  Higher  cost pulp producers  c ommonly idle or c lose high-cos t p ulp m ills in  

                                                 
195 The BC Energy Plan, A Vision for Clean Energy Leadership, p.3 (NAV-32). 
196 Federal Energy Management Program, Washington State Voters Mandate Efficiency and Renewable Energy, 15 
November 2006 (NAV-77). 
197 Oregon Renewable Portfolio Standard (NAV-108). 
198 Office of the Governor, Executive Order, 17 November 2008 (NAV-78). 
199 Indeed, we understand that Celgar had begun preliminary discussions with Puget Sound Energy for the sale of its 
self-generated green energy in 2008. (Witness Statement of Brian Merwin, ¶ 82). 
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periods of decreasing prices, de creasing demand, or increasing cost s.  Thus, green energy sales 

act a s an of fset to co sts, allowing  a  m ill to r emain viable  and oper ational in  per iods of  low 

demand.  Indeed, from 2005-2010, 4.5 million ADMT of capacity shut down worldwide during a 

period of in creasing costs.200  In British Colum bia, during the global econom ic crisis of 2008-

2009, several m ills were shut do wn, includi ng the Sko okumchuck Mill, due to adverse 

conditions in the intern ational pulp m arket.201  Increas ed profitability  from  electricity sales  

would serve to delay the point at which a m ill becomes uneconomical.  As pulp is a comm odity, 

lower cost mills are more competitive than higher cost mills.   

105. As regards Celgar, from 2009 to 2013, between [ ] percent of its revenue  

was generated from the sale of electricity.  C onversely, between [ ] percent of 

Celgar’s revenues were subject to fl uctuations in the price of NBSK. 202  For ins tance, Celgar’s 

2012 revenues [  ] 

slightly.203  Consequently, the Measures have unduly increased Celgar’s risk.   

106. While Celgar would still contin ue to be heavily exposed to the NBSK comm odity market, 

it would be partially hedged against drops in NBSK prices because of the profits from additional 

green energy contracts.  The guaranteed profit ar ising from green energy sales would serve as an 

offset to Celgar’s production costs, allowing it to move lower on the cost curve.   

107. Although Celgar has been exposed to increased  risk, Claim ant makes no additional claim  

for damages as Celgar’s claim related to the ina bility to se ll its historical power p roduction will 

compensate Celgar for this increased risk exposure. 

VIII. The Framework Utilized to Determine the Impact of the Measures on 

Mercer’s Investment 
108. The Measures have impaired Celg ar’s ab ility to purchas e below-load  electricity from  

FortisBC, eliminating its ability to sell its below-load biomass-based green energy.  As a result, 

Claimant claim s that its loss is e quivalent to  the dim inution in th e f air m arket value of  

Claimant’s investment in Celgar since the first of the Measures were imposed on 6 May 2009.  In 

other words, had Celgar been entitled to access embedded cost power and been allo wed to sell 
                                                 
200 Hawkins Wright, May 2011 Report, p.6 (NAV-10) 
201 CNW Newswire, Tembec takes downtime to adjust to market conditions, 3 February 2009 (NAV-79). 
202 Zellstoff Celgar 2009-2013 Mill Level Financial Reports, (NAV-62 - NAV-66). 
203 Zellstoff Celgar 2012 Mill Level Financial Report, PDF p. 10 (NAV-65) and Zellstoff Celgar 2011 Mill Level 
Financial Report, PDF p. 17 (NAV-64) 
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some portio n of its  below-load s elf-generated el ectricity at biom ass-based green energy rates, 

Mercer’s investment in Celgar would have a higher fair market value.   

109. As Claimant maintains its ownership and operations of Celgar, the damages associated with 

the Measures are ongoing.  Accordingly, the appropria te valuation date is the date of  the award 

issued by the Tribunal.  In this  report, we have prepared an ex-post valuation of Celgar  to 

calculate this loss as of 31 December 2013 (the “Valuation Date”), a date reasonably close to the 

filing of  this repor t.  T his ex-post analysis contains two com ponents.  The first com ponent 

calculates the lost profits that Celgar could have expected to receive from 2009 to 2013 without 

the Measures in place.  The second component calculates the diminution of the fair market value 

of Celgar as of 31 Decembe r 2013.  As our valuation is ex-post (i.e., current),  we will provide 

updates to our dam ages cal culation to reflect Celgar’s actu al financial and operating results  

through the date of the hearing.   

A. The Appropriate Standard of Value 

110. The word “value” has different meanings to different people.  Therefore, we must begin by 

establishing a common understanding of the term “value.”   

“Without carefully def ining the term  value, the conclusions 
reached in the valuation  report have no m eaning.  Is the objectiv e 
of the valua tion to e stimate f air market va lue, m arket value, f air 
value, true value, investm ent va lue, intrinsic value, fundam ental 
value, insurance value, book value, use value, collate ral value, ad 
valorem value, or som e other value?   Clien ts rarely give it m uch 
thought.  Many don’t have eno ugh technical background in 
business va luation to raise the right questions.  One of the 
professional appraiser’s most im portant tasks is to work car efully 
and thoroughly with the client a nd/or attorney to arrive at a  
definition of value that is appropriate to the specific purpose of the 
valuation engagement.”204  

111. In the nom enclature of business valuation, thes e different definition s of value are called 

“standards of value.”  I t is im portant for the va luation prac titioner to e stablish the a ppropriate 

standard of value prior to conducting a valuation assignment so that the valuation conclusion can 

be properly understood. 

                                                 
204 Valuing a Business: The Analysis and Appraisal of Closely Held Companies – Fourth Edition, Pratt, Reilly & 
Schweihs,  McGraw-Hill, 2000, p. 28  (NAV-81). 
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112. We note that NAFTA Chapter 11 references “fair market value” as the appropriate standard 

of value for com pensation.   Fair m arket value is an objective and im personal standard of value 

based upon a hypothetical transact ion between two hypothetical a nd inform ed pa rties.  The 

American Society of Appraisers defines fair market value as: 

“the p rice, expres sed in term s of cash equivalents, at which 
property would change hands be tween a hypothetical willing and 
able buyer and a hypothetical willi ng and able seller, acting at 
arm’s length in an open and unrestricted m arket, when neither is 
acting under com pulsion to buy or  sell and when both have 
reasonable knowledge of the relevant facts.”205  

113. Valuation practitioners interpret this definition as follows: 

“Fair market value assumes conditions as they actually ex ist and a 
hypothetical buyer and seller, with no special, unique m otivations 
or circumstances.”206  

114. Thus, the exercise is a hypothetical one in which it is assumed that neither the buyer nor the 

seller is under any compulsi on, the transaction is at arm ’s-length, there are no m arket 

restrictions, and both parties are informed of the relev ant facts.  Notably, both the buyer and the 

seller are presum ed to be hypothetical which m eans that the standard is an im personal standard 

of value.  As such, in implem enting the f air market value standard, the obj ect of the analys is is 

not to determ ine the pr ice that the actual owner of the investm ent could achieve from the 

investment.  Rather, the object of the analysis is to determine the price at which two hypothetical 

parties would agree to sell and purchase the investment. 

115. In cases such as this that seek to make a C laimant whole through m onetary recovery for 

alleged wrongful acts, the object is  not to value the investment under conditions as they actually 

existed, but to value the investm ent under conditions that would ha ve existed in the absence of 

the disputed acts.  As such, the valuation analys is should not consider any of the Measures but 

should consider, for example, the same macroeconomic conditions.  

B. The Subject of the Valuation 

116. Claimant’s investment does not have a readily observable price in the marketplace such as 

the price per share of comm on stoc k traded on a public exchange.  As a result, Claim ant’s 

alleged investment must be valued using recogn ized valuation m ethods and any other valuation 
                                                 
205 Business Valuation Standards, American Society of Appraisers, p. 27.  (NAV-82). 
206  Pratt, Shannon, Market Approach to Valuing a Business, John Wiley & Sons, Inc. 2001, p. 141.  (NAV-83). 
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evidence that is availa ble.  Valuation m ethods require th e valuation practitioner to conduct 

numerous analyses which m ay include forecasts of  the future revenues,  expenses, profitability, 

and cash flo w generation of the sub ject investment.  Such analyses alm ost always will involve 

the use of assum ptions and prudent professional  judgm ent.  However, if accepted valuation 

methodologies are implemented and basic valuation principles are adhered to, greater confidence 

in the valuation conclusions can be achieved. 

117. Before one begins a business valuation, one must clearly define the subject of the 

valuation.  One can value an entire business (i.e ., all its assets) or one  can value investm ent 

interests in the business.   The investment interests in the bus iness can consist of common shares 

(i.e., equity capital), debt securi ties, unsecured loans, or preferred shares.  The m arket value of  

all of a com pany’s assets is typically referred  to as the “enterprise valu e” of the bu siness.  The  

market value of an enterprise is  therefore the present value of all future cash flows produced by 

the assets of the busin ess.  The ente rprise value of a busine ss will alwa ys equal the  sum of all 

investment interests in the business.  This valuation relationship is expressed in Figure 13 below. 

Figure 13 – Fundamental Corporate Valuation Model 

 
118. In the present case, Claim ant (Mercer) dire ctly owns 100 percent of Celgar through its 

interests in the Celgar Partnership and Zell stoff Celgar Ltd.  As of 31 Decem ber 2013, the 

partnership has no fina ncial debt outstanding. 207  Consequently, Claim ant is effectively entitled 

to the ownership benefits represented by the “Market Value Assets” or Enterprise Value (i.e., the 

sum of the “Market Value of Debt” and “Market Value of Equity”).   

C. Accepted Methods for Determining Fair Market Value  

119. There are three commonly accepted valuation methods for determ ining the fair m arket 

value of a business or an investment interest in a business: 1) the Discounted Cash Flow (“DCF”) 

Approach; 2) Comparable Transaction Approach; and 3) Comparable Publicly Traded Com pany 

                                                 
207 Zellstoff Celgar LP 2013 Audited Financial Statements, pp. 2, 10 (NAV-61). 

Market
Value Assets
(Enterprise Value)

=
Market Value Debt

Market Value Equity
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Approach.  In som e cases, m ethods 2 and 3 are collectively considered to be one valuation 

approach called the “Market A pproach.” In addition, one shoul d also consider arm s-length 

transactions or offers m ade by third parties (if any) for the sh ares or assets of the subject 

company itself, since su ch information can often  provide an objective and reliable indication of 

value. 

120. The DCF Approach stem s directly from  the f undamental financial prin ciple that the value 

of a company is equal to the future cash flow s produced by the com pany, discounted to present 

value at a rate that reflects th e risk s of gene rating the future cash flow.  Thus, t he valuation 

practitioner should attempt to im plement all three valu ation approaches when it  is feasible to do 

so.  If the necessary data do not  exist to perf orm one or more  of the valuation m ethods, the  

valuation practitioner should iden tify the deficiencies and acknowledge that the approach could 

not be conducted in a m anner that would yiel d a r eliable r esult.  Likewise, a valuation 

practitioner should consider other indicators of  value.  In the following three subsections, we 

provide a brief overview of each of the three basic valuation approaches. 

i. The Discounted Cash Flow Approach to Valuation  

121. The DCF Approach is a practical implem entation of the theoretica l financial concept that 

an income-producing asset’s value is equal to the present value of the expected future cash flows 

produced by  the ass et.  The DCF approach req uires the valuation prac titioner to develop pro-

forma financial statements for the s ubject business, compute the relevant cash flows using those 

statements, determ ine an appropriate discount rate, and discount the estim ated cash flows to 

present value as of the relevant date.   

122. In a DCF valuation, the cash flows produced by  the business are calcu lated after deducting 

all necessary expenses and taxes that m ust be pa id to run the business. Valuation practitioners 

typically r efer to th is c ash f low measure a s “free cash flo w” as it represents the cash flow 

available to be paid to lenders or shareholders after all expenditures have been met.  

123. After the proper measure of cash flow is com puted, the discount rate should be developed.  

The discount rate represents the financial return that investors would require from  an investment 

in the company.  Generally, the riskier the investm ent that is being contem plated, the greater the 

return that will be required by an investor in order to participate in the investment.  The discount 

rate is adjusted, therefore, for various types of risk, such as the risk of investing in equities versus 

risk-free bonds, industry-specific risk, country-specific risk, etc.   
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124. The appropriate discount rate to apply in a DC F analysis is the weighted average cost of 

capital (“WACC”). This is b ecause a DCF analys is involves m easuring the enterprise valu e of  

the relevant assets by discounting free cash flows available for distribution to debt and equity 

holders. (If we were valuing equity  shares, the appropriate discount rate to use would be the cost 

of equity to discount free cash flow to just equi ty holders.)  The W ACC is the weighted average 

of the cost o f equity and the cos t of debt cap ital used to finance a busin ess or asset. The cost of 

the debt and  equity capital are averaged (or m ore specifically, “weighted”) in proportion to the 

relative contribution of debt and eq uity to th e total cap ital of the business. The W ACC is then 

used to discount the free cash flow that is pr oduced by the assets, which is commonly referred to 

as “free cash flow to the firm” (“FCFF”) or “free cash flow to the enterprise” (“FCFE”). 

ii. Comparable Publicly Traded Company Approach to Valuation 

125. The second approach that can be used to determ ine the fai r market value of a company or 

asset is th e Comparable Publicly T raded Company approach.  The basic concept employed in 

this approach is that a value for the subject company can be established by analyzing the value of 

other, similar, publicly traded companies. Because the share capital of publicly traded companies 

can be  read ily obs erved by m ultiplying th e tra ding pr ice per sha re b y the  num ber of  sha res 

outstanding (also known as “Market Capitalization”), and because th e debt value either can be 

observed or usually can be accurately estim ated based on public inform ation, this approach  

requires fewer assum ptions than the DCF Appr oach. It requires careful consideration in 

determining which publicly traded companies are truly comparable to the subject company. 

126. Implementing the Comparable Publicly Trad ed Com pany Approach generally requires 

compiling a list of  potentia lly co mparable c ompanies, c omparing f inancial and  operational 

statistics for the subject com pany and the com parable companies, determining which companies 

are m ost comparable to  the subject com pany a nd elim inating those th at are not com parable, 

using the m arket capitalization on the date of va luation (potentially adjusted for discounts and 

premiums) to calculate value ratios for each of the comparable companies, determining which of 

these ratios is m ost appropriate to a pply to th e subject company and weighting the ratios based 
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on the resu lts of  th e com parability analys is,208 and la stly, calcu lating the f inal valuatio n 

conclusion. 

iii. Comparable Transaction Approach to Valuation 

127. The third approach that can be us ed to determine the fair market value of a com pany is the 

Comparable Transaction Approach. 209 The bas ic concept em ployed in th e Com parable 

Transaction Approach is  that when a com pany comparable to the subject com pany has recen tly 

been purchased, either p artially or in  total, the purchase price of the co mparable company may 

be useful in determining the fair market value of the subject company.210 The analytical steps for 

the Com parable T ransaction Appro ach are s imilar to  the  steps ou tlined f or the  Com parable 

Publicly Traded Com pany Approach above, ex cept that the com parable com panies are not 

companies that have been bought or sold via a pub lic stock exchange, but rather via a privately 

negotiated transaction.  

iv. Reconciling the Methods and Arriving at a Valuation Conclusion 

128. After implementing each of the applicable valuation m ethods and incorporating valuation 

data concerning historical transac tions or offers for the subject com pany or asset, the valuation 

practitioner should review any deviation am ong the valuation conclusions that have been 

reached.  If the deviation is sm all, it is likel y that the valuation conclusion is ac curate and 

reliable.  If the deviation is large, two general diagnoses exist. 

129. First, one o r m ore erro rs m ay exis t in the ap proaches th at has  caus ed the  valu ation 

conclusions to deviate.  In that ev ent, each approach should be reviewed and the assu mptions re-

evaluated.  If poor assumptions have been made or an error detected, corrections should be made 

and a new valuation conclusion determined.   

130. Second, the quality or depth of the data used in one or more of the approaches m ay be 

suspect.  In  that event,  the valuation practi tioner need not assign e qual confidence to each 

                                                 
208 In other words, if one company is clearly more comparable than another, the value and ratios of the more 
comparable company should be given more weight. 
209 Note that we use the term “company.” The approach can be used to value projects, parts of companies or assets 
as long as the relevant subject company or project is comparable to the public company. 
210 The more time that has elapsed between the transaction date and the valuation date, the less reliable the 
transaction may be in assessing the value of the subject company unless it can be demonstrated that significant 
changes have not occurred in the subject company and in the general level of valuations in the relevant market since 
the transaction date. 
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approach and m ay consider one or m ore appro aches m ore heavily than others.  Indeed, the 

practitioner may even completely discount one of the approaches.  In other words, the valuation 

practitioner should assig n weights to  each appro ach based u pon the quality of the d ata utilized 

and should not take a simple arithm etic average of  the various results.  While the assignm ent of 

weights to each approach requires an exercise of judgment, this is common practice:  

“As with the selection of which valuation m ethod to use, there are 
no scien tific f ormulas or spec ific ru les to u se with rega rd to the  
weighting of the results of two or more valuation m ethods…. An 
intuitively appealing m ethod of concluding the value estimate is 
for the analyst: (1 ) to u se subjectiv e but inform ed judgment and  
decide on a percen tage weight to  assign to the indications o f each 
meaningful valuation approach or method and (2) to base the final 
value estim ate on a weighted  average of the indication s of the 
various methods.”211 

v. Valuation Methods that can be Applied in this Case 

131. In the pres ent case, given the u nique nature of the Measu res at issue,  the primary method 

available to us to  determine the fair market value of Mercer’s investm ent is the DCF Approach. 

The purpose of our valuation exercise is to dete rmine the impact of the Measures,  which have 

limited the am ount of below-load el ectricity that Celgar can sell at green energy rates to third 

parties and simultaneously purchase from its utility at low embedded-cost pr ices.  In performing 

this exe rcise, the use o f com parable public ly tr aded com panies or transactions would not be 

helpful to determine the diminution in the value of the Claimant’s investment in Celgar for three 

reasons.  First, m any of the com parable publicly traded companies are not “pure play” NBSK 

pulp manufacturers like Celgar.  Indeed, m any of the comparable publicly traded companies are 

vertically integrated and engage  in the m anufacture of paper pr oducts and/or forests products.  

Consequently, Celgar is more exposed to the gl obal pulp market and shifts  in commodity prices 

than comparable companies.  Second, the Measur es impacted an opportunity unique to Celgar, 

preventing it from purchasing embedded cost utility power to supply its entire load while selling 

its self-gen erated electricity.  Third, in instan ces where co mparable co mpanies self-generated 

their own electricity, it is not pos sible to  ascertain the  volumes and prices at which they were 

able to sell at green energy rates, as these operations are not material to their financial results. 

                                                 
211 Valuing a Business: The Analysis and Appraisal of Closely Held Companies – Fourth Edition, Pratt, Reilly & 
Schweihs,  McGraw-Hill, 2000, pp. 443,445,  (NAV – 81). 
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132. The use of  the com parable transactions m ethod is also not helpfu l in determ ining the 

diminution in the value of  Claim ant’s investm ent in the Ce lgar Mill for the s ame reasons.  

Moreover, while there has been  transaction activity  in the BC forest products sector, the 

purchasers were commonly non-public, lim iting the availab ility of public inform ation 

surrounding the transaction.  Many com parable transactions were also for mills purchased out of 

bankruptcy, from an idle state, or for the pur pose of overhauling the type of pulp produced.  

Accordingly, these transactions should not be us ed to im ply value und er the  fair market value  

standard as both the buyers a nd sellers have unique m otivations and circum stances surrounding 

the sales. 

133. However, even though a valuation cannot be prepared using the comparable publicly traded 

company and com parable transaction approaches, the inform ation derived from  our attem pt to 

apply these approaches can be used to inform  the DCF Appr oach.  For exam ple, profit margins 

could be considered to determ ine whether the conclusion under our DCF Approach is consistent 

with industry averages.  Thus, we have relied upon the information derived from the comparable 

approaches to test the results of our DCF Approach for reasonableness. 

IX. Quantification of the Impact of the Alleged Discriminatory Measures on 

the Celgar Mill and the Appropriate Level of Compensation 
134. In Section VIII above we explained that th e DCF Approach requires the constru ction of a 

set of projections of the financial perfor mance of the business that is being valued.  To calculat e 

the diminution in the fair market value of the Celgar Mill caused by the Measures, it is necessary 

to construct two separate scenarios of financia l perform ance.  Each scenario contains two  

discrete projection periods: (1) the Celgar Mill’s historical operations from 1 January 2009 to 31 

December 2013 (histo rical period) and (2) its pr ojected operations during the rem ainder of the 

BC Hydro EPA from  1 January 2014 to 31 December 2020 (future period) as well as a term inal 

value representing Celgar’s continuing operations after 2020.  

135. The first scenario (the “Actual Scen ario”) of financial projections quantifies the cash flows 

that Celgar actually generated betw een 2009 and 2013 as well as Celgar’s future projected cash 

flows under the Measures.  The second scenario (the “But-For Scenario”) of financial projections 

quantifies the cash f lows the Celgar Mill would have genera ted absent the Measures  between 1 

January 200 9 and 31 Decem ber 2013, as well as Celgar’s future projected cash flows.  The  

difference between the But-For and Actual Scenarios is the damages suffered by Claimant.   
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136. As the Measures serve to lim it the amount of se lf-generated electricity that Celgar can sell 

at green en ergy rates, the prim ary difference be tween the But-For and  Actual Scenario stems 

from the volume of electricity so ld and purchased.  Accordingly, we have assum ed that the cash 

flows from the sale and m anufacture of NBSK will be the s ame in both the Actual and But-For  

Scenarios.  Moreover, since el ectricity generation is  correlated with NBSK production, we have 

assumed that Celgar will generate the sam e volume of electricity in both  the Actual and But-For 

Scenarios.   

137. In the following subsections we set forth our qua ntification of the impact of the Measures  

on Mercer’s investment.  In subsection A, we provi de an overview of Celgar’s Actu al Scenario.  

In subsection B, we outline the key assum ptions applied and quantified in the But-F or Scenario.  

In subsection C, we discuss the reasonableness of our Actual and But-For Scenarios.  Finally, in 

subsection D, we compute the damages suffered by Mercer as a result of the Measures and apply 

the appropriate rate of interest. 

A. Celgar’s Historical and Projected Performance Under the Measures 

138. In the Actual Scenario’s hist orical period, we have assum ed that Celgar will achieve the 

same cash flows as it actually earned as reported  in its 2009-2013 financial statem ents. We have 

relied upon Celgar’s internal financial reports  from 2009-2013 as they include operational data 

such as the volumes of pulp produced and sold, the volumes of electricity produced and sold, and 

more detailed inform ation surrounding Celgar’s costs.  We note that Celgar has prepared  

separate audited financial statem ents and that the income statement and cash flows in Celgar’s  

internal financial reports match Celgar’s audited financial statements.212   

139. In the Actu al Scenario’s future period, we have assum ed that Celgar will con tinue to  

produce NBSK pulp and generate electricity at hi storical levels, with som e i mprovements for  

operational efficiency.  Naturally, the Actual Scenario also includes the effects of th e Measures.  

As such, we  have projected that the Measures (i.e., the restriction on access to em bedded cost 

utility power and the GBL of 349 GWh per year) will continue to remain in place. 

140. To develop our projections in  the Actual Scenario, we ex amined Celgar’s 2009-2013 full 

year financial s tatements.  In th e subsectio ns below, we explain our Actual Scenario’s 
                                                 
212 The balance sheet in Celgar’s internal financial reports is slightly different from Celgar’s audited financial 
statements due to the accounting standards under which they are prepared.  Celgar’s internal financial statements are 
prepared under Canadian generally accepted accounting principles (“GAAP”) while its audited financial statements 
are prepared under US GAAP. See Celgar’s Audited Financial Statements, 2009-2013 (NAV-57-NAV-61) 
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assumptions used in calculating Celgar’s hist orical and future pulp revenues, pulp production 

costs, energy generation, energy purchases, income taxes, and working capital requirements.   

i. Pulp Production Revenues 

141. We assume that Celgar’s 2009-2013 NBSK pul p production revenue will rem ain the same 

as in its financial statem ents.  W e examined Celgar’s historical NB SK pulp production, NBSK 

sales volumes, and the NBSK unit prices to develop our Actual Scenario projections.  From 2009 

to 2013, we observed that Celgar’s list prices for pulp we re com parable to list prices in the 

market.  While NBSK is a global commodity with  readily observable prices, unlike m any global 

commodities such a s oil, NBSK is not traded o n an exchan ge, such a s the Chicago  Mercantile 

Exchange (the “CME”).  Accordingly, m arket prices for NBSK for delivery in the United States 

are comm only defined as thos e provided by FOEX Indexes, Lt d., a com pany that tracks the 

average sales price of N BSK pulp by large m arket participants for delivery in both  the United  

States and Europe.213  Figure 14 below illustrates that Celgar’s United States-based list prices for 

NBSK production have been closely correlated with FOEX Indices. 

Figure 14 – NBSK Pulp Index and Celgar List Prices for U.S. Delivery, 2009-2013214 

 

                                                 
213 We note that the NBSK Pulp Index is based on list prices rather than the actual price paid net of volume or other 
discounts. 
214 Bloomberg, FOEX US NBSK Index (NAV-11).  We note that the FOEX Index quotes NBSK prices in US$.  For 
consistency, we have translated the list price to C$ at the daily US$-C$ exchange rate. See Bloomberg, CAD:USD 
FX Rates, 2007-2013 (NAV-110). 
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142. We observed that Celgar’s reali zed prices were lower than  it s list prices.  The difference 

between the realized p rice of NBSK and the list  pr ice of  NBSK is prim arily due  to stand ard 

industry practice customer-specific volume and payment discounts; however, it also is im pacted 

by changes in the price between the date the NBSK is ordered and the date on which it is 

shipped.215  As can be seen in Table 6 below, Celg ar’s realized prices were between [[  ]] 

percent and [[  ]] percent lower th an the FOEX Index NBSK list price of pulp for delivery in 

the United States.   

Table 6 – Celgar Average Pulp Prices, 2009-2013216 

 
143. To estimate the future expecta tions for Celgar’s pul p list prices, we fi rst looked for NBSK 

futures prices, as futures contract s represent the collectiv e expectation of all market participants 

of the future prices of the traded co mmodity.  NBSK futur es contracts had been traded on the 

CME, however, in late 2012, the CME suspended their trading. 217  In the absen ce of futures  

contracts, we have turned to a projection of futu re list prices of pulp prepared in July 2013 by 

Hawkins Wright, L td. (“Hawkins W right”), a fore st prod uct indus try com petitive intelligence 

company.  In Figure 15 below, we show Celgar’s hi storical list price of NBSK for United States 

deliveries and Hawkins W right’s projection of United States pulp list p rices.  As c an be se en, 

Hawkins Wright expects pulp list prices largely to remain stable through 2017.218 

                                                 
215 Mercer 2013 10-K, p. 50 (NAV-01). 
216 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.4 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-64); 2012 
Celgar Mill Level Financial Report, PDF p.4 (NAV-65); 2013 Zellstoff Celgar Mill Level Financial Report, PDF p.4 
(NAV-66); Bloomberg FOEX data (NAV-11). 
217 CME Group, Letter to Commodity Futures Trading Commission, 25 January 2013 (NAV-84) 
218 We also note that TD Securities, Inc. projected US list prices of pulp in 2013, 2014, and 2014 to be US$940, 
US$965, and US$935, generally in line (but higher) with Hawkins Wright’s projections.  See, TD Securities, North 
American Paper & Forest Products, 3 December 2013, p. 1 (NAV-85) 

(in C$/ton)
FOEXUSNB

Index

Celgar 

Realized Net 

Price

Discount 

Percentage 

to FOEX List

2009 812.45                      

2010 984.78                      

2011 966.37                      

2012 871.35                      

2013 963.26                      
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Figure 15 – Celgar’s Historic NBSK List Prices for U.S. Delivery (2009-2013) and  
Hawkins Wright’s Projected List Price (2013-2017)219 

 
144. To project Celgar’s future realized pulp pr ices, we reduced Hawkins W right’s projected 

NBSK list prices by [[  ]] percent, com parable to Celgar’s historical discounts in 2012 and 

2013.220  In Figure 16 below, we compare Celgar’s historical realized NBSK prices from 2009 to 

2013 with our projected NBSK prices through 2020. 

                                                 
219 Hawkins Wright projects its prices in US$.  We have converted its projections to C$ at the average C$-US$ 
exchange rate during July 2013 (the date of its report). See Bloomberg, CAD:USD FX Rates, 2007-2013 (NAV-
110). Hawkins Wright, The Outlook for Market Pulp, Supply, Demand and Prices, July 2013 (NAV-19). 
220 Appendix 3.A, Net Prices as a Percentage of US List Price 
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Figure 16 – Actual (2009-2013) and Projected (2014-2020) Realized NBSK Prices for US 
Delivery221  

 
145. For Celgar’s historical period NBSK production and sales volumes, we again relied on its 

financial statements.  To develop our projecti ons of future NBSK produc tion and sales volumes, 

we considered three factors: (1 ) the historical volum e of pulp  produced, (2) Celgar’s installed 

capacity utilization, and (3) the amount of operating days.  We discuss these three factors below. 

146. First, from 2009-2012, the Celgar Mill p roduced 466,855; 502,107; 488,007; and 490,018   

ADMT of pulp respectively. 222  Accordingly, Celgar’s grow th in production increased by a 

compound annual growth rate (“CAGR”) of 1 percent during 2009-2012.223   

147. Second, we considered the utilization of Celg ar’s installed capacity.  In 2009, the Celgar 

Mill had an installed production capacity of  500,000 ADMT which we understand was increased 

to 520,000 ADMT in 2010. 224  From  2009 to 2012, the Celgar Mill utilized 93 percent to 97 

                                                 
221 Appendix 3.A, Net Sales Price of NBSK ( after volume discounts) 
222 During 2013, the Celgar Mill produced 447,935 ADMT.  2009 Zellstoff Celgar Mill Level Financial Report, PDF 
p.4 (NAV-62); 2010 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-63); 2011 Zellstoff Celgar Mill 
Level Financial Report, PDF p.4 (NAV-64); 2012 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-65); 
2013 Zellstoff Celgar Mill Level Financial Report, PDF p. 4 (NAV-66). 
223 We have not considered Celgar’s 2013 production (447,935 ADMT) as the Celgar Mill suffered from a greater 
than expected annual scheduled maintenance shutdown, as well as a slower than budgeted restart of the mill.  As a 
result, the Celgar Mill produced approximately 30,300 fewer ADMT of NBSK.  See GlobeNewswire, Mercer 
Provides Maintenance Shutdown and Second Quarter Update, 7 June 2013 (NAV-68) 
224 Mercer 2009 Annual Report, p.13 (NAV-86); Mercer 2010 Annual Report, p.11 (NAV-87) 
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percent of its installed production capacity. 225  Figure 17 illustrates th e Celgar Mill’s production 

and installed production capacity. 

Figure 17 – Celgar Mill NBSK Production and Capacity, 2009-2012226 

 
148. Third, we considered th e Celgar Mill’s hi storical days of operation.  In 2009, the m ill 

operated for [ 

 ] 

149. Based on the three factors above, we project that Celgar will operate for [ ] days a year.  

We assume that Celgar’s pr oduction volumes will increase by 1 percen t a year through 2017, 

after which  no growth is assum ed, resulting in a m ill utiliza tion ra te of  98%.  As Celgar’s 

historical sales volum es were equal to approxim ately 100 percen t of its NBSK production, we  

have assumed that it will sell 100 percent of its production after 2017. 

150. In Figure 18 below, we show Celgar’s Actual  Scenario h istorical and pro jected pulp sales  

revenues. 
                                                 
225 Again, we have excluded 2013 from this analysis as the Celgar Mill suffered from a greater than expected annual 
scheduled maintenance shutdown, as well as a slower than budgeted restart of the mill.  As a result, the Celgar Mill 
produced approximately 30,300 fewer ADMT of NBSK.  See GlobeNewswire, Mercer Provides Maintenance 
Shutdown and Second Quarter Update, 7 June 2013 (NAV-68). 
226 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.4 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-64); 2012 
Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-65); Mercer 2009 Annual Report, PDF p.15 (NAV-
86); Mercer 2010 Annual Report, PDF p.12 (NAV-87). 
227 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.4 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-64); 2012 
Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-65). 
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Figure 18 – Celgar’s Historical (2009-2013) and Projected (2014-2020) NBSK Sales 
Revenues228 

 
151. We note that Hawkins W right assumed that demand for NBSK will increas e in China and 

other em erging Asian m arkets through 2017 despite flat growth or decr eases in dem and in 

established m arkets.229 Celgar’s location on the west co ast of North Am erica m akes it a 

competitive supplier to China and other Asian em erging markets.  Indeed, from  2009 to 2013, 

Celgar’s sales volumes to China [[ 

 ]]  Thus, we believe that as Celgar continues to serve the growing Chinese 

and Asian emerging markets, its sales will incr ease modestly.  In our view, when Celgar ’s sales 

growth is coupled with Hawkins W right’s incr eased pulp prices, the projection of Celgar’s 

NBSK production volumes and sales revenues are reasonable.   

ii. Electricity generation and sales 

152. As discussed in Section III above, the Celgar Mill’s electricity gene ration is codependent 

on the kraft process.  Accordingly, Celgar’s electrical generation volumes are correlated with the 

                                                 
228 Appendix 3.A, Pulp Sales 
229 Hawkins Wright, The Outlook for Market Pulp, Supply, Demand and Prices, July 2013, Figures 80-88 (NAV-
19). 
230 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.29 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report (NAV-63); 2011 Zellstoff Mill Level Financial Report (NAV-64); 2012 Zellstoff Celgar Mill 
Level Financial Report (NAV-65); 2013 Zellstoff Celgar Mill Level Financial Report, PDF p.29 (NAV-66).  
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volumes of NBSK produced.  B esides the capit al expenditures to pur chase and m aintain 

generation assets, Celgar is able to generate electricity at no incremental operational cost.231   

153. In the Actual Scenario, we have ass umed that Celgar will generate and consum e the same 

volumes of electricity as reported in its fina ncial statements from 2009 to 2013.  To develop our 

projected electricity generation, we considered its historical peri od electrical generation.  During 

2009 and 2010, the Celgar Mill produced [[  ]] (respectively) for each 

ADMT of NBSK produced. 232  F rom 2011-2013, the Green Ener gy Project (which cam e online 

on 27 September 2010) increased C elgar’s production to [[  ]] 

MWh per ADMT of NBSK produced, respectively. 233  We understand that m anagement 

anticipates f urther oper ational ef ficiencies and that th e Celgar M ill ca n rea listically expect to 

increase electricity production to 1.14 MWh per ADMT of NBSK produced. 234   Ac cordingly, 

for 2014-2015 electricity generation volum es, we have assum ed that the Celgar Mill will 

increase its generation efficiencies by approximately [[ ]] percent per year from 2013 levels, to  

[[  ]] M Wh per ADMT, respectiv ely, which is in line with Celgar’s 

compound annual growth rate in generation efficiency between 2011 and 2013.  Aft er 2015, we 

assume that generation efficiencies in crease by [[  

]] percent per year. 235  Figure 19 below illustrates Celgar’s historical electricity 

generation and our projected electricity generation volumes. 

                                                 
231 In certain circumstances small amounts of hog fuel may be purchased from third-parties.  For example, in 2009 
the Celgar Mill did not require any purchase of hog fuel from third parties and in 2010 it purchased C$ 127,000 
worth of hog fuel. 2010 Zellstoff Celgar Mill Level Financial Report, PDF p.33 (NAV-63). 
232 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.32 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.33 (NAV-63); 
233 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.30 (NAV-64); 2012 Zellstoff Celgar Mill Level 
Financial Report, PDF p.23 (NAV-65); 2013 Zellstoff Celgar Mill Level Financial Report, PDF p.32 (NAV-66). 
234 Witness Statement of Brian Merwin, ¶ 29 
235 Appendix 3.A, Electricity Generated per AMDT pulp produced 
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Figure 19 – Celgar’s Historical (2009-2013) and Projected (2014-2020) Electricity 
Generation236 

 
154. Under the Measures, Celgar regu larly sells s urplus e lectricity gene ration to thir d parties 

(namely BC Hydro) but its GBL ha s limited it to sales of self-generation in  excess of its 349 

GWh GBL per year. However, Celgar sold sur plus elec tricity volumes below its load and this  

GBL level prior to the Green Energy Project’s  completion on 27 Septem ber 2010, as the EPA 

was not yet in effect.  Indeed, during 2009, Celgar generated 359.9 GWh yet sold 35.4 GWh into 

the m arket.237  Si milarly, in 2010, Celgar generated [  ] GW h yet sold 70.9 GW h. 238  

However, since the EPA took effect in October 2 010, Celgar’s energy sales have been lim ited to 

its generation over its GBL. 

155. From 2009-2012, Celgar consumed between [ ] for each ADMT 

produced.239  I n calculating Celgar’s projected load, we have  assumed that Celga r will con tinue 

to consume [  ] MWh per ADMT produced.  W e have assumed that Celgar will sell all self-

generated electricity above its GBL into the m arket.  Under the BC Hydro EPA, Cel gar incurs 

line losses (i.e., transm ission losses) of [ ] percent.  In Figur e 20 below, we show Celgar’s 

historical and projected electricity sales volumes net of line losses in the Actual Scenario.   

                                                 
236 Appendix 3.A, Self-generated electricity 
237 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.32 (NAV-62). 
238 2010 Zellstoff Celgar Mill Level Financial Report, PDF p.33 (NAV-63). 
239 See Appendix 3.A, Energy Required to Produce 1 ADMT pulp.  Celgar’s electricity intensity increased during 
2013 to 0.83 MWh per ADMT produced due to the extended maintenance shutdown.   
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Figure 20 – Actual Scenario Electricity Sales Volumes240 

 
156. We based our projected electricity sales price on Celgar’s actual realized prices from 2009-

2013, as well as the prices under the BC Hydro EP A.  Figure 21 below reveals that Celgar’s 

actual realized sales prices va ried from [[  ]] per M Wh in 2009 (before sales comm enced 

under the BC Hydro EPA) to [ ] in 2013.   

Figure 21 – Celgar’s Average Annual Realized Sales Prices for Electricity241 

 

                                                 
240 Appendix 3.A, Self-Generation Sold Under the Measures 
241 Appendix 3.A, Realized Electricity Prices 
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157. We calculated the price under the BC Hydro EPA from 2009-2014 using 50 percent of the 

change in the BC CPI through 2013 as per the E PA’s pricing terms.242  After 2014, we projected 

the BC Hydro EPA price using the Internationa l Monetary Fund’s (“IMF”) projections of  

Canadian inflation (1.745 percent during 2014, and 2.022 percent for 2015-2018). 243 As Figure 

22 below reveals, Celgar’s average realized electricity price was below the BC Hydro EPA price 

in 2009 and 2010 since sales under the EPA did not commence until 27  September 2010 when 

the Green Energy Project was completed.244  We have assumed that the sales prices under the BC 

Hydro EPA would be <[ ]> <  

> 

Figure 22 – Celgar’s Realized Price of Electricity vs.  
BC Hydro EPA Prices, 2009-2020245  

 

158. As Figure 22 above also reveals, when se lling under the BC Hydro EPA (i.e., after 27 

September 2010), <  

>  Under the BC Hydro EP A, Celgar comm itted to supply (and  BC Hydr o 

                                                 
242 As the pricing formula considers the CPI at the beginning of the period, we can project the price under the BC 
Hydro EPA for 2014.  Thus in 2014, the CPI for December 2013 will be used to set the 2014 price. 
243 Current year BC Hydro EPA prices are set using the CPI as of 1 January (i.e., 31 December of the previous year).  
See IMF Projected Canadian Inflation (NAV-111). As actual inflation figures were available through 31 December 
2013, we are able to calculate 2014’s actual electricity prices.  
244 BC Hydro EPA, 27 January 2009, Section 7.1 (NAV-71).  For example, during 2009, the average price of 
electricity sold by Celgar was C$ 28/MWh, comparable to the average spot price at Mid-C. See 2009 Zellstoff 
Celgar Mill Lever Financial Report, p. 31 (NAV-62) and Bloomberg, Mid-C prices, 2009-2013 (NAV-31) 
245 Appendix 3.A, Realized Electricity Sales Price and BC Hydro EPA Price Electricity Price 
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committed to purchase) 238.186 GWh per year. 246 <  

 > [  ] <  

 

 

 

>   

159. <  

 

 > [  ] < 

 >  

iii. Pulp Production Costs 

160. Celgar has two prim ary types of production co sts: (1) variable pr oduction costs (i.e., the 

cost of raw m aterials) and (2) fi xed production costs.  W e address each primary cost type in the  

paragraphs below. 

161. Celgar’s largest variable cost is the raw materials, or “fiber” (i.e., wood chips or pulp logs), 

that it trans forms into NBSK pulp.  Because kraft m ills ru n continuou sly, there is  a constan t 

demand for  fiber. 250  Accordingly, pu lp producer s have lim ited price se nsitivity to ward f iber 

costs and are willing to pay th e prevailing m arket p rices f or fiber (within reas on) in order to 

sustain production.251  Consequently, forecasting fiber prices  is challeng ing, as fiber prices are 

poorly correlated with p ulp demand and pulp prices due to  pulp producers’ lim ited sensitiv ity 

toward fiber prices.252  Fiber is som ewhat inversely correlated with lumber demand.  As fiber is 

largely a byproduct of the lum ber industry, a ny decreases in lum ber supply would cause a 

decrease in the fiber su pply, thus increasing prices. 253  Lum ber supply from  Canada is highly 

                                                 
246 BC Hydro EPA, 27 January 2009, Appendix 2 (NAV-71) 
247 BC Hydro EPA, 27 January 2009, Section 13.2 (NAV-71) 
248 Witness Statement of Brian Merwin, Footnote 59 
249 Appendix 3.A, Undelivered Volumes  
250 Forest Research Notes, Paper, Pulp and Logs, Volume 6 Number 1, First Quarter 2009, p. 2 (NAV-88). 
251 Forest Research Notes, Paper, Pulp and Logs, Volume 6 Number 1, First Quarter 2009, p. 2 (NAV-88). 
252 Forest Research Notes, Paper, Pulp and Logs, Volume 6 Number 1, First Quarter 2009, p. 4 (NAV-88). 
253 Forest Research Notes, Paper, Pulp and Logs, Volume 6 Number 1, First Quarter 2009, p. 4 (NAV-88). 
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correlated with United States’ housing starts.254  Thus, we have reviewed historical and projected 

housing starts to assist in forecasting fiber prices. 

162. As a result of the financial crisis (dri ven by the burst of the housing bubble in 2008), 

United States housing starts from  2009 to 2011 were historically  low, from 7.0 m illion to 7.5 

million per year, r espectively.255  Before the financial crisis , from 2001 to 2007, United States 

housing starts were between 16.7 million and 25.9 million per year.256  As a result of low lumber 

demand, chip prices were at unusuall y high levels in 2011 and in early 2012. 257  For exam ple, 

Celgar’s fiber costs increased from  [[  

 ]] in 2011 and 2012, respectively.258   

163. As the economy improves and housing starts increase, we expect the supply of wood chips 

to increase due to increased lumber supply, resulting in falling fibe r prices.  Indeed, the recovery 

in the housing market can already be seen as housing starts have increased to 9.9 million in 2012 

and 11.6 million in 2013.259  Accordingly, we have assum ed that Celgar’s pulpwood prices will 

decline m odestly, from  2013’s [[  

 ]] per thousand cubic meters.260 

164. Celgar’s second largest variable cost is the cost  of chemicals. Celgar’s chemical costs have 

remained re latively constant, between [ [  ] ] per y ear between 

2009-2013, which has equated to a cost per ADMT of between [[  ]] per 

ADMT of pulp produced. 261  Thus, in both the But-For and Actual Scenarios, we have assum ed 

this cost will be the average of this range, or [[ ]] per ADMT of pulp produced.   

165. Celgar’s third largest variable  cost is energy.  The Celgar Mill largely relies upon natural 

gas and self -generated electricity to power the m ill.  W e understand th at natural gas is used to  

                                                 
254 Forest Research Notes, Housing, Lumber and Logs, Volume 5 Number 4, Fourth Quarter 2008 (NAV-89). 
255 In comparison, housing starts were averaging over 1.5 million per month from 2001-2006.  See US Census 
Bureau, Housing Starts, 2001-2013 (NAV-90) 
256 US Census Bureau, Housing Starts, 2001-2013 (NAV-90). 
257 The Campbell Group LLC, Timber Trends, June 2013 (NAV-91). 
258 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.30 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.31 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.28 (NAV-64); 
2012 Zellstoff Celgar Mill Level Financial Report, PDF p.21 (NAV-65). 
259 US Census Bureau, Housing Starts, 2011-2013 (NAV-90). 
260 Appendix 3.A, Average Cost of Wood Inventory 
261 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report, PDF p.4 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-64); 2012 
Zellstoff Celgar Mill Level Financial Report, PDF p.4 (NAV-65); 2013 Zellstoff Celgar Mill Level Financial 
Report, PDF p.4 (NAV-66).  See also, Appendix 3.A, Chemcials 
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fuel the kiln on a prim ary basis and the power bo iler and recovery boiler in periods where black 

liquor is unavailab le (usually upon starting the mill).  Historically, Celgar purchased between [[ 

]] MWh of natural gas from 2009-2012, averaging approximately [[ ]] 

MWh of natural gas purchased per ADMT of production. 262  Accordingly, we assumed a similar 

relationship between natural gas purchases a nd production from  2014-2019.  W e also assum ed 

that future natural gas  prices  wi ll reflect the fu tures price of na tural gas.  As of 3 1 December 

2013, the North Am erican (i.e., Henry Hub) natural gas futures curve indicated that natural gas 

prices were expected to increase by appr oximately 3 percent pe r year through 2020. 263  

Accordingly, we assumed that natural gas p rices will in crease from C$ 21 per MW h in 2013 to  

C$ 26 per MWh in 2020. 

166. Besides natural g as, Celgar al so regularly purchased electricity from FortisBC in  order to 

supplement self-generated electricity.  Celgar makes regular purchases of electricity during times 

of upset conditions (i.e., during m aintenance shutdowns, etc.).  Typically, Celgar has purchased 

between [  ] of its annual load requirem ents from FortisBC during 

upset conditions. 264  Accordingly, we have assumed that in the Actual Scenario Celgar will 

purchase from FortisBC [  ] of its load requirements (the averag e percentage of load 

purchased during 2011-2013 from Fortis BC after th e BC Hydro EPA becam e effective), during 

2014-2020.265   

167. Celgar had historically purchased its electri city under FortisBC Rate Schedules 31 and 33.  

Prior to BCUC Order G-156-10, Celgar purchased  its electricity from FortisBC under Rate 

Schedule 33, a “tim e-of-use” rate.  Under BCUC Order G-156-10, effective January 2011, 

Celgar was ordered to purchase electricity under Rate Schedule 31.  Rate Schedule 31 consists of 

two com ponents:  a fixed dem and charge (bill ed as a “w ires charge” and a “power supply 

charge”) based on the maximum purchases during a month and an energy charge that varies with 

                                                 
262 2009 Zellstoff Celgar Mill Level Financial Report, PDF p.32 (NAV-62); 2010 Zellstoff Celgar Mill Level 
Financial Report,  PDF p.33 (NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report, PDF p.30 (NAV-64); 
2012 Zellstoff Celgar Mill Level Financial Report, PDF p.23 (NAV-65).  See also, Appendix 3.A.  We note that in 
2013, Celgar purchased 490,883 MWh of natural gas due to the extended maintenance shutdown during the year 
(2013 Zellstoff Celgar Mill Level Financial Report, PDF p.32 (NAV-66)).   Due to Celgar’s extended maintenance 
downtime, we excluded its natural gas purchases from our analysis.   
263 Bloomberg, Natural Gas Spot and Futures Prices, (NAV-92). 
264 Appendix 3.A, Mill Load Purchased From FortisBC During Upset Conditions 
265 Appendix 3.A, Mill Load Purchased From FortisBC During Upset Conditions 
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the actual amount of electricity used.266  Since Rate Schedule 31’s demand charge is based on the 

higher of the contract dem and, the peak purchas e during a period, or the peak purchases during 

the prior eleven months, Celgar is essentially forced to purchase the capacity to service its entire 

load for the entire m onth even though Celgar only  purchases its entire load for hours or days 

during the month.  Indeed, dur ing 2012 and 2013, Celgar’s m onthly demand charges were based 

on [  ],267 respectively, which would allo w Celgar to purchase [ 

] at Rate Schedule 31 during the y ear.  Yet, Celgar only purchased [ 

 ] GW h from  FortisBC dur ing 2012 and 2013, respectively. 268  W e understand that 

BCUC Order G-156-10 set Rate Sche dule 31 as an interim  rate un til a “standby” rate could be 

established.  As a “standby” rate  has yet to be established, we  have assum ed that Celgar will 

continue to  purchase electricity  fro m FortisBC at Rate Schedul e 3 1 and its  average annu al 

demand charges will be based on 40 MW of monthly load. 269  In Table 7 below, we display the 

components of FortisBC Rate Schedule 31 effective on 1 January 2013. 

Table 7 – FortisBC Rate Schedule 31270 

 
168. To proje ct FortisBC’s f uture pr ices, we cons idered its  re cent regulat ory f ilings with th e 

BCUC.  Specifically, on 18 October 2013, FortisBC requested from the BCUC a rate increase of 

3.3 percent in 2014 and 3.6 percent from  2015-2018.271  After FortisBC announced its proposed 

                                                 
266 FortisBC Rate Schedule 31, 2009-2013 (NAV-109).  Before 4 May 2011, Rate Schedule 31’s fixed component 
was simply called a “demand charge.” 
267 Witness Statement of Brian Merwin, ¶ 133. 
268 Witness Statement of Brian Merwin, Annex A. 
269 Although Celgar’s load is expected to be between 43 MW and 44 MW, we have conservatively assumed that 
Celgar would be subject to an average monthly demand of 40 MW, consistent with its 2013 demand charges.  
Celgar’s average monthly demand charges are below its load because Rate Schedule 31 bases its demand charge on 
the greater of actual demand or 80 percent of the highest monthly demand over the last 11 months.  See, Fortis BC 
Rate Schedule 31 (NAV-109). 
270 Fortis BC Rate Schedule 31 (NAV-109). 
271 Letter from FortisBC to BCUC, 18 October 2013, p. 2 (NAV-93). 

Effective Date 1‐Jan‐13

Customer Charge (C$/mo.) 2,711.28   

Demand Charge (C$ / kVA) ‐            

Wires Charge (C$/kVA) 4.290        

Power Supply Charge (C$/kVA) 2.410        

Energy Charge (C¢ / kWh) 4.800        
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rate increases, on 26 November 2013, BC Hydro announced price tariff increases of 9 percent in 

2014, 6 percent in 2015, 4 percent in 2016, 3.5 pe rcent in 2017, and 3 percent in 2018. 272  Since 

BC Hydro s upplies nearly an eighth of FortisBC’ s electricity, there will likely be a knock-on 

effect on FortisBC’s  requested rate increas es.  In  fact, FortisBC stated th at its rates will rise  by 

C$ 1/MWh for every C$ 8/MW h that BC Hydro’s rates in crease.273  Based on FortisBC’s and 

BC Hydro’s requested and announced rate increases , we have forecast that FortisBC’s electric  

tariffs will rise between 4.4 pe rcent and 4.0 percen t from 2014-2018. 274  W e have further 

assumed an additional 4.0 percent increase in  2019 and 2020.  W e have applied these rate 

increases to both the fixed and variable com ponents of FortisBC’s Rate Schedule 31 charges.  In 

Figure 23 below, we show FortisBC’s Rate Sc hedule 31 monthly dem and charges from  2009-

2013, as well as our projected dem and char ges for 2014-2020.  W e have assum ed de mand 

charges of 40 MW per month.275 

Figure 23 – Actual and Projected FortisBC Rate Schedule 31 Tariffs276 

`  

169. In add ition to Celga r’s regula r e lectricity pur chases f rom FortisBC, <   

 

 

                                                 
272 BC Ministry of Energy and Mines, 10-Year Plan for BC Hydro, 26 November 2013, p. 23 (NAV-94). 
273 Letter from FortisBC to BCUC, 13 August 2013, pp. 47, 48 (NAV-95). 
274 Appendix 3.D 
275 Witness Statement of Brian Merwin, ¶ 133 
276 Appendix 3.D 
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 >  W e have projected that BC Hydro’s Rate 

Schedule 1823 will grow by BC Hydro’s requested tariff increases.277 

170. Celgar’s final variable costs are selling, gene ral, and administrative costs.  These costs 

consist of freight ch arges as well as  fees and commissions associated w ith the sale of  NBSK 

pulp.  F rom 2010 to 2013, freight costs have been  equal to between [[  ]] percent of  

Celgar’s list price for United Sta tes’ deliveries of NBSK pulp while comm issions were equal to  

[  ] percent of list price. 278  Accordingly, we have projecte d that future freight costs and 

commissions on NBSK volum es sold would be e qual to [[  ]] percent of  

Celgar’s lis t price, re spectively.279  Celgar historically had other selling costs of [[  ]] per 

ADMT of NBSK sold, which we have assumed will increase by inflation.280  [[ 

 

 ]] due prim arily to costs arising from  the 

Measures.281 Accordingly, we have assum ed the futu re general and adm inistrative expenses 

would be equal to [[  ]] per ton and grow by inflation.282 

171. Celgar’s fixed pulp production costs consist of  costs that largely do not change based on 

the volumes of pulp produced.  These fixed costs consist primarily of personnel and maintenance 

as noted in the Celgar Mill’s financial reports.  We have assumed that total 2013 fixed costs will 

grow by projected inflation from  2014-2020. 283  In July 2013, Mercer  announced a workforce 

reduction of 85 em ployees at the C elgar Mill ( 19 percent of its workf orce).284  This  workforce 

reduction is expected to take pla ce over five years and is ex pected to result in a cost savings of 

between [[  ]] 

                                                 
277 Appendix 3.D 
278 Appendix 3.A, Commission Cost per ton. 
279 Appendix 3.A, Freight Cost per ton. 
280 Appendix 3.A. Other selling costs per ton. 
281 Appendix 3.A, General & administrative expenses. 
282 Appendix 3.A, General & administrative expenses. 
283 Appendix 3.A, Total fixed costs 
284 GlobeNewswire, Mercer International Inc. Announces Workforce Reduction at Celgar Mill in Order to Improve 
Competitiveness, 9 July 2013 (NAV-96). 
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percent of the cost savings realized in 2014.285  We have not incorporated these cost savings into 

our model.  However, we will eva luate the im pact of these c ost savings on Celgar in  the f uture 

and will update our calculations accordingly if needed.   

iv. Income Taxes 

172. The Celgar Mill is own ed by the Celgar Par tnership, with Zellstoff Celgar, Ltd. as its 

general partner and Mercer as its lim ited partner.   Under Canadian law, the Celgar Partnership 

itself has historically not paid taxes on its earnings in Canada or in British Columbia.  Rather, the 

partners (i.e., Zellstoff Celgar, Ltd. and Mercer) ar e directly taxed for th eir share of the Celgar 

Partnership’s profits.286  Indeed, Celgar states in its audited financial statements: 

“These financial statements include  only the as sets, liabilities and 
results of operations of the Partnership together with the capital 
contributed by the Partn ers. Under Canadian law, each m ember of 
a partnership is responsible for the payment of tax in respect of its 
share of taxable income, if any, and capital of the partnership.”287 

173. As Celgar historically has not recognize d any incom e tax liability, we have not 

incorporated any provision for incom e taxes into  th e his torical lost profits portion of our 

damages analysis (i.e., the portion of da mages calculated prior to the valuation date).  However, 

in our calcu lation of Celgar’s fair market valu e (i.e., the future period), we have incorporated a 

provision for the 26 percent Canadian corporate income tax.  We have incorporated income taxes 

in the future period to reflect that, by definiti on, the fair m arket value of Celgar should be 

determined from the perspectiv e of a hypothetical buy er and seller and s hould not necessarily 

reflect Celgar’s current ownership structure.  In our view, a hypotheti cal buyer would consider 

the income taxes that would be incurred on Celgar ’s future cash flows either paid on Celgar’s 

behalf by the partner (if  structured  as a partnership) or by Celgar  di rectly (i f st ructured as a 

corporation).   

174. We note that as of 31 December 2013, Mercer had Canadian tax loss carryforwards of US$ 

43.8 million.288  It is unclear whether th ese carryforwards could be transferred to a hypothetical 

buyer to offset any of the incom e t axes we proj ect in our calculation of Celgar’s fair m arket 

                                                 
285 Mercer 2013 Annual Report, p. 53 (NAV-01). 
286 In contrast, a corporation would directly pay corporate income tax on its earnings.   
287 Zellstoff Celgar LP Audited Financial Statements, 2009-2013 (NAV-57-NAV-61). 
288 Mercer 2013 10-K, p. 110 (NAV-01). 
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value.  If these tax loss carryforwards were ab le to be transferred to and used by a hypothetical 

buyer, they would likely result in an increase Celgar’s fair market value.   

175. We also un derstand th at any  award  issued  by the Tribunal m ay be ta xable to M ercer in 

Canada or in the United States.  Mercer’s policy is to in definitely re invest its undistributed 

earnings in its foreign subs idiaries, preventing their taxa tion in the  United State s.289  To the 

extent an award is  subject to in come taxes in the United States , Mercer would be  subjected to 

unanticipated United States taxes.   

v. Capital expenditures and depreciation 

176. During 2009-2010, Celgar had significant capital e xpenditures due to its investm ent in the 

Green Energy Project.290  In 2011, Cel gar invested in projects to improve the Celgar Mill’s fiber 

line, oxygen delignification process, and to im prove in its chemical recovery/recycling 

process.291  After 2011, no significant capital expenditu res were anticipated.  Accordingly, we 

have assumed that future capital ex penditures will remain at 2012 and 2013 levels,  adjusted for 

future inflation.  We have assumed that depreciation will remain at 2013 levels.   

vi. Working capital 

177. Historically, Celgar’s y ear-end working cap ital assets (i. e., accounts receiv ables and 

inventories) have been equal to  between [[  ]] percent of sales while working 

capital liabilities (i.e.,  accounts payables) have been equa l to between [[  ]] 

percent of  its to tal cos ts of  sales. 292  Accordingly, we have a ssumed that Celgar’s 2014-2020 

year-end working capital assets and liabilities will be equal to [[ ]] percent of sales and [[  ]] 

percent of costs, respectively. 

vii. Discount rate 

178. Based on the assum ptions described above, the undiscounted historical profits and 

projected free cash flow to the firm (“FCFF”) of Celgar are shown in Figure 24 below.   

                                                 
289 Mercer 2013 10-K, p. 110 (NAV-01). 
290 Mercer 2011 Annual Report, p. 21 (NAV-97). 
291 Mercer 2011 Annual Report, p. 21 (NAV-97). 
292 2009 Zellstoff Celgar Mill Level Financial Report (NAV-62); 2010 Zellstoff Celgar Mill Level Financial Report 
(NAV-63); 2011 Zellstoff Celgar Mill Level Financial Report (NAV-64); 2012 Zellstoff Celgar Mill Level 
Financial Report (NAV-65); 2013 Zellstoff Celgar Mill Level Financial Report (NAV-66); Appendix 3.A, Current 
assets as a percentage of sales; Appendix 3.A, Current liabilities as a percentage of costs 
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Figure 24 – Actual Scenario Cash Flows293 

 
179. In order to arrive at the fair  market value of Celgar under the Measures, we discount the 

projected cash flows to our Valuatio n Date ( 31 December 2013).  Since we are calculating th e 

enterprise value of Celgar, the appropriate disc ount rate is the WACC.  Below, we  discuss the 

components and conclusion of our WACC calculation in cluding the cost of equity, cost of debt, 

and capital structure.   

Cost of Equity 

180. The cost of equity reflects the rate of return equity investors require in order to invest in the 

share capital of a company.  The most widely utilized method for estimating the cost of equity is 

the Capital Asset Pricing Model (“CAPM”).  The basic CAPM formula is as follows: 

Figure 25 – CAPM Formula 

 

                                                 
293 Appendix 3.A, Free Cash Flow to Firm 
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CAPM = Rf + β * EMRP + CRP

Where:

Rf = Risk Free Rate of Return

β = Beta

EMRP = Equity Market Risk Premium

CRP = Country Risk Premium
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181. The first component of the CAPM formula is the risk free rate of return.  The risk free rate 

is typically m easured as the nom inal yiel ds on US governm ent bonds  (or other AAA-rated 

sovereign bonds, such as Canada’s).  In this case, we have used 4.47 percent, equal to the 

average yield on a 20-year Canadian gove rnment bond over the past fifteen years. 294  The use of 

an average yield ov er that period s erves to e liminate the downward bias th at current m onetary 

policy is creating on Canadian governm ent bond yi elds.  Well-regarded valuation practitioners  

have identified the use of spot yields during pe riods of economic turmoil as a common valuation 

error.295 

182. The second component of the CAPM formula is beta.  Beta measures the systematic risk, or 

volatility, of an equity security in relation to the overall market.  In other words, it represents the 

relative volatility of the security m easured agains t the volatil ity of the m arket.  A beta of 1.0 

indicates that a security’s price has historically moved in parallel with the market; a beta greater 

than 1.0 indicates that a security’s price has hist orically been more volat ile than the market; and 

a beta less than 1.0 indicates that a security’s pr ice has historically been less volatile than the 

market. 

183. Because Celgar is not a publicly traded com pany, it is no t possible to d irectly observe its 

beta.  A co mmon solution to this issue is to examine betas f or othe r com panies within the 

industry that are publicly traded so as to determ ine a beta es timate for the subject asset or 

company.  We considered the betas of com parable publicly traded Canadian pulp and paper 

producers.  We searched Bloom berg for com panies w ith the Global I ndustrial Classification 

Standard (“GICS”) codes for paper pr oduct (15105020) and forest products (15105010) 

domiciled in Canada.  This identified 10 and 12 companies, respectively.  We excluded from the 

population of paper product com panies five com panies that were prim arily engaged in the 

manufacture of paper or paper products and excluded from  the forest product twelve com panies 

that were not engaged in the production of pulp or generated a sm all portion of their revenues 

from N BSK.296  Our review found 6 com parable public ly traded companies: Canfor Pulp 

                                                 
294 Bloomberg, Canadian 20-year Bond Yields, 1999-2013 (NAV-98). 
295 Grabowski, Roger J., Mid-2011 Risk-Free Update and ERP Update, 28 July 2011, p.5 (NAV-99). 
296 Specifically, we excluded Canfor Corp. (lumber), Catalyst Paper Corp. (paper manufacturing), Domtar Canada 
Paper (paper manufacturing), Fortress Paper Ltd. (paper manufacturing), Supremex Inc. (office supply company), 
and Westbond Enterprises Corp. (medical supply company) from the Paper Product sector.  We also excluded 
Stella-Jones, Inc. (lumber, wood products), Norbord Inc. (wood panels), International Forest Products Ltd. (lumber, 
wood products), Western Forest Products (wood products, forest management), Ainsworth Lumber Co. Ltd. 
(con’t) 
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Products, Inc. (a subsidiary of Canfor Corp.), Dom tar Corp., Re solute Forest Product, Inc., 

Tembec, Inc., W est Fraser Co. Ltd., and Claim ant (Mercer International Inc.).  The betas for 

these companies and their median is shown in Table 8 below. 

Table 8 – Representative Company and Industry Betas297 

 

184.  The betas listed in Table 8 above are all “unlev ered” betas.   An unlev ered beta is a beta 

that ignores the am ount of debt fina ncing relied upon by the com pany to finance its operations.  

A “levered” beta is a beta that incorporates  the a mount of debt financing relied upon by the 

company to finance its operations.  The appropriate  beta to utilize in th e CAPM is the leve red 

beta.  Accordingly, to com pute a levered b eta f or Celgar,  we c onsidered the am ount of debt 

financing a hypothetical buyer would anticipate utilizing to execute  the project.  In Table 9 

below, we show the capital structures of the comparable companies listed above. 

Table 9 – Capital Structures of Comparable Companies298 

 

                                                                                                                                                             
(lumber, wood products), Acadian Timber Corp. (wood products, forest management),  Conifex Timber (lumber, 
wood products), Magindustries Corp. (potash, operations in Republic of Congo), Baikal Forest Corp. (lumber, 
operations in Russia), Prima Colombia Hardwood Inc. (hardwood timber development, operations in Colombia). 
297 Appendix 4.B 
298 Appendix 4.B 

Company
Unlevered 

Beta

Canfor Pulp Products Inc. 1.065          

Domtar Corp. 0.624          

Mercer International 0.482          

Resolute Forest Products Inc. 1.195          

Tembec Inc. 0.647          

West Fraser Co. Limited 0.744          

Median 0.695          

Company

Market Cap 

31 Dec 2013

(C$ mln)

Total Debt 

(C$ mln)

Debt to 

Equity Ratio

Canfor Pulp Products Inc. 729                     50                 0.07

Domtar Corp. 3,247                 1,625           0.50

Mercer International 576                     1,003           1.74

Resolute Forest Products Inc. 1,617                 637              0.39

Tembec Inc. 290                     491              1.69

West Fraser Co. Limited 4,462                 317              0.07
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185. Table 9 above reveals that Mercer and Tembec have capital structures that are significantly 

more levered (i.e., contain more debt) than those of other comparab le companies.  Mercer’s debt 

levels are higher as a result of its Stendal M ill greenfield development.  The Stenda l Mill was 

developed at a cost of US$ 1.1 billion and was project financed with debt.299  Indeed, as of 2013, 

Mercer’s outstanding loan balance related to the Stendal Mill is US$ 568.9 million, however, the 

debt related to the Stendal Mill is 80 percent non-recourse to Mercer.300  Accordingly, Mercer’s 

recourse debt as a percentage of capital structure is much lower.  As regards Tembec, its debt as 

a percentage of capital structure is high due  to a large am ount of debt financed capital 

investments to upgrade one of its mills.301 Accordingly, excluding Mercer and Tembec, we have 

assumed a capital structure of 25 percent debt and 75 percent equity (a D/E ratio of 0.33), 

resulting in a levered beta for Celgar of 0.867.   

186. The third com ponent of the CAPM form ula is the equity risk prem ium. The equity risk 

premium represents the prem ium above the risk-f ree rate that investor s require for taking the  

increased risk associated with investments in equity securities rather than risk-free US treasuries. 

We considered equity  risk premiums recommended by academ ics (Professor Dam odaran of the  

New York University’s Stern School of Busi ness and Professors Dim son, Staunton & Marsh of 

the London Business School), as well as a broader survey of practitioners. 302 These sources  

suggest an equity risk prem ium in the general range of 5 – 6 percent. 303 As such, we ad opted an 

equity risk premium of 5.5 percent based on the central tendency of these estimates.  

187. The fourth component of the CAPM  formula is the country risk prem ium.  Country risk is 

comprised of the m acroeconomic, currency, m arket, political, social, regul atory, and legal risks 

associated with doing business in  a particular country.  As our three previ ous components of the  

CAPM have been developed using data from th e Canadian m arket and no increm ental country 

risks are expected to be borne by operating in Canada, we have not applied any country risk 

premium. 

                                                 
299 Mercer 2013 10-K, pp. 6,31 (NAV-01). 
300 Mercer 2013 10-K, pp. 31, 32 (NAV-01). 
301 Tembec 2013 Annual Report, p. 33 (NAV-100) 
302 See Professor Damodaran, Annual Returns on Stock, T.Bonds and T.Bills: 1928 – Current, 5 January 2013 
(NAV-101); Professor Damodaran, Annual Returns on Stock, T.Bonds and T.Bills: 1928- 2012, 5 January 2012 
(NAV-102); Ibbotson 2012 Valuation Yearbook (NAV-103); Shannon Pratt and Roger Grabowski, Cost of Capital: 
Applications and Examples, 19 October 2010, pp. 155-158 (NAV-104)). 
303 Fernandez, Pablo, et al., Market Risk Premium Used in 56 Countries in 2011, May 2011, p.6 (NAV-105). 
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188. Therefore, using a risk free rate of 4.47 pe rcent, a beta of 0.867, a nd an equity risk 

premium of 5.50 percent, we calculate the nominal cost of equity for Celgar to be 9.23 percent as 

shown in Table 10 below.   

Table 10 – Celgar Cost of Equity304 

 
Cost of Debt 

189. The second component of our WACC calculation is the cost of debt.  We examined the cost 

of debt reported by the com parable com panies id entified above to determ ine Celgar’s cost of  

debt.  As seen in Table 11 below,  we have calcu lated the median pre-tax cost of deb t for Celgar 

as 6.84 percent.  After cons idering the Canadian corporate tax rate of 26 percent, 305 the after-tax 

cost of debt is 5.06 percent. 

Table 11 – Celgar Cost of Debt306 

 
Weighted Average Cost of Capital 

190. In order to com pute the W ACC, the cost of equ ity (9.23 percent) and the after tax cost of  

debt (5.06 percen t) m ust each be assigned a wei ght.  We discussed our determ ination of the 
                                                 
304 Appendix 4.A 
305 KPMG, Corporate Tax Rate Survey, 2012, p.6 (NAV-106). 
306 Appendix 4.C. 

Calc.

Cost of Equity

[A] Risk Free Rate 4.47%

[B] Equity Risk Premium 5.50%

[C] Beta (against SPTSX Index) 0.867

[D] = B*C Adjusted Equity Risk Premium 4.77%

[E] =A+D Cost of Equity 9.23%

Components

Calc. Company
Cost of 

Debt

Canfor Pulp Products  Inc. 6.41%

Domtar Corp. 4.42%

Mercer International Inc. 7.27%

Tembec Corp. 8.77%

Resolute Forest Products 7.44%

West Fraser Timber Co. Ltd. 5.20%

[A] Median 6.84%

[B] Canadian Tax Rate 26%

[C]=A*(1‐B) Cost of Debt 5.06%
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weighting in paragraph 185 above.  Using this average capital stru cture of 75 percent equity and 

25 percent debt, the resulting W ACC for Celgar is 8.19 percent as summ arized in Table 12 

below. 

Table 12 – Celgar Weighted Average Cost of Capital307 

 
191. We applied our W ACC to discount the Actual Scenario cash flows to the Valuation Date 

value in order to arrive at Enterprise Fair Market Value of Celgar.   

viii. Celgar’s terminal value under the Measures 

192. In order to capture the remaining value of a company beyond the forecast period, valuation 

practitioners typically calculate a te rminal value. The term inal value represents the continuing 

value of the company after the discrete forecast period to perpetuity. The total enterprise value of 

the com pany is equa l to the dis counted te rminal value plus the discounted FCFF during our  

discrete forecast period. 

193. We calculated the term inal valu e of  Celgar using the pe rpetuity gro wth f ormula. The 

perpetuity growth formula is the standard terminal value formula used by valuation practitioners. 

It is based  on the pr emise that c ash f lows will grow a t a cons tant rate  to p erpetuity. The 

perpetuity growth formula and the v ariables used in the f ormula to calc ulate the ter minal value 

are set forth below: 

Terminal Value = [FCFFt (1+g) / (r – g)] 
Where: 
FCFFt = Free Cash Flow to the Firm in 2020 
g = Perpetuity growth rate (0.0%) 
r = Discount rate (8.19%)  

194. As our projection assum ed that Ce lgar is not expected to incr ease pulp production beyond 

2017, we have applied a long-term  growth rate of  0.0.  A growth rate of  0.0 percent implies that 

                                                 
307 Appendix 4.A. 

Calc.

WACC Calculation

[A] Cost of Equity 9.23%

[B] % of Equity 0.75

[C] Cost of Debt 5.06%

[D] % of Debt 0.25

[E]=A*B+C*D WACC 8.19%

Components
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Celgar’s pulp and electricity sales and production will remain in a flat, steady state in the future.  

Using the F CFF we project in 2020, our discount rate of 8.19 percent and a growth rate of 0.0 

percent, we calcu lated the term inal value of  Celgar to be [[  ]] m illion under th e 

Measures. 

ix. DCF Results 

195. Having determined Celgar’s FCFF in the future  period, the discount rate, and the term inal 

value, we discounted the cash fl ow projections and te rminal value to 31 Decem ber 2013 using 

Celgar’s WACC.  The resulting fair m arket value of Celgar under th e Measures at 31 December 

2013 is [[  ]] million, as show in Table 13 below. 

Table 13 – Fair Market Value of Celgar Under the Measures at 31 December 2013  
(C$ millions)308 

 
B. Celgar’s Historical and Future Performance But-For the Measures 

196. In this section, we discuss our calculation of Celgar’s f air m arket value absent the 

Measures (i.e., the But-For Scenario).  Accord ingly, we have assum ed that Celgar would have 

been able to begin purch asing embedded cost utility power to supply its load (or a portion of its 

load) while it is selling self-generated electricity on 6 May 2009, the date that the Measures were 

implemented.  Also on 6 May 2009, we assum e th at Celgar would have been able to begin 

selling its self-generated  electricity at biomass-based green energy prices.  We also assume that 

Celgar is able to purchase and sell below load energy into perp etuity (i.e., beyond the expiration 

of the BC Hydro EPA).  In other words, we assum e that the Measures will continue to remain in 

place through 2020 and beyond.   

197. We have been asked by Counsel to assess Celgar ’s fair market value assuming a variety of  

restrictions on Celgar’s  ability to purchase below load embedded cost utility power f rom 

FortisBC.  Under the  Actual Sc enario, Ce lgar is un able to acces s an y em bedded cost utility 

power while selling power not in excess of its 2007 load -- its Below Load Access Percentage is 

                                                 
308 Appendix 3.A, Sum Present Value of Free Cash Flow to the Firm at 31 Dec 2013 for 2014-2020 & Terminal 
Period 

Amount

Free Cash Flow  to Firm (2014‐2020)

Terminal Value

Fair Market Value at 30 Dec 2013

Description
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zero and its GBL is 349 GW h per year.  Under al ternative but-for scenarios, we assum e lower 

GBLs. These lower GBLs are deriv ed from  Cel gar’s historical usage of its self-gen eration as  

well as the levels of embedde d cost power access afforded to the Skookum chuck and Howe 

Sound Mills.  In turn, these lower GBLs increas e the volumes of self-gener ated electricity th at 

Celgar can sell at biom ass based green energy pri ces.  Counsel has asked us to quantify the fair 

market value of Celgar assum ing that it has a va riety of Below Load Access Percen tage’s based 

on the percentages observed by com parable mills.  Specifically, Counsel instructed us to assume 

the following Below Load Access Percentages and resulting GBLs: 

Table 14 – But-For Scenario Below Load Access Percentages 

 
198. Since th e M easures only  serve to lim it the vol umes of e mbedded cost utility power that 

Celgar can purchase and, correspon dingly, limit the amount that Celgar can sell at green energy 

rates, we h ave assum ed that th e Celgar Mill will produ ce the sam e volum es of NBSK pulp 

assuming the same cost structure as in the Actual  Scenario.  Similarly, since Celgar’s electricity 

generation volumes are tied to its NBSK produc tion volumes, we have a ssumed that Celgar will 

generate the same volumes of electricity but-for the Measures.  The only difference between the 

cash flows of the But-F or and Actual Scenario are those related to the s ale of the C elgar Mill’s 

self-generated electricity below its GBL under the Measures (i.e., 349 GW h per year) as well as  

the re lated purchase of  repla cement ele ctricity f rom FortisBC. In the subsections  below, we 

explain the changes in the volum es of electricity sold at g reen energy prices and the changes in 

the volum es of replacem ent electricity purcha sed but-for the Measures.  Unless otherwise 

explained below, the assumptions used in the Actual Scenario also apply to the But-For Scenario.   

Below Load Access 

Percentage

GBL 

(GWh/year)
Scenario

100.0% 0.0 As contemplated in the FortisBC PSA

46.7% 186.1 Celgar ʹs 2001 self‐generation consumption

42.7% 200.0 Celgar ʹs 2002 access to embedded cost power

22.3% 271.0 Celgar ʹs 2005/2006 self‐generation consumption
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i. Electricity sales volumes and prices 

199. In our But-For Scenario, we assum e that Ce lgar would have had access to below-load 

embedded-cost utility power as of 6 May 2009, allo wing it to sell self-generation in excess of its 

349 GW h per year GBL.  BC Hydro had sought th e purchase of green energy (specificall y 

biomass-based green energy) in August 2008 when it solicited bids under the Bioenergy Call for 

Power.  Moreover, BC Hydro continually sought th e purchase of green energy through various 

other in itiatives and ten ders af ter the Bioenergy Call for P ower.  BC Hydro m et a significant 

portion of its power generation dem ands from independent power producer s (“IPPs”).  Indeed, 

with BC Hydro purchasing between  40 percent and 51 percent of its g eneration req uirements 

from 2009-2013, it is reasonable to assum e that  BC Hydro would have purchased Celgar’s  

increased generation volum es.309  If BC Hydro were to have pu rchased Celgar’s entire load, it 

would be less than or equal to 1 perc ent of BC Hydro’s total purchases from 2009-2013.310  As a 

significant purchaser of green energy and in li ght of the Province’s di rective to incre ase 

renewable electricity generation, in  our view, it is r easonable to assume that BC Hydro would 

have agreed to purchase Celgar’s below load generation as of 6 May 2009.311 

200. Since there is no commodity exch ange or spot market where only green energy is trad ed at 

“green energy rates,” to  determine the price that Celgar would sell its b elow load generation we 

have considered the p rices that BC Hydro paid through tenders and other competitive offers for 

green energy.  As  discussed above, tenders and other competitive offers for green energy have 

resulted in prices  for g reen en ergy generation  consistent with thos e in the BC Hydro EPA.  

Consequently, we have relied on the BC Hydro EPA as the price under which Celgar would have 

sold its below load self-generation  to BC Hydr o.  Accordingly, in our But-For S cenario, we 

project that from  6 May 2009 to 31 Decem ber 2020, all self-generation above the Below Load 

Access Percentage or GBL i mposed will be sold by Celgar at green energy prices  under the 

terms in the BC Hydro EPA.   

                                                 
309 BC Hydro 2013 Annual Report, p. 121 (NAV-35). 
310 BC Hydro’s 2013 annual report shows that 34,861 GWh; 33,957 GWh; 41,635GWh; 40,620 GWh; and 45,596 
GWh were purchased through PPAs in 2013-2009, respectively.  Celgar’s maximum incremental sales of 349 GWh 
(assuming a BLAP of 100 percent) would be no more than 1 percent of BC Hydro’s total purchases in any given 
period. BC Hydro 2013 Annual Report, p. 121 (NAV-35).   
311 We understand that Celgar had also engaged in preliminary discussions with Puget Sound Energy to sell its self-
generation. (See Witness Statement of Brian Merwin, ¶ 82) 
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201. Similar to the Actual Scenario, to the extent that Celgar is unable to supply BC Hydro with 

its required offtake of  238.186 GWh, we have assum ed that Celgar will be subject to liquidated 

damages penalties of <[  ]> per  under-delivered MWh.  To the extent th at Celgar is able to 

supply BC Hydro with its required offtake of 238.186 GWh, we have assum ed that no penalties  

will be incurred in the But-For Scenario.   

ii. Celgar’s But-For electricity purchases and prices 

202. In the But-For Scenario, we assum e that Celgar will purchase the maxim um a mount of 

embedded cost utility p ower to sup ply its in ternal power requirem ents as its GBL (and related 

Below Load Access Percentage) will allow.  Mo reover, all of the Celgar Mill’s load in excess of 

the prescribed GBL will be supplied through purchases from FortisBC.   

203. We have assum ed that all purc hases of electricity will be made under the pricing formula 

and rate schedules incorporated in the FortisBC PSA.  Pursuant to the FortisBC PSA, Celgar will 

purchase the first [  ] M W of dem and unde r Rate Schedule 31. 312  Any addition al energ y 

purchases above [  ] M W of de mand will be purchased under Rate S chedule 33.313  We have 

relied on F ortisBC’s actual 2009-2013 tariffs as well as our projected tariffs in calculating 

electricity prices.314 

204. As Counsel has requested that we assum e a variety of Below Load Access Percentages 

(and, in turn, GBLs) but-for the Measures, we have assumed that Celgar will incur fixed charges 

based on a variety of different demands under Rate Schedule 31.  We understand that Celgar will 

seek to purchase as much power as possible und er Rate Schedule 31 due to its p referential rates 

when fully utilized.  T hus, in our But-For Scen ario, we as sume that as Celgar’s Below Load 

Access Percentage d ecreases (i.e.,  Celgar ha s less acces s to em bedded cost u tility power), it 

would seek to purchase up to its entire load at Rate Schedule 31.  For e xample, if a Below Load 

Access Percentage of 50 percent is employed (resulting in a GB L of 174.5 GW h/year), Celgar 

would seek to purchase [  ] M W of electric ity under Rate Schedule 31, allowing Celgar to 

                                                 
312 Fortis BC PSA, 26 August 2008 (NAV-69).  We understand that Celgar sought to purchase only [ ] of 
electricity under Rate Schedule 31 rather than Celgar’s [ ] because it anticipated performing 
additional capital expenditures to increase its generation capability.  However, due to the Measures, Celgar has not 
pursued this opportunity.   
313 Fortis BC PSA, 26 August 2008 (NAV-69). 
314 Appendix 3.D 
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purchase up to 175.2 GWh per year (20 M W * 24 hours * 365 days). 315  Any volum es over the 

reserved capacity will be purchased at Rate Schedule 33. 

iii. Income Taxes 

205. As in the Actual Scenario, we have not incorp orated any provision for income taxes in the 

historical lost profits po rtion of our dam ages analysis.    W e have incorporated  a provision for  

income taxes at the 26 percen t Canadian corporate tax rate in the future period as, in our view, a 

hypothetical buyer of Celgar in the But-For Scenario would consider the income taxes that would 

be incurred on Celgar’s future cash flows.   

iv. Discount rate 

206. Based on the assum ptions above, the undis counted FCFF of the But-For Scenario, 

assuming a Below Load Access Percentage of 100 pe rcent (i.e., a GBL of 0 MWh per year) is as 

shown in Figure 26 below. 

Figure 26 – But-for Scenario Historical (2009-2013) and Projected (2014-2020) 
Undiscounted FCFF316 

 

207. As in the Actual Scenario, we have applied Celgar’s WACC in order to discount the FCFF 

to 31 December 2013.  Conservatively, we have a pplied the same discount rate – 8.19 percent – 

                                                 
315 1 GWh is equal to 1,000 MWh.  
316 Appendix 3.B, Free Cash Flow to Firm 
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as was applied in the A ctual Scenario even though but-for the Measur es, Celgar w ould likely 

have had a lower discount rate due to its lower position on the cost curve vis-à-vis its peers.  

v. Terminal value 

208. As in the A ctual Scenario, we have calcu lated the term inal value of  the But-For Sc enario 

which represents the continuing value of the co mpany after the d iscrete forecast period.  As we 

consider that the Measures are expected to  remain in effect indefinitely, the terminal value in the 

But-For Scenario does not consider any im pact of the Measures after 2020.  That is to say, we 

assume that Celgar will continue to purchas e embedded cost utility power under the FortisBC 

PSA and sell its self-gen erated electricity (subject to the GBL restrictions) at green e nergy rates 

indefinitely.  As in the Actual Scen ario, we assume the 2020 cash flows will grow by Canadian 

inflation of 0.0 percent and appl y our discount rate of 8.19 per cent.  As shown in Table 15 

below, depending on the Below Load Access P ercentages employed, our undiscounted terminal 

value in the But-For Scenario varies between  [[  ]] (assum ing a Below Load 

Access Percentage of 2 2.3 percen t) and [[  ]] (assum ing a Below Load Acces s 

Percentage of 100 percent). 

Table 15 – Celgar’s Terminal Value But-For the Measures (C$ millions)317 

 

vi. DCF Results 

209. Having determined Celgar’s FCFF in the future  period, the discount rate, and the term inal 

value, we discounted the cash fl ow projections and te rminal value to 31 Decem ber 2013 using 

                                                 
317 Appendix 3.B, Terminal Value 

100.0% 0.0

46.7% 186.1

42.7% 200.0

22.3% 271.0
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Celgar’s WACC.  The resulting fair market value of Celgar but-for the Measures at 31 December 

2013 is between [[ ]]  million, as show in Table 16 below. 

Table 16 – Fair Market Value of Celgar But-For the Measures (C$ millions)318 

 
C. The Reasonableness of Our Actual and But-For Scenarios 

210. In order to  check  the reasona bleness of our Actual and  Bu t-For S cenarios’ va luation 

conclusions, we com pared th e Actual and Bu t-For Scenarios’ historical and future period 

earnings before interest, taxes, depreciati on, and am ortization (“E BITDA”) m argins (i.e., 

EBITDA/sales) to other com parable North Am erican pulp producers.  Since EBITDA m argins 

exclude interest, taxes, deprec iation, and amortization, they allow the comparison of operational 

profitability acros s co mpanies regardless of the capital st ructure and acc ounting policies 

employed.  These m argins reflect the interplay of  prices, volum es, and operating costs that are 

key assumptions in the But-For and Actual Scenarios.   

211. In a December 2013 in dustry analyst report by TD Securities, an equity analyst following 

the pulp industry reviewed historical EBIT DA m argins for North Am erican pulp producers 

considered com parable.  Figure 27 below is an excerpt of the an alyst’s repo rt co mparing the  

EBITDA margins for Merce r (“MERC”), West Fraser Timber (“W FT”), Canfor Pulp Products 

(“CFX”), Tembec (“TMB”), and Resolute Forest Products (“RFP”).319   

                                                 
318 Appendix 3.B, Sum Present Value of Free Cash Flow to the Firm at 31 Dec 2013 for 2014-2020 & Terminal 
Period 
319 TD Securities, North American Paper & Forest Products, 3 Dec 2013, p. 2 (NAV-85). 
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Figure 27 – Segmented Pulp EBITDA Margins (4-qtr moving average)320 

  
212. Figure 27 above dem onstrates that the indust ry m argins for five of the six com panies 

generally ranges between 10 and 20 percent. 321 The only noticeable vari ation in this trend  

surrounds the financial crisis in 2008/2009 and the subsequent rebound from  this crisis i n 

2010/2011.  Mercer as a whole (i.e.,  including its operations outside  of the Province) generally 

fell in the middle of this group of five companies. 

213. As can be seen in F igure 28 below, fr om 2009-2013 Celgar’s actual E BITDA m argins 

varied from a low of [  ] percent.  Figure 28 also shows that the 

Actual Scenario EBITDA margins we have projected fall between [ ] percent until 

2020.  But-for the Measures, we project that  C elgar’s 2009 to 2013 E BITDA m argins would 

have varied between [  ] pe rcent and the projected m argins are between [ 

 ] percent from 2014-2020.  T hus, the EBITDA m argins inherent in our 

DCF analyses are consistent with those demonstrated for North American pulp producers.  

                                                 
320 TD Securities, North American Paper & Forest Products, 3 Dec 2013, p. 2 (NAV-85). 
321 The sixth company, Fibria Celulosa (“FBR”), while listed on a North American exchange operates in Brazil and 
produces eucalyptus pulp. 
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Figure 28 – Celgar’s But-For and Actual Scenario Margins322 

 
D. Damages Resulting from the Measures 

214. Having determ ined reasonable conclusions as to the cash flows arising from  both the 

Actual and But-For Scenarios,  we then quantify the impact of the Measures  on th e fair m arket 

value of Claimant’s investment in the Celgar Mi ll.  To do so, we quantif y this impact by taking 

the difference between the fair m arket value of Celgar in the But-For Scenario an d the Actual 

Scenario at 31 Decem ber 2013.  As Figure 29  below illustrates, from 2009 to 2013,  assuming a 

Below Load Access Percentage of 100 percent (equi valent to a GBL of zero), the C elgar Mill’s 

cash f low would have h istorically been approximately between C$ 7 million to C$  20 m illion 

higher each year had the Measures not been in place.  We project that Celgar’s cash flows would 

have been between C$ 12 million and C$ 14  million higher each year from 2014 to 2020.323  Of 

course, as the Below Load Access P ercentage is reduced, and the corr esponding GBL increased, 

these figures will also be reduced. 

                                                 
322 See Appendix 3.A & 3.B, EBITDA Margins 
323 We note that these figures are lower than in the historical period due to the application of income taxes in the 
projected period.   
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Figure 29 – Celgar’s But-For and Actual Scenario Undiscounted FCFF  
(Assuming a Below Load Access Percentage of 100 percent)324 

 
215. After discounting, Table 17 below reveals that the actual fair market value of Celgar is 

between C$ 44 m illion and C$ 153 m illion lower (i. e., [[  ]] percent) th an the 

fair m arket value of Celgar but-for the Measures (depend ing upon the Below Load Access 

Percentages applied) as a result of the Measures. 

Table 17 – Diminution in the Fair Market Value of Celgar (C$ millions)325 

 

                                                 
324 Appendix 3.A & 3.B, Free Cash Flow to Firm 
325 Appendix 3.A & 3.B, Fair Market Value of Celgar at 31 December 2013 
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216. Celgar also has suffered from  reduced profits from 6 May 2009 to 31 D ecember 2013 as a 

result of the Measures.  As shown in Tabl e 18 below, depending upon the Below Load Access 

Percentage applied, Celgar’s historical FCFF has been between C$ 17 million and C$ 79 million 

lower, due to the Measures.   

Table 18 – Celgar’s Historical Period (2009-2013) But-For and Actual Scenario Lost Cash 
Flows (C$ millions)326 

 
217. We apply interest from the respective date of each period’s cash flows to the valuation date 

of 31 December 2013 to compensate Claimant for the time value and opportunity cost of money.   

NAFTA Article 1110 states with regard to interest: 

“If payment is made in a G7 curren cy, compensation shall include 
interest at a commercially reason able rate for th at currency from 
the date of expropriation until the date of actual payment.”327 

218. We believe it would be appropria te for the tribu nal to  consider two d ifferent commercial 

rates of interest when calculating  the interes t payable to Claim ant.  We  discuss  each rate in 

turn.328 

219. First, the tribunal could award the yield on Cana da’s sovereign bonds issued.  This rate is 

the cost of raising m oney for the Canadian govern ment.  This rate is a reasonable comm ercial 

rate of interest because the Measures have effectively turned  Claimant into unwilling lenders to 

                                                 
326 Appendix 3.A & 3.B, Sum of Free Cash Flow to Firm 
327 North American Free Trade Agreement, Article 1110, ¶ 4. 
328 We note that it would also be appropriate for the tribunal to apply “post-award” interest on any award to 
compensate Claimant for the time value of money from the date of the award until payment is received.  We would 
recommend the below rates for post-award interest as well.   
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Canada.  As such, Claim ant should be entitled to the sam e rate of  interest that Canada pays to 

willing lenders. We note, however, that the yields on sover eign debt have been at h istoric lows 

since the global financial crisis began in 2009.  T hus, while this represents a commercial rate of 

interest for Canada, it is not a commercial rate of interest that could be secured by Claimant.   

220. Second, the tribunal could award the Canadian Prime Rate of interest plus 2 percent.  The  

Canadian Prime Rate is the rate that banks charg e their most creditworthy customers.  Thus, the  

Canadian Prime Rate is not widely  available in the market.  As such, we recomm end a 2 percent 

premium to the Canadian Prime Rate to reflect a rate that would be more broadly available to the 

market.   

221. In Table 19 below, we summ arize Claimant’s historical period damages after applying the  

two possible comm ercial lending rates.  In eac h case, interest was co mpounded annually, as is 

the practice in the m arket, ba sed upon the effective annual inte rest rate applicable for each 

instrument.  Table 19 below indicates Claim ant’s historical period damages range from C$ 18 

million to C$ 91 million.  

Table 19 – Celgar’s Historical Period Lost Cash Flows But-For the Measures329 

  
222. As can be seen in Table 20 below, the tota l lost cash flows and dim inution in value of 

Celgar as a result of the Measures p lus interest determines that Claimant’s damages are between 

                                                 
329 Historical lost cash flows are calculated as Appendix 3.B, Sum of Free Cash Flow to Firm less Appendix 3.A, 
Sum of Free Cash Flow to Firm.  Lost Cash Flow with Interest is Calculated as Appendix 3.B NPV of historical 
period lost free cash flow to the firm at 31 December 2013 less Appendix 3.A, NPV of historical period lost free 
cash flow to the firm at 31 December 2013. 
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C$ 62 m illion and C$ 2 43 million, depending o n the Be low Load Acce ss Percentage (or GBL) 

and pre-award interest rates applied. 

Table 20 – Total Lost Cash Flows and Diminution in Value of Celgar as a Result of the 
Measures330 

 
 

 

 

 

 
_____________________ 
Brent C. Kaczmarek, CFA 
31 March 2014 

                                                 
330 See Appendix 3.B, Damages 
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