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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JIANGSU CHANGLONG CHEMICALS,
CO., INC., |
Plaintiff,
-against-
BURLINGTON BIO-MEDICAL & |
SCIENTIFIC CORPORATION, - | L ED
Def&mlant ' F 1L =FICE
‘ - N CLERK'E O %{T cDNY
APPEARANCES: - L NV 22 1005
DAVIS WRIGHT TREMAIN LLP | OFFICE
BY: ROBERT D. BALIN, ESQ. ~ LONG 1SLAND
Attomeys for Plaintiff o
1633 Broadway

New York, New York 10019

SILVERMAN PERLSTBH & ACAMPORALLP

BY: KIMBERLY A. LUCKEY, ESQ.

Attorneys for Defendant

100 Jeticho Quadrangle Suite 300

Jericho, New York 11753
WEXLER, J.

This is an action commenced by Plaumﬁ'hangsu Chmbag Chemicals, Co., Inc.

(“Changlong”), pursuant to Convmt:on on the Recognition md Enforccmmt of Foreign Arbitral

Awards, 9 U.S.C. § 201 (the “Co’:weution")T Changlong seetsmogmtxon and enforcement of an
award made in China after an arbitration in which both paﬂw&pﬂmpated China is a signatory

to the Convention and this court has original jurisdiction over this matter pursuant to 9 U.S.C.

§203. For the reasons set forth below, Changlong’s motion hmmmary jud_gmenf seeking




-

~ People’s Republic of China.. DMBIM] B;o..
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Tecognition and enforcement of the award is granted,

sz6d under the laws of the

Plaintiff Changlong is a*linﬁwé?iiabiuty company, or

_ & Scientific Corporation
(“Burlington”) is a corporation orgmized pursuant to the laws ef tha State of New Jersey.
Changlong’s principal place of business is in China and tlmtawahngton is located in this
District. | _ -
At various times between May aud October of 2002;' ng andBm'hngton entered
icide sold under the name

into elghtconu'acts(the“Contracts”)fmthe sale of an ins

“Carbaryl.” Each of the provaded for Changlong.fo dehver to Burlington a specific:

quantity of Carbaryl. Each eom sﬂ forth specific paymw mﬂ@happmg terms and each

contained a clause providing for Set&mcnt of any dlspute.-- ] atmcahlg negoumcm. Inthe

event that such negotiation faahﬁto settle any dispute, the t ptov:ded that disputes were

| mbcsubmmedmmeChmammmenomcdemdeArbManonCommmwmfor

regolution through arbitration. The partws to the Contracts amedﬂm the decision reached after
such arbitration was to be fmal and bmdmg

There is no dispute reptéms dehvery of the Carbm pursuant to the Contracts, by

Changlong. There is similarly no d;spute that Burlington - | ta make full and timely payment.

Correspondencebenween thopﬁtae!mdlcates thatBurlmstenmquested,andChanglongw
toseveralcxtensmnsoftlmcmvmhtomakeﬁlllpaymm

01 madeaparnal_paymmt




Changlong sought $1,775,880 allegedly owed under the Contraé
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of $248,400 due under one of the Contracts. Full payment,hﬁwwer,wasneverreeewed and

Changlong claims _.to be owed in excess of $1.7 million,

On August 21, 2003, Changlong iniisted arbitration pursant to the Contracts.

.:;"__ﬁs'wéll_as.conh-actua!‘_ al penalty

payments in excess of $1.5 million. Changlong aléo sought

. N andattomeys’fees, P
provided in the Contracts, and in acgord with the applicable proco

l rules of arbitration.

On September 5, 2003, the body conducting the ark  (the “Arbitration
Commission” or the “Commlsawn”) smt the parties hemto maubzu-anon notice, a:bttmwn sules
and a list of potential arbitrators. Adduionally Burlington wmem Changlong’s a:bi&atian :
apphcatlon as well as a copy of the evidence that Changlong wbmtted to the Commission.
Changlong selected one arbitrator, but Burlington failed o0 ¢ _"i goal

a.pmferred arbitrator.

Accordingly, the Commission selected the remaining two bit that were to serve as the

tribunal hearing the parties” dispute (the “Tribunal”). On Ocaéber 30, 2003, the parties wero

mailed notice of the identity of the nmbers of the. Tribﬁnal- -

The arbitration was set to begin on December 9, 2003 Notlceofthlsdaxewasmuledto

 Burlington on October 30, 2003. Upon receipt of this notice, Bm'hngton informed. the

Commission that it was unsble to obtain necessary visas to- m tl;;.a_rb_xnfauon and the

December 9 hearing was adj

jod. Thereafter, the Tnb!malMlled the hearing for Febwrusiry
17, 2004. s

ong and Burlington

On February 17 2004, the ﬁbltratxonwas held. Bﬁfh Ching

des;gnatedlocalChmeseMtﬁ&ppmastheuagm&ltth&h@ng As set forth in the
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arbitration award, these agents partlclpated fully in the proceeﬂmg. Each side debated and
responded to questions and subnutl:ed proposed opinions to the Tnbunal

The final decision of the Tribamal is memonahzed m adeuﬂed award that is dated June
23, 2004 (the “Award”).! The Awaq.dmb the terms of the Conlracts and Burlington’s
numerous requests for extensions of time in which to makeptynient The Tribunal noted that
fuil payment was never made and rejected Burlington’s defm that the Carbaryl price was in
violation of the parties’ separate cocperanon” agreement. Conciudmg that Burlington beached
its obligations under the Contracts, the Award holds Burlington lable fer the $1,775,880 sought

ralty but grasited the request for

by Changlong. The Award denied Changlong the $1.5 milhon '

attomneys’ fees. Finally, the Award held that 20% of the arbitestion fee should be borne by

Changlong and the remainder was to be paid by Burlingtoh.- -ﬂaﬁiﬁgtonmas ordered to make
payment to Cha.nglong within 45 dayi of the Award. In the went that such payment was not
made, Burlington wastobearana&nmal Merestpaymmtofﬁ%

Burlington’s failure to make any payment undertheAwatdpmmpted the filing of this
lawsuit seeking recognition mdenforcement of the Awaﬁ. 'I'!iemot:on presently before the

court seeks summary judgment on this single claim.

Countries that are parties to the Convention, including the United States and China, agree

to recognize each other’s arbxtralawardsand to enforce them in accord with the rules of

! On July 7, 2003, the Award was amended to:cofrect certain typographical errors.

4
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Svs.. Inc., 697 F. Supp. 1248 1252 (ED.N.Y. 1988). ConfoMon of a foreign arbitral award is

characterized as a* summaryprweedmg thatmerelyconvmwhatlsalreadyaﬁnaldecmon

into a judgment of a court.

WL 21 108367- *2 (S.D.N.Y. 2003).

The procedure for obtaininig. enforcement of a vigt ” rd is straightforward. The party

seeking enforcement need only submit an authentic copy af tm awm'd, the agreement to arbitrate
and, ifthe award isina languag_e,oﬂ;et'than English, a dtﬂymﬁﬁedtmnslanon See Convention
Art. IV; Geotech, 697 F. Supp. at 12252. Upon submission ef&ese materials, a party res:stmg
confirmation bears the burden of showing.-mat one of the c:rcmstances warranting denial of

enforcement, as set forth in the Convention, is present. & optauk Qil Transpor

There is no question that Changlong has comphedw;ﬂ;ﬂ;e Convention’s procedure for

ments to arbitrate (as set forth

obtaining recognition and enfomment of the Award. Thus, agn
in the Contracts), an authentic copy of the Award and an Enm tmnslatxon thereof are all before

the court. The burden of resisting Changlong’s motion for snmma'y judgment on its claim for
recognition and enforcement is therefore upon Burhngton.

Arguing against enfommem of the Award, Burlmg comguis that it was “prevented from
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adequately presenting its defense.” This argument can onlj"_he- charactenzed as falling within
Article V(1)(b) of the Convention, which provides that a partymstmg confirmation must show
that it was not given notice of the arbitration or was “othctmae mﬁble to present its case.”
Convention Art. V(1)(b). Successful reliance on this provmoﬂ requires a showing that the

arbitration was conducted in violation of this country’s smndu!ds of due process of law. Parsons

apicr, 508 F. 2d 969, 975
(2d Cir. 1974). To comport with due process parties to an arbitration must be given “notice
reasonably calculated” to inform them of the proceedings gn%d-“%m opportunity to be heard.”

1996 WL 229872 *3

1997 WL 757041 *4

(S.DNY. 1996); see also Querscss

(S.D.N.Y. 1997) (party relying on Article V(1)(b) defense .“.mﬁst'establish that it was denied the
ing ': _ mmner”), quoting,
ne.. 1996WL 107285 *5 (S.D.N.Y.

In support of its argument, Burlington argues that compaay representatives were
prevented from obtaining the necessary visas to travel to Chma to present its case at the
arbitration. While Burlington acknowledges that it engaged the services of a Chinese law firm to
attend the arbitration and authorized that firm to act on its behalf, it argues that its inability to
have a company representative in China prevented it from pmmtmg a proper defense.

M. Disposition of the Moti
There is no evidence before the court properly suppo_;ﬁ%:ﬁzBuﬂington’s claim that it was

somehow prohibited from presenting its defense. First, the record is clear that Burlington sought

6
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and was granted an adjournment of the initial arbitration d
made here. Insteadofseeking‘anyﬁditional_ j .

Burlington’s agent and premted ment on the company’s half.

Burlington’s appoumnegn_‘tgf:qoml is before the;:;_f;, ,,_-sme form of a duly executed
. f‘ﬁtheaxmmon, @ .
acknowledge, amend or mﬂldww arbittatlon, (3) negouatc g «‘Mﬂe with Changlcmg; (4) sign

related arbitration documents andﬁles on behalf of Burlin,

@0t w5 amy “other sppropriste
powers granted by Burlington.” The delegation ofauthority o appe . --#ifhe'arbin'ationon |

Burlington’s behalf could not be clesrer and complew}y beh& Y argummtthat Defendant was
" unable to present its defense. | -

Having decided to. appear at the arbitration, rather M‘W ﬁn'tlwr adjoumcnt of the

_proceedmg,BurhngtoncannotmwbeMdtocomplun_i _
its case, Thecompanymadeaclmmchowetoarbxm -:'gimmdthnu@tsaboutﬂae
effectiveness of the represmtmnnnchosedoesanmWhngton revisit that decmzm

Finally, there is no question but th&t the mere refusal to: _- gle an arbiiratmn so.thata

particular witness may testify doés not woiate due process. sottim reqmre denial of

s & Whi i_w!'g ‘508 F.2d at 975.

appropriate and is granted to Changlong.
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In light of the foregoing, the court grants the motmn farwmmary judgment seeking
recognition and enforcement of the Award. Plamnﬁ‘ may- nm 8 judgment, on notice, granting
it the relief set forth in the Award. The Clerk of the Cout_t__ts:__j

_ te terminate the motion and
to close the file in this matter.
SO ORDERED. K .

Dated: Central Islip, New York




