ARBITRAL TRIBUNAL CONSTITUTED PURSUANT TO ARTICLE 287, AND IN ACCORDANCE

WITH ANNEX VII, OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

IN THE MATTER OF AN ARBITRATION BETWEEN:

BARBADOS

- AND -

THE REPUBLIC OF TRINIDAD AND TOBAGO

AWARD OF THE ARBITRAL TRIBUNAL

The Arbitral Tribunal:

Judge Stephen M. Schwebel, President
Mr Ian Brownlie CBE QC

Professor Vaughan Lowe

Professor Francisco Orrego Vicuiia

Sir Arthur Watts KCMG QC

The Hague, 11 April 2006






AGENTS, COUNSEL AND OTHER REPRESENTATIVES OF THE PARTIES

BARBADOS

The Hon Mia A Mottley QC, Deputy
Prime Minister, Attorney General and
Minister of Home Affairs, Agent for
Barbados

Mr Robert Volterra, Co-Agent, Counsel
and Advocate, Latham & Watkins
Professor Sir Elihu Lauterpacht CBE, QC,
Counsel and Advocate

Professor Michael Reisman, Counsel and
Advocate

Mr Jan Paulsson, Counsel and Advocate,
Freshfields Bruckhaus Deringer

Sir Henry Forde QC, Counsel and
Advocate

Mr Stephen Fietta, Counsel and Advocate,
Latham & Watkins

Mr Adrian Cummins QC, Counsel

Dr David Berry, Counsel

Ms Megan Addis, Counsel, Latham &
Watkins

Ms Teresa Marshall, Permanent Secretary,
Foreign Affairs

Mr Edwin Pollard, High Commissioner
for Barbados in London

Mr Anthony Wiltshire, Minister/
Counsellor at the Barbados High
Commission in London

Mr Frangois Jackman, Senior Foreign
Service Officer

Mr Tyronne Brathwaite, Foreign Service
Officer

Mr Christopher Parker, Fisheries
Biologist, Fisheries Division

Ms Angela Watson, President of Barbados
Association of Fisherfolk Organisations
Mr Anderson Kinch, Fisherman/Boat
owner

Mr Oscar Price, Latham & Watkins

Ms Phillippa Wilson, Latham & Watkins
Mr Dick Gent, UK Hydrographic Office
Dr Robin Cleverly, UK Hydrographic
Office

Ms Michelle Pratley, Assistant, Latham &
Watkins

Ms Claudina Vranken, Assistant, Latham
& Watkins

TRINIDAD AND TOBAGO

The Hon John Jeremie, Attorney General,
Agent for Trinidad and Tobago

Mr John Almeida, Co-Agent, Charles
Russell

Mr Laurie Watt, Co-Agent, Charles
Russell

Ms Lynsey Murning, Charles Russell
Professor James Crawford SC, Counsel
Professor Christopher Greenwood, CMG,
QC, Counsel

Mr Samuel Wordsworth, Counsel

H.E. Mr Phillip Sealy, Ambassador to the
United Nations

Mr Gerald Thompson, Director, Legal
Affairs, Ministry of Foreign Affairs

Mr Eden Charles, Ministry of Foreign
Affairs

Mr Martin Pratt, International Boundaries
Research Unit

Mr Francis Charles, Expert

Dr Arthur Potts, Ministry of Fisheries and
Agriculture

Mr Charles Sagba, Ministry of Foreign
Affairs

Mr Andre Laveau, Ministry of Foreign
Affairs

Ms Glenda Morean, High Commissioner
for Trinidad and Tobago in London






TABLE OF CONTENTS

CHAPTER I — PROCEDURAL HISTORY ..ottt 1
CHAPTER II = INTRODUCTION ..ottt sttt et seeense s 9
A, BacK@round ........ooooiiiiiie e e 9
B.  The Parties’ Claims ..........cocuieiiiiiiieiiieiieee ettt ettt ens 12
CHAPTER III - ARGUMENTS OF THE PARTIES.......ccceiiiiiiiieeeeeeceeneeene 15
A. Does the Tribunal have jurisdiction over Barbados’ claim, and, if so, are
there any limits to that jurisdiction? ............cocvieviieiiiiniieiece e 15
B.  Does the Tribunal have jurisdiction to consider Trinidad and Tobago’s
CLATM? L.ttt ettt et et e et e st e bt e et e e neesabeesaeeens 22
C.  Estoppel, acquiescence, and abuse of rights..........cccoeceeeviieriiiiienieeieie e 24
D.  Merits — General ISSUES ......cc.eeiiiieriiiiiiiesieeie e 31
E. Barbados’ proposed adjustment to the south of the equidistance line in the
WESTEITI SECLOT ...eeiiiiiiiiieeiiiiee ettt ettt e et e e et e e st eeeeereeeeas 37
F.  Trinidad and Tobago’s proposed adjustment to the north of the equidistance
line in the EaStern SECTOT .......eeiuiiiirieiieieeieieee e 46
G.  Final submissions of the Parties ...........cccooiiiiiiiiiiiiiieeeeeeeee 57
CHAPTER IV — JURISDICTION ......ooiiiiiiiieiieieeiee ettt nse e 59
CHAPTER V — MARITIME DELIMITATION: GENERAL CONSIDERATIONS ............. 68
A, APPHCADIC LAW ..eeiiiieiiiiiiicieeceeeee ettt enae s 68
B.  The Delimitation PrOCESS .........ccoouiiiiiiiiiiieiiieiie et 69
CHAPTER VI — DELIMITATION IN THE WEST......ccoiiiiiiieieeeeeeeeee e 75
A.  The Flyingfish Fishery and Barbados’ Claim to Adjust the Equidistance
LINE et ettt et ea 75
B. Barbados’ Claim to a Right of Access to the Flyingfish Fishery within the
EEZ of Trinidad and Tobago..........ccceeiiiiiiiiiiiiiieeieceee e 84
CHAPTER VII — CENTRAL SEGMENT OF THE LINE: EQUIDISTANCE NOT
DISPUTED......cottitteeeteee ettt ettt ettt et sae e bt ente st e bt entesneenneens 91
CHAPTER VIII — DELIMITATION IN THE EAST ..ot 92
A.  The Entitlement to Maritime Areas and the Nature of the Maritime



D. Trinidad and Tobago’s Claim in the East..........ccccceeeiiieiiiiinciiecieeeeeee e, 98
E.  The Adjustment of the Equidistance Line: Trinidad and Tobago’s Claimed

TUINING POINL.....oiiiiiiiiiiiiciee ettt st et esee e s 106

F.  Acquiescence and Estoppel North of the Equidistance Line .............ccccouveeneeee. 108

G. Trinidad and Tobago’s Claim to an Outer Continental Shelf .............c...c........... 109

H. The Adjustment of the Equidistance Line............cccceevieniiiiniiniiinieiiieieeeenee 110
DISPOSITIFE ...ttt ettt ettt sae et e s e e seesseeseesseenaessaenseensasseenseensenses 115

APPENDIX — TECHNICAL REPORT OF THE TRIBUNAL’S HYDROGRAPHER,
MR. DAVID H. GRAY ..ot 1



CHAPTER I - PROCEDURAL HISTORY

1. By a Notice of Arbitration dated 16 February 2004 Barbados initiated arbitration
proceedings concerning its maritime boundary with the Republic of Trinidad and
Tobago. The proceedings, which, in the view of Barbados, relate to the delimitation of a
single maritime boundary between the exclusive economic zones and the continental
shelves appertaining to Barbados and Trinidad and Tobago respectively, were begun
pursuant to Article 286 of the 1982 United Nations Convention on the Law of the Sea
(the “Convention” or “UNCLOS”) and, Barbados maintains, in accordance with

Annex VII to the Convention.

2. Inits concurrently submitted Statement of Claim, Barbados stated that neither Party had
declared, pursuant to Article 298 of the Convention, any exceptions to the applicability
of the dispute resolution procedures of Part XV, nor had either Party made a written
declaration choosing the means for settlement of disputes under Article 287(1) of the

Convention.

3. Inits Notice of Arbitration, Barbados appointed Professor Vaughan Lowe as a member
of the arbitral tribunal to be constituted pursuant to Annex VII. Trinidad and Tobago
subsequently appointed Mr. Ian Brownlie CBE QC. The remaining three members of
the Tribunal were duly appointed in accordance with Article 3 of Annex VII and are
Judge Stephen M. Schwebel (President), Professor Francisco Orrego Vicuiia, and

Sir Arthur Watts KCMG QC.

4.  On 15 April 2004 the Parties sent a joint letter to the Secretary-General of the
Permanent Court of Arbitration (“PCA”), asking whether the PCA would be ready to

serve as Registry for the proceedings.

5. On 16 April 2004 the Secretary-General of the PCA responded that the PCA was
prepared to serve as Registry for the proceedings. Ms. Bette Shifman was appointed to
serve as Registrar, assisted by Mr. Dane Ratliff. Ms. Shifman was subsequently

replaced by Ms. Anne Joyce.



6. On 19 May 2004 the President of the Tribunal, counsel for the Parties, and a member of
the Registry participated in a conference call. It was agreed that the Parties would each
submit a brief to the Tribunal on 26 May 2004 with their respective views on the
schedule and order of written pleadings. It was also provisionally agreed that a meeting

be held in London on 21 June 2004 to determine any outstanding procedural matters.

7. On 26 May 2004 both Barbados and Trinidad and Tobago made written submissions on
the timing and order of written pleadings. Barbados proposed that pleadings be
exchanged simultaneously, whereas Trinidad and Tobago proposed that the pleadings
be sequentially filed, with Barbados submitting its Memorial before Trinidad and

Tobago submitted its Counter-Memorial.

8. On 3 June 2004 the Tribunal changed the date for the first procedural meeting of the
Tribunal with the Parties from 21 June 2004 to 23 August 2004.

9. On 7 June 2004 the Tribunal issued Order No. 1' which provides in operative part:

1. Barbados shall file its Memorial no later than five months from the date of
this Order, by 30 October 2004.
2. Trinidad and Tobago shall file its Counter-Memorial no later than ten

months from the date of this Order, by 31 March 2005.
3. The question of whether and which further written pleadings shall be

exchanged simultaneously or sequentially shall be the subject of a further
Order.

10. On 17 August 2004 the Minister of Foreign Affairs of Guyana wrote to the President of
the Tribunal and requested that the Tribunal make available to Guyana a copy of the
Application and Statement of Claim by Barbados, together with copies of the written
pleadings of both Parties, on the basis that it, as a neighboring State, had an interest in
the proceedings. The President of the Tribunal consulted with the Parties regarding
Guyana’s request and subsequently responded (on 26 October 2004) that, based on the

wishes of the Parties, the request could not be accepted.

11. Also on 17 August 2004 Trinidad and Tobago wrote to the Registry requesting an order

from the Tribunal for “the disclosure of limited information and documentation from

' The Orders, Rules of Procedure, and the pleadings in the arbitration are filed in the archives of the PCA in

The Hague, and are available on the PCA website at: http://www.pca-cpa.org.



12.

13.

14.

15.

Barbados” concerning “self-help” measures by Barbados (including making
presentations to oil companies) with respect to four submarine areas for petroleum

exploration and production known as blocks 22, 23(a), 23(b) and 24.

On 23 August 2004 the Tribunal met with the Parties in London to conclude
arrangements for the logistical and procedural aspects of the arbitration, and heard
arguments from both Parties on Trinidad and Tobago’s application for disclosure. At the
conclusion of the meeting, the Tribunal issued Order No. 2 which provides in operative

part:

1. The Rules of Procedure as assented to by the Parties and as attached to Order
No. 2 are adopted;

2. Following the submission of the Counter-Memorial, Barbados shall submit a
Reply by 9 June 2005, and Trinidad and Tobago shall submit a Rejoinder by
18 August 2005;

3. The place of arbitration shall be The Hague;

4. Oral hearings shall be held in London, unless by 1 October 2004 the Parties
have agreed on a situs in the Caribbean;

5. Oral hearings will take place in October or November 2005, on dates to be
fixed by the Tribunal after further consultation with the Parties; and

6. Barbados shall submit its views by 6 September 2004 on Trinidad and
Tobago’s application for the disclosure of certain information by Barbados.

On 6 September 2004 Barbados submitted its views on the application of Trinidad and
Tobago, arguing that the Tribunal did not have the power to issue the requested order,
and asking that Trinidad and Tobago’s request be refused, and if it were not, then
Trinidad and Tobago should on the basis of reciprocity be required to disclose

information to Barbados.

On 17 September 2004 the Tribunal issued Order No. 3 which provides in operative
part:

1. Trinidad and Tobago shall on or before 1 October 2004 submit a Reply to
the observations of Barbados in its Response, including its position on the
Tribunal’s jurisdiction to grant the request for disclosure made in Trinidad
and Tobago’s Application;

2. Barbados shall on or before 15 October 2004 submit a Rejoinder on the
observations of Trinidad and Tobago made in its Reply, addressing in
particular those on jurisdiction.

On 30 September 2004 the Parties informed the Tribunal that they would be available to

attend oral hearings during the two-week period commencing on 17 October 2005. The



16.

17.

18.

19.

20.

dates for the hearings accordingly were fixed for 17-28 October 2005, to take place in

London.

On 1 October 2004 Trinidad and Tobago submitted its Reply to Barbados’ Response of
6 September 2004, arguing, inter alia, that the Tribunal was empowered to make the

requested order.

On 15 October 2004 Barbados filed a Rejoinder to Trinidad and Tobago’s Reply of
1 October 2004, in which Barbados, inter alia, rejected Trinidad and Tobago’s

allegations that it engaged in “improper self-help”.

On 26 October 2004 the Tribunal issued Order No. 4 regarding Trinidad and Tobago’s
application for disclosure of limited information and documentation from Barbados.
Order No. 4 provides in operative part:
1. The Application of the Republic of Trinidad and Tobago for “disclosure of
limited information and documentation from Barbados” is denied, but

without prejudice to its reconsideration by the Tribunal, if Trinidad and
Tobago, in light of Barbados’ Memorial, decides to resubmit it.

On 1 November 2004 Barbados filed its Memorial.

On 23 December 2004 Trinidad and Tobago filed a Statement of Preliminary
Objections, which it stated were made “pursuant to Article 1 of the Tribunal’s Rules of
Procedure” and within the time limit set forth in Article 10(2) thereof. In its Statement,
Trinidad and Tobago asserted that Barbados’ claim was outside the jurisdiction of the
Tribunal, or alternatively, inadmissible. With respect to the timing of the Tribunal’s
potential ruling on its preliminary objections, Trinidad and Tobago stated that “it is
Trinidad and Tobago’s view that, given the nature of its objections and the existence of
a timetable for a final hearing commencing on 17 October 2005, these objections should

be joined to the merits and determined in the Tribunal’s final Award”.



21.

22.

23.

24.

25.

On 28 March 2005 Barbados wrote to the Tribunal raising concerns about the
admissibility of the agreed minutes of negotiations between Barbados and Trinidad and
Tobago that preceded the initiation of arbitral proceedings (the “Joint Reports”), which
Barbados understood were to be annexed to Trinidad and Tobago’s Counter-Memorial.
Barbados based its objections in part on an agreement between the Parties to the
negotiations that “no information exchanged in the course of their negotiations will be
used in any subsequent judicial proceedings which might arise unless both parties agree
to its use”. Barbados requested the Tribunal to instruct Trinidad and Tobago that
inclusion of the Joint Reports or the substance thereof in Trinidad and Tobago’s
Counter-Memorial, without Barbados’ agreement or the Tribunal’s permission, would
constitute a breach of the confidentiality agreement and asked that the Joint Reports be

withheld from the Tribunal pending its decision.

On 29 March 2005 Trinidad and Tobago wrote to the Registry proposing that, “if
Barbados wishes to persist with its submission”, the issue of admissibility should be
addressed by “brief written arguments” submitted by the Parties, followed by an oral
hearing, pending which it was content for its Counter-Memorial to be circulated with
instructions to the Tribunal not to read Chapter 2, section D, and without the relevant

volume containing the Joint Reports.

On 30 March 2005 Barbados informed the Tribunal that Trinidad and Tobago’s
proposed approach with respect to treatment of the Counter-Memorial and the Joint
Reports “largely meets the concern raised by Barbados in its letter . . . of 28 March”, but
that Barbados’ “attitude towards the production of the Joint Reports will depend on the

justification that Trinidad and Tobago may advance for its wish to refer to them”.

On 31 March 2005 Trinidad and Tobago filed its Counter-Memorial and wrote to the
Registry stating that “the issue of admissibility raised by Barbados [cannot] be left in
abeyance”, and requesting the Tribunal to invite Barbados to state, within three days,

whether or not it was challenging the admissibility of the Joint Reports.

On 5 April 2005 Barbados stated that it was unable to agree to the admission of the Joint
Reports until it was “in a position to know from Trinidad and Tobago the purpose for

which the Joint Reports are to be used”.
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27.

28.

29.

30.

31.

32.

33.

On 5 April 2005 the President of the Tribunal informed the Parties that the Tribunal had
taken note of their positions on the admissibility of the Joint Reports, and requested
both Parties to submit written analyses on the issue of admissibility by 25 April 2005,

after which the Tribunal would decide whether an oral hearing was required.

On 22 April 2005 Barbados, in its submission on the issue of admissibility of the Joint
Reports, stated that it would not “insist that Trinidad and Tobago withdraw its Counter-
Memorial (including Volume 2(2)) and submit a revised Counter-Memorial that does
not incorporate or refer to inadmissible material”, but reserved its right to comment
thereon in its Reply. Barbados also stated that it had not waived “the privileged and
confidential status of the negotiations or Joint Reports”, and asked the Tribunal “to take
note of Trinidad and Tobago’s violations [of confidentiality and its undertakings] in an

appropriate manner”.

On 25 April 2005 Trinidad and Tobago submitted its written arguments on the issue of
admissibility of the Joint Reports, requesting that the Tribunal reject Barbados’

objection to their admissibility.

Having reviewed the Parties’ submissions, the President directed the Registry on 4 May

2005 to forward the Tribunal a copy of Volume 2(2) of the Counter-Memorial.

On 9 June 2005 Barbados filed its Reply.

On 17 August 2005 Trinidad and Tobago filed its Rejoinder.

On 9 September 2005 Barbados requested the Tribunal to grant it permission to submit

supplemental evidence.

On 15 September 2005 Trinidad and Tobago responded to Barbados’ letter of
9 September 2005 contesting Barbados’ request to submit certain categories of

supplemental evidence described by Barbados in its letter of 9 September 2005.
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36.

37.

38.

39.

On 17 September 2005 the Registry informed the Parties that the Tribunal accepted the
introduction of Barbados’ supplemental evidence (to be filed by 19 September 2005),
subject to the right of Trinidad and Tobago to transmit new evidence in rebuttal not later

than 3 October 2005.

On 19 September 2005 Barbados informed the Tribunal that it would be willing to
forego the opportunity of submitting evidence under two of the five contested
categories. Barbados submitted its supplementary evidence relating to the remaining

categories of evidence it set out in its letter of 15 September 2005.

On 3 October 2005 Trinidad and Tobago submitted evidence in rebuttal to the

supplementary evidence of Barbados.

On 23 October 2005, after consultation with the Parties, the Tribunal appointed a
hydrographer, Mr. David Gray, as an expert to assist the Tribunal pursuant to

Article 11(4) of the Rules of Procedure.

During the period 17-28 October 2005 hearings were held at the International Dispute

Resolution Centre in London.

On 24 October 2005, in the course of the hearings, Barbados objected to certain reports
that had appeared in the Trinidad and Tobago press, and requested the President of the
Tribunal to issue a statement recalling the Parties’ undertaking of confidentiality

regarding the arbitral proceedings. The President issued the following statement:

Reports have appeared in the Caribbean press about contents of the arbitral
proceedings currently taking place in London between Barbados and Trinidad and
Tobago concerning their maritime boundary. In that regard, the Tribunal draws
attention to its Rules of Procedure, which, in Article 13(1), provide: “All written
and oral pleadings, documents, and evidence submitted in the arbitration, verbatim
transcripts of meetings and hearings, and the deliberations of the Arbitral Tribunal,
shall remain confidential unless otherwise agreed by the Parties”.

The Tribunal accordingly trusts that this rule will be observed by the Parties and
any spokesmen for them.



40. On 28 October 2005 the President of the Tribunal was sent a letter by the Foreign
Minister of Guyana, which provided information to the Tribunal regarding the outer
limit of Guyana’s Exclusive Economic Zone (“EEZ”). On 9 November 2005 the
President responded to the Foreign Minister, acknowledging his letter and noting that it

had been brought to the attention of the members of the Tribunal.



CHAPTER II - INTRODUCTION

A.

41.

42.

43.

44,

BACKGROUND

While the Parties differed on many of the facts concerning their respective patterns of
resource use, and salient features of geography, and the legal significance to be attached
to those facts, it will be convenient at the outset to recall facts that appear to be common

ground between the Parties.

1.  Relevant Geography

The islands of Trinidad and Tobago lie off the northeast coast of South America. At
their closest, Trinidad and Venezuela are a little over 7 nautical miles (“nm”) apart.
Seventy nm to the northwest, there starts a chain of rugged volcanic islands known
collectively as the Windward Islands, made up of Grenada, The Grenadines,
St. Vincent, St. Lucia, Martinique, Dominica, and others. Barbados is not part of that
chain of islands, but sits east of them. Collectively, all the aforementioned islands, and

others that are farther north, make up the Lesser Antilles Islands.

Barbados consists of a single island with a surface area of 441 sq km and a population of
approximately 272,200. The island of Barbados is made up of a series of coral terraces
resting on a sedimentary base. Barbados is situated northeast of Tobago by 116 nm and

nearly 80 nm east of St. Lucia, the closest of the Windward Islands.

The Republic of Trinidad and Tobago is made up of the islands of Trinidad, with an area
of 4,828 sq km and an approximate population of 1,208,300, and, 19 nm’ to the
northeast, the island of Tobago with an area of 300 sq km and an approximate
population of 54,100, and a number of much smaller islands that are close to those two
main islands. Trinidad and Tobago has declared itself an “archipelagic state” pursuant
to provisions of UNCLOS. The islands of Trinidad and Tobago are essentially the

eastward extension of the Andean range of South America.

2

British Admiralty Chart 493, “Approaches to Trinidad including the Gulf of Paria”, Scale 1:300,000,
Taunton, UK, 8 May 2003, corrected for Notices to Mariners up to 5090/05.
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46.

47.

48.

49.

50.

51.

East of Trinidad and Tobago, the coast of South America trends in an east-southeasterly
direction, first with part of the coast of Venezuela, then the coasts of Guyana, Suriname,
and French Guiana. The Windward Islands lie as a string of islands in a south to north
orientation starting directly north of the Boca del Dragon, the channel between the

northwest corner of the island of Trinidad and the Peninsula de Paria of Venezuela.

2. Factual Context

Over a period of some three decades prior to the commencement of this arbitration, the
Parties held high-level diplomatic meetings and conducted negotiations concerning the
use of resources in the maritime spaces they are respectively claiming, chief among

them being fisheries and hydrocarbons.

Barbados adopted an “Act to provide for the establishment of Marine Boundaries and
Jurisdiction” (the “Marine Boundaries and Jurisdiction Act”) in February 1978, for the
purpose of extending its jurisdiction beyond its territorial sea, and in order to claim its

EEZ and the rights appertaining thereto.

After several meetings of the Parties concerning resource use and trade beginning in
1976, on 30 April 1979 the Parties entered into a Memorandum of Understanding on
Matters of Co-operation between the Government of Barbados and the Government of

Trinidad and Tobago, covering, inter alia, hydrocarbon exploration and fishing.

In 1986 Trinidad and Tobago adopted the ‘“Archipelagic Waters and Exclusive
Economic Zone Act” (the “Archipelagic Waters Act”), in order to define Trinidad and
Tobago as an archipelagic State, and to claim its EEZ in accordance with UNCLOS.

On several occasions during the period 1988-2004 (approximately) Trinidad and Tobago
arrested Barbadians fishing off Tobago and accused them of illegal fishing.

On 18 April 1990 Trinidad and Tobago and Venezuela concluded a “Treaty on the

Delimitation of Marine and Submarine Areas”. There was an Exchange of Notes

10



52.

53.

54.

55.

56.

relating to that Treaty on 23 July 1991. The 1990 Treaty and 1991 Exchange of Notes

are referred to as the “1990 Trinidad-Venezuela Agreement”.?

In November 1990 the Parties concluded the “Fishing Agreement between the
Government of the Republic of Trinidad and Tobago and the Government of Barbados”
(the “1990 Fishing Agreement”), regulating, inter alia, aspects of the harvesting of
fisheries resources by Barbadian fisherfolk in Trinidad and Tobago’s EEZ, and

facilitating access to Barbadian markets for Trinidad and Tobago’s fish.

During the period July 2000 to November 2003 the Parties engaged in several rounds of
bilateral negotiations which included maritime boundary negotiations and fisheries
negotiations. The Parties differ as to whether the maritime boundary and fisheries
negotiations were part of a single negotiating process or separate negotiations. A Joint
Report of each round of negotiation was approved by the Parties. Those Joint Reports
essentially set out the respective positions of each Party on the issues discussed at each

meeting.

The Parties agreed at the end of the fifth round of maritime boundary negotiations in

November 2003 to hold further negotiations in February 2004.

On 6 February 2004 Trinidad and Tobago arrested Barbadian fisherfolk and accused
them of illegal fishing.

Prime Minister Manning of Trinidad and Tobago met, at his initiative, with Prime
Minister Arthur of Barbados in Barbados on 16 February 2004. It is the contention of
Barbados that, at that meeting, Prime Minister Manning characterized the maritime
boundary dispute as “intractable”, and challenged Barbados to take it to arbitration,
statements that Trinidad and Tobago denies were ever made. Barbados commenced the

present proceedings immediately after that meeting.

3

Treaty between the Republic of Trinidad and Tobago and the Republic of Venezuela on the delimitation of
marine and submarine areas, 18 April 1990, reprinted in The Law of the Sea — Maritime Boundary
Agreements (1985-1991) pp. 25-29 (Office for Ocean Affairs and the Law of the Sea, United Nations, New
York 1992).

11



B. THE PARTIES’ CLAIMS

57. On 16 February 2004 Barbados filed a Notice of Arbitration and Statement of Claim,
claiming a “single unified maritime boundary line, delimiting the exclusive economic
zone and continental shelf between it and the Republic of Trinidad and Tobago, as

provided under Articles 74 and 83 of UNCLOS”.

58. According to Barbados:

[[nternational authority clearly prescribes that the Tribunal should start the process
of delimitation by drawing a provisional median line between the coasts of
Barbados and Trinidad and Tobago. This line should be adjusted so as to give
effect to a special circumstance and thus lead to an equitable solution. The special
circumstance is the established traditional artisanal fishing activity of Barbadian
fisherfolk south of the median line. The equitable solution to be reached is one that
would recognise and protect Barbadian fishing activities by delimiting the
Barbados EEZ in the manner illustrated on map 3.

59. Barbados’ claim line for a single unified maritime boundary illustrated on Map 3 of its

Memorial is reproduced as Map 1, facing.

60. Barbados described the course of that claim line in its Memorial as follows:

142. The proposed delimitation line is a median line modified in the northwest to
encompass the area of traditional fisheries enjoyed by Barbados. The line is
defined in three parts from points A to B, B to C and the third part from
points C to E.

143. The first part of the line from A to B is defined by the meridian 61° 15' W.
This line runs south from point A, the point of intersection of this meridian
with a line of delimitation between Trinidad and Tobago and Grenada, to
point B, the intersection of this meridian with the 12 nautical mile territorial
sea limit of Trinidad and Tobago.

144. The second part of the proposed delimitation line is the 12 nautical mile
territorial sea limit of Trinidad and Tobago, running from point B around the
northern shores of Tobago to point C, the intersection of the parallel
11°08'N and the 12 nautical mile territorial sea limit of Trinidad and
Tobago lying southeast of the island of Tobago.

145. The third part of the proposed delimitation line is defined by a geodesic line
from point C, following an azimuth of 048° until it intersects with the
calculated median line between Barbados and Trinidad and Tobago at point
D; then the line follows the median line south eastwards running through
intermediate points on the median line numbered 1 to 8.

12
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146. From point 8, the proposed delimitation line follows an azimuth of
approximately 120° for approximately five nautical miles towards the point
of intersection with the boundary of a third State at point E.

61. The coordinates of Barbados’ claim line are as follows:

Coordinates listed are related to WGS84 [World Geodetic System 1984]
and quoted to 0.01 of a minute.

Point Latitude Longitude

A 11 3787 | N 61 15.00 | W
B’ 11 1330 | N 61 1500 | W
c’ 11 08.00 | N 60 2047 |W
D 11 53.72 | N 59 28.83 | W
1 11 4825 | N 59 1923 |W
2 11 4580 |N 59 1494 | W
3 11 43.61 | N 59 11.08 | W
4 11 3288 | N 58 5140 | W
5 11 10.76 | N 58 1142 |W
6 10 59.71 |N 57 5154 | W
7 10 4921 |N 57 33.15 | W
8 10 4354 | N 57 2323 | W
E" 10 41.03 | N 57 18.83 | W

" Positions listed in italics are only indicative of the positions described in the text which
will require separate bi-lateral or tri-lateral agreements to define coordinates.

* The latitude of point B and the Longitude of point C will change with the variation of the
territorial sea limit of Trinidad and Tobago over time.

62. Trinidad and Tobago in its Counter-Memorial set out its own positive claim, and stated

with respect thereto:

In the relatively confined waters of the western or Caribbean sector, there is no
basis for deviating from the median line — a line which Barbados has repeatedly
recognised and which is equitable in the circumstances. The position is quite
different in the eastern or Atlantic sector where the two states are in a position of,
or analogous to, adjacent States and are most certainly not opposite. As a coastal
State with a substantial, unimpeded eastwards-facing coastal frontage projecting on
to the Atlantic sector, Trinidad and Tobago is entitled to a full maritime zone,
including continental shelf. The claim that Barbados has now formulated in the
Atlantic sector cuts right across the Trinidad and Tobago coastal frontage and is

13



plainly inequitable. The strict equidistance line needs to be modified in that sector
so as to produce an equitable result, in accordance with the applicable law referred
to in Articles 74 and 83 of the 1982 Convention.

63. Trinidad and Tobago described the course of its claim line as follows:

(a) to the west of Point A, located at 11°45.80'N, 59°14.94'W, the delimitation
line follows the median line between Barbados and Trinidad and Tobago
until it reaches the maritime area falling within the jurisdiction of Saint
Vincent and the Grenadines;

(b)  from Point A eastwards, the delimitation line is a loxodrome with an azimuth
of 88° extending to the outer limit of the EEZ of Trinidad and Tobago;

(c) further, the respective continental shelves of the two States are delimited by
the extension of the line referred to in paragraph (3)(b) above, extending to
the outer limit of the continental shelf as determined in accordance with
international law.

64. Trinidad and Tobago’s claim line is illustrated in Figure 7.5 of its Counter-Memorial

and is reproduced as Map II, facing.

65. Trinidad and Tobago objects to the entire claim of Barbados on grounds of
inadmissibility, maintaining that the procedural preconditions of UNCLOS have not
been fulfilled. Barbados objects that the claim of Trinidad and Tobago in respect of the
extended continental shelf (“ECS” or “outer continental shelf”) * is beyond the scope of

the dispute referred to the Tribunal.

66. The arguments of the Parties with respect to their claims are summarized in the

following Chapter.

*  Although the Parties have used the term “extended continental shelf”, the Tribunal considers that it is more

accurate to refer to the “outer continental shelf”, since the continental shelf is not being extended, and will so
refer to it in the remainder of this Award.
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CHAPTER III - ARGUMENTS OF THE PARTIES

A. DOES THE TRIBUNAL HAVE JURISDICTION OVER BARBADOS’ CLAIM, AND, IF SO, ARE
THERE ANY LIMITS TO THAT JURISDICTION?
Barbados’ Position

67. Barbados maintains that the Tribunal’s jurisdiction is founded in the provisions of
Part XV of the Convention concerning the settlement of disputes, and in particular
Articles 286,” 287° and 288,” coupled with Annex VII to the Convention. Together,

> Article 286 provides:

Application of procedures under this section

Subject to section 3, any dispute concerning the interpretation or application of this Convention shall, where
no settlement has been reached by recourse to section 1, be submitted at the request of any party to the
dispute to the court or tribunal having jurisdiction under this section.

Article 287 provides:

Choice of procedure

1. When signing, ratifying or acceding to this Convention or at any time thereafter, a State shall be free to
choose, by means of a written declaration, one or more of the following means for the settlement of
disputes concerning the interpretation or application of this Convention:

(a) the International Tribunal for the Law of the Sea established in accordance with Annex VI;

(b) the International Court of Justice;

(c) an arbitral tribunal constituted in accordance with Annex VII;

(d) a special arbitral tribunal constituted in accordance with Annex VIII for one or more of the categories
of disputes specified therein.

2. A declaration made under paragraph 1 shall not affect or be affected by the obligation of a State Party to
accept the jurisdiction of the Seabed Disputes Chamber of the International Tribunal for the Law of the
Sea to the extent and in the manner provided for in Part XI, section 5.

3. A State Party, which is a party to a dispute not covered by a declaration in force, shall be deemed to have
accepted arbitration in accordance with Annex VII.

4. If the parties to a dispute have accepted the same procedure for the settlement of the dispute, it may be
submitted only to that procedure, unless the parties otherwise agree.

5. If the parties to a dispute have not accepted the same procedure for the settlement of the dispute, it may be
submitted only to arbitration in accordance with Annex VII, unless the parties otherwise agree.

6. A declaration made under paragraph 1 shall remain in force until three months after notice of revocation
has been deposited with the Secretary-General of the United Nations.

7. A new declaration, a notice of revocation or the expiry of a declaration does not in any way affect
proceedings pending before a court or tribunal having jurisdiction under this article, unless the parties
otherwise agree.

8. Declarations and notices referred to in this article shall be deposited with the Secretary-General of the
United Nations, who shall transmit copies thereof to the States Parties.

Article 288 provides:

Jurisdiction

1. A court or tribunal referred to in article 287 shall have jurisdiction over any dispute concerning the
interpretation or application of this Convention which is submitted to it in accordance with this Part.

2. A court or tribunal referred to in article 287 shall also have jurisdiction over any dispute concerning the
interpretation or application of an international agreement related to the purposes of this Convention,
which is submitted to it in accordance with the agreement.

3. The Seabed Disputes Chamber of the International Tribunal for the Law of the Sea established in
accordance with Annex VI, and any other chamber or arbitral tribunal referred to in Part XI, section 5,
shall have jurisdiction in any matter which is submitted to it in accordance therewith.
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according to Barbados, these provisions “establish compulsory jurisdiction at the
instance of any party”. Barbados notes further that neither Party has made any
declarations under Article 298% of UNCLOS, which sets out optional exceptions to the
applicability of compulsory and binding procedures under Part XV, or made any written

declaration selecting a particular means for the settlement of disputes pursuant to Article

4. In the event of a dispute as to whether a court or tribunal has jurisdiction, the matter shall be settled by

8

decision of that court or tribunal.

Article 298 provides:

Optional exceptions to applicability of section 2

1.

When signing, ratifying or acceding to this Convention or at any time thereafter, a State may, without
prejudice to the obligations arising under section 1, declare in writing that it does not accept any one or
more of the procedures provided for in section 2 with respect to one or more of the following categories
of disputes:

(@ @O disputes concerning the interpretation or application of articles 15, 74 and 83 relating to sea
boundary delimitations, or those involving historic bays or titles, provided that a State
having made such a declaration shall, when such a dispute arises subsequent to the entry
into force of this Convention and where no agreement within a reasonable period of time is
reached in negotiations between the parties, at the request of any party to the dispute, accept
submission of the matter to conciliation under Annex V, section 2; and provided further that
any dispute that necessarily involves the concurrent consideration of any unsettled dispute
concerning sovereignty or other rights over continental or insular land territory shall be
excluded from such submission;

(i)  after the conciliation commission has presented its report, which shall state the reasons on
which it is based, the parties shall negotiate an agreement on the basis of that report; if these
negotiations do not result in an agreement, the parties shall, by mutual consent, submit the
question to one of the procedures provided for in section 2, unless the parties otherwise
agree;

(iii)  this subparagraph does not apply to any sea boundary dispute finally settled by an
arrangement between the parties, or to any such dispute which is to be settled in accordance
with a bilateral or multilateral agreement binding upon those parties;

(b) disputes concerning military activities, including military activities by government vessels and aircraft
engaged in non-commercial service, and disputes concerning law enforcement activities in regard to
the exercise of sovereign rights or jurisdiction excluded from the jurisdiction of a court or tribunal
under article 297, paragraph 2 or 3;

(c) disputes in respect of which the Security Council of the United Nations is exercising the functions
assigned to it by the Charter of the United Nations, unless the Security Council decides to remove the
matter from its agenda or calls upon the parties to settle it by the means provided for in this
Convention.

A State Party which has made a declaration under paragraph 1 may at any time withdraw it, or agree to

submit a dispute excluded by such declaration to any procedure specified in this Convention.

. A State Party which has made a declaration under paragraph 1 shall not be entitled to submit any dispute

falling within the excepted category of disputes to any procedure in this Convention as against another
State Party, without the consent of that party.

If one of the States Parties has made a declaration under paragraph 1(a), any other State Party may submit
any dispute falling within an excepted category against the declarant party to the procedure specified in
such declaration.

. A new declaration, or the withdrawal of a declaration, does not in any way affect proceedings pending

before a court or tribunal in accordance with this article, unless the parties otherwise agree.
Declarations and notices of withdrawal of declarations under this article shall be deposited with the
Secretary-General of the United Nations, who shall transmit copies thereof to the States Parties.
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68.

287 of UNCLOS. Barbados cites Article 74’ (relating to delimitation of the EEZ) and
Article 83" (relating to delimitation of the continental shelf (“CS”)) both of which
provide that “[i]f no agreement can be reached within a reasonable period, the States

concerned shall resort to the procedures provided for in Part XV,

Barbados bases its submissions with respect to jurisdiction essentially on two
arguments. First, it argues that the existence of a dispute was clear from the numerous
differences between the Parties that emerged during multiple rounds of negotiations
concerning access for Barbadian fisherfolk and delimitation of the maritime boundary.
According to Barbados, the differences between the Parties included: the relationship of
fisheries and maritime delimitation negotiations, the existence and legal implications of
Barbadian artisanal fishing, the methodology of delimitation, and the nature and
implications of the relationship between the Parties’ coastlines. Second, Barbados
argues that it understood the negotiations to have “deadlocked” when, according to
Barbados, the Prime Minister of Trinidad and Tobago declared the issue of the maritime
boundary “intractable” and invited Barbados to proceed with arbitration, if it so wished.

As evidence for its understanding in this regard, Barbados submitted written and oral

9

Article 74 provides:

Delimitation of the exclusive economic zone between States with opposite or adjacent coasts

1.

The delimitation of the exclusive economic zone between States with opposite or adjacent coasts shall be
effected by agreement on the basis of international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution.

If no agreement can be reached within a reasonable period of time, the States concerned shall resort to the
procedures provided for in Part XV.

Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of understanding and
cooperation, shall make every effort to enter into provisional arrangements of a practical nature and,
during this transitional period, not to jeopardize or hamper the reaching of the final agreement. Such
arrangements shall be without prejudice to the final delimitation.

Where there is an agreement in force between the States concerned, questions relating to the delimitation
of the exclusive economic zone shall be determined in accordance with the provisions of that agreement.

10" Article 83 provides:
Delimitation of the continental shelf between States with opposite or adjacent coasts

L.

The delimitation of the continental shelf between States with opposite or adjacent coasts shall be effected
by agreement on the basis of international law, as referred to in Article 38 of the Statute of the
International Court of Justice, in order to achieve an equitable solution.

If no agreement can be reached within a reasonable period of time, the States concerned shall resort to the
procedures provided for in Part XV.

Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of understanding and
cooperation, shall make every effort to enter into provisional arrangements of a practical nature and,
during this transitional period, not to jeopardize or hamper the reaching of the final agreement. Such
arrangements shall be without prejudice to the final delimitation.

Where there is an agreement in force between the States concerned, questions relating to the delimitation
of the continental shelf shall be determined in accordance with the provisions of that agreement.
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69.

70.

testimony to this effect by Ms. Teresa Marshall, Permanent Secretary (Foreign Affairs)
of the Ministry of Foreign Affairs and Foreign Trade. As a final point to justify the
timing of its Notice of Arbitration, Barbados states that it “also had reason to believe
that Trinidad and Tobago intended imminently to exercise its right to denounce its
obligation to submit to third party dispute resolution under Article 298, paragraph 1,

precisely to avoid this Tribunal’s jurisdiction”.

Five years and nine rounds of unsuccessful negotiations, involving extensive but
unproductive exchanges of views between the Parties, Barbados argues, led it
reasonably to conclude that a sufficient period of time had elapsed and that “the
possibilities of settlement had been exhausted”. In Barbados’ view, such a conclusion is
justifiable under the terms of the Convention, and is supported by the International
Tribunal for the Law of the Sea’s findings in the “relevant” case law — namely, previous
arbitrations conducted pursuant to Annex VII of the Convention.'' Furthermore,
Barbados argues that nothing in UNCLOS grants a “recalcitrant party the unilateral
right to extend negotiations indefinitely to avoid submission of the dispute to binding

third-party resolution”.

In response to arguments put forward by Trinidad and Tobago that Barbados has sought
to “bypass” the “pre-conditions to arbitration” under UNCLOS, Barbados characterizes
Trinidad and Tobago’s multi-tiered approach as “idiosyncratic”, “formalistic”, and
even, in the terms of the Vienna Convention on the Law of Treaties, “manifestly absurd
or unreasonable”. Moreover, Barbados states, “Trinidad and Tobago’s interpretation

would frustrate the object and purpose of Part XV as a whole”.

11

See the Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), International Tribunal for
the Law of the Sea (ITLOS), Order of 27 August 1999, Request for Provisional Measures, Reports of
Judgments, Advisory Opinions and Orders, Vol. 3 (International Tribunal for the Law of the Sea, Kluwer
Law International 1999); The MOX Plant Case (Ireland v. United Kingdom), ITLOS, Order of 3 December
2001, Request for Provisional Measures, Reports of Judgments, Advisory Opinions and Orders, Vol. 5
(International Tribunal for the Law of the Sea, Kluwer Law International 2001); and Case Concerning Land
Reclamation by Singapore in and Around the Straits of Johor (Malaysia v. Singapore), ITLOS, Order of 8
October 2003, Request for Provisional Measures, Reports of Judgments, Advisory Opinions and Orders, Vol.
7 (International Tribunal for the Law of the Sea, Kluwer Law International 2003).
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71.

72.

Barbados takes issue in particular with Trinidad and Tobago’s argument that the
agreement of both Parties is needed before moving from maritime boundary
negotiations pursuant to Articles 74 and 83 of UNCLOS to dispute resolution
procedures under Part XV. Barbados contends that this “would simply end the State’s
right to invoke an arbitration clause as long as the other State was willing to keep saying
‘Let’s talk more.”” Barbados also rejects Trinidad and Tobago’s argument that,
following a referral by the Parties to Part XV, a further “exchange of views” is then
required pursuant to Article 283."* According to Barbados, “a more sensible reading of
Article 283 would take the reference to the exchange of views, not as a requirement to
go through what already had been done for another five or ten years, but to exchange
views with respect to the organization of the arbitration, as was done”. Barbados
contends further that Trinidad and Tobago’s arguments on this point lack legal
foundation, whether one considers the text of UNCLOS itself, or the travaux
préparatoires, or scholarly views, such as the UNCLOS commentary produced by the
University of Virginia (United Nations Convention on the Law of the Sea 1982: A
Commentary, Vol. V (Shabtai Rosenne & Louis B. Sohn eds., 1989) (“Virginia

Commentary”)).

At the oral proceedings, Barbados also addressed the issue of the Tribunal’s jurisdiction
to award a fisheries access regime for Barbadian fisherfolk in Trinidad and Tobago’s
EEZ. Barbados argues that, once a relevant circumstance has been established, the
Tribunal “will have at its disposal a spectrum of remedies”, including such an access
regime. “As long as it is less than what Barbados has requested, it will still be infra
petita.” Barbados principally cites in support of this argument the award issued in
Part II of the Eritrea/Yemen arbitration (Eritrea/Yemen, Award of the Arbitral Tribunal
in the Second Stage of the Proceedings (Maritime Delimitation), 119 1.L.R. p. 417
(1999) (“Eritrea/Yemen II”)) (see also paragraphs 272-283 below).

12 Article 283 provides:
Obligation to exchange views

1.

When a dispute arises between States Parties concerning the interpretation or application of this
Convention, the parties to the dispute shall proceed expeditiously to an exchange of views regarding its
settlement by negotiation or other peaceful means.

The parties shall also proceed expeditiously to an exchange of views where a procedure for the settlement
of such a dispute has been terminated without a settlement or where a settlement has been reached and the
circumstances require consultation regarding the manner of implementing the settlement.
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73.

74.

75.

76.

Trinidad and Tobago’s Position

Trinidad and Tobago maintains that the Tribunal has no jurisdiction to hear Barbados’
claims because Barbados has not given effect to “the wording of the relevant provisions
of UNCLOS”, which Trinidad and Tobago states are Articles 74 and 83, as well as 283,
286, and 298. In Trinidad and Tobago’s view, Article 283 is of particular importance in
this regard.

Trinidad and Tobago contends that Article 283(1) makes the exercise of jurisdiction by
an Annex VII tribunal contingent upon two factors: first, the existence of a dispute, and
second, an exchange of views having taken place regarding settlement by negotiation or

other peaceful means.

As to whether a dispute exists in this case, Trinidad and Tobago argues that negotiations
between the Parties were ongoing and at an early stage when Barbados initiated arbitral
proceedings on 16 February 2004 and that, until such time as Barbados’ claim line had
been illustrated on a chart and discussed, meaningful negotiations as to Barbados’ claim
under Articles 74(1) and 83(1) of UNCLOS could not yet have taken place. Hence, a
dispute as to the location of the maritime boundary could not exist. Trinidad and
Tobago denies that its Prime Minister ever said that the maritime boundary dispute was
“intractable”. It rather maintains that all that was said was that “the delimitation
negotiations were likely to be more protracted than the fisheries negotiations”. In
support of these submissions, Trinidad and Tobago cites, infer alia, two statements by
the Prime Minister of Barbados — the first, shortly prior to submission of the Notice of
Arbitration, for its indication that negotiations between the countries were going well,
and the second, following submission of the Notice, for its failure to mention that
negotiations had become “intractable” — as well as written and oral testimony from

officials present at the meetings on 16 February 2004.

Trinidad and Tobago argues further that negotiations under Articles 74 and 83 are not in
any event the same as the “exchange of views” referred to in Article 283(1) and that,
moreover, where parties are engaged in such negotiations, and a dispute crystallises,

they must agree jointly to proceed to such an exchange of views. “It is not envisaged
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78.

79.

that one state acting alone will immediately and without notice resort to the procedures

of Part XV.”

In Trinidad and Tobago’s view, even if the Parties were to be taken as being in a
situation of dispute while they were in negotiations under Articles 74(1) and 83(1),
Article 283(2) would require Barbados to “terminate the attempts at settlement of the
dispute, i.e. the negotiations, and for the parties then to proceed expeditiously to an
exchange of views”. Citing the Virginia Commentary, Trinidad and Tobago maintains
that “Article 283(2) ensures that a party may transfer a dispute from one mode of
settlement to another, especially one entailing a binding decision such as arbitration

under Annex VII, ‘only after appropriate consultations between all parties concerned’”.

As to Barbados’ contention that such consultations could have stimulated Trinidad and
Tobago to opt out of compulsory dispute procedures pursuant to Article 298 of
UNCLOS before Barbados could invoke arbitration, Trinidad and Tobago responds
with a statement that such concerns were baseless, that Trinidad and Tobago had no

such intention, and that it would undertake for the future not to exercise this right.

Trinidad and Tobago also questions what it terms the “scope” of Barbados’ claims and
challenges the Tribunal’s jurisdiction to award Barbados’ fisherfolk access to the
fishery resources that lie within the EEZ of Trinidad and Tobago. Trinidad and Tobago
contends, first, that Barbados has not put forward a claim for a fishing access regime in
any of Barbados’ written pleadings and it was thus not open to Barbados to seek to
“broaden the remedy that it claims” in the oral proceedings. Moreover, Trinidad and
Tobago argues, Article 297(3)(a) of the Convention, which states in relevant part that
“coastal states shall not be obliged to accept the submission to . . . settlement [in
accordance with Section 2 of Part XV] of any dispute relating to its sovereign rights
with respect to the living resources in the exclusive economic zone or their exercise”,

makes clear that the Tribunal has no jurisdiction to hear such a claim.
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80.

81.

82.

DOES THE TRIBUNAL HAVE JURISDICTION TO CONSIDER TRINIDAD AND TOBAGO’S
CLAIM?

1.  Are the requirements for jurisdiction under UNCLOS, Part XV, the same as,
or different from, those for jurisdiction over Barbados’ claim, and have they
been met?

2.  Should the Tribunal make a distinction between areas within 200 nm of the
Parties’ coasts and areas beyond 200 nm and, if so, what, if any, are the
consequences of making the distinction?

Barbados’ Position

Barbados’ position is that the Tribunal does not have jurisdiction to hear Trinidad and
Tobago’s claim to the extent it involves a claim to Trinidad and Tobago’s outer
continental shelf. For the Tribunal to have jurisdiction over Trinidad and Tobago’s
claim, Barbados maintains, the two core elements of Article 283(1) of UNCLOS must
be satisfied, i.e. the existence of a dispute, and an exchange of views regarding its
settlement by negotiation or other peaceful means. Barbados claims that at no point in
the negotiations did Trinidad and Tobago put forward any specific claims to the outer
continental shelf, nor did Trinidad and Tobago raise the issue of delimitation between
its possible outer continental shelf and the maritime territory of Barbados. In fact,
according to Barbados, the transcripts of the meetings show that, “in the fifth round of
negotiations, Trinidad and Tobago confirmed that its claim line stopped at the 200

nautical mile arc”.

Barbados argues further that the Tribunal lacks jurisdiction to make any determination
with respect to Trinidad and Tobago’s outer continental shelf because the dispute
submitted to the Tribunal did not relate to delimitation of any potential outer continental

shelf entitlement beyond 200 nm of either of the Parties.

It is also Barbados’ position that any delimitation of the outer continental shelf beyond
200 nm from Trinidad and Tobago, but within 200 nm of Barbados, would constitute a
violation of Barbados’ sovereign rights over its EEZ and would be contrary to Part V of
UNCLOS. Moreover, Barbados maintains, “any delimitation over the ECS beyond 200
nm would affect the rights of the international community”. In particular, delimitation
of the outer continental shelf in the way proposed by Trinidad and Tobago would, in

Barbados’ view, interfere with the core function of the Commission on the Limits of the
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83.

84.

85.

Continental Shelf (“CLCS” or “Commission”). In support of its argument, Barbados
relies primarily on the findings of the arbitral tribunal in the St Pierre et Miquelon case

(Case Concerning Delimitation of Maritime Areas between Canada and France

(St Pierre et Miquelon), 95 I.L.R. p. 645 (1992)).

Trinidad and Tobago’s Position

Trinidad and Tobago’s position is that the jurisdiction of the Tribunal extends to
determining the maritime boundary to the full extent of its potential jurisdiction under
international law, and, at a minimum, this means delimiting the maritime zones of the

Parties which lie within 200 nm of either of them and which are claimed by both.

Trinidad and Tobago argues that a State that submits a maritime delimitation claim to
arbitration under UNCLOS cannot limit the Tribunal’s jurisdiction to the scope of its
own claim or prevent the Tribunal from dealing with the whole dispute (including
claims made against it) by reference to Article 283. As Trinidad and Tobago is not the
applicant in this case, and is not seeking to seize the Tribunal by virtue of Article 286,
“the requirements of Article 283(1) do not have to be fulfilled for the Tribunal to
exercise jurisdiction in respect of Trinidad and Tobago’s claim”. According to Trinidad
and Tobago, “the only constraint on the Tribunal’s jurisdiction and on the admissibility
of the claim put forward by Trinidad and Tobago as the Respondent State is that it

should form part of the overall dispute submitted to arbitration”.

In response to Barbados’ contention that Trinidad and Tobago never put forth its claim
to an outer continental shelf, Trinidad and Tobago argues that the Joint Reports show
that from the very first round of the maritime delimitation negotiations, Trinidad and
Tobago was looking to agree on a boundary extending beyond 200 nm. Such a claim
was also implicit in the 1990 Trinidad-Venezuela Agreement, where an open-ended
delimitation extends beyond 200 nm. Accordingly, Trinidad and Tobago argues that
even if Article 283 of UNCLOS applies to a respondent State, then Barbados had notice

of the claim and sufficient opportunity to discuss it.
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87.

88.

Relying on a number of earlier cases,” Trinidad and Tobago argues further that
international tribunals can determine the direction of the maritime boundary as between
the two States over which they do have jurisdiction even though, when faced with a
potential tripoint with a third State, they cannot determine the extent of the entitlement
of the third State to the EEZ or continental shelf. Citing the example of the
1990 Trinidad-Venezuela Agreement, Trinidad and Tobago observes that no State has
made a claim to the north of the 1990 line and states that “the spectre of third State

interests, so heavily relied on by Barbados, is illusory”.

With respect to Barbados’ arguments regarding the CLCS, Trinidad and Tobago
acknowledges that under Article 76(8) of UNCLOS, the outer limit of the continental
shelf is to be determined by processes that involve the CLCS. Trinidad and Tobago
contends, however, that there is no overlap between the functions of the Commission
and the Tribunal by virtue of Article 76, as Trinidad and Tobago is asking for “the
establishment of a direction — an azimuth, not a terminus”, while the Commission’s
concern is exclusively with the location of the outer limit of the shelf. Indeed, Trinidad
and Tobago maintains, the CLCS “has no competence in the matter of delimitation
between adjacent coastal States; that competence is vested in a tribunal duly constituted

under Part XV of the Convention”.

ESTOPPEL, ACQUIESCENCE, AND ABUSE OF RIGHTS

1. Has Barbados recognized and acquiesced in the existence of an EEZ
appertaining to Trinidad and Tobago in the area claimed by Barbados to the
south of the equidistance line and does Barbados’ claim in this sector
constitute an abuse of rights?

Trinidad and Tobago’s Position

Trinidad and Tobago argues that Barbados’ claim to an adjustment of the equidistance

line in the Caribbean sector is inadmissible because Barbados has recognized Trinidad

3 See Case Concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.

Nigeria: Equatorial Guinea intervening), 1.C.J. Reports 1998, p. 275; Maritime Delimitation and Territorial
Questions between Qatar and Bahrain (Qatar v. Bahrain), 1.C.J. Reports 2001, p. 40; Arbitration between
Newfoundland and Labrador and Nova Scotia Concerning Portions of the Limits of their Offshore Areas as
Defined in the Canada-Nova Scotia Offshore Petroleum Resources Accord Implementation Act and the
Canada-Newfoundland Atlantic Accord Implementation Act, Award of the Tribunal in the Second Phase, 26
March 2002; and Eritrea/Yemen II, 119 .L.R. p. 417.
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89.

90.

and Tobago’s sovereign rights to the area south of the equidistance line. In light of such
recognition, Barbados’ claim is also, in Trinidad and Tobago’s view, an abuse of rights

under Article 300" of the Convention.

Trinidad and Tobago argues that Barbados’ recognition of Trinidad and Tobago’s
sovereign rights in the area south of the provisional equidistance line can be seen above
all in the 1990 Fishing Agreement. According to Trinidad and Tobago, the development
in the late 1970s of a Barbadian flyingfish fishing fleet with the capacity to fish in the
waters off Tobago led to negotiations and discussions between the two governments,
and the 1990 Fishing Agreement was the culmination of these negotiations. The
1990 Fishing Agreement was, in Trinidad and Tobago’s view, “not a hasty compromise,
pieced together to resolve a controversy regarding the arrests of Barbadian fishing
vessels by the Trinidad and Tobago coastguard. [...] It was the product of several years
of negotiations about the terms on which Barbadian access to what were acknowledged
to be Trinidad and Tobago’s waters was to be granted.” Trinidad and Tobago invokes
the preamble to the 1990 Fishing Agreement in support of its claim, which states:

[acknowledging] the desire of Barbados fishermen to engage in harvesting flying

fish and associated pelagic species in the fishing area within the Exclusive

Economic Zone of Trinidad and Tobago and the desire of the Republic of Trinidad
and Tobago to formalize access to Barbados as a market for fish.

Trinidad and Tobago responds to Barbados’ claim that the 1990 Fishing Agreement was
provisional by stating that, although the Parties were unable to agree on the terms of a
new agreement, Barbados made repeated calls for a new bilateral fishing agreement.
Barbados also listed a series of concerns when meeting with Trinidad and Tobago
officials such as the high cost of the licence fee, the desire for an extended fishing area
and the restrictiveness of the fishing schedule, but “[a]t no point did Barbados question
the principle that the waters to which the [1990 Fishing] Agreement applied belong to
Trinidad and Tobago”. Trinidad and Tobago views this as acquiescence by Barbados in

its jurisdiction to the south of the equidistance line.

' Article 300 provides:

Good faith and abuse of rights

States Parties shall fulfil in good faith the obligations assumed under this Convention and shall exercise the
rights, jurisdiction and freedoms recognized in this Convention in a manner which would not constitute an
abuse of right.
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92.

93.

94.

Trinidad and Tobago also contends that Barbados’ recognition of Trinidad and Tobago’s
right to arrest Barbadian fisherfolk fishing in its waters negates the idea that Barbados
believed that Barbadian fisherfolk exercised traditional fishing rights in an area claimed
by Barbados as EEZ appertaining to Barbados. Trinidad and Tobago argues that
Barbados did not protest the arrests as beyond the former’s jurisdiction and instead
sought only to inform its fisherfolk by a Government Information Service press release
that they should remain within the waters of Barbados and should not fish south of the
equidistance line. The only form of protest related to the severity of the measures being
taken by Trinidad and Tobago and did not purport to suggest that the arrest of vessels
and the trial of Barbadian nationals concerned were not within Trinidad and Tobago’s
rights. Although Prime Minister Arthur of Barbados requested a moratorium on arrests
in January 2003, while the bilateral negotiations were in progress, he did not suggest

that they were not within the authority of Trinidad and Tobago.

Finally, Trinidad and Tobago states that it does not argue that Barbados is estopped by
virtue of the 1990 Fishing Agreement. Instead, it argues that the 1990 Fishing
Agreement, read together with the Parties’ prior and subsequent negotiations regarding
fisheries, indicates that what was being negotiated was Trinidad and Tobago’s granting

access to Barbadian vessels to fish in Trinidad and Tobago’s EEZ.

Trinidad and Tobago argues further that Barbados’ claim is inadmissible because it
constitutes an abuse of rights. Trinidad and Tobago’s contention in this regard is that
Barbados’ employment of Article 286 to claim a single maritime boundary is
incompatible with its previous recognition of the extent of the EEZ of Trinidad and
Tobago and its own domestic legislation and is thus arbitrary and capricious and an
abuse of its rights. In Trinidad and Tobago’s view “[w]here, by treaty and by its own
internal legislation, Barbados has recognised limits on the extent of its EEZ, [it] cannot

ignore those constraints when it comes to formulating a good faith claim”.

Trinidad and Tobago refers to the Marine Boundaries and Jurisdiction Act enacted by
Barbados, Section 3(1) of which “established an exclusive economic zone, the outer
limit of which was stated to be 200 nm from Barbados’ baselines”. According to
Trinidad and Tobago, Section 3(1) was in turn made subject to Section 3(3) which

provided that:
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96.

97.

98.

Notwithstanding subsection (1), where the median line as defined by subsection (4)
between Barbados and any adjacent or opposite State is less than 200 miles from
the baselines of the territorial waters, the outer boundary limit of the Zone shall be
that fixed by agreement between Barbados and that other State, but where there is
no such agreement, the outer boundary limit shall be the median line (Emphasis
added).

Trinidad and Tobago, meanwhile, in 1986 adopted the Archipelagic Waters Act,
Section 14 of which provided that the outer limit of the EEZ was a line 200 nm from the

Trinidad and Tobago baselines. Section 15 provided that:

Where the distance between Trinidad and Tobago and opposite or adjacent States is
less than 400 nautical miles, the boundary of the exclusive economic zone shall be
determined by agreement between Trinidad and Tobago and the states concerned
on the basis of international law in order to achieve an equitable solution.

Trinidad and Tobago maintains that “these were waters in respect of which Barbados
made no claim during the fisheries negotiations and which, in accordance with

Barbados’ own legislation, fell outside the Barbados EEZ”.

Barbados’ Position

Barbados contends that it did not acquiesce in any of Trinidad and Tobago’s exercises of
sovereignty to the south of the equidistance line in the area of traditional fishing off the
northwest, north and northeast of Tobago, and as a result Barbados cannot be estopped
from making its claim for an adjustment of the equidistance line to the south. For
largely the same reasons, Barbados rejects Trinidad and Tobago’s claim that, by taking
its claim to arbitration pursuant to Article 286, Barbados has engaged in an abuse of

rights under Article 300 of UNCLOS.

In Barbados’ view, no recognition of Trinidad and Tobago’s sovereignty over the area
south of the equidistance line may be implied from the 1990 Fishing Agreement
because it was concluded for only one year and never renewed, was subsequently
ignored by the Barbadian fishing communities, and did not change local and traditional
fishing patterns. According to Barbados, the 1990 Fishing Agreement was only a
“modus vivendi”, which it was forced to conclude in order to enable Barbadian
fisherfolk to resume their traditional fishing off Tobago without being arrested. In
Barbados’ view the situation was urgent as, following the 1989 arrests, the catches of

Barbadian fisherfolk declined and the prices increased drastically, with the result that
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many Barbadians were unable to afford a dietary staple. Furthermore, Barbados argues,
the “preservation of rights” language in Article XI of the 1990 Fishing Agreement," as
well as similar draft language being considered in subsequent attempts to negotiate
another fishing access agreement, provide ample evidence that Barbados never intended
to recognize Trinidad and Tobago’s sovereignty over the area south of the equidistance

line.

99. In response to Trinidad and Tobago’s suggestion that, by warning its fisherfolk to fish
only north of the equidistance line, Barbados has recognized Trinidad and Tobago’s
sovereign rights to waters south of the equidistance line, Barbados contends that the
warnings given by it to its fisherfolk were intended only to give fisherfolk notice that
they risked arrest if they continued to fish off Tobago at that time. Rather, Barbados
states, it protested those arrests that did take place, as well as Trinidad and Tobago’s

sporadic attempts to engage in hydrocarbon activities in the area.

100. With regard to the specific issue of whether its claim constitutes an “abuse of rights”,
Barbados contends that it instituted this arbitration after Trinidad and Tobago’s Prime
Minister declared a critical issue in the dispute to be “intractable”, leading it reasonably
to conclude that further negotiations would be to no avail, and as such its claim does not
constitute an abuse of rights. Barbados argues that “a State’s invocation of its right to
arbitrate under a treaty after it exhausts the potential for a negotiated resolution” is not
an abuse of right, and it had no choice but to exercise its right to arbitrate and was,

indeed, challenged to do so by Trinidad and Tobago.

101. Barbados relies on Oppenheim’s definition of an abuse of right, said to occur “when a
state avails itself of its right in an arbitrary manner in such a way as to inflict upon
another state an injury which cannot be justified by a legitimate consideration of its own
advantage” (Oppenheim’s International Law (Jennings & Watts eds., Longman 9™ ed.

1992), at p. 407). Barbados argues that its actions in no way conform to this definition:

15 Article XI of the 1990 Fishing Agreement provides:
Preservation of Rights
Nothing in this Agreement is to be considered as a diminution or limitation of the rights which either
Contracting Party enjoys in respect of its internal waters, archipelagic waters, territorial sea, continental shelf
or Exclusive Economic Zone nor shall anything contained in this Agreement in respect of fishing in the
marine areas of either Contracting Party be invoked or claimed as a precedent.
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it invoked its right to arbitrate after years of good-faith negotiations, not arbitrarily or
capriciously, and arbitration does not “constitute an injury, much less one that cannot be

justified by a legitimate consideration of its own advantage”.

102. To the extent Barbados took positions in negotiations with Trinidad and Tobago that
differ from those now claimed in the context of the arbitral proceedings, this is simply a
reflection of the differences between negotiation and litigation, Barbados maintains.
With respect to Trinidad and Tobago’s claims concerning Barbados’ domestic
legislation, Barbados argues that “Trinidad and Tobago cannot allocate to itself an
authoritative right to interpret Barbados’ laws” and, in any event, Barbados law sets
forth only “default principles pending agreement” and “does not preclude Barbados
from entering into agreements establishing its own exclusive economic zone other than

by a median line”.

2. Has Trinidad and Tobago recognized and acquiesced in Barbados’
sovereignty north of the equidistance line, and, if so, is Trinidad and Tobago
estopped from making any claim for an adjustment of the equidistance line to
the north?

Barbados’ Position

103. Barbados takes the position with respect to the area claimed by Trinidad and Tobago
north of the equidistance line, in the Atlantic sector, that “the evidence on the record
confirms that Barbados has exercised its sovereign rights and jurisdiction in the area . . .
for a prolonged period of time and in a notorious manner, without protest from Trinidad
and Tobago [. . .] The Tribunal is therefore precluded from considering Trinidad’s
claims to the north of the provisional median line”. Barbados argues that its claims to
sovereign rights in this area have been manifested primarily by its hydrocarbon
activities in the region over a period of more than twenty-five years. Barbados asserts
further that its domestic legislation demonstrates a clear and consistent claim to
sovereign rights to the north of the equidistance line, as its Marine Boundaries and
Jurisdiction Act provides that, in the absence of any agreed EEZ boundaries with its
maritime neighbours, the outer limit of Barbados’ EEZ is the equidistance line. In
addition, Barbados draws the Tribunal’s attention to the Barbados/Guyana Joint

Cooperation Zone Treaty dated 2 December 2003, the activities of its coast guard in the
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disputed zone, and the work undertaken by Barbados in relation to a submission to the

CLCS.

104. Barbados maintains that juxtaposed against this evidence of exercise of sovereign rights
by Barbados is a notable silence and lack of protest on the part of Trinidad and Tobago.
The open nature of Barbados’ activities called for an immediate reaction by Trinidad
and Tobago, if it considered that it had asserted any sovereign rights over that area.
Further, and as evidence of recognition on the part of Trinidad and Tobago of the
equidistance line as the maritime boundary between the two countries, Barbados relies
on a map drawn during the negotiations between Trinidad and Tobago and Venezuela,
which shows all delimitation lines, both proposed and final, stopping at the
Barbados/Trinidad and Tobago equidistance line. Consequently, Barbados maintains
that Trinidad and Tobago must be considered to have acquiesced in Barbados’ claims to
sovereign rights to the north of the equidistance line, and is now estopped from making

a belated claim to sovereign rights over that area.

Trinidad and Tobago’s Position

105. Trinidad and Tobago does not accept Barbados’ argument that it is estopped from
making a claim to the area north of the equidistance line in the Atlantic sector. In
Trinidad and Tobago’s view, none of the conditions needed for an estoppel — a clear
statement made voluntarily, and relied upon in good faith, either to the detriment of the

party so relying or to the advantage of the party making the statement — has been met.

106. In particular, Trinidad and Tobago seeks to refute Barbados’ factual claims that it was
late in protesting Barbados’ grant of oil concessions to Mobil and CONOCO, by saying
that Barbados’ own protest against Trinidad and Tobago’s offer for tender of deep water
hydrocarbon blocks off the coast of Tobago in 1996, 2001 and 2003 was only made on
1 March 2004, i.e. after the commencement of this arbitration. Trinidad and Tobago
relies on the International Court of Justice’s statement in the Cameroon v. Nigeria case

where it was held that
oil concessions and oil wells are not in themselves to be considered as relevant
circumstances justifying the adjustment or shifting of the provisional delimitation

line. Only if they are based on express or tacit agreement between the parties may
they be taken into account. (I.C.J. Reports 2002, p. 303, at p. 447, para. 304.)
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In Trinidad and Tobago’s view, there was no express or tacit agreement with respect to
Barbados’ hydrocarbon activities in the area to the north of the equidistance line and it

is not estopped by such.

Regarding Barbados’ allegations of a lack of protest on the part of Trinidad and Tobago,
the latter cites two Diplomatic Notes, one from 1992 and one from 2001, the first of
which states: “The Government of Trinidad and Tobago does not recognize the
equidistance method of delimitation and consequently rejects its applicability, save by
express agreement to a maritime boundary delimitation”. Trinidad and Tobago also
seeks to refute with evidence of its own the evidence offered by Barbados concerning
other activities in the sector claimed north of the equidistance line, and concludes that
“in all of these cases the activity is transitory, occasional, relating to areas which are
much broader than the areas in dispute here and not such as would, in any event, give

rise to recognition or estoppel”.

MERITS — GENERAL ISSUES

1.  What is the significance of the fishery and maritime boundary negotiations
between the Parties prior to the filing of the Statement of Claim? Are the
records of the negotiations admissible?

Barbados’ Position

Barbados claims that the issues of fisheries and maritime delimitation were linked and
were negotiated together. It claims that this was made clear during the first five rounds
of negotiations, and that Trinidad and Tobago had assented to this linkage. The primary
significance ascribed to the negotiations by Barbados is that they show the existence of
a dispute between the Parties, and one that had crystallised to the point where resort to

arbitration under UNCLOS was both warranted and, in Barbados view, necessary.

As noted in paragraph 21 above, Barbados objected to the introduction into the
pleadings of the so-called “Joint Reports” from the negotiations, as they considered
such an introduction to be a violation of a confidentiality agreement between the Parties.
Barbados further maintained that it is an accepted element of international adjudication
and arbitration that settlement proposals are inadmissible in subsequent litigation.

Barbados nevertheless agreed that the Joint Reports could be admitted to the record
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111.

while reserving its rights on the matter (see paragraph 27 above). There was no further

discussion of the matter at the oral proceedings.

Trinidad and Tobago'’s Position

Trinidad and Tobago’s position is that there were two entirely separate sets of
negotiations. “The first concerned the maritime boundary between the two States; the
second, which began only two years after the first set of negotiations had commenced,
concerned the conclusion of a new fisheries agreement”. Trinidad and Tobago contends
that there were five rounds of delimitation negotiations and four separate rounds of
fisheries negotiations and that the records of these negotiations evidence their separate

nature.

112. In response to Barbados’ objections, Trinidad and Tobago also argues that the records of

113.

negotiations should be admitted, in particular because they are central to the issues of
jurisdiction. Without the records, Trinidad and Tobago maintains, the Tribunal cannot
determine whether the preconditions to arbitration set out in Articles 283 and 286 of
UNCLOS had been satisfied. Trinidad and Tobago also argues that the records of
negotiations reveal the basis on which the Parties negotiated for years about access for
Barbadian fishing vessels to the Trinidad and Tobago EEZ and is of significant
relevance to Barbados’ claims of “historic fishing rights”. Finally, Trinidad and Tobago
asserts that the Tribunal can only assess the veracity of claims by examining the agreed

record of the negotiations.

Trinidad and Tobago also notes that Barbados made extensive reference to the records
of the negotiations in the pleadings, despite Barbados’ position that the Joint Reports

are inadmissible.

2. What is the applicable law and appropriate method of delimitation in
determining the boundary?

Barbados’ Position

114. Barbados claims that under international law the application of what it terms the

“equidistance/special circumstances rule” will produce the most equitable result. This
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method requires that a provisional equidistance line be drawn, every point of which is
equidistant from the nearest points on the respective baselines of the Parties, the
baseline being that from which the breadth of the territorial sea is measured. The line so
established must then be considered for adjustment if so required by any relevant

circumstances.

115. In support of its position, Barbados relies upon the International Court of Justice
decision in the Libya/Malta case stating “[t]he Court has itself noted that the equitable
nature of the equidistance method is particularly pronounced in cases where
delimitation has to be effected between States with opposite coasts” (Case Concerning
the Continental Shelf (Libyan Arab Jamahiriya/Malta), 1.C.J. Reports 1985, p. 13).

Barbados also refers to several other International Court of Justice decisions.'®

116. Moreover, Barbados observes that “the approach identified is as applicable to the
determination of a single maritime boundary as it is to the delimitation of the EEZ and

CS separately”.

117. With respect to Trinidad and Tobago’s approach to maritime delimitation, Barbados
argues that international law does not recognize “regional implications” under the “so-
called ‘Guinea/Guinea-Bissau test’” (Arbitration Tribunal for the Delimitation of a
Maritime Boundary between Guinea and Guinea-Bissau, 77 1.L.R. p. 635 (1985)) as a
relevant circumstance for maritime delimitation and, in any event, the instant case is not
analogous. In this connection, Barbados recalls that the 1990 Trinidad-Venezuela
Agreement “is not opposable to Barbados or any other third party state”, and argues that
the “regional implication theory opens a Pandora’s box of problems, some
jurisdictional, some substantive . . . . It takes Tribunals beyond their consensual
jurisdiction and it makes the acceptability of their decisions hostage to the concurrence

of non-parties who have no obligation to accept the decisions.”

' See Case Concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v.
Norway), 1.C.J. Reports 1993, p. 38 (“Jan Mayen”); the North Sea Continental Shelf Cases (Federal Republic
of Germany v. Denmark; Federal Republic of Germany v. The Netherlands), 1.C.J. Reports 1969, p. 4; Qatar
v. Bahrain ,1.C.J. Reports 2001, p. 40; and Cameroon v. Nigeria, 1.C.J. Reports 1994-2002.
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Trinidad and Tobago’s Position

118. Trinidad and Tobago agrees with Barbados that under international law, courts and
tribunals apply an equidistance/special circumstances approach so as to achieve an
equitable result, and that the starting point for any delimitation is a median or
equidistance line. Trinidad and Tobago maintains, however, that, although equidistance
is a means of achieving an equitable solution in many cases, it is a means to an end and
not an end in itself. In Trinidad and Tobago’s view, “the equidistance line is provisional
and consideration always needs to be given to the possible adjustment of the provisional

median or equidistance line to reach an equitable result”.

119. According to Trinidad and Tobago, the equidistance principle has particular significance
in the context of opposite coasts. Furthermore, in determining whether “special
circumstances” exist to warrant a deviation from the equidistance line, certain types of
circumstances — such as the projection of relevant coasts, the proportionality of relevant
coastal lengths, and the existence of any express or tacit agreement as to the extent of
the maritime areas appertaining to one or other party — have been, in Trinidad and
Tobago’s view, deemed by courts and tribunals to be more relevant than others.
Trinidad and Tobago relies in particular on the findings in the North Sea Continental

Shelf cases (I.C.J. Reports 1969, p. 4).

120. Finally, Trinidad and Tobago contends, “once a provisional delimitation line has been
drawn by a tribunal, it is normal to check the equitable character of that line to ensure
that the result reached conforms with international law”. Trinidad and Tobago maintains
that due regard must be paid in particular to other delimitations in the region, as was
done in the Guinea/Guinea-Bissau case, and that courts and tribunals have also
considered in this connection issues of proportionality and potentially “catastrophic”

consequences.
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3.  Are the distinctions drawn by Trinidad and Tobago between a “Western”
and an “Eastern” Sector (and between “opposite” and “adjacent” coastlines)
appropriate and, if so, what is the legal significance of the distinctions?

Trinidad and Tobago'’s Position

121. Trinidad and Tobago distinguishes between two sectors, arguing that both Trinidad and
Tobago and Barbados face west towards the Caribbean (the “Western” sector), and east
onto the Atlantic (the “Eastern” sector), and contends that, while the Parties may be in a
position of opposition in the Western sector, they are not “opposite” in relation to the
Eastern sector. Rather, according to Trinidad and Tobago, the Parties are in a position of
“adjacency” as the Atlantic coastline of Trinidad and Tobago faces eastwards and is
wholly unobstructed by any other coast. Where States are opposite to one another,
Trinidad and Tobago maintains, the equidistance line is the preferred method of
maritime delimitation, but where States are adjacent, the equidistance line has been

found to lead to inequitable results.

122. Trinidad and Tobago contends that international law has consistently recognised
distinctions between different sectors of maritime space and argues that courts and
tribunals “have never accepted the proposition that if two coastlines are opposite at one
point, that relationship must always be the dominant one. Rather they have carefully
taken into account the changing nature of the relationships between coasts where the
geography so required”. Trinidad and Tobago relies in this regard on several decisions
of the International Court of Justice'’ and in particular on the Anglo-French arbitration
(Delimitation of the Continental Shelf (United Kingdom v. France), 54 L.LL.R. p. 6,
paras. 233, 242 (1977)), where the Court of Arbitration held that the relationship
between the UK and France was one of oppositeness in the Channel sector, but in the
Western Approaches the relationship was essentially lateral. In Trinidad and Tobago’s
view, a similar approach was adopted by the International Court of Justice in the Gulf of
Maine case (I.C.J. Reports 1984, p. 246). Trinidad and Tobago argues that these cases
cannot be distinguished on the basis that the coasts of Barbados and Trinidad and

Tobago are too far apart, when in fact the distances are comparable. Nor, in Trinidad

' See North Sea Continental Shelf cases (I.C.J. Reports 1969, p. 4); Case Concerning Delimitation of the
Maritime Boundary in the Gulf of Maine Area (Canada/United States), 1.C.J. Reports 1984, p. 246; Qatar v.
Bahrain case, 1.C.J. Reports 2001, p. 40.
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and Tobago’s view, does the fact that the two States in the present case are relatively

small preclude the application of the foregoing principles.

Barbados’ Position

123. Barbados does not accept the distinctions drawn by Trinidad and Tobago between a
“Western” and “Eastern” sector and argues that the Parties are coastally opposite islands
and not adjacent at any point. According to Barbados, “Trinidad and Tobago is
attempting to refashion geography in an untenable manner”. Barbados argues that
adjacency is a spatial relationship associated with the idea of proximity and argues that
there is no support for the proposition that “two distant island States can ever be in a

situation of adjacency, in contrast to coastal opposition”.

124. Barbados also asserts that Trinidad and Tobago’s reliance on the Anglo-French
arbitration (54 L.L.R. p. 6), and the Gulf of Maine (I.C.J. Reports 1984, p. 246) and
Qatar v. Bahrain (1.C.J. Reports 2001, p. 40) cases to draw distinctions between a
“Western” and an “Eastern”, or a “Caribbean” and an “Atlantic”, sector is misplaced,
noting that “in each of the cases relied upon by Trinidad and Tobago, the actual physical
relationship between the relevant coasts of the Parties changed along their length”. In
this case, however, Barbados maintains that there is no change in the physical
relationship between the coasts of Barbados and Trinidad and Tobago: the two island
States face each other across a significant expanse of sea, with extensive sea on either
side of them. Barbados also rejects Trinidad and Tobago’s reliance on the distinction
between the Atlantic Ocean and Caribbean Sea: “Trinidad and Tobago never explains
how nomenclature proposed for bodies of water can transform the spatial relationship

between islands that are otherwise in situations of coastal opposition”.
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E. BARBADOS’ PROPOSED ADJUSTMENT TO THE SOUTH OF THE EQUIDISTANCE LINE IN
THE WESTERN SECTOR

1.  What is the historical evidence of fishing activities in the sector claimed by
Barbados south of the provisional equidistance line?

Barbados’ Position

125. Barbados bases its claim in the Caribbean sector on “three core factual submissions”:
(1) There is a centuries-old history of artisanal fishing in the waters off the northwest,
north and northeast coasts of the island of Tobago by Barbadian fisherfolk;
(2) Barbadian fisherfolk are dependent upon fishing in the area claimed off Tobago; and
(3) “The fisherfolk of Trinidad and Tobago do not fish in the area claimed by Barbados
to the south of the equidistance line and are, thus, in no way dependent on it for their

livelihoods”.

126. Barbadian artisanal fishing is done for the flyingfish, “a species of pelagic fish that
moves seasonally to the waters off Tobago”. “Since the 1970s”, Barbados states,
“Barbadian fisherfolk fishing off Tobago have usually transported their catch back to
Barbados on ice. Before then Barbadians fishing off Tobago used other preservation

methods to transport their catches home, such as salting and pickling.”

127. Barbados seeks to prove the historical nature of the artisanal fishing by proffering
evidence to show that its fisherfolk had long-range boats and other equipment to enable
them to fish off Tobago between the 18" century and the latter half of the 20" century.
It states that a Barbadian schooner fleet operated off Tobago dating back to at least the
18" century, ice was available in Barbados from the 18" century onwards and its use for
the storage of fish caught by Barbadian boats and schooners by the 1930s is
documented. It refers to the availability and use of other storage methods for fish caught
off Tobago; the public recognition by government ministers and officials from Trinidad
and Tobago that Barbadians have traditionally fished in the waters off Tobago; the
effect of the widespread motorisation of the Barbadian fishing fleet as early as the
1950s; and the fact that following the independence of Trinidad and Tobago in the early
1960s, Barbadian fisherfolk were recorded as fishing from Tobago for flyingfish in the

traditional fishing ground.

37



128. Barbados states further that flyingfish is a staple part of the Barbadian diet, and
constitutes an “important element of the history, economy and culture of Barbados”.
Barbados also argues that its limited land area and poor soil quality make it a weak
candidate for agricultural diversification, making the contributions of its fishery sector
to the economy even more important. Barbados argues that without the flyingfish
fishery, the communities concerned would suffer severe economic disruption, and in
some cases, a complete loss of livelihood. A quantity of affidavits of Barbadian
fisherfolk, attesting to the tradition and to the vital nature of Barbadian fishing for
flyingfish off Tobago, as well as video evidence, were submitted in support of these

contentions.

129. Barbados also contrasts its situation to that of Trinidad and Tobago where, it claims,
“fishing is not a major revenue earner” and “the fisherfolk of Tobago generally fish
close to shore and do not rely upon flying fish”. According to Barbados, “[t]he
overwhelming proportion of fishing vessels that fish out of Tobago remain to this day
small boats powered by outboard motors”. Barbados cites in support of this argument
both the testimony of its own fisherfolk and statements by Trinidad and Tobago fishing

officials during the course of negotiations over renewal of the 1990 Fishing Agreement.

Trinidad and Tobago’s Position

130. Trinidad and Tobago disputes Barbados’ claims to centuries-old artisanal fishing off
Tobago as a matter of fact. Trinidad and Tobago presents extensive documentary
evidence in support of the proposition that Barbadian fisherfolk have been fishing in the
waters now claimed by Barbados only since the late 1970s, and that there was no
Barbadian fishing in the waters off Tobago before then. This, claims Trinidad and
Tobago, is because before the late 1970s Barbadian flyingfish fisherfolk did not have
the long-range boats and other equipment to enable them to fish in the area now claimed
by Barbados. Trinidad and Tobago asserts that it was only with the introduction of ice-
boats in the late 1970s that Barbadian fishermen had the means to fish in the area now
claimed by Barbados, and, moreover, that Barbadian fishing in the waters off Tobago is
“not artisanal or historic in character”, but instead “of recent origin and highly

commercial”.

38



131. Trinidad and Tobago also claims that Barbados exaggerates the economic importance of
its flyingfish fishery. For example, Trinidad and Tobago cites an FAO country profile
for Barbados which states that “the contribution of all fisheries to Barbados” GDP was
only about $12 million, that is around 0.6% of GDP”, and argues that the figures for
flyingfish would be considerably lower, with the figures for flyingfish catches from the
area now claimed by Barbados lower still. Citing its own continued willingness to
negotiate a new fishing agreement with Barbados, Trinidad and Tobago argues further
that any negative consequences for Barbadian fisherfolk are of its own making. In any
event, Trinidad and Tobago continues, the evidence offered by Barbados on this point is
unconvincing. Accordingly, Trinidad and Tobago claims there is no prospect of
anything remotely approaching a catastrophe if Barbadian fisherfolk were not to be able

to fish off Tobago.

132. At the same time, Trinidad and Tobago maintains, Barbados unduly dismisses the
significance of such fishing to Trinidad and Tobago, and to Tobago in particular. Citing
a report by Tobago’s Department of Marine Resources and Fisheries, Trinidad and
Tobago asserts that “all coastal communities on the island depend greatly on the fishing
fleet and their activities for daily sustenance, while the flyingfish fishery accounts for
about 70-90% of the total weight of pelagic landings at beaches on the leeward side of
Tobago™.

2.  What, if any, is the legal significance of Barbadian “historic, artisanal”
fishing practices in the sector claimed by Barbados south of the provisional
equidistance line? In particular, do Barbados’ fishing practices in this sector
constitute a “relevant” or “special” circumstance requiring deviation from
the equidistance line?

Barbados’ Position

133. In Barbados’ view, the demonstrated factual circumstances have resulted in the
acquisition of non-exclusive fishing rights “which can only be preserved by an
adjustment of the median line”. According to Barbados, four rules of law are relevant in

this regard:

(i)  the exercise of traditional artisanal fishing for an extended period has been
recognized as generating a vested interest or acquired right; this is especially
the case when the right was exercised in areas theretofore res communis;
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(i)  such traditional artisanal fishing rights vest not only in the State of the
individuals that traditionally exercised them, but also in individuals
themselves and cannot be taken away or waived by their State;

(iii) such rights are not extinguished by UNCLOS or by general international
law; and

(iv) such rights have been held to constitute a special circumstance requiring an
appropriate adjustment to a provisional median line.

134. For the first legal proposition — that traditional artisanal fishing can generate a vested
interest — Barbados particularly relies on the views of Sir Gerald Fitzmaurice, “The Law
and Procedure of the International Court of Justice, 1951-1954: General Principles and
Sources of Law”, 30 BYIL p. 1 at p. 51 (1953). Barbados also cites the Behring Sea
Arbitration Award (Behring Sea Arbitration Award between Great Britain and the
United States, 15 August 1893, Consolidated Treaty Series, Vol. 179, No. 8, p. 98), as
well as “State practice in the form of treaties”, which, in Barbados’ view, “has long
recognized the existence and the need for the preservation of traditional fishing rights

when new boundaries that might interfere with those rights are established”.

135. In response to what Barbados terms Trinidad and Tobago’s argument that Barbados is in

fact claiming exclusive rights to the relevant maritime zones, Barbados argues that

Barbados does not now and never has asserted an exclusive right based on the
traditional artisanal fishing practices of its nationals, nor certainly does it claim that
this right overrides or takes precedence over other putative sovereign interests. It is
only because Trinidad and Tobago refuses to accommodate this non-exclusive right
by recognising a regime of access for some 600 Barbadian nationals to continue to
fish in the maritime zones at issue that a special circumstance arises that requires
an adjustment to the provisional median line in favour of Barbados.

136. For the second proposition — that such rights vest not only in the State of the individuals

but also in the individuals themselves — Barbados argues:
A State that asserts an acquired, non-exclusive right in waters formerly part of the
high seas on the basis of long use by some of its nationals need not, then, marshall
evidence of its effectivités a titre de souverain. It need only establish that its

nationals have for a sufficient period of time been exercising their non-exclusive
rights in those waters.

137. Barbados also invites the Tribunal to take into account provisions of international

human rights law, in particular that of the Latin American region.

138. As to the third proposition — that such rights survive the declaration by Trinidad and
Tobago of an EEZ and the entry into force of UNCLOS — Barbados refers to the text of
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UNCLOS itself, and in particular Articles 47(6)'® and 51(1)"° concerning archipelagic
waters and the protection of traditional fishing rights therein. Moreover, Barbados
maintains, “it would be contrary to established methods of interpretation of treaties to
read into a treaty an intention to extinguish pre-existing rights in the absence of express

words to that effect”.

139. In response to arguments of Trinidad and Tobago based on Article 62 of UNCLOS,*

Barbados argues that “Article 62 of UNCLOS does not purport to terminate acquired

18 Article 47(6) provides:

6.

If a part of the archipelagic waters of an archipelagic State lies between two parts of an immediately
adjacent neighbouring State, existing rights and all other legitimate interests which the latter State has
traditionally exercised in such waters and all rights stipulated by agreement between those States shall
continue and be respected.

" Article 51(1) provides:

1.

Without prejudice to article 49, an archipelagic State shall respect existing agreements with other States
and shall recognize traditional fishing rights and other legitimate activities of the immediately adjacent
neighbouring States in certain areas falling within archipelagic waters. The terms and conditions for the
exercise of such rights and activities, including the nature, the extent and the areas to which they apply,
shall, at the request of any of the States concerned, be regulated by bilateral agreements between them.
Such rights shall not be transferred to or shared with third States or their nationals.

2 Article 62 provides:
Utilization of the living resources

1.

2.

4.

The coastal State shall promote the objective of optimum utilization of the living resources in the
exclusive economic zone without prejudice to article 61.
The coastal State shall determine its capacity to harvest the living resources of the exclusive economic
zone. Where the coastal State does not have the capacity to harvest the entire allowable catch, it shall,
through agreements or other arrangements and pursuant to the terms, conditions, laws and regulations
referred to in paragraph 4, give other States access to the surplus of the allowable catch, having particular
regard to the provisions of articles 69 and 70, especially in relation to the developing States mentioned
therein.
In giving access to other States to its exclusive economic zone under this article, the coastal State shall
take into account all relevant factors, including, inter alia, the significance of the living resources of the
area to the economy of the coastal State concerned and its other national interests, the provisions of
articles 69 and 70, the requirements of developing States in the subregion or region in harvesting part of
the surplus and the need to minimize economic dislocation in States whose nationals have habitually
fished in the zone or which have made substantial efforts in research and identification of stocks.

Nationals of other States fishing in the exclusive economic zone shall comply with the conservation

measures and with the other terms and conditions established in the laws and regulations of the coastal

State. These laws and regulations shall be consistent with this Convention and may relate, inter alia, to the

following:

(a) licensing of fishermen, fishing vessels and equipment, including payment of fees and other forms of
remuneration, which, in the case of developing coastal States, may consist of adequate compensation
in the field of financing, equipment and technology relating to the fishing industry;

(b) determining the species which may be caught, and fixing quotas of catch, whether in relation to
particular stocks or groups of stocks or catch per vessel over a period of time or to the catch by
nationals of any State during a specified period;

(c) regulating seasons and areas of fishing, the types, sizes and amount of gear, and the types, sizes and
number of fishing vessels that may be used;

(d) fixing the age and size of fish and other species that may be caught;

(e) specifying information required of fishing vessels, including catch and effort statistics and vessel
position reports;
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artisanal fishing rights or relegate them to a regime of access subject to the unilateral
discretion of the coastal State”. Further, Barbados contends that Article 62 has no
application in the present dispute as the issue is not about sharing the surplus of
Trinidad and Tobago’s allowable catch, but Barbados’ right to adjustment of the
maritime boundary in light of its “special circumstances”. Barbados also alludes to
Article 293(1), which provides that principles of general and customary law apply in so
far as they are not incompatible with UNCLOS. Accordingly, Barbados argues that the
principle of intertemporality requires the conclusion that Barbadian nationals’ pre-
existing rights to engage in artisanal fishing off the coast of Tobago survive the entry

into force of UNCLOS.

140. Barbados argues further that, as a general principle of international law, acquired rights
survive unless explicitly terminated, and nothing in UNCLOS or its travaux suggests
that States intended to surrender rights not specified in the text. Finally, Barbados
argues that customary international law, particularly as evidenced in the Eritrea/Yemen
arbitral awards (Award of the Arbitral Tribunal in the First Stage of the Proceedings
(Territorial Sovereignty and Scope of Dispute), 114 1L.L.R. p. 1 (1998) (“Eritrea/
Yemen I’) and Eritrea/Yemen II, 119 1LL.R. p. 417), provides for the survival of
traditional artisanal fishing rights where, as here, former areas of the high seas fished by

one State’s nationals are enclosed by the waters of another State.

141. As for the proposition that such rights have been held to constitute a “special
circumstance” requiring an appropriate adjustment of a provisional equidistance line,
Barbados states: “Access to fishery resources and fishing activities can constitute a
‘special circumstance’”, as confirmed by the International Court of Justice in the Gulf of
Maine case (I1.C.J. Reports 1984, p. 246) and, in particular, the Jan Mayen case (1.C.J.
Reports 1993, p. 38), as well as by arbitral tribunals in Eritrea/Yemen II (119 1.L.R.

(f) requiring, under the authorization and control of the coastal State, the conduct of specified fisheries
research programmes and regulating the conduct of such research, including the sampling of catches,
disposition of samples and reporting of associated scientific data;

(g) the placing of observers or trainees on board such vessels by the coastal State;

(h) the landing of all or any part of the catch by such vessels in the ports of the coastal State;

(i) terms and conditions relating to joint ventures or other cooperative arrangements;

(j) requirements for the training of personnel and the transfer of fisheries technology, including
enhancement of the coastal State's capability of undertaking fisheries research;

(k) enforcement procedures.

5. Coastal States shall give due notice of conservation and management laws and regulations.
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p.417) and St Pierre et Miquelon (95 1.L.R. p. 645). It is also, in Barbados’ view,

confirmed by “highly qualified publicists in major treatises” and State practice.

142. Thus, it is Barbados’ position that the centuries-old history of artisanal fishing in the

143.

144.

waters off the northwest, north and northeast coasts of the island of Tobago by
Barbadian fisherfolk, coupled with the importance of flyingfish to both the Barbadian
diet and the Barbadian fishing economy, constitutes a “special circumstance”
warranting an adjustment of the boundary to the south of the equidistance line. As

Barbados submitted during the oral proceedings,

under either the Jan Mayen or the Gulf of Maine standard, an adjustment in favour
of Barbados to protect the traditional artisanal fishing rights of its nationals would
be appropriate and indeed, warranted by international law in the absence of an
alternative arrangement to guarantee these crucial economic facts.

Trinidad and Tobago'’s Position

Trinidad and Tobago contends that Barbados’ fishing practices in Trinidad and
Tobago’s EEZ are of no consequence as a legal matter and, in particular, there is no
“special circumstance” warranting an adjustment of the equidistance line to the south. In
Trinidad and Tobago’s view, even if the Tribunal were to find that artisanal fishing had
historically occurred off the coast of Tobago, it would give Barbados no rights to an
EEZ in this locality. “Distant-water fishing whether it occurs on the high seas or the
territorial sea of another coastal State, gives no territorial or sovereign rights to the State

of nationality of the vessels concerned.”

Trinidad and Tobago’s position is that Barbados could not acquire fishing rights by
virtue of the long and continuous artisanal fishing practices of Barbadian nationals in
waters near Tobago because those waters formerly had the status of high seas and were
res communis. Trinidad and Tobago argues that fishing by Barbadian nationals in those
waters could not give rise to any sovereign rights over those waters, because the
conduct of private parties does not normally give rise to sovereign rights and fishing by
private parties in the high seas could not affect the sovereign rights of the coastal State
in the seabed. Further, Trinidad and Tobago argues, non-exclusive rights to fish in the
EEZ of another State are not sovereign rights and it is only sovereign rights which are in

issue in the present proceedings.
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Trinidad and Tobago maintains that UNCLOS addresses the preservation of existing
fishing interests in Article 62, pursuant to which fishing rights are to be accommodated
by a regime of access rather than by adjustment of the equidistance line. Trinidad and
Tobago also argues that, regardless of UNCLOS, the practice of the International Court
of Justice and arbitral tribunals indicates that even where there is genuine historic
fishing, it does not warrant a shift in a maritime boundary of the type proposed by
Barbados. Citing the Qatar v. Bahrain (1.C.J. Reports 2001, p. 40) and Cameroon v.
Nigeria (1.C.J. Reports 2002, p. 303) cases, Trinidad and Tobago also maintains that
“recent decisions have suggested that historic activity, whether in the form of fishing
activities or other forms of resource exploitation, could be relevant to delimitation only
if they led to, or were bound up with, some form of recognition of territorial rights on

the part of the State concerned”.

Trinidad and Tobago argues further that fisheries are not the only resource in the area,
and the existence of hydrocarbons there is very likely, with the result that fisheries
cannot be decisive. How can it be, Trinidad and Tobago submits, that Barbados’ fishing
rights trump “any prior Continental Shelf rights” and that “a right of access to fishing in
the EEZ can somehow convert what was previously one State’s Continental Shelf into
the Continental Shelf of another”? In this connection, Trinidad and Tobago
distinguishes the Jan Mayen case (1.C.J. Reports 1993, p. 38), where the issue of access
to fisheries led to an adjustment in the delimitation line, on the basis of the fact that,
while a substantial portion of Greenland’s population was almost wholly dependent on
fishing, Jan Mayen has no fixed population at all. Trinidad and Tobago contrasts this
with the fact that Trinidad and Tobago and Barbados both have substantial populations,
both of which have “an interest in the fishery resources of the waters between the two

islands”.

Trinidad and Tobago also rejects the application of the ‘“catastrophic consequences”
proviso as not applicable under UNCLOS, and argues that were it to be found
applicable, it would be necessary to examine the interests of the populations of both
States. Trinidad and Tobago asserts as well that “it is highly unlikely that any maritime
delimitation drawn in accordance with normal criteria could cause ‘catastrophic

repercussions’”’.
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Finally, Trinidad and Tobago takes issue with Barbados’ assertion that a “special
circumstance” was created because its rights were denied when Trinidad and Tobago
refused to agree to an access regime. In Trinidad and Tobago’s view, Barbados is
precluded from making this argument because it was Barbados that ended the
negotiations by instituting arbitral proceedings. Moreover, even if — contrary to fact —
Trinidad and Tobago had denied access rights, that of itself could not give rise to

adjustment of the maritime boundary.

3. Do these fishing practices give rise to any continuing Barbadian fishing rights
if the area were to be held to be the EEZ of Trinidad and Tobago?

Barbados’ Position

As noted in paragraph 72 above Barbados argues that the Tribunal in this case is
competent to award Barbados less than it has claimed, and, indeed, that if the Tribunal
decides not to adjust the equidistance line as Barbados has petitioned, the Tribunal
should instead award a fisheries access regime to Barbadian fisherfolk. Such an award
would be consistent with the arbitral tribunal’s award in Eritrea/Yemen II (119 L.L.R. p.

417), and would not be contrary to the holdings in other maritime delimitation cases.

Trinidad and Tobago’s Position

For its part, Trinidad and Tobago argues that the Tribunal has no jurisdiction to
consider, much less award, a claim, expressly stated or not, by Barbados for a fisheries
access regime. Moreover, Trinidad and Tobago contends, Barbados has provided no
guidance to the Tribunal about what regime of access it might be asked to give. “There
is a real danger”, Trinidad and Tobago submits, “in an access regime which does not
have a regulatory framework built into it. We came close to agreement with Barbados
about such a regulatory framework. Before [the Tribunal] they have said nothing about

the details that concerned them in those negotiations at all”.
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TRINIDAD AND TOBAGO’S PROPOSED ADJUSTMENT TO THE NORTH OF THE
EQUIDISTANCE LINE IN THE EASTERN SECTOR

1.  General
(a) What is the legal significance of the following “relevant” circumstances
claimed by Trinidad and Tobago:
(i) Frontal projection and potential cut-off (application of the
principle of non-encroachment)?

Trinidad and Tobago’s Position

In Trinidad and Tobago’s view, the principal issue in this case is “the delimitation of the
Atlantic (eastern) sector, and the principal feature to which effect must be given in that
delimitation is the lengthy eastern frontage of Trinidad and Tobago that gives
unopposed onto the Atlantic”. According to Trinidad and Tobago, the “relevant coasts
are those looking on to or fronting upon the area to be delimited; this is not the same
thing as the distances between the points which determine the precise location of the
line eventually drawn”. Trinidad and Tobago takes issue with Barbados’ position that
relevant coasts are those which generate the equidistance line and argues in this regard
that the determination of relevant coasts must be carried out as an initial matter.
Trinidad and Tobago cites the Gulf of Maine (1.C.J. Reports 1984, p. 246) and Jan
Mayen (1.C.J. Reports 1993, p. 38) cases for support on this point.

Adoption of the equidistance line in the Atlantic sector, as claimed by Barbados, would,
Trinidad and Tobago maintains, prevent Trinidad and Tobago from reaching the limit of
its EEZ entitlement, and allow Barbados to claim 100% of the outer continental shelf in
the area of overlapping entitlements, a result which Trinidad and Tobago argues is

inequitable and in violation of the principle of non-encroachment.

Trinidad and Tobago argues further that where there are competing claims, the Tribunal
should draw the delimitation “as far as possible so as to avoid ‘cutting off” any State
due to the convergence of the maritime zones of other States”. Trinidad and Tobago
cites, inter alia, Tunisia/Libya (Case Concerning the Continental Shelf (Tunisia/Libyan
Arab Jamahiriya) (1.C.J. Reports 1982, p. 18)) and Libya/Malta (1.C.J. Reports 1985,
p. 13) as support for this proposition. In Trinidad and Tobago’s view, although the
principle of non-encroachment is not an absolute rule (as encroachment is inevitable

where the maritime entitlements of two coasts overlap), the non-encroachment principle
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provides that “as far as possible the maritime areas attributable to one State should not
preclude the other from access to a full maritime zone” and “should not cut across its
coastal frontage so as to zone-lock it”. Trinidad and Tobago argues that its geographic
position is analogous to Germany in the North Sea Continental Shelf cases and cites the

International Court of Justice’s finding there that:

delimitation is to be effected by agreement in accordance with equitable
principles....in such a way as to leave as much as possible to each Party all those
parts of the continental shelf that constitute a natural prolongation of its land
territory into and under the sea, without encroachment on the natural prolongation
of the land territory of the other. (I.C.J. Reports 1969, p. 4, at p. 53,
para. 101(C)(1))

Barbados’ Position

Barbados rejects Trinidad and Tobago’s submissions concerning relevant coasts, stating
that “the two States’ ‘relevant coastal frontages’, to use Trinidad and Tobago’s phrase,
can only be those that generate competing, overlapping entitlements”. Barbados cites
the Jan Mayen case (1.C.J. Reports 1993, p. 38) in support of this proposition and seeks
to distinguish the Anglo-French arbitration (54 L.L.R. p. 6). “If anything”, Barbados
argues, “Trinidad and Tobago’s southeast-facing coastal front produces an entitlement

vis-a-vis Venezuela, Guyana and Suriname, not Barbados™.

Barbados contends with respect to the notion of “cut-off” that it is a term of general
reference, not a rule of absolute entitlement, and refers to an equitable delimitation that
“takes account of geographical constraints and the claims of other States in order to
ensure that a State will receive an EEZ and CS ‘opposite its coasts and in their

vicinity’”. According to Barbados, “[a]ll the holdings of courts and tribunals on ‘cut-

off” claims refer to the CS or EEZ. None of them refer to a potential ECS claim”.

In Barbados’ view, an equidistance line boundary with Barbados will not in any event
enclave or cut-off Trinidad and Tobago. The equidistance line gives Trinidad and
Tobago a continental shelf in the Atlantic sector extending to more than 190 nm from its
relevant baselines. “Thus”, Barbados concludes, “the adjusted median line described in
[Barbados’] Memorial does not constitute a ‘cut-off” in the sense in which Germany
might have suffered a cut-off of its access to the North Sea by the Denmark-Netherlands
attempt to apply the median line”.
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Barbados argues further that Trinidad and Tobago misstates and misapplies the
principle of non-encroachment in the present case and, contrary to Trinidad and
Tobago’s portrayal of the Eastern sector as being comprised of open ocean, there are
overlapping EEZ claims in the region. Barbados contends that Trinidad and Tobago is
constrained in any case from reaching its full 200 nm EEZ entitlement and any full
potential ECS claim by the presence of Venezuela, Guyana, and Suriname. Barbados,
for its part, is faced with claims from St. Lucia and France to its north and is constrained
from reaching its full 200 nm EEZ entitlement and any full ECS claim by the presence
of Trinidad and Tobago, Venezuela, Guyana and Suriname. Barbados also argues that it
is wrong for Trinidad and Tobago to suggest that there is an open maritime area to
which Trinidad and Tobago is entitled and to argue that “it is ex ante entitled to partake

of a share of maritime areas to which it simply does not reach”.

(ii) Proportionality

Trinidad and Tobago’s Position

Trinidad and Tobago argues that the relationship between the coastal lengths of it and
Barbados is “of major relevance to the delimitation”. Trinidad and Tobago relies on the
North Sea Continental Shelf cases (I.C.J. Reports 1969, p. 4), the Gulf of Maine case
(I.C.J. Reports 1984, p. 246), the Cameroon v. Nigeria case (I1.C.J. Reports 2002, p. 303,
at pp. 446-447, paras. 301, 304) and the Jan Mayen case (I.C.J. Reports 1993, p. 38)
where, Trinidad and Tobago asserts, the proportionality of the relevant coastlines was
considered relevant to delimitation. Trinidad and Tobago also quotes the arbitral
tribunal in Eritrea/Yemen II (119 L.L.R. p. 417) where it was stated that “the principle of
proportionality . . . is not an independent mode or principle of delimitation, but rather a
test of equitableness of a delimitation arrived at by some other means”. Finally,
Trinidad and Tobago takes issue with Barbados’ view that, in Trinidad and Tobago’s
words, “proportionality is something that only comes at the end [of a delimitation].
Proportionality . . . is also and has been in many cases part of the initial case for an

adjustment as in Jan Mayen”.

According to Trinidad and Tobago, the coastal frontage of Trinidad and Tobago is
much greater than that of Barbados (in a ratio of the order of 8.2:1). Trinidad and

Tobago also argues in this regard that Barbados’ claim line would produce a division of
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the EEZ area of overlapping claims between the two states in a ratio of 58/42. Trinidad
and Tobago’s proposed claim line, on the other hand, would produce a division of

approximately 50/50 of the overlapping claims.

Barbados’ Position

Barbados argues that Trinidad and Tobago cannot use proportionality as a driving factor
in delimitation. According to Barbados, “the concept of ‘a reasonable degree of
proportionality’ was devised as a ‘final factor’ by which to assess the equitable
character of a maritime delimitation effected by other means”. Proportionality is not a
positive method, it cannot produce boundary lines and it does not require proportional
division of an area of overlapping claims, because it is not a source of entitlement to
maritime zones. Barbados relies on the North Sea Continental Shelf cases (1.C.J.
Reports 1969, p. 4), the Gulf of Maine case (I.C.J. Reports 1984, p. 246) and the Nova
Scotia v. Newfoundland arbitration (Award of the Tribunal in the Second Phase,
26 March 2002), all of which, in Barbados’ view, establish that proportionality is a final
factor to be weighed only after all other relevant circumstances such as unusual features

on the Parties’ coasts, or islets off those coasts, have been accounted for.

Citing the Tunisia/Libya case (I1.C.J. Reports 1982, p. 18), Barbados argues further that
Trinidad and Tobago’s reliance on proportionality is misplaced, as the archipelagic
baseline referred to by Trinidad and Tobago is not a relevant coastline for the purposes
of any argument of disproportionality. Moreover, Trinidad and Tobago ignores about
half of Barbados’ coastal length that would be relevant in a valid test of proportionality.
Barbados also sought to demonstrate how, depending on the coastal factors considered,
one might in any case arrive at a variety of conclusions regarding the proportional

relationship of the Parties.

iii) The “regional implications”, including the 1990 Trinidad-
g p g
Venezuela Agreement?

Trinidad and Tobago’s Position

Trinidad and Tobago argues that “Barbados’ claim line ignores the regional

implications for all other States to the north and south” and is contrary to the principle
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set out in the Guinea/Guinea-Bissau case (77 1.L.R. p. 635) where the arbitral tribunal
stated: “A delimitation designed to obtain an equitable result cannot ignore the other
delimitations already made or still to be made in the region”. “In the present case”,
Trinidad and Tobago argues, “in the Eastern Caribbean, the application of a rigid
equidistance principle would give Barbados a massively disproportionate continental

shelf at the expense of its neighbours, including Trinidad and Tobago”.

In furtherance of its regional implications argument, Trinidad and Tobago points to two
maritime boundary agreements in the region — the first between itself and Venezuela
and the second between France and Dominica — which have, Trinidad and Tobago
maintains, departed from the equidistance line “in order to take into account the general
configuration of east-facing coastlines in the region, and to give at least some
expression to the projection of these coastlines to an uninterrupted (if still constricted)

EEZ and continental shelf”.

With respect to the 1990 Trinidad-Venezuela Agreement, Trinidad and Tobago argues
that no third State has made any claim as to the areas north and south of the line drawn
by the agreement. Trinidad and Tobago also quotes language from the treaty that states:
“no provision of the present treaty shall in any way prejudice or limit these rights [. . .]
or the rights of third parties”. The agreement is thus not “opposable” to Barbados.
Nevertheless, Trinidad and Tobago argues, the maritime delimitation reflected in that
agreement may be taken into account by the Tribunal as a “relevant regional
circumstance”. Moreover, in Trinidad and Tobago’s view, the 1990 treaty also “marks
the limit” of the Tribunal’s jurisdiction. “Any claim Barbados may wish to make to
areas south of this line is a matter for discussion between Barbados and Venezuela or

between Barbados and Guyana”.

Finally, Trinidad and Tobago maintains that it does not view agreements concluded in
the region or implications for third States as determinative of the delimitation, but it
does view them as relevant factors that should be taken into account, all the more since
so doing would support an equitable delimitation which does not zone-lock or shelf-

lock either of the Parties.
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Barbados’ Position

As noted above (see paragraph 117), Barbados argues that international law does not
recognise “regional implications” as a relevant circumstance for the purpose of
maritime delimitation. Barbados counters Trinidad and Tobago’s reliance on the
Guinea/Guinea-Bissau case (77 I.L.R. p. 635) by arguing that the arbitral tribunal did
not establish a “regional implications” test, and nowhere was it stated that “coastal
States should enjoy, in disregard of geographical circumstances, the maximum extent of
entitlement to maritime areas recognised by international law, at the entire expense of

other States’ entitlements”.

Barbados thus contends that the Tribunal should not adopt the regional implications
concept developed by Trinidad and Tobago and argues that if it did so, “[m]aritime
delimitation would no longer be subject to concrete geographical fact and law but
instead would be swayed by the interests of non-participating third States or nebulous
‘regional considerations’, whose meaning would vary according to a potentially
indefinite number of factors that would be impossible to predict”. Moreover, Barbados
states, “[t]he theory of regional implication permits the party arguing it to pick and
choose from regional practice, relying on agreements which it believes support its claim

and ignoring those which do not”.

Barbados argues further that the 1990 Trinidad-Venezuela Agreement has no role in the
current delimitation and can only operate and be given recognition within the maritime
areas that unquestionably belong to Trinidad and Tobago and Venezuela, the parties to
that agreement. According to Barbados, that agreement purported to apportion
Barbados’ maritime territory between Trinidad and Tobago and Venezuela as it
disregarded the geographical entitlements of Barbados in clear violation of the principle
of law of nemo dat quod non habet. Barbados adduces evidence contemporaneous with
t