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National
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Rules

I.  MODEL DISPUTE RESOLUTION CLAUSE
Parties who agree to arbitrate under these National
Arbitration Rules may use the following clause in
their agreement:

All disputesarising out of or in connection with
this agreement, or in respect of any legal rela-
tionship associated with or derived from this
agreement, shall be finally resolved by arbitra-
tion pursuant to the National Arbitration Rules
of the ADR Institute of Canada, Inc. [the Sm-
plified Arbitration Rules of the ADR Institute of
Canada, Inc.]. The place of arbitration shall
be [ specify City and Province of Canada].
The language of the arbitration shall be
English or French [ specify language] .

Il.  VARIATION OF RULES
Parties should examine the National Arbitration
Rules to ensure that all the provisions are suitable
and appropriate in the circumstances and conform
to the law governing the arbitration. With certain
specified exceptions, the Rules may be varied, by
agreement.
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NATIONAL ARBITRATION RULES

1. PURPOSE
The purpose of the Rulesisto enablethe partiesto a
dispute to achieve a just, speedy and cost effective
determination of matters in dispute, taking into ac-
count the valuesthat distinguish arbitration from liti-
gation.

2. INTERPRETATION
In the Rules:

“Act” means any applicable arbitration legislation
of the place of arbitration unless otherwise
agreed by the parties.

“Arbitrator” means a person appointed to serve as
an arbitrator of a dispute pursuant to the Rules.

“Chair” means the person elected or appointed to
chair the Tribunal.

“Commencement Date” means the date the arbitra-
tion is deemed to commence under Rule 13.

“Counterclaim” meansthe Counterclaim referred to
in Rule 27.

“Document” has an extended meaning and includes
a photograph, film, recording of sound, any record
of a permanent or semi-permanent character and
any information recorded or stored by means of
any device, including dataand informationin an elec-
tronic form.

“Institute” meansthe ADR Institute of Canada, Inc.

“Rules” means the National Arbitration Rules and
amendments made by the ADR Institute of Canada,
Inc. from time to time.

“Statement of Claim” meansthe Statement of Claim
referred to in Rule 27.

“Statement of Defence” means the Statement of
Defence referred to in Rule 27.

“Statement of Defence to Counterclaim” means the
Statement of Defenceto Counterclaimreferredtoin
Rule 27.

“Tribunal” means either a sole Arbitrator or a panel
of Arbitrators, as the case may be, appointed to
serve as the arbitrator or arbitrators of a dispute

ADR Institute of Canada, Inc. © 2008/10/1 3



9%

National Arbitration Rules

3.

4.

pursuant to the Rules.

APPLICATION

(@) The Rules shall apply where the parties have
agreed that the National Arbitration Rules of the
ADR Institute of Canadaapply. If the Rulesare
amended by the Institute, the Rules applicable
to any dispute shall be the Rules as amended as
of the Commencement Date. To the extent that
the Rules conflict with the Act, the provisions
of the Rules shall apply except to the extent that
the parties may not lawfully contract out of the
provision of the Act. The parties may agree in
writing to vary or exclude any of the Rules ex-
cept Rules 3, 5, 7(a), 10, 11, 12, 16(b), 23(b),
40, 41, 46, 48 and Schedule A.

(b) A reference in an arbitration agreement to the
arbitration rules of the Canadian Foundation for
Dispute Resolution, Inc., The Arbitrators In-
stitute of Canada, The Arbitration and Me-
diation Institute of Canada, The Arbitrator
and Mediators Institute of Ontario, or The Ca-
nadian Arbitration Association shall be deemed
to be areference to the Rules.

(c) A failureto comply with the Rulesisan irregu-
larity and does not render an arbitration or astep,
document or award in the arbitration a nullity.

TIME

(8 In the Rules, where the time for doing an act
fallsor expireson aholiday, thetimeis extended
to the next day that is not a holiday. In the cal-
culation of time, the first day shall be excluded
and the last day included.

(b) The parties may modify any period of time by
agreement.

ADMINISTRATIVE FEES SCHEDULE

By agreeing to the Rules, the parties agree that the
arbitration shall be administered by the Institute. The
Institute shall prescribe from time to time fees to
compensateit for itsadministrative services. Thefees
in effect when the fee or chargeisincurred shall be
applicable. The current administrative fees are set
outin Schedule“A”. All such feesare payable at the
time specified for payment in Schedule “A”.

ADR Institute of Canada, Inc.© 2008/10/1
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6. DELIVERY OF DOCUMENTS

Any document required by the Rulesto be delivered
may be delivered either by personal delivery, mail,
e-mail or facsimile to the address provided under
Rule 9. If delivered by personal delivery, delivery
shall be deemed to have been effected on the day of
such delivery to a party at its regular place of busi-
ness or mailing address or that of its legal coun-
sel where applicable. If delivered by mail, except
for confirmation copies of documents delivered by
e-mail or facsimile, delivery shall be deemed to have
been effected 2 days following the date of mailing.
If by e-mail or facsimile, delivery shall be deemed
to have been effected when sent. A confirmation copy
of any such document shall be delivered by mail in

the case of any electronic transmission.

7. COMMUNICATIONS WITH TRIBUNAL
(a) A copy of any communication between the Tri-
bunal and the parties or other representatives
shall be delivered to the Institute.

(b) No party or person acting on behalf of a party
shall have a communication with the Tribunal
in the absence of any other party concerning the
substance of the dispute or any contentious
matter relating to the proceeding.

8. COMMUNICATIONS BETWEEN PARTIES

Partiesto an arbitration under the Rules may deliver
any written communications required or permitted
under the Rulesby personal delivery, by mail, e-mail
or by facsimileto aparty at itsregular place of busi-
nessor mailing address. A confirmation copy of such
communications shall be sent by mail in the case of
any electronic transmission, unless otherwise agreed
by the parties or directed by the Tribunal.

9. ADDRESS FOR DELIVERY OF DOCUMENTS
The parties shall provide to one another and to the
Institute a full mailing address, telephone number,
facsimile number and e-mail address, as may be ap-
plicable.

10. WAIVER OF RIGHT TO OBJECT
A party that knowsthat any provision of, or require-
ment under, the Rules has not been complied with
and yet proceeds with the arbitration without
promptly stating an objection shall, unless the Tri-
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1.

12.

bunal otherwise orders, be deemed to have waived
its right to object.

ARBITRATION UNDER AGREEMENT

Where a dispute falls under an arbitration clause or
agreement, aparty, as claimant, may submit that dis-
pute to arbitration by delivering awritten Notice of
Request to Arbitrate to each respondent at the ad-
dress specified by each respondent under the agree-
ment or the last known mailing address or place of
business of each respondent and to the Institute. The
Notice of Request to Arbitrate shall contain:

() the names, place of business or mailing ad-
dresses, telephone numbers, fax numbers and
e-mail addresses of the partiesto the dispute, if
known;

(b) aconcise statement of the mattersin dispute or
a Statement of Claim;

(c) arequest that the described dispute be referred
to arbitration;

(d) an estimate of the amount claimed, or failing
that, of the value of what isin issue in the
dispute, unlessthe claimant cannot make an es-
timate of such value in which case the reason
for this must be set out in detail;

(e) theremedy sought;

(f) the number and names of Arbitrators agreed
upon, if any;

(g) therequired qualifications of the Arbitrators, as
agreed by the parties, if any; and

(h) any variation of the Rules that has been agreed
in writing.

Appended to the Notice of Request to Arbitrate shall

be a copy of the arbitration clause or agreement re-

lied upon and a copy of the contract, if any, inrela-
tion to which the dispute has arisen.

ARBITRATION BY SUBMISSION

(a) Partiesto adispute may submit that dispute to
arbitration by filing a Notice of Submission to
Arbitration with the Institute. The Notice of
Submission to Arbitration shall contain the in-
formation described in Rule 11(a) to 11(h).

(b) The Notice of Submission to Arbitration shall
be signed by the partiesto the dispute. A ppended

ADR Institute of Canada, Inc.© 2008/10/1
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to the Notice of Submission to Arbitration shall

be a copy of the contract, if any, in relation to
which the dispute has arisen.

13. COMMENCEMENT DATE

Thearbitration is deemed to have commenced when
a Notice of Request to Arbitrate or a Notice of
Submission to Arbitration has been filed with
the Institute and the initial filing fee has been paid.
The Ingtitute shall notify the parties when an arbi-
tration has been commenced and shall deliver to them
aNotice of Commencement of Arbitration.

14. APPOINTMENT OF TRIBUNAL
(a) If the parties have not agreed on the number of
Arbitratorswithin 10 days after the Commence-
ment Date, the dispute shall be determined by a
single Arbitrator;

(b) Any party may at any time request the Institute
toprovideto all partiesalist of not fewer than 3
individuals from which the parties may agree
to select an Arbitrator.

(c) Where asingle Arbitrator isto be appointed, if
the parties cannot agree on the single Arbitrator
within 14 days after the Commencement Date,
either party may then request the Institute to
make such appointment.

(d) Where the parties have agreed to appoint three
Arbitrators:

(i) unless otherwise agreed by the parties,
each party shall appoint one Arbitrator
and the two Arbitrators shall jointly ap-
point the third Arbitrator who shall act
asthe Chair of the Tribunal;

(i) if a party fails to make a required ap-
pointment within the time agreed upon
between the parties or, if no time is
agreed, 21 days from the Commence-
ment Date, then a party may request the
Institute to make the required appoint-
ment;

(iii) if the parties or Arbitrators appointed
by the parties, as the case may be, are
unable to agree on the appointment
of a third Arbitrator within the time
agreed by the parties or, if no time is

ADR Institute of Canada, Inc. © 2008/10/1 7
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15.

16.

agreed within 30 days from the Com-
mencement Date, then a party may
request the Institute to make the re-
quired appointment.

APPOINTMENT BY INSTITUTE

Where the Institute is asked to appoint an Arbitra-
tor, unless it determines otherwise, the following
procedure shall apply:

(@) thelnstitute shall deliver to the parties an iden-
tical list containing at least 3 names,

(b) within aperiod of 10 days following receipt of
the list referred to in paragraph (@), each party
shall deliver thelist to the Institute after having
deleted any name to which it objects and num-
bered the remaining names on the list in the or-
der of its preference;

(c) if aparty hasnot advised the I nstitute within 10
days that it objects to any of the names sug-
gested, it shall be deemed conclusively to have
accepted those names;

(d) after the 10-day period referred to in paragraph
(b), the Institute shall appoint the Arbitrator from
the remaining names on the lists returned to it,
taking into account the order of preference in-
dicated by the parties. Notwithstanding Rule
15(a) the Institute may, inits discretion, deliver
to the parties one further list containing at least
3 names, and the procedure set out in Rules
15(b) (c) (d) shall then apply in respect of that
further list.

In appointing an Arbitrator, the Institute shall have
due regard to the qualifications requested by the
parties, the nature of the contract, the natureand
circumstances of the dispute and any other consid-
erations likely to secure the appointment of a quali-
fied, independent and impartial Arbitrator.

INDEPENDENCE AND IMPARTIALITY

(@) Unless otherwise agreed by the parties an Arbi-
trator shall be and remain at all times wholly
independent.

(b) An Arbitrator shall be and remain wholly im-
partial and shall not act as an advocate for any
party to the arbitration.

ADR Institute of Canada, Inc.© 2008/10/1
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(c) Every person must, before accepting an appoint-
ment as Arbitrator, sign and deliver to the par-
ties a statement declaring that he or she knows
of no circumstances likely to give rise to justi-
fiable doubts as to his or her independence or
impartiality and that he or shewill disclose any
such circumstancesto the partiesif they should
arise after that time and before the arbitration is
concluded. No Arbitrator shall be disqualified
or subject to challenge by reason of one or more
of the Arbitrator, counsel, party or representa-
tive of a party being amember, officer or direc-
tor of the Institute,

17. SUBSTITUTION

If an Arbitrator refusesto act, isincapable of acting,
withdrawsfrom office, is removed from office by
order of the court or dies, the Institute may, on
submission of satisfactory evidence, declare the of -
ficevacant. A substitute Arbitrator shall be appointed
according to the provisions of the Rules, or the agree-
ment of the parties, that were applicable to the ap-
pointment of the Arbitrator being replaced.

Where a single Arbitrator or Chair is replaced, any
hearings previously held shall be repeated. Where
any other Arbitrator isreplaced, any hearings previ-
ously held may be repeated at the discretion of the
Arbitrators.

18. CHALLENGES
An Arbitrator may be challenged if circumstances
exist that give rise to justifiable doubts as to his or
her independence or impartiality, or if he or she does
not possess the qualifications agreed upon by the
parties.

A party who intendsto challenge an Arbitrator shall,
within 7 days after becoming aware of the appoint-
ment, or after becoming aware of any circumstances
referred to in this Rule, send awritten statement of
the challenge and the reasons for the challenge to
the Tribunal, if it has been fully constituted, and to
the Institute. If the challenged Arbitrator withdraws
or the other party agrees to the challenge, the man-
date of the Arbitrator terminates.

In the case of an arbitration with asingle Arbitrator,
if the Arbitrator challenged does not withdraw and
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19.

20.

21.

22.

the other party does not agree to the challenge, the
single Arbitrator shall decide on the challenge. If
thereisathree-person panel the Chair, if heor sheis
not challenged, shall decide the challenge. If the
Chair is challenged, all the Arbitrators may decide
the challenge.

REPRESENTATION

Where a party intends to be represented or assisted
by alawyer, that party shall, in writing, advise the
other party and the Institute of the lawyer’s name,
address, telephone number, facsimile number, e-mail
address and the capacity in which he or sheisacting
at least 5 days before any scheduled hearing or meet-
ing.

PLACE OF ARBITRATION

The parties may agree in writing on the place of ar-
bitration. If no place is agreed upon, the place of
arbitration shall be at the discretion of the Tribunal.
The Tribunal may meet at any other place it consid-
ersconvenient or necessary for consultation, to hear
witnesses, experts or the parties or for the inspec-
tion of documents, goods or other property. Part or
all of thearbitration may be conducted by telephone,
e-mail, internet or electronic communication if
agreed to by the parties or directed by the Tribunal.

LANGUAGE OF ARBITRATION

The parties may agree, in writing, on the language
of the arbitration. If no such language of the arbitra-
tion is agreed upon, the Tribunal may specify the
language of the arbitration.

PRE-ARBITRATION MEETING

Within 14 days of its appointment, the Tribunal shall
convene a pre-arbitration meeting, unless the par-
ties deliver to the Institute a notice, in writing, that
they do not wish a pre-arbitration meeting.

At the pre-arbitration meeting the parties shall:

(a) identify theissuesin dispute;

(b) set the procedure to be followed in the arbitra-
tion; and

(c) establish time periods for taking steps to deal
with any matter that will assist the parties to
settle their differences or to assist the arbi-

tration to proceed in an efficient and expedi-
tious manner.

10
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The pre-arbitration meeting may take place by con-

ference telephone call, video conferencing or other
means directed by the Tribunal.

The Tribunal shall record any agreements or orders
made at the pre-arbitration meeting and shall, within
7 days of that meeting, deliver a written record of
such agreements or ordersto each of the parties and
file a copy with the Institute.

23. CONDUCT OF THE ARBITRATION
(@) Subject to the Rules, the Tribunal may conduct
the arbitration in the manner it considers appro-
priate.

(b) Each party shall be treated fairly and shall be
given afair opportunity to present its case.

(c) The Tribunal shall strive to achieve a just,
speedy and cost effective determination of ev-
ery proceeding on its merits, taking into account
Rule 1.

(d) A transcript or videotape of the proceedings shall
be prepared if requested by either party in writ-
ing at least 5 days before the commencement of
the hearing. Any such transcript or videotape
shall be at the expense of the party requesting
it. If atranscript or video tape has been requested
by a party pursuant to this Rule, every other
party and the Tribunal shall be entitled to ob-
tain a copy of the transcript or videotape upon
payment of the costs of reproduction of thetran-
script or videotape.

24. JURISDICTION
The Tribunal may rule on its own jurisdiction, in-
cluding ruling on any abjections with respect to the
existence or validity of the arbitration agreement,
and for that purpose,

(a) an arbitration clause that forms part of a con-
tract shall be treated as an agreement indepen-
dent of the other terms of the contract, and

(b) adecision by the Tribunal that the contract is
null and void shall not entail the invalidity of
the arbitration clause unless specifically
found by the Tribunal.

25. NO WAIVER OF RIGHT TO OBJECT
A party isnot precluded from raising ajurisdictional

ADR Institute of Canada, Inc. © 2008/10/1 11
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26.

27.

issue by thefact that it has appointed, or participated
in the appointment of, an Arbitrator.

GENERAL POWERS OF TRIBUNAL
The Tribunal may:

(@) order an adjournment of the proceedings from
timeto time;

(b) make an interim award on any matter with re-
spect to which it may make afinal award;

(c) grant such interim measures of protection as it
deems appropriate, including an order for secu-
rity for costs, for the posting of security for the
amount claimed or for preservation of property
that is the subject matter of the dispute;

(d) make an award or interim award granting equi-
tablerelief, injunctions or specific performance
on such terms as may be just;

(e) order inspection of documents, exhibits or other
property;

(f) order the taking down and recording of atran-
script of any oral hearing;

(g) at any time extend or abridge a period of time
fixed or determined by it, or any period of time
required in the Rules, except the time within
which the award isto be made, whereit consid-
ersit just and appropriate in the circumstances;

(h) empower one member of the Tribunal to hear
motions and make procedural orders, including
the settling of mattersat the pre-arbitration hear-
ing, that do not deal with the substance of the
dispute;

(i) request further statements clarifying issues in
dispute;

(i) dive such direction with respect to procedural
matters having regard to Rule 1; and

(k) request from a court of competent jurisdiction
assistance in taking evidence.

EXCHANGE OF STATEMENTS

On the Commencement Date, or within 14 days
thereafter, the claimant must deliver awritten state-
ment (Statement of Claim) to each respondent, the
Tribunal and the Institute setting out the material
facts supporting its claim, the pointsinissue and the

12
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relief or remedy sought, provided however that if

no Tribunal has been appointed within 14 days of

the Commencement Date, then a copy of the State-

ment of Claim must be delivered to the Tribunal
forthwith upon its appointment.

Within 14 days after each respondent receives the
Statement of Claim, that respondent shall deliver a
written statement outlining its defence (Statement
of Defence) and awritten statement of any counter-
claim (Counterclaim), to the claimant, the Tribunal
and the Ingtitute. The Statement of Defence or Coun-
terclaim shall set out the material facts supporting
the defence or counterclaim, the pointsin issue and
the relief or remedy sought. Any Statement of De-
fence or Counterclaim shall be accompanied by pay-
ment to the I nstitute of the required case service fee
calculated in accordance with Schedule “A”. The
claimant shall deliver to the Tribunal and the
Institute its Statement of Defence to Counter-
claim within 14 days after receiving the Counter-
claim. The Statement of Defence to Counterclaim
shall set out the material facts supporting the de-
fence, the points in issue and the relief or remedy
sought.

If arespondent, or aclaimant, failsto deliver aState-
ment of Defence or a Statement of Defenceto Coun-
terclaim, as the case may be, it shall be deemed to
deny the allegations in the Statement of Claim or
Counterclaim as the case may be.

Each party shall submit with its statement aprelimi-
nary list of relevant documents in accordance with
Rule 29 taking into account Rule 1. The type,
date, author, recipient and subject matter of each
document must be specified. Documents not so iden-
tified may be subject to exclusion from the proceed-
ings at the Tribunal’s discretion.

28. AMENDMENT OF STATEMENTS
TheTribunal, upon such termsasit deems appropri-
ate, may alow a party to amend or supplement its
Statement of Claim, Statement of Defence, Coun-
terclaim, or Statement of Defence to Counterclaim
during the course of the arbitration unlessthe Tribu-
nal considersthe delay in amending or supplement-
ing the claim to be prejudicial to aparty or unlessit
considers that the amendment or supplement goes
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29.

30.

31.

32.

beyond the terms of the arbitration agreement or
submission to arbitrate.

PRODUCTION OF DOCUMENTS

Each party shall disclose all documents relating to
the mattersinissueinthe arbitration that are or have
been in the party’s possession, control or power,
within 15 days after the date of delivery of the State-
ment of Defence or the Statement of Defence to
Counterclaim, whichever is later, unless the Tribu-
nal orders otherwise. Where the Tribunal considers
that the disclosure of all such documents is unnec-
essary, unduly costly or burdensome or for other rea-
son is inconsistent with Rule 1, the Tribunal may
give directions to limit the scope of disclosure of
documents.

The Tribuna may, on application, order a party to
produce any documents the Tribunal considers rel-
evant to the arbitration within a time it specifies,
and where such order is made the other party may
inspect those documents and take copies of them.

PRE-HEARING EXAMINATIONS

AND INTERROGATORIES

The Tribunal may, on such terms as it deems just
and appropriate, order a party or arepresentative of
aparty to submit to an oral examination under oath
or to respond by sworn statement to written inter-
rogatories, on such issues as may be ordered by the
Tribunal taking into account Rule 1. The Tribunal
shall, at the time of making any such order, deter-
minethe usethat may be made of the evidencetaken
on any such examination or in responses.

AGREED STATEMENT OF FACTS

The parties shall, within a period of time specified
by the Tribunal, identify those facts that are not in
dispute and submit to the Tribunal and file with the
Institute an agreed statement of facts.

ARBITRATION HEARINGS

TheTribunal shall set the datesfor any interim hear-
ings or meetings, whether oral or not, and shall, ex-
cept in cases of urgency, give at least 4 days written
notice thereof to the parties and the Institute. The
Tribunal may direct that all evidence and argument
be given in writing and may dispense with an ora
hearing.

14
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33. CONFIDENTIALITY

The parties, the witnesses and the Arbitrators shall
treat all meetings and communications, the proceed-
ings, documents disclosed in the proceeding, discov-
ery and the awards of the Tribunal as confidential,
except in connection with ajudicial challengeto, or
enforcement of, an award, and unless otherwise re-
quired by law. Nothing in this Rule shall preclude
disclosure of such information to a party’s insurer,
auditor, lawyer or other person with a direct finan-
cial interest in the arbitration. The parties shall use
such information solely for the purposes of the arbi-
tration, and shall not use or alow it to be used for
any other purpose unlessthe parties agree otherwise

or unless otherwise required by law.

After thedelivery of an award the Institute may make
a written request to the parties for their consent to
the publication by the Institute of the award or ex-
tractsfrom it. Should a party fail to respond to such
areguest within 45 days of the date of request then
it shall be deemed to have consented to the request.

34. EVIDENCE

The parties may offer such evidence as is relevant
and material to the dispute and shall produce such
evidence under oath as the Tribunal may deem nec-
essary to an understanding and determination of the
dispute. The Tribunal may be guided by the rules of
evidence applicable in court proceedings, but con-
formity with the rules of evidence is not required.
All evidence shall be taken in the presence of the
Tribunal and all of the parties, except where any of
the parties is voluntarily absent, in default or has
waived the right to be present.

The Tribunal shall determine the admissibility, rel-
evance, materiality and weight of the evidence of-
fered and may exclude evidence that the Tribunal
deems to be repetitive.

35. WITNESSES
The Tribunal may determine the manner in which
witnesses are to be examined, and save for a party
or the person nominated as that party’s representa-
tive for the purpose of the arbitration, may require
witnesses to absent themselvesfrom an oral hearing
during the testimony of other witnesses.

Where the evidence of a witness is presented by
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36.

37.

written statement or sworn declaration, the Tribunal
may order that the witness be present at an oral hear-
ing for cross examination.

TRIBUNAL'S EXPERTS

The Tribunal may appoint one or more independent
expertsto report on specific issuesto be determined
by the Tribunal and may require a party to give the
expert any relevant information or to produce, or to
provide accessto, any relevant documents, goods or
other property for itsinspection.

The Tribunal shall communicate the expert’s terms
of referenceto the parties. Any dispute asto theterms
of reference or the relevance of the required infor-
mation, or production of it, shall be referred to the
Tribunal for decision. The cost of any such expert
shall be borne by the parties on a basis determined
by the Tribunal.

Upon receipt of the expert’s report in writing, the
Tribunal shall deliver acopy of it to the partieswho
shall be given the opportunity to challengeall or any
part of it in amanner determined by the Tribunal.

The expert shall, on the request of a party, make
availableto that party for examination all documents,
goods or other property in the expert’'s possession
that the expert has used to prepare the report and
shall provide that party with alist of all documents,
goods or other property not in the expert’s posses-
sion, but that were provided to prepare the report,
and adescription of thelocation of those documents,
goods or other property.

An expert shall, after delivery of the report, be re-
quired to attend for the purpose of cross examina-
tion on some or all of the contents of that report,
unlessthe parties agree that such cross-examination
isnot required.

DEFAULT OF A PARTY

Where a party, without sufficient cause, failsto ap-
pear at a hearing, pay the fees of the Institute, or to
produce evidence, the Tribunal may continue the
arbitration on such terms as the Tribunal deems
appropriate after satisfying itself that a reason-
able attempt has been made to communicate with
the defaulting party. The Tribunal shall make an
award based upon the evidence before it.

16
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38. FORMAL WITHOUT PREJUDICE
OFFERS OF SETTLEMENT
At any time before the hearing on the merits, aparty
may deliver to the other party an offer marked “with-
out prejudice” to settle one or more of the issues
between it and any other party on the terms speci-
fied in the offer. An offer to settle may specify a
time within which it may be accepted and it will
expireif not accepted within that time.

The Tribunal shall take into consideration the offer,
the time at which the offer was made and the extent
to which it was accepted when dealing with ques-
tions of costs and interest.

No party shall inform the Tribunal of thefact that an
offer had been made under this Rule until after all
issues in the arbitration other than costs have been
determined.

39. WITH PREJUDICE OFFERS
The parties may deliver written offers marked “with
prejudice” at any time, and al such offers may be
put in evidence at the arbitration hearing.

40. DEPOSITS AGAINST COSTS
The Tribunal may, directly or through the Institute,
from time to time, require the parties to deposit by
cash, certified cheque, or irrevocableletter of credit,
tothelnstitutein trust, equal amounts as an advance
for the anticipated costs and expenses of the arbitra-
tion including the Tribunal’s fees and expenses.

If the required deposits are not made within 15 days
after receipt of therequest, the Tribunal or the Insti-
tute shall inform the parties so that another party
may make the required payment.

If the required deposits are not made within 30 days
after receipt of the request, the Tribunal may con-
tinue the arbitration under Rule 37 or order the sus-
pension or termination of the proceeding.

41. PAYMENT OUT OF DEPOSITS
The Institute may, from time to time, pay to the Tri-
bunal from any deposit it holds, any amount it con-
sidersreasonable and appropriate for fees earned or
expenses incurred by the Tribunal.

After the final award has been made, a settlement
has been reached or the arbitration abandoned or
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42.

43.

a4.

otherwise finally disposed of, the I nstitute shall
apply any deposits it holds to the costs of the
arbitration, including any unpaid Tribunal fees and
administrative fees, render an accounting to the par-
ties of the deposits received and applied and return
any unexpended balanceto the partiesin proportion
to their contributions or as may be directed by the
Tribunal in the final award.

CLOSURE OF HEARINGS

Wherethe partieshave, oninquiry, advised they have
no further evidence to give or submissionsto make,
or the Tribunal considers further hearings to be un-
necessary or inappropriate, the Tribunal may close
the hearings.

On its own motion or on the application of a party,
the Tribunal may, in exceptional circumstances, re-
open the hearingsto receive evidence or submissions
concerning amatter at any time before the issuance
of a partial final award or final award concerning
that matter.

SETTLEMENT

The Tribunal may encourage settlement of the dis-
pute and, with the written agreement of the parties,
may order that mediation, conciliation or other pro-
cedures be used by the parties at any time during the
arbitration proceedings to encourage settlement.

If, during the arbitration proceedings, the parties
settle the dispute, the Tribunal shall, upon receiving
confirmation of the settlement or determining that
thereis asettlement, terminate the proceedings and,
if requested by the parties, record the settlement in
the form of an arbitration award on agreed terms.

AWARD
The Tribunal may make apartial final award finally
determining an issue or part of a dispute.

The Tribunal may make an interim award that shall
subsequently be incorporated into and become part
of afinal award.

The Tribunal shall makeitsfinal award with respect
to the matters determined in the award within 60
days after the hearings have been closed or such fur-
ther period as may:

() beagreed toinwriting by the parties, or
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(b) bedirected by acourt of competent jurisdiction.

Awards of the Tribunal shall be inwriting and shall,
unless the parties otherwise agree, state the reasons
upon which they are based. The Tribunal shall de-
liver to the Institute sufficient originally signed cop-
ies of any award for each party. Upon payment of
al outstanding Institute and Tribunal fees and ex-
penses, copies of the award will be delivered to the
parties by the Institute.

Where the Tribunal consists of more than two Arbi-
trators, the award shall be made by amajority of the
Tribunal. Where there is no majority decision, the
decision of the Chair of the Tribunal shall be the
award.

45. INTEREST
The Tribunal may order interest to be paid in an
award for such time and in such amount as it con-
sidersjust and reasonable.

46. COSTS

The Tribunal shall be entitled to fix the costs and
expenses of the arbitration, including reasonable le-
gal fees, the costs and expenses of the arbitration
andtheTribunal, and thefees of the Institute. If costs
and expenses are awarded, such costs and expenses
shall be made part of the award. The Tribunal shall
be entitled to make separate awards for legal costs
and the fees and expenses of the arbitration and shall
be entitled to apportion costs and expenses between
the parties.

47. AMENDMENTS AND CORRECTIONS
TO THE AWARD
A Tribunal may, on the application of a party or on
its own initiative, amend or vary an award or in-
terim award to correct:

(@) aclerical or typographical error;

(b) anaccidental error, slip, omission or other simi-
lar mistake; or

(c) an arithmetical error made in a computation.

An application by a party to amend or vary shall be

made within 15 days after that party is notified of
the award.

An amendment or variation shall not, without the
consent of the parties, be made more than 30 days
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48.

49.

after the parties have been notified of the award.

A party may, within 15 days after being notified of
the award, apply to the Tribunal for clarification of
the award, and the Tribunal may clarify the award
where it considers it appropriate, in which case the
clarification becomes part of the award.

A party may, within 30 days after receiving the
award, apply to the Tribunal to make an additional
award with respect to claims presented in the pro-
ceedings but omitted from the award.

Anamended, varied or additional award shall befiled
by the Tribunal with the Institute.

Unless otherwise agreed, the award of the Tribunal
shall be final and binding and there shall be no ap-
peal.

IMMUNITY

Neither the Institute nor the Tribunal shall beliable
to any party for any act or omission in connection
with any arbitration conducted under the Rules. The
Tribunal and the Institute shall have the same pro-
tections and immunity as a Judge of the Superior
Court in the province or territory in which the arbi-
tration takes place.

SIMPLIFIED ARBITRATION PROCEDURE

(@) Where the parties agree in writing the arbitra-
tion shall be conducted in accordance with this
simplified procedure section and Schedule “B”
to the Rules.

(b) Thetime periods for asimplified procedure ar-
bitration, other than those time periods specifi-
cally provided for under sub-rules (c), (d) and
(j) of this Rule, shall be those set out in Sched-
ule“B”.

(c) Thesimplified arbitration shall be conducted by
a single Arbitrator appointed by the Institute
within 14 days after the filing of the Submis-
sion to Arbitration or Notice of Request to Ar-
bitrate.

(d) Within 14 days of the appointment of the Arbi-
trator, the Arbitrator shall convene a pre-ar-
bitration meeting of the parties which may
be held by conference telephone call, video
conferencing or other means as the Arbitrator
may direct to determine:

20
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i. atimetablefor the conduct and comple-

tion of al pre-hearing and preliminary

mattersin aperiod not to exceed 90 days

from the date of the commencement of
the arbitration;

ii. thetime and place of the hearing; and

iii. such other directions as may be neces-
sary.
(e) Rules 14, 15, 22, 26(h), and 30 shall not apply
to the conduct of the arbitration.

(f) Unless agreed by the parties or ordered by the
Arbitrator, there shall be no oral discovery.

(g) No transcript of the proceedings shall be re-
quired.

(h) Sworn statements of evidence shall be filed at
the hearing in lieu of examination in chief and
shall be subject to cross-examination and re-
examination only.

(i) Therecord of the arbitration shall consist of the
documents and exhibits produced and filed by
the parties.

(i) TheArbitrator shall deliver the award and rea-
sons for the award within 14 days from the
completion of the hearing.
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SCHEDULE "A"

ARBITRATION ADMINISTRATIVE FEE SCHEDULE

Under thefee schedule, an Initial Filing Fee, payable
by the filing party, and a Case Service Fee, payable
by each party filing a defence or counterclaim, will
cover al ADR Ingtitute servicesfrom thetime acase
isfiled until it isawarded or settled. Thisfee sched-
ule eliminates hearing and postponement fees and
mi scellaneous expenses.

Plus applicabletaxes. (Please call Rob at 1-877-475-
4353 ext 102 [rob@adrcanada.ca] for correct amount
for your region.)

AMOUNT OF |INITIAL FILING CASE
CLAIM FEE SERVICE FEE
Above
$0 to $10,000 $350 $175
Above
$10,000 to $600 $300
$75,000
Above
$75,000 to $1,000 $500
$150,000
Above
$150,000 to $2,000 $1,000
$500,000
Above
$500,000 to $4,000 $2,000
$5,000,000
Above
$5,000,000 $5,000 ‘ $3,000
Date Payment |On filing Notice of On filing of
Due Request or Statement of
Submission to Defence which
Arbitrate may include a
Counterclaim
SCHEDULE “B”
SIMPLIFIED RULE TIME PERIOD
RULE TIME PERIOD l
27 All references to 14 days
shall be 10 days.
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