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2 April 2000

Dear Sirs

NAFTA UNCITRAL. Investor-State Claim
Pope & Talbot In¢ and the Government of Cuanada

The Tribunal refers to the faxes passing between the parties and the Tribunal in

relation to the question whether Canada was or is entitled to make available to

representatives of sub-national governments documents occurring in or generated by
the present arbitration. ‘

1. The parlies aro subject to & Confidentiality Order, Procedural -Order No. 3
wherehy Protected Documents and Third Party Protected Documents. are

subject fo restriction.

2. Under paragraphs 9 and 10 of that Order disclosure of those documents i8
Jimited to particular classes ol person as sel oul in cach ol those paragraphs.

3. wide ranging arguments have boon put forward by cach party, relating o tho
one hand to the proper scope and meaning of the expression “Canada” i the
NAFTA Agrecruent and on the other to the proper scope and range of
confidentiality in rolation 10 international commercial arbitration in general

and NAFTA arbitration in particular. '

4. In the view of the ‘Jribunal thosc widc ranging arguments do not 'gu'isc
immediately.  The Tribunal is conscious ihat Procedural Order on
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Conlidentiality No. 5 is a document based on materials put forward by the
partics to this arbitration. In particular paragraphs 4, 5, 9 and 10 of Procedural
Order No. § arc in preciscly the terms which Canada proposed that these
paragraphs should have iu their faxes to the Tribunal dated 17th and 18th
November 1999. There was no difference between the parties as (o the torms
of paragraph 9, and as to paragraph 10 Canada desired, and the Tribunal
agreed, and therefore included in its direction that the prohibition on
disclosure should not apply only to & representative of the Claimant/Investor
present at the hearings. In these circumstances the initial yuestion which
arises it the extent to which disclosure is permitted hy the terms of the Order,
whatever the general law may be in regard to the wider maticrs canvassed.
Canada is a party to this arbitration. ‘e sub-national governments of Canada
as such are not parties to this arbitration. The only possiblo right that there
might be under the present Order for representalives of sub-national
governments to have access o these documcnts would be if they fell within
category (2) ot paragraph (9), namely officials or cmployess of the parties
whoso involvement in_the preparation or conduct of thess procecdings is
reasonably necessary. Otherwise there could be no entitlement under any
head. U uppears to the Tribunal self-evident that representatives of sub-

regiondl govermments are not officials or employees of Canada. Accordingly

thore can be no question under the prosent Procedural Order of such persons
being permitied access 10 Protectod Documents, (No similar provision oxists
under paragraph 10 for Third Party Protected Docurnents). '

In its submissions Canada refers ta its long standing practices for the sharing
of information with provinces and tecritories, and in particular so informing
them in relation 1o Chapter 11 materials. However the fact is that Conada and
{he Claimunt were agreed upon and the Tribunal in due course direcied in
rolation to Protccted Documents in paragraph 9 that such documents may be
used only in these proceedings ... and may be disclosed only for _such
purposes, and in the case of paragraph 10 that neither Pope & Talbot Inc-nor
the Government of Canada may, directly or indirectly, use Third Party
Protected Documents or information recorded in or derived from those
Documents for_any purpose othor than this_arbitration. The passages
underlined indicate clearly that whatever other information Canada might
properly share with provincial and territorial governments, it was restricted in
the use it might make of any information within the protecled classes to the
purposcs  Of this arbitration. Sharing that material with C-lrade
representatives 1s not for the purposes of this acbitration but as Ms. Ayotte
statos at paragraph 18 of her affidavit “cssontial to avoid ncw MOASUIos that
may gencrate {ulure claims ... If that be the purpose for which Canada
seoks to use that protected information the Tribunal is in no doubt that it is not
open 1o Canada 10 do so under the werms of the Procedural Order.

For the foregoing reasons it is unnecesary for the Tribunal to consider the
wide issues raised by the parties in relation to Procedural Order No. 5. Canada
has proposcd and the Iribunal has accepted and contained in its Order
sestrictions on the use which may he made and the persons to whom disclosurc
may be made of the information produced in this arbitration, in particular,
protected and third parly protected information. In these circumstances it 13
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not open fo Canuda to disclose such information unless a vuriation order is
mado to Procedural Order No. 5. '

In its submission Canada makes an allernative case that for tha proper
functioning and due observance of the NAFTA access to such documents
should be permitted by variation of Proccdural Order No. 5 to that effect. . [n
the view of the Iribunal, Canada makes a convincing casc that such a
variation is desirable in order to enable Canada to ensure compliance with the
NAFTA. Reference is made to NAFTA Article 105 and to the affidavit of Ms
Ayolte, '

The Tribunal bas considered the amondments proposed by Canada. It is
satisfied that with cerlain modilications (hose amendinents will safoguurd the
confidentiality of protected documents s well as meeting Canuada’s
requircments. However one issuc ariscs. Under Article 10, both partics, that

is to eay Pope & “T'albot Inc and the Government of Canada, are subject to the -

prohibition already mentioned in that neither may “diroctly or indirectly use
Third Party Protected Documents or information recorded in or derived from
these Documents for any purpose other thun this arbifration.” 'The amendment
proposed by Canada pormits disclosure to provincial and temritorial trade
roprosentatives to the wO-Trads committee™. It appears to the Tribunal that if
that gencral prohibition in paragraph 10 is to be overcome il is neccssary to
include a reference to federal representatives as well in paragraph 10.1.

‘I'he Tribunal also considers that it is nccessary to ensure that cach person who
may be comprised within the “C-Trade” committee provides Confidentiality
Agreements before gaining access fo any such Protected or Third Party
Protected Documents. Accordingly any exercise of the power conferred under

the proposed Article JO.1 will be subject inter alia to the provision of”

pad-l-ind

paragraph 13 of the existing Order.

The Tribunul accordingly orders that Procedural Order No. 5 be amended in
the manuer shown in the Annex hereto. '

Yours faithfully

AL

Lord Dervaird
Presiding Arbitrator

Copy:

Murray J Belman
Renjamin I Greenberg
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ANNEX
NAIFTA UNCITRAL INVESTOR .- STATE CLAIM
POPE & TALBOT INC. AND THE GOVERNMENT OF CANADA

AMENDMENT TO PROCEDURAT ORDER NO. 3
(PROCEDURAL ORDER ON CONFIDENTIALITY)

The following amendments shall be made o Procadural Order No. 5 with immediate
effect. '

1. Aftor Paragraph 10 there shall bo a new paragraph 10.} as follows:-

10.1 - Nolwithstanding puragraphs 2, 3, 4, 9 and 10 of this Order, bul subject
always to paragraphs 11 and 13 of this Order, Canada may disclose to
federal, provincial and territorial tradc represcntatives of the YC-
‘[rade”, & federal-provincial/territorial committee which meots  on
matters relating o international ftrade policy, any confidential,
Protected or Third Party Protected Documents, including pleadings,
subtmissions, memorials, cvidence tendered to the “Iribunal and
ovidence and arguments heard by the Iribuns! at hearings. All such
documents shall be troated as confidential and used solely for purposes
of “C-Trade’ deliberalions. :

2. In paragraph 11 there shall be inserted immediately before the last sentence
the following: “Canada shall have the obligation of notifying all “C-Trado™
representatives provided with confidential Protected or Third Party Protfected
Documents of the obligations under this Order.”

3. In all other respects Procodural Order No. § shall remein unchanged and of
full force and effect.

Ah~

Lord Dervaird
Presiding Arbitrator

7. April 2000



