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DECISION BY TRIBUNAL

IN

NAFTA UNCITRAL INVESTC JR-STATE CLATM
POPT. & TALBOT INC AND THE GOVERNMENT OF CANADA

Canada refuses W produce cerlsin documents upon the grounds that they relate to cabinet

confidence, and to othzt documents upon the basis of solivitor-client privilege. The Tnvestor

cliallenges both grounds of refusal, and asks the Tribunal to make cewtain orders upon that

basis; Canada iaviles the Trihunal ta dismiss the [avestne’s rmolion with casts

1.1

1.2

Cabinet Contidgncy

Canada refuses 10 produsce 12 documents, identitied to the Tribunal as do«:umc.nts
numbered 1-12. It docs 8o in purported reliance on 130 of the Canada Fvidence Act.
$39(1) provides inter alia (1) “Where ... the Clerk of the Privy Council objecs W the
disclosure of information before 3 caur, pecson or bady with jurisdiclon te compel
the production of information by certifying in writing tha the mformation constitutes
7 confidence of the Queen’s Privy Council tor Canada, disclosure of the infarﬁuzi;:m
shall be refused without examination or hearing of the information by the Cou.n__

person or body.”

In support of its refusut Cenada rclics oo o fetter, undated, bearing the heading of dw.
Clerk of the Privy Council and Scerstary to the Cabinct, and sigaed by Mzl Cappe 10
the Chaumnan of the Tribunal. The accompanying fax from Counsel for Canada states
s Attached please find a copy of the certificate under £.39 of the Canada Evidence Act
signed by the Clerk of the Privy Council in this matter.” The abuve mentioned letter
states that it is in response Lo requasty for docuracats from Counsel for Pope & Talbot
fnc. dated February 15, 20002nd parsusnt 10 Procedursl Orders No. 9 and 10, and
continues, “Scction 39 of the Canada Evidenue Act crvatcs a0 abwlule prohibition on
the disclosure ot:dncummts which are or contain Cahinet confidences. I cordirm ti';at
the Govcmm::ut.of Canada claims privilege a1 this time for twelve documents which
arc confidences of the Quecn’s Privy Council for Canada 83 detailed in the auachif,d
Schedule”  The Schedule lists 12 documents, identificd by number only, and
including & propos cach that it coprains information cither used for or 1aken from
another document uszd far a2 pwpose falling within 5.39(2)aXe)(d) or (o). taving
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1.3

1.4

13

"

regard to the views expressed by the Courts in Canada . Ceniral Cartage Co 1§90
JF . 641 and Smith Kline & ¥rench Laboratories Limited v, Atiwomey General of
Canada 1983 IF.C. 917, and the form of centificate actually given by ibe Clerk in the
Central Catage case at 649-650, end in Babsock V. Camada (A-G.)2000 BOCA 3;48
at pages 20-24, the Tribunal is ndt aatistied that the Cappe document constitutes

sscetifying in writing” in the terma required by 8.39.

However that may be, the Tribunal does not in any cvent consider that s.39 of the
Canada Evidencc Azt is applicable. The Tribunal is not ¥a court, person iy budy with
jurisdietion to compel the prodection of information.” Tt is operating under the
UNCITRAL Rules. While Article 243) of thase rules empowers to “require the
parties to prodﬁcc documents, exhibits cr other evidence,” there is no power o
compel thal production. Indecd, Article 2¥(3) characturises this requirement to

produce as an invitation:

It ons of the parties, duly invitsd to produce documnentary evidsace, fails to

da so within the eatablished peviad of time, withaut showing sufficient couse

for such failure, the arbitral mihunal may make the award on the cvidence
before it.

I is not in dispule that a ground that may justily refusal of a party to produ;;c
dacuments to an international arbitral nibunal mzy be the protsction of satc secrets.
But any reasonable evaluation ot the quality of that justitication must depend in laxﬁc
part on having some idea of what thoss documents are. A determination by.a
Tribunal that decuments sufficiently ;dentified descrve protection is 3 very diffsrent

matler from acquickcence to & simplc assertion, without any identification, thal they

descrve protection. 1L is apposite to slals that Canada uppears lo Lake the view that it '

has nat merely a right o withhold such docurnents, but that .39 impases a duty not Lo
produce them. But, as noted, by its terms 1.3 is not applicable here. Morcaver, the
‘I'mibunal observes that the language of s.39 1 worded oa the hasis that a Minister (.')r
Clerk objects by duty certilying, and the reevnt desision in Rabeack v Cunada
Attorney General (Juae 6, 2000) raakes it cleas thal it is a privilege that can be

waived.

In the specific eontext of 2 NAFTA arhitration where the pacties have agreed ta
operate by UNCITRRAL Rulcs, it is an overriding peinciple (Asticle 13) that the
parties be treawd with cquality. The other NAYTA Paiticy du not, so fay as the
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1.6

1.7

1.8

1.9

3

Tribuna) has been made aware, have domestic law that would pennit or require them
to withhold documenls from Chapter 11 Iriburals without any justification beyond 8
simple certification that they are some kind of state secrel. In these circumst:.nc.cs,
Canady, il it coutd simply rely on 5.39, might b< in o unfsirly advantaged posir_ion
under Chapter 11 by comparison with the U nited Stares and Mexica.

It is for Canada to determine whether it intends to adhers to its refusal. As matters
stand, the Tdb@l has no means of knowing what sort of material is being withheld,
nor to what time scale the material relates. In the Canadion Measure Affecting the
Export of Civilian Aircraft case, 14 April 1999, the WTO Pancl stated that where a
atate is justitied in witkholding information, it is to he expected that it should Heoxp) a-in
clearly the hasis for the need to protest that information™. So too does this Tribunal
expeet clasity. For cxample in paragraphs 72 and 79 of its Reply Canada hints that
therv may have been discussion at cebinet level sboul the SLA er ity impkmmlic;n.
As this casc coneem implementation of the SLA it may be that he documents
refused are not gerrmane 10 the issues in any svent. Tut without turther information

the Tribunal has no means of knowing.

The Tiibunal accordingly 2> 2 first step invitex Canada W furnish it with the dates of
cach of the documents 1-12 refermred o, 82 identification of cach dosumenl, and an
indication of the aspect of the dispute il any to which cach document relates. It would
be of value to the Tribunal it Canada were ble to offer reasons why in c.nnt'mni'gy
with a gensral law relating to State se<rets those particular documents, or any of thc;n

should be withheld.

Any issuc as to infercndes Lo be dravm in wlation to produstion o non-production of

documenly will ultimately be disposed of in ccordance with UNCITRAL Rule 28(2)
Solicitor-Glient Relatonship

‘The ‘Iribunal sccepty, in general, the coptention by Capada that solicitor-client
privilege extends 0 communication for the purpose of giving or sceking legal advice
(Smith.x. Joags 1999 1SCR 433, Solosky.v. Canada 1980 1SCR 821; Deact-eaux

v. Mizrzwinski 1982 1SCR 850). It rejects the contention on hehalf of the Investor

that the privilege is confined to legal advise given in contemplation of litigation.
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1.10

1.1

Accardingly, the claim to privilege by Canadagn this hasis is upheld generally so far
us it rolates o the documents specificd in Schedule B. Howewer, cengin of these

documents do not appear o b confined 10 the provision of legal advice, and it

appears to the ‘[ribunal that hose parts of such documents as do constitute such !,

advice {or summaries thereot) should be excised and the femaining material made i;

available. Thisrtuling appliesto B3; BY, B12 ;R4 and P35,

In additivn there are two documents BZB(B) and B34 which appear to be aimp;ly
*glatus’ repornts and nol to a1l under the head of legal advice. Accordingly Cahada_is J
required to produce thess documents also (1mder excision if necessaty of any legal i

e
"

advice contained therein).

For the avoidance of doubl the claim %o privilege in rolation to the Dunohuc case

aler

Iord Dervaird
Presiding Arbitratoc
On behalf of snd after dcliberation
with the members of the Tribunal

documents is uphetd.

L't S_‘,\\\fwh,,., 2000
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