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NAFTA UNCITRAL TNVESTOR STATE ClLATM
POPL & TALBOT INC AND T GOVERNMENT OF CANADA
RUTING BY TRIBUNAL
ON

CI ..ATMAN'TS‘P\.~‘[OTION FOR INTERIM MEAST RES

Articls 1134 of NALLA docs not copfer jurisdiction on the ‘fyibunal to crjoin e
application of & measuye, Sinec e sclict rexuested is, in the view of the ‘Jribunal, 10
enjoin ihe wpplication ol the measure which s the quota regmme and ity

fmplementulion, (he Tribunal takes the view that it Tecks puwer L0 grunt sugh reliel

‘That view applics pegardloss of the jurisdictional Lasis of the Vribunal’s penernl

powWer To prant & meastiie of relict, It follows tnat the motion will be digmissed.

However the Tribunal fezls compzlied 10 safe that the veriligation roview und the
reporl thergon were ceriously flawed and are not u rehuble busis for (urther aotion.
Novarthicless tasre wae also pdmiticd arors LY Pops & Falbot Ine. But the Yribunal
finds these to be immatarial in the contoxt of Pops & Talbot's totnl quota nnd pagt

retion by Conpdain implementing the NICASUIS.

The Tribuna! wishex il 1o be understood that i will be aindfud ol the views jusl

cxprcss:d should these maiters heeomo materiul in the luture.

et

Presiding Arbitrator
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IN THE MATTER OF AN ARBITRATION UNDER CHAPTER
ELEVEN OF THE NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN

POPE & TALBOT, INC

Claimant/Investor
pnd
THE GOVERNMENT OF CANADA
Respondent/Party
AWARD
by
TIIE ARBITRAL TRIBUNAL

The Honourable Lord Derveird (Presiding Arbitrator)
Mr Murrzy J Belman (Arbitrator)
The Honourable Benjamin J Greenberg Q.C. (Arbitrator)

in reletion o
PREL(MINARY MOTION BY GOVERNMENT OF CANADA
| 0
DISMISS THE CLATM BECAUSEIT EALLS OUTSIDE THE SCCPE

AND COVERAGE OF NAFTA CHAPTER ELEVEN
“MEASURES RELATING TO INVESTMENT" MOTION

~__Page IND
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1. Tle Partics
I, The Clajman: is Pope & Talbot, Inc, 1500 S.W. First Avenue, Sulte 200 Portland

*J

Oregon, & publicly traded corporation incarporated under the laws of the State of
Delaware in the USA. It has en Investment, Pope & Tatbot Ltd., a corporation
organised under the laws of the Province of British Columbia - which is a wholly
owned subsidiary of another British Columbia corporation, Pope & Tulbot
Interational Limiited, which is. in twm, @ wholly owned subsidiary of the
Claimant. The Investment is & wood products company that manufuctures and
scllg gofrwoud Jumber. It harvests timber in the provinee of British Columbia and

opetates three sawmilts and two foresoy divisions there,

The Respondent is the Government of Cenada, Justice Buiiding, 284 Wellington

Street, Ottawa.

The parties are hereafter referred to a3 the “Claiment,” the “Invesior” or “Pope &
Talbot” &nd the “Respondent” or "Canada” respectively.,

2. Sumgary D iotint._of the Dispute and the Procecdings

This is an arbitration under Chapter 11 of NAFTA for sertlement of a dispute
betwesn Canada 8s @ NAFTA Party a1d Pope & Telbot as an Investor of another
NAFTA Perty (together with its Investment).

Pope & Talbot claims that Ceznada has breached certain of its obligations In
relation 1o investments set forth in NAFTA Chepter 11, Section A, and submits its

claims to arbitration under Section B.

For the purpose of the present ruotion only, Canada does not dispute the accuracy
of Pops & Talbat's pleadings on factuzl matters; consequently, the exposition of
the fects setout in this ruling are as alleged by the Claimant. Canada does contend
that es pleaded the claim falls outside the scope of Chapter 11 of NAFTA and
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should be dismissed.

7. Oa March 19, 1996 Canada and the United States of America exchanged
diplomatic letters whereby Cenada undertook to add cerfain softwood lumber
products to its Expont Control List. On March 26, 1996 Canada'added them 1o the
Export Conuol List and thereby required exporters of softwood lwnber products
originating from the provinces of Quebec, Ontario, Alberta and British Columbla,.
“he Listed Provinces,” to obialn an export pemit to qualify to export such
products to the United States. On May 29, 1996 they entered into a bitateral
agreement, the Softwood Lumber Agreement (“SLA™) for 3 years retroactive to
1st April 1996, which established 8 limit on the free export into the United States
of softwood lumber by Canadian softwood tumber producers located in the Listed

Provinces.

g. To give effcct to the SLA Canada crezied an Export Contro] Regime under which

(1) Cenada required manufacturers of softwood Jumber products first
manufeciured in thc Listed Provinces to obtain & permit in order to export

those products to the United States;

(2) Ceneda  promulgated  Expont Permits Regulations (Softwood Lumber

products) providing for e permit epplication regime;

(3) Cenede promulgated the Softwood Lumber products Export Permits Fees

reyulations (quiring peyment of fees for issuance of such export pegmits;

(1) Cenada provided for & discretionary allocation regime that authorised the
Canadian Minister of Foreign Affuirs and Internationel Trede, “the Minister,”
s unemp: certain exporters from paying the full fee for expon permils based

vron annual quota levels fixed under the SLA.

W
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10.

11.

On 3! October 1996 the Minister jssued Notice to Exporters No. 94 stating
Caneda’s policy as to who would qualify for a limited exemption from payiug
fees to obtain the export pe'nmts Notice No. 94 stated that anly certain softwood
lumber producess in the Listed Provinces would qualify for allocation of the
ennual guota levels fixed under the SLA and that export permits would only be
issued et the discretion of the Minister. Other notices have since been issued
goveming how the establishment, acquisition, expansion, management, conduct,
operation end sele or other disposition of the business of lumber producers are

affected by Cenada’s atlecation of quota.

Under the EIxport Contral Regime exporters of softwond lumber first

‘manufactured In the Listed Provinces are required to pay & foe called for by the

SLA in respect of Jumber exporicd 1o the United States al & fixed rate per
thousand board feer 1f ihe Minister determings e producer so qualifics under the
Canadian queta ellocation policy, It may export a lirnited emount to the United
States “fee free” (i.c. without that fixed charge) and & lesser amount at a lower fec
base (currently onc half of the standard fixed rate). Softwood lumber producers
located elsewhare in Canada than the Listed Provinces do not require permits to

export Jumber to the Unitec States nior &0 they have to pay export permit fecs.

Pope & Talbot claims that mgasures by Cenada thet have resulted in harm to the

Investor and its Invesunent in Canzda Include:

(1) requiring permitg for export to e Unlted Stetes of softwood Jumber products

eriginatinz in only the Listed Provinces under the Exparst Control List

(?) requiring payment of expor parmit fees

{3) urfairly and inequitably llecating “fee-free” snd “LFB™ quota amounts to the

Investment of the Investor from 1666.

Page 08°
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13.

14,

15,

Cenada argues in relation to the present motlon:

(1) The facts alleged in the Statement of Claim disclose no “investrnent dispute”
\within the meaning of NAFTA Article 1115, Accordingly, the Statement of
Claim cennot be arbitrated under the NAFTA chapter Eleven dispute
settlement mechanism established exclusively for investment disputes. We
pddress this contention at Sectlon 3(A) below.

(2) The SLA and Canada’s measires to implement the SLA do not “relate™ to
invesiors or investments, The claim advanced cannot be arbitrated under
NAFTA Chupter Eleven because it falls outside the scope and coverage of the
Chapter (NAFTA Arlicle 1101). We address this contention et Section 3(B)

below.,

(3) Despite the Investor’s assertion that the Claim is ot ebout the legitimacy of
the SLA per se, the Starement of Claim challenges the SLA iiself. Itisnota
measure, and |s thus outside the scope of Chapier Eleven (NAFTA Article

{101). We address this contention at Section 3(C) below.

Pursuant 10 Article 1128 of NAFTA, the United Mexcen Suaes, having given
notice of irication to make e submission to the dispuling partics, provided that
submission dated 2nd December 1999, Mexico concurred with the general
interpretation of NAFTA propounded by Cenada. In particular it supported, with
further argumeats, the distinction between measures relating to trade in goods and

yervises, and investment,

The disputing parties eccept that this Tribunzl has jurisdiction to determine
whether 2 elaim falls within NAFTA Chepter Eleven, under particular reference
to Article 21 of the UNCITRAL Arbitration Rules.

For the purposes of the present Award it is not necessary to record the procedural

Page 09
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history of this arbitration to date save 1o record that the disputing partics are
agrecd that this motion be disposed of without en oral hearing,

3. Discussion of Canads’s Chyllenges to the Tribunsal's Jurisgdiction

A. Capsda’s Contention That This Is Not an Investmuent Dispute

Canada first contends thzt the jurisdiction of the Tribunal extends only to
“investment disputes” znd that “an investment dispute arises [only] whena
measure prohibited by ¥ ¢ * NAFTA Chepter Eleven ® * ® is primarily abned at

investors of enother Party or at investments of investors of another Party.”

(Emphesis added.)

NAFTA Article 1115 provides:

Without prejudice to the rights and chligatlons of the Panics under
Chapter Tweoty ... this Section [D of Chapter Eleven] establishes a
mechanism for the settlement of invesiment disputes that assures both
oqual treatrnent 8mong investors of the Parties in accordance with the
principle of intemational reciprozity end due process before an impertial

tribunal.

NAETA Anicle 1139 defines sigvestmert” to include an “enterprise,” and
“enterprise” in tum is defined by Article 201(1) to include “epy corporation.”
“Investment of en investor of a Pany” is defined in Article 1139 to mean “an
investment owned or controlied directly or indirectly by an investor of suth
Party.” And “investor of 2 Party™ is defined in Article 1139 as msaning "a Party
¥ * % or pn cnieTprise of such Party that sseks to make, i3 making or has made an
investment.” Applying these definitions, Pope & Telbot is an investor of a Pary
2nd Pope & Telbot Ltd. an investment of an investor of a Party. Pope & Talbot 1s
raeking a2 claim under Section B of Chapter Elever end is thus a disputing

__V_P‘a'ge 10°
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investor within the definition in Article 1139 as “&n investor that mmakes a claim

under Section B.”

The contention of Canada in this 1egard is that the fact that Pope & Talbot Is “'an
investor that makes & claim under Section B docs not make its claim an
investment digpute. NAFTA does not define “investment dispute,” but, as noted,
Cznade contends that the term 2pplics only to disputes about measures “primarily
gimed” at investors of another Pasty or javestments of those investors. In support

of this dsfinition, Canada points 1o the following:

(1) The deflpidan of investmer alreadv cited. However, as noted, neither that
definition, ror any other ip NAFTA defines “investment dispute.”

(2) The tvpes of invesymgal medsures for which the NAFTA Pagties claimed ag
exemption from Anticle Eleven obligations that would otherwise aoply. The

exemptions citad by Canada relate to povermment loans, acquisitions of
Canadian businesses, constraints on ownership of companies, sales of shares
in state coterprises, limitztions on sharc voting, ecquisition of realty and the
like. Since the claim before us does not fall into eny of these categories,
Canada ergues that it is not covered by Chapter Eleven. However, as the
Claimant points out, Cenzda’s references to exemptions leave out others that
contein clements quite similer to those of the dispute before us, like waivers of
customa dutics conditioned on the fulfilment of performance requirements

and limitations of the rights of forcign snterprisss to secure Import of exporn

pernits,

(3) The “sherp distinction” NAET A draws between trade in goods issues and
investment issues. NAFTA's Part Two, “Trede in Goods,” deals with mauers

concemning trade In goods such as merket zccess, rules of origin and customs
procedures. Canzda notes that sofiwood lumber is & “good’ covered by Part

Two, and the dispute in the present case therefore relates 1o trade in a good.
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Q.

According to Canada, Article 2004 reserves dispute scttlement respecting

wade in goods 1o the NAFTA Partics. Article 2004 provides:
Except for the matiers covered in Chepter Nimeteen ... and as

otherwise provided in this Agrecment, the dispuls sertlcmcnti

provisions of this Chapter [i.e. Chapter 20) shall apply with respect to
the avoidenkce or cetlement of all disputes borween the Parties
regarding the {nterpretation of application of this Agreement Of

wherever & Party considers that an actusl or propossd mease of

anniher Party is or would be inconsistent with the obligations of this

Agreement or cause nullificetion or impairment in the sense of Annex
2004. (Emphasis pdded)
Accordingly, in general all disputes between the Partics to the NAFTA
Agrecment B¢ to be deelt with undar the dispute scalement provislons of
Chapter 20. This, however, isnola dispuic briween Partics, so the Jimitations

in Anicle 2004 are not applicable 1o the question beforg us

For their part, Pape & Taloot ergus that, sihce “investment dispute” is not defined
as such, the term cannol bs considered a5 & limitation on the Tribunal’s
assesement whether it has juriséiction 10 decide a particular dispute. (They further
contend that, even if there were 2 minimal definition of ths term (of the kind
found, for exemple, in the Unitzd States Model Bileteral Investment Treaty), the
dispute before us would surely qualify under that definition.) There heing 0o
definition of an investment dispute, Pope & Telbot essert that the only
requirements tar an investor o bring & claim within Chapter 11 are that it shall
have fulfilled the conditions actuglly set out in Chapter 11, These are s out in

Article J116:

(1) That & Party has breached an obligation under (2) Section A or Article 1503(2)
(State Enterprisz) or (b) Atticle 1502(3)(a) (Monopolies and State Enterprises)
where the monopoly bas acted in & manner inconsistent with the Party’s

obligations uader Section Al

Page 12°
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22

(2) That the investor must have incwred loss or damage by reason of, or arising

out of, that breach;

(3) That the investor has mads the claim within three years from the date on
which the investor first acquired, or should first have acquired knowledge of
the zlleged breach and knowledge that the investor has incurred loss or

damags.

In &ll matenal respects, the sarae conditions apply where the claim is made by an

investor of & Party on behalf of an enterprise of another Party.

As noted, Pope & Talbot further obsemve that the list of exceptions to Chepter
Eleven taken by the Partiss may yicld un inference opposite to the one Canada

urpes.

in its Reply, Cenada again relers o the wording of Aricle 1115, Tt also claims
that the Investor "states incorrectly that there is no Jimit on the disputes that may
ba submirted to arbization pursuant ta Chapter 11." The Tribunal docs not so
read the Investor's Response. Buteven if, es Conada ergues in its Reply, there are
both procedwral and cubstantive Jimits beyond those cited by the Investor in its

Respanse, none of thoz¢ limits appear gpplicable ta the preseat case.

Section B of Chapter Eleven is entitled Settlemeant of Disputes between e Panty

and an investor of another Party. As Article 1115 states, Section B eswblishes a
mechanism for the senlement of “investment disputes.” The only person to whom
it gives a right to make a claim is an investor of ong Party contending either (i)
that it has incurred loss or damiage by reeson of or erising out of a breach by
another Party of en obligation undsr Section A of Chapter Eleven {or other
obligations immateriz) for pressat purposes) OT (i) that an enterprise of another

Party owned of controlled by the jnvester has incurred such loss or demege.

.. Bage 137
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24,  In the present case the Investor claims thet Canada is in breach of four separate

provisions of Section A of Chepter 11,

(1) In terms of Article 1102 — Naional Treatment, it claims breach of the
obligation to accord to Investors of enotaer Party treatment no less favourable
than it eccords in like circumstances to its own investors with respect to the
establishment, acquisitdon, expansion, mansgement, conduct, operaton and
sale or other cisposition of investroents. The like obligation erises under

1102(2) in relztion to investments of investors of another Party.

(2) In terms of Artcle 1105 — Minimumn Stendard of Treatment, it claims breach
of the oblipation to accord to investments of investors of another Party
treatment in accordanse with imternationa! law, including fair and equitable

treatmen: and full protection and seeusty.

(3) In terms of Article 1106 — Performence Reguirements, it claims breach of the
obligation not 10 IMpose Of enforce any of the following requirements, or
cﬁfo:cc any commitment or undertaking, in connection with the
establishment, eoquisition, expansion, munagement, conduct or operntion of

an investment of an investor of & Party o7 of a non-Party in its temtory:

p. o cxXport & given level or percentage of goods or services,
L

e io resmict sales of goods or services in its territory that such
investment procuces or provides by relating such sales in any way

to the volume or value of ils expors.

In addition. under the sams Asticle, it claims breach of the gbligaton not to
cordlition the receipt ot continued reczipt of an advantage in connection with

an investment in its temitory, of en investor of e Party or of 2 non-Perty, on

) P:age 14°
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comnpliance with the following requircment;

d. to restrict sales of goods in its territory that such invesmnent
produces or provides by releting such sales in any wey to the
volume of its exports.

(4) In terms of Article 1110 ~ Expropriation and Compensation, it clains breach
of the obligation not to directly or indirectly nationalize of expropriate an
investment of an investor of enother Party in its terzitory or take a measure
tantamount 1o nationalization or expropriztion of such an investment

(“expropriation™) except:

a. for 2 public purpose
b. on a non-discrimineatory basis
in accordance with dus process of law and Article 1105(1) and
d. on payment of compensation in accordance with puagraphs 2

through 6.

In its Statement of Claeim the Investor cluims that the breaches described above
JTletp to the Investor of the Investment, angd that in each cese it or the Investment
Loz sustained loss or damage by reason of those breaches. For tie purpusss of the
1 resent Motion, the Tribunel must take those essertions of fact s true, Upon that
T 2:1s it cennot be said that there is no investment dispute between the Investor and
“enada. The Investor cieims breaches of specified obligations by Cenada which
£2'1 within the provisions of Section A of Chapter Eleven. In the view of the
Tuibunal, the lovestor and Canada are disputing parties within the definition in
Jonicle 1139, Whether or pot the claims of the Investor will turn out to be well

- bava

jounded in fact or law, a. the present siage it cannot be stated that there are not

sovzstment disputes before the Tribunal,

The Tribunal would further obszrve this. There is no provision te the express

1

Page 13-
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27.

28.

effect that investment 2nd trade in goods are 10 be treated as wholly divorced from
cach other. The reference in Section A of Chapter 11 10 treatnznt of investments
with respect to the managsment conduct and operation of investments is wide
enough lo rclate to measwres specifically directed 2t goods produced by a
particuler investment. The provisions for minimum standard of treatment in
Article 1105 might well felat: to similar measures. And Article 1106 in relation
to performence requirements makes specific refereace to limitations on dealing
wilh goods in certain ways. It 8ppears to the Tribunal accordingly that the
Janguage of Szcton A of;Chaptcr 11 docs not support the narrow interpretation of

investment dispute which Canede and Mexico seck to advance.

B. Canada’s Contention That the Measures Challenged Do Not
Relate to Investment or Investors.

Canada subrmils in any event that “the SLA end Canada's administration of the
SLA are not meesuzes glating to Investors of another Party or to investments of
Investors ¢f another Party.” (Emphasis in omnginal.) Article 110} limits the
coverage of Chapter 11 to measures “relating to” such investors or inv:s‘cmcmé.
and Canade (supperted on this argument by Mexico) clsims that it is not encugh
that @ measus= may "affect” zn investor or investment. The measure must “relate™

1o the investor or investment in a “direct and substantial’” way.

Ceanade points out thet in several articles of NAFTA the more general term
waffect” has been used and suggests that this deootes 2 lesser oxtent of connection
than “relate.”’ Canade also cites certain WTO cases that considered Article XX(g)
of the GATT. which 2150 eddresses “‘measures relating 10.” I those cases, pancls
have found the term “relating to” to be symonymous with “primerily aimed at.”
So while Canada accepts that the Investor’s operations are affecied by the SLA
2nd Canada’s admin‘stration of the SLA, this does not vansform the case into one

dealing with mcasures related to investment.

__Page 167
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29.

30.

3L

The Investor points out that the position tzken by Canada here is conary 10 its
Statenent on Implementation submitied to Parliament on the coming into force of
NA?TA, which states “Article 1101 states that Sectlon A covers speasurcs by &
Perty (i.e. any level of govemment in Canada) that offect:

- investors of another Party (i.e- American parent company of individual

Mexican or American investor)
- investments of investors of encther Party (i the subsidiary compzny Or

asset loceled in Canada).”

Canada in its Reply argues that its Statement on Implementation is not legally

binding in domestic law, not does it have legal effect in international law.

The Investor also points out that the WTO cascs relicd on by Canada involved
deragations from the obligations of the GATT and, therefore, must be interpreted
strictly, The provisions before the Tribunzal involve substzntive treaty obligations

for which there is nio equivalent ‘ustification for striet constniction.
&q J

In its support of Canada, Mexico observes thet a measwe such as allocstion of
quote is on the face of it & measuse relating to trade in goods, and in its view a
claim of this nature prime fagie fells ourside the scope and coverage of Chapter

Eleven.

The view of Ceneda and Mexico eppears thus o be that it is possible at the outset
10 calegonze a measuse as relating to rade in goods. If it is, then the measurc
cannot be seen as relating to, 1.¢. a3 primerily eimed &t, [nvestors or investments.
Accordingl}:ﬂm {nvestor will have no redress under Chapter Eleven of NAFTA
in such cases, and any remedy must be found in Govemments epplying the

dispute resolution provisions of Cheptet 20 if they wish to do so.
It appears Lo the Tribunal that Cagpada’s arguments fail in two quite different

wa)'s:"
In the first place, where & quota ellocation sysiem is involved of the type

13
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33,

3s.

36.

here under consideration, it necessarily involves thet quota be directly conferred
upon or removed from emerprises. It is not a mee Yinguistic truism to say that
such a systern directly applics to a particular enterprise, pamely cach of the
relevant softwood lumber producers ia the Listed provinces. It directly affects
thelr ebility to trade in the goods they seck to producg, tan it can equally be
described as the way that the measures applied to the various enterprises affect the
total trads in the relevent products.

In the second place, the fact that & measire may primarily be concerned
with trede in goods does not necessarily mean that it does not also relate 10
investment ar invesors. By way of example, an attempt by a Party to require all
producers of 2 particular good lacated in its territory to purchase all of a specified
necessary raw matcnial from persons in its territory may well be sald to be &
measure ralating to trade in goods. Butit isclear from the terms of Article 1106

that it is elso a measure relating 10 investment insofar as it might affect en

enterpriss owned by 2a investor of a Party.

For these teasons, the Tribuna! rejects Canada’s submissions that a measure &én
only relate to an invesiment il it is primarily directzd gt thz¢ jnvestment and thata
measure eimed et treds in goods Ipso fucto cannot be addressed as well under

Chapter 11.

C. Canada's Contention thet the SLA iaNot a Megsure

NAFTA Anicle 201, which contains definitions of general application, dafines

smeasure” es including aay law, regulation, protedure, requirement or practice.

Measure is not otherwise defired, end Axticle 1101 provides that Chapter Eleven
applies to MEasUIEs adopted or meintained by a Party exclusive of those covered

by Chapter Fourteen (F inanclal Services).

. Censada observes that Pope & Telbot's Statzment of Claim expressly challenges

components of the SLA, 2nd obscrves that the SLA is not a dorucstic measure

14
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37

adopied or maintained by &8 NAFTA Party, but rather is an intemnational
agreement. To the cxtent that the Invesior challenges the SLA ps 6 measues, it is
outside the scope and COVErage of NAFTA Chapter Eleven. The Investor points
out that it pleaded in i1s notice of arbitration that it was not chatlenging the SLA
in this claim. What it is expressly ;hallanging are the measwures taken by Cenada
which it claims to be &n unfair end Inappropriate implementation by Canada of lts
obligations under the SLA.

The Tribunal is nol concemed with the SLA dirzctly, which the Investor concedes
is not a measure ond cannot be the subject of the claim in this arbitration. On the

other hand the seps taken by Caneda 10 implement its obligations under the SLA

arc capeble of constitwing measwses within the meaning of Articles 201 and 1101

of NAFTA, Since the clam is cestricted to e challenge of certaln measures of
implemzntation, it does relgle 1o Measwes within the mzening of Chepter Elcven.

This head of challenpe is cccordingly rejected.

15
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CONCLUSION
48.  Forihe foregoing reusons the Trihune] rejects o {his stage Wwe.motivn by Cenada

o dismiss the Tnvestor's Claim.

esiding Arbiliator

e —_—

Besjennia J. C‘:rcénhcxg. Q.0., Arbilrator

Tre Harqureble

[Zh':t.' s

Murrey J. Belman, »
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Dated: fanuarny 26, 2000
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1)ear Sirs

NAFTA UNCITRAL Tnvestor-Stale Claim
Pope & Talbot Inc and the Guvernment of Canada

The Tribupsl yeiers W he faxss passing betwesh he purlies Lud thy Lribunal bt

relation to e guestion whether Canada wds Or is entitled to make available 10
representelives of sub-nationg! governmaits documents aeewing in oF generated by

the preseut arbiTaton.

1. The pariies 2 subject to & Conﬁdcnﬁaﬁty Ocder, Procedurs! Order No. 5
wherehy Trotestad Documents and Third Party Protected Mxuments, are

subject {0 sestricion.

2. Under peragraphs 9 end 10 of fhet Order disclosure of Those documents is
Jmiled Lo purticular clagses ol person 43 s8l out in each vl those paragrupls,

3. wide ranging arguments have beon put {orward by cach paIwy, relating od the
one hand to the prope scope and meaning of the expression “Cagade” ig the
NAFTA Agresment ord oo the other to e proper se0pe grd range of

confidentiality in ruletion o internationel cormercial arbittion in general
and NAFTA arhitration in pariicular- . :

4. Jo the view of the ‘Jibupal thosc wide ranging arguments do nat Eris¢
immedistzly. The Tribunal in conscious 1hal Procedural Order  on

P.17/21 01



’

AU aws

na AP rg: o T
_-04-5ER B3 ’gd _g214300 DFAIT EBT LORDDERVAIRD ->0016139443213 ECH

G.

Confidentiality No. 3 is u docoment baszd on matenials put forward by the
pertios to tais asbimation. In pesticular paragraphis 4, 5,9 and 10 of Procedural
Ocdor Ne. 5 arc in precisely e WTES wmch Canzde proposed fhat these
peraprsplis Jfhould have in thelr faxes to the Tribunal dated 17th and 18h
November 1999, There was no difference belwesn the parties 2s (o the torms
of paragreph 9. and as to parsgraph 10 Canzda desired, and the 1ribunal

agreed, &nd hecefore included in its dirsction thal the prohibition on

disclosure ghould not gpply only 10 & representative of the ClaimantInvestor
present g tha hearings. In these circumsiences the tnitial guesiion wlich
arices iy lhe extent D which disclasure is permiftied by the terms of the Order,
whatever fixc generel 1aw mmay be in roperd 0 he wider maters canvassed.
Cenede is o party 10 this esbitragon. The <ub-p=tional governments of Canads
o such are nol parhies 1o this crbiration. The only possible right thut there
might be under the presenl Order [or represenleljves of sub-nalional
governmanis 10 have ecodss to theoss docurnents woald be if they fell within
catogory (2) of paragraph (8), namely officials or cmployses of the parties

Wwhose involvement iD \he preparetion oF conduct of thess procecdings is
rezsonally_NCessary. Oihewise there could b no entitlement unds any

boad, i uppears to 02 Tribunal selfevident Toal representatives of sub-
regional govermenis ere pot officiels ar crociovess of Canads. Accordingly
fhare cen ba no question Under ha present Procedural Oracr OF suchl prs-—ee?
being permitted prees o Protesied Desumnts. (No similar provision exista
under paregrepht 10 for Tinrad Party Protected Droiurne ). '

b its submissians Cayade refors 30 ws long stmnding prectices for the sharing
of information With proviness cad teritories, and 1l particular SO informing
{ham tn relation 1o Chapter 11 matenals. Howevss \he fael is That Cencda snd
ha Clsimunt Were spreed Updl and the Tribural in dus courss dirccted in
relation 10 protectzd 1Xocuments in paragraph 9 that such documents may be
cicd oply in these reccdings o and mzy b dicclosed omly for such
pUrposEs, Tnd in the cose of paragreph 10 thet peither Pope £ Taolbot Inc-nor
the Covennenl of Capzda maY, directly or judirectly, use Third Party
Protected Documents Of informulion recorded in OF derived from IbOse

2 othor _than this ubitration.  The passages

 Dasuments for BNV QUITOSS

underliosd indicate Clearly that whatever other jnformation Cagada might
properly share with provineel and territorial governments, it weas restrictad in
the use it might make of any information within toe proteciad classes 1o the

rposes  Of this erbimetion. Sharing thsl material  with C-liradc
representatives is pot for the PUIPOsEs of this arbiwation but as Ms. Ayotis

stalcs £t peragraph 1% of her affidavit hegsontial to avold new measures that

muay generate future claims . I thet he the purpast for which Cepads
ks to uss that protected information the Tribunal is in nQ doubt thut it is pot
opent 0 Canada 1o do 5O under the s of 1oe Procedural Ordet.

wide igsues raised by the parties in relation 0 Procedural Ocder No. 5. Conads
1as proposcd and ths 7ribunal bas accepiod and containcd in its

rostrictions on the 1132 which may he made and the peraons 1o whom disclosure
-gay be med® of the information produced in this erbitration, in partenlar,
Srotzet 3 and third paniy protected information. 1a (hese circumstances it 1a

For the (oregoing reesans il is Unnecessary for the Tribunal to consider the

0
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not open 1 Cunada to disclos? cuch infonnstion unless a vuriation order is
mado %o Procedural Order No. 5, .

In ils sulenission Canada makes an allernative vaxe thal for tha proped
finctioning end due ohservance of (e NAFTA access 10 aich documents
chould be permitted by yasiagon of Proccdural Order No. S to that effect. . [n
tyz view of the ‘‘ribupal, Censda makes A convincing ¢ase that such &
variztion is desirable in order to cnable Cenada 10 ENSUE compliance with the
NAFTA. Refersnce is mads 10 NATTA Articls 105 and to the aiTidavit of Mx
Ayolle. )

The Tribunal bes considered the amondments proposed by Canads. Iy is
culisficd that with certain modificstions {hise amendinenls will saleguund the
contidentiality of protected documonis d% well as meeling Caonadu’s

requiremnonts. 1iowever one 18518 ariscs. lndex Anicle 10, both partics, that

is to say Pope & ‘ralbot Ine and the Goverament of Crnada, are subject to the -

prohibition glresdy mentioned in that neither mey “directly of todirectly use
Third Party Protectzd Dueurnents of information resarded i or derived from
taese Doouments for any purpose oler thun {his arbitration.” Toe amendmeitt
propossd By Canade pormits disclosure to proviscial and tenitorial wade
rcpmscmativcs to the HC-Trade eamulis L epp o the Tribunal that if
tnal gensiel prahibiton in psrograph 10 j5 to be overcom?e il is necexsory 10
ioclude areference o federul r:pres:nmtivcs 2¢ well in parggrepl 10.1.

‘'he Tribunal &lso considers thatitis pecassary to ensuro that cach person Wwho
may be comprised within the “C-Trade” cOMMITES provides Oolnﬁdenﬁa_li\y
Agreements hefore Eaining oeecds to eay such protected or Third Party
Protected Nocumenis. Accordingly a1y axercise of tha Rrwey conferred under
ths proposed Article 101 oill be subject inter aliz 10 < provision of
peragreph 13 of the existing Ordet: :

The Tribvnsl pecordingly oraers {hat Procedurel Order No. 5 b amended N
{he manuet shown in the Annax hersto. '

Yours feithtilly

ALK

Lord Dervaird
Presiding Arbitator

Copyt.

Murrey J Belman
Benjomin Craenberg
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' ANNEX
NAITTA UNCITRAL INV ESTOR - STALL CLaiM
POPE & TALBOT INC. AND THE GOVLRNMENT OF CANADA

AMENDMENT TO 1FROCEDURAL ORDFR NO. 3
(PROC-EDURAL QORI ON CON FIDENTIALLITY)

{owing amendments shull be 1azde jo Procedural Order No. § with immedisle

Aftor Poragraph 10 there shall be a new paragraph 10.] as follows:-

10.1 Nolwilhsiarding peragraphs 2, 3, 4,9 and 10 of this Order, bul subject
always to paragraphs 11 and 13 of this Ovdar, Canads may disgloge 1o
fodoral, provineial apd territoria) wade represcatatives of the “C-

‘[radc’, & f end-provinciab‘tarritmal commites which mestz’on

molters  reladng 19 internetional trade poliey, 20y confidential,
Protected or T hird -Tarky Protected Documents, including pleadings.
subtnissions, menorials,  cvidenes tandeted to U0 ‘[ribunal and
evidence and ArELmENT heard by the Jxbunal at hearings. Al such
documents shell bs treated as confidential and uasd solely for purpases
o "C-Trade" deli herations.

Tn pategreph 11 there shall be inserted immediately pefore the last senfence

the following! #Canada shall have fve oblization of notifying oli “C-Trads”
representatived provided with conlidential Trotected or Third Tury Protected
Documents of the abligations under this Onler”

In all other 1e3peets Procodural Onder No. 5 shall someis unchanged and of
Jull foree and effect.

i

Lord Dervaird

Presidi

ng, Arbiwator

7. April 2000

o
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15. The Investor huy drawn the atiention ol the Tribunal to the asward on jurisdiction in
the Arhv/ Cuse and in particalar paragraphs 90 und 91 where the Tribunal there dealt with
g similar dssuc, Canada points out that in that ease the clajmant provided its waiver and
consent with the Statemaent of Clain rather than with the Notiee of Arbitration but did so
within the three-year limitation perod. In the present case the Tnvestor presented is
consent and weiver with the Notice ol Arhifration and the Statement af Cluim. Tt was
Hurmauc's waiver anly that was nol then presented.

16. As noted by the L Tribunal, consent to arbiwation and the initiation of arbitral
proceedings may he taken us a constructive waiver of the righ( o initiafe other
procesdings. The presence ol the waiver requirementin Arlicle 1121 might. therelore, be
scen as vimceessary, at least as it would apply to the tnvestor the party both issuing the
consent inder Avticle 1121¢1Xa) and initiating the proceadings. Llowever, Article
1121(1)(h) is sumething other than o deseniption of whal otherwise would be o
conslrieelive waiver, for it tells us what exuetly is boing wuived. The Article T12I(TXD)
waiver s not absoluter il permits the investor o seek injunctive and simnlar rehel from
e conirts and administrative bodizs of the dispuating NAITA Party. “Lhe availabllity of
this typa of relief front the Tribunal is limited undar Article 1134, and the limitations on
e waiver appearing in Arlicle T121(1)(h) must therefore be in recognition of the need o
provide inveslors with some recourss (o judiciul or administrative injunctive rehel’even
wien an arbitration s wnderway, Thus, the investas's faiiwe 1o execute an Article
1121¢130) waiver could not prefudics the disputing Pariy; that faijuns could ody work to
fe investor's disadventags. Viewsd iu this light, the Lribunel believes that there would
b no wood rewson 1o muke the evecubion of the inveslor s watver a precondition ol'a

vahid elaym for arbstrebion.

17 This analysis doos nat addrese waiver by the investment. as is also required by Articla
1121(1)(h). The inveslment does nalissue ¢ consent lo arhitration; indeed, 1t has no nght
{0 the remedies ol Chupter 11, Therelore, it mighl he argued thal the waiver requiremenl
plays a mors fmportant rale with respset to an investoent and that that importance should
b rospectad by making ths waiver o precondition to the validity of a ¢ladin grounded on
injury 10 the claimant caused by harm 1o itz investruent. 1hs short answer 1o such
contention is [hul the investment would likely be subject lo the sume conslructive waiver
(hut would apply fo the investor isell” That is the consenl fo and initiztion ol arbitration
by an investor would likely cause o court to invoke & conpstructive waiver on it owned of
conmolled subsidinry, particularly where, &s hore, the two ant hypothatically so close that
damage 1o one can be guantified ax injury to the ather. (OF course, allier owners of'u
non-wholly owned, non-waiving enterprise might keek reliel (or injuries caused Lo their
interusts, but, in those circumstances, the disputing NAFTA Parly would nol nonnully be
prepwicad by the absenze of & fortnal waiver becauss that portion of the investnent’s
dsmrges subject 10 arbitration waoild, for thereasons noted, likely be subjectto n
construclive waiver.) The provisions of Artiele 1121(1)(h) refaling (o an invesiment’s
wiiver thus play the sume role us will respeet (o nvestors, Lo, they limit what would
otherwise be & conshuctive waiver of all rights to recourss before other wibunals. For
these reavons. 1he Lribunal is not witline to atmbute such importance to the requ irctment
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for ay inveshuent' s waiver in Article 1121(1Xb) as 1@ make that waiver 8 precondition 10
(ho validity of'a claim.

14, In any SR there is nothing in Artiele 1121 proventig a waiver fromt having
petronctive cffcetw validare a claim comuieneed before that date. the requirement in
Article 1121(3) that a waiver required by Arlicle 1121 shall be jncluded in the submissim
of u claim to urbitration dues nol necessarily entail {hat such o requirement i 4 necessary
prerequisite before u cluim can competently be made. Rather ilisa requirement that
hafore the Tribunsd snrertain the claim the waiver shall have been offected, ‘That has now
paon done. Canada has asteinsd 110 prejudice 1t fiis respect, No £rieinpt wos made by
Hanmuc 10 initiate any proveedings in refation to the measure {vven pssuming fhat it
would ever have been competent for it o do so). Inits argument Canadu slales

ol lamuae s Tight 10 copence prococdings ppainst Canada  if agy expired three years
cfter Canada impossd he IMCASURS OF INSRsuIvs doscribad in the Statement of Claim.” In
erma of Chapter 11 ol NAFTA Hummag, heing o Canadiait company. could nol alany
tme have brought procecdings egdinst Cunude under Lhe arbitration provision. 1 had
any nght folahe promezdings apasi Cunada, (hose nights would have rested upon other
fopsl foundations, and the Threc yuar e fimit to which Canads rofors relates only fo the
claim iu ap srbitraton by the nvestor, and ot 1o ey clo im by llumeac or its successor
(e wmalgamated Tope 5 Talbol TAd There i {hus no prejudice in this respect 10
Cenuda.

10, The forzpaing P of fhis award have acermed that the Smrement of Claim
adaguawely dafinad the scope ot e dispuls and iz case Cansda must mect with respeet
(o Harmag, shd o (s we N ur

20, Caaada s 1he pont tin! paragraphs 345 wad 103 of the Starement of Clrim fail to
wate whether ths invesioy cuhmits tha claifil on its Wil bohalfunder NAlTTA Article
1116 oron hehal Mol FHenmst under Ariicle ] 117. Both the Nolice ol Arhitration and the
Suatement of Claim Lesued therewith on 28 Niarch 1999 are expressly made under Arlicle
1116, Thercisue cubstancs in this point.

21, The important point made 1 this 1ospact LY Canada is that the pleadings ought to

deling the issues helween (he pariiex so @8 10 give the opponent adeguaie informabon on

fhe case it must meel; and 1o svoid surprise sl ihe hearing, Cuneda pheges that the

refzences to llamiad jo the Statement of Claim are 100 Vagus. Dearing in mind that this

cleim is one under NALTA Articls 1116 only, it appeats 1o the ‘Iribunal that the

pleadings ure cuch as o give nolice {hat the Tnveslor 1¥ claiming loss or damige to ifs

fyvestiment in Harmae Ine by rewson of the hreaches of the ssveral arlicles of NAFTA

specified by the Tnvestor, thel loss having arisen [or Lhe reusons slated in pumgraph 104,

1t docs not appear 1o the ‘Iribunal that fhis pleading is 50 exiguously stated in the

Sratcenent of Claim that it should bs excluded upon that basls. :

22, The Tribunal wecordingly refuses Canuda’s motion 1o glrike parugraphs 34 und 103 of
fhe Statement of Claim at this stagc.
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23, Copada In its letter dated January 28, 2000 sought leawe, in the event that the Tebunal
rejected Hs matlon, 1o prnend its Shamnoot of Defenoe to inuludc a response. That leave
{s prapted, to the cffect that Cansde may muke such B amendment within 14 doys of this

Al

P

Th= Hozournble Lord Dervalrd, Pmﬁding&&:ﬁmtor

AN/, A
A VAL ,
/Mﬁo -

Toc Honourshle Benjamin J. Greenbesy, Q.C., Arvitrstor

Voovey 1 Beolmiog, Atbhuater

—

Dated: Februwy 24, 2000



IN THE MATTER OF AN ARBITRATION

UNDER CHAPTER ELEVEN OF THE
NORTH AMERICAN FREE TRADE AGREEMENT

BETWEEN

POPE & TALBOT INC
and

THE GOVERNMENT OF CANADA

AWARD CONCERNING
THE MOTION BY GOVERNMENT OF CANADA RESPECTING THE
CLAIM BASED UPON IMPOSITION OF THE “SUPER FEE”

BY

ARBITRAL TRIBUNAL

The Hon Lord Dervaird
(Presiding Arbitrator)

The Hon Benjamin ] Greenberg Q.C.

Mr Murray J Belman



In 2 motion dated July 13, 2000, the Governument of Canada asked the Tribunal
to decline to address the issue raised by the Investor concerning implementation
of the so-called “super fee.” For the reasons described below, the Tribunal denies

that motion.

BACKGROUND

The background and procedural history of this arbitration are set out at length
in the Tribunal’s Interim Award dated June 26, 2000. Briefly, the matters in
dispute arise out of Canada’s implementation of the April 1996 Softwood
Lumber Agreement with the United States (the “SLA”). The arbitration
proceedings began on December 24, 1998, when the Investor served upon
Canada a notice of intent to submit a claim to arbitration under Article 1119 of
NAFTA. The Claim was submitted on March 25, 1999, and Canada submitted
its Defence on October 8, 1999. As it stands today (after amendment by the
Investor and rulings by the Tribunal), the Claim involves alleged violations of
two provisions of NAFTA, Articles 1102 (national treatment) and 1105

(minimum standards of treatment).

Effective June 1, 1998, the Government of British Columbia introduced a
rcduction in stumpage fees charged to harvesters of timber from Crown lands in
that province. That measure triggered an arbitration between the United States
and Canada which, on August 26, 1999, resulted in a bilateral agreement
amending the SLA to create a “super fee” to be applied to exports to the United

States of softwood lumber first manufactured in British Columbia. For the



remainder of year 4 of the SLA after the registration of SOR/99-419 on Octaober

21, 1999, the super fee on those exports was implemented by repricing

90,000,000 board feet previously assessed at the lower fee base (“LFB”) to the

higher, upper fee base (“UFB"). In addition, after the registration, the fee
applicable to UFB exports over 110,000,000 board feet (including the repriced
former LEB exports) was increased to US$146.25 per thousand board fect.

Canada also announced sirnilar (but not identical) increases for year 5 of the

SLA.!

The first reference to the super fee in the pleadings and briefs occurred in
paragraph 89 of the Investor’s Memorial (Initial Phase), submitted on January
28, 2000. The Investor contended that the measure discriminated between
investors and investments in British Columbia and those in other provinces,
thereby providing further evidence of Canada’s alleged breach of national
treatment obligations under Article 1102 of NAFTA. Canada’s Counter
Mernorial submitted on March 29, 2000 argued ‘that the Tribunal should not

address the super fee issue, since it was not pleaded in the Statement of Claim,
but that, in any event, the super fee was justifiable because of circumstances
prevailing in British Columnbia that differed from those existing in other

nrovinces and, presumably, not violative of Article 1102.

These provisions were set out in Notice to Exporters, 120, September 3, 1999.



5. The Tribunal did not address the super fee in 1ts Interim Award dated June 26,

2000. However, in its appendix to the Award, it requested documents and

information regarding the super fee. In secking clarification of those requests,
Canada asserted on July 10, 2000 that the super fee issue is not properly before
the Tribunal. Inits Procedural Order No. 9, the Tribunal required the parties to
submit statements of their position on that question. Canada made its
submission on July 13, 2000 aud the Investor on July 20, 2000. The Tribunal

also received statements concerning the issue by the governments of Mexico and

the United States, as well as comments thereon by Canada and the Investor.

CONTENTIONS OF THE PARTIES

’

Position of Canada

6. Canada argues that it would be inappropriate under NAFTA and the
UNCITRAL arbitration rules to allow an investor to enlarge and alter the scope
of its dispute without amending its original claim, particularly after a responsive
pleading has been filed. Canada notes that the UNCITRAL rules requirc the
parties to state their positions clearly in their staternents of claim and defence,
and, hence, to narrow the issues to be arbitrated; it asserts that the scope of the
arbitration is limited by the facts and issues as set out 1n the investor’s claim.
UNCITRAL Rules 18 and 19. Canada also points out that the UNCITRAL

rules permit a tribunal to disallow an amendment to a claim “having regard to



the delay in making it or prejudice to the other party or any other

circumstances.” UNCITRAL Rule 20.

Canada notes that the March, 1999 Statement of Claim was confined to
measures then in existence. Since the regulations implementing the super fee
are thus new and distinct measures from those pleaded in the Claim, they
cannot be found to be a part of that Claim. Becausc the super {ee arises out of a
distinct set of facts from those set out in the Claim, Canada argues that its

impiementation cannot properly be characterized as a “continuing breach.”

Canada also suggests that the Investor has failed to take ccrtain. procedural steps
necessary to make a claim regarding the super fee. It notes that the Investor has
Ancvcr sought consultation on the issue as contemplated by NAFTA Article 1118
nor did it file notice of intent to arbitrate the super fee as required by Article
1119 or a waiver pursuant to Article 1 ;21. Canada contends that, since the
super fee did not exist when the Investor filed its Claim and the Claim has not
been amended, there is no basis for finding a constructive or retroactive waiver

concerning a measure that did not exist at the time the Investor made its

original waiver.

Canada argues that the failure of the Investor to amend its Claim (and not raise

the super fee issue until it filed its Memorial, five months after the measure in
question occurred) prejudiced Canada by denying it an opportunity to address

the issue in its Defence.
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10.  As a result of these defects, Canada believes that Lhe questions posed by the

Tribunal with regard to the super fee are “irrelevant” to issues of national

treatment and “have no anchor in an alleged breach of Article 1105.” Canada is

concerned that the Tribunal could, therefore, find in favor of the Investor on

grounds not previously disclosed to Canada.

11. Canada argues that it would be inappropriate to allow the Investor to amend its
Claim at this juncture. Canada notes that the Investor had notice of the super
fee agreement for at least a month before Canada filed its Defence, and it should
have sought to amend or supplement ies Claim at that point. Canada notes that
the Investor could also have sought to amend its Claim prior to filing its
IMcmon'al. Because the Investor did not do so, Canada argues that it was

prevented from responding adequately to the super fee issue to its prejudice.’

2 Canada also makes certain arguwments cOncerning the possibility of consolidation under
NAFTA Article 1126. In view of the Tribunal’s mling, these arguments are not relevant.
However, the Tribunal notes that consolidation under that NAFTA provision appears to be
directed to consolidation of cases involving different investors making similar claims, rather
thap single investors making different claims:

Article 1126 addresses the possibility that more than one investor might submit to
arbitration claims arising out of the same event. It provides for the appointment * .
of a special three-member tribunal to consider whether such multiple claims have

* A%

questions of law or fact in common * *

Statement of Administrative Action submitted by the President of the United States in
transmitting the NAFTA to the Congress, H. Doc. 103-159, Vol. 1 (1993) at 596.
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Position of the Investor

12,

13.

For its part, the Investor asserts that the super fee represents a continuing

breach of NAFTA and that an amendment to the Claim is unnecessary. It
argues that Paragraph 15 of the Claim, which described the Export Control
Regime implermenting the SLA, described various aspects of that Regime in
language applicable to the super fee. The Investor contends that the super fee is
an integral part of the Regime and is “merely a repackaging” of other clements of
the Regime with specific reference to British Columbia. The Investor alleges
that the super fce is thus not a “new measure” but an adjustment to existing

measures, which has had a more damaging effect on producers in British

‘Columbia.

The Investor also argues that it would be “unfair to permit Canada to insulate
itself from effective revicw by this Tribunal on the simplc basis that Canada had
re-priced or re-labeled its former UEB softwood lumber export levy with an
amended regulation.” Allowing parties to act in this manner would permit them
effectively to avoid NAFTA Chapter 11 review by modifying challenged
measures during the course of arbitration. In this respect, the Investor contends
that it was impossible for it to anticipate Canada’s change of policy but that its
Claim plainly intended to cover any modifications having a bearing on the

issues it was raising.



14,

15.

16.

17.

The Investor also points out that if the Tribunal were to refuse to consider the

super fee issue, it would be entitled to resubmit the very same claim to another

NAFTA tribunal. It states that this course would penalize the Investor and

would be wasteful of the arbitral process.

The Investor also challenges the arguments CONCErning procedural requirements
raised by Canada. It points out that consultations never occurred prior to the
submission of any aspect of the Claim. The Investor argues that NAFTA docs
not require that the Investor issue a new notice of intent for each and every
amendment to the measures it challenges, noting that such an interpretation
would enable parties to evade NAFTA review by making frequent changes to
constituent clements of challenged regulations. In any event, the Investor

argues that the six-month “cooling off” period has long since clapsed.

The Investor also contends that its waiver previously submitted pursuant to
Article 1121 covers the measures at issue in the arbitration, including

subsequent amendments; therefore, there is no need for a new waiver.

The Investor also argues that an amendment to the Claim at this juncture
would not be prejudicial to Canada. [t argues that Canada has had ample
opportunity in its Counter Memorial and at the substantive hearings in
Montreal in May 2000 to address the issue before tiie Tribunal. The Investor
also states that it has previously provided all the dccuments in its possession

sought by Canada in its third request for dosuments. Consequently, there is no



new documentary information available (in the possession of the Investor) that

Canada is not now aware of. For these reasons, the Investor argues that if an

amendment of the Claim were required, it would be appropriate for the T ribunat

to permit it.

Positions of the United States and Mexdico

18.

Acting pursuant to Article 1128 of NAFTA, on July 24, 2000 the United States
submitted comments related to the super fee issug; although it expressly took no
position on how the interpretations it offered apply to the particular facts before

the Tribunal. Basically, the United States pointed out that international

precedent and suthorities, particularly the UNCITRAL arbitration rules, are

clear that a claim properly before a NAFTA arbitral tribunal may not be
amended to include an additional or incidental claim that is outside the scope of
the NAFTA Parties’ consent to arbitration. Under NAFTA, the State Parties
consent “to the submission of a claim t0 arbitration in accordance with the
procedures set out in this agreement.” NAFTA Article 1122 (1). The United
States argued that that language serves to condition consent to arbitration on
the satisfaction of what it called “procedural prerequisites for submitting a claim
to arbitration,” which are “principally set forth in Section B of Chapter 11.” For
these reasons, the United States concluded that “a Chapter 11 tribunal
confronted with a new claim may not permit amendment unless that claim is

properly within the tribunal’s jurisdiction in all respects.”



19.

By letter dated July 24, 2000, the Government of Mexico subscribed to the

positions taken by the United States. Mexico added that it believed that

NAFTA Article 1119 was intended to enable the respondent Party to take
measures in response to a claim, including consultation, remedial action, etc.
Mexico pointed out that if a new claim is asserted during the course of an
arbitral procecding, the respondent Party is denied the opportunity to take those
steps. Mexico concluded by claiming that the procedural requircments in
Articles 1116 through 1122 of NAFTA are mandatory in order for “a

subsequently established tribunal to have jurisdiction.”

Responses of Canada and the Investor

20.

21.

By letter dated July 27, 7000, Canada claimed that the submissions of the
United States and Mexico “support Canada’s argument that the ‘super fee’ is

outside the scope of this arbitration.”

On July 27, 2000, the Investor contested the suggestion that the super fee
constituted a “new claim” outside the jurisdiction of the Tribunal. Accordingly,
it contended that the position of the United States did not apply to the facts at
issue in this claim. The Investor also contested the suggestion that the consent
of the NAFTA Parties to arbitration pursuant to Chapter 11 goes only “to the

.laim as it is expressed at the time of submission of the claim.”
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DECISION

79, Analysis of the issues raised by the several submissions must begin with an
analysis of the Claim in this proceeding. If the super fee issue is comprehended
within the Claim as originally submitted, much of the argument concerning the
extent of the NAFTA Parties’ conscnt to arbitradion falls by the wayside. Thus,
we start with the very first paragraph of the Claim submitted by the Investor on
March 25, 1999. That paragraph opcns with the statement: “This is a case
about the discriminatory application of a quota scheme concerning exports from
Canada.” The paragraph gocs on to describe briefly the genesis of the SLA and

the Export Control Regime and concludes with the following:

The Export Control Regime is not imposed on all exports, but only on

certain exports from certain parts of Canada. The Claim in the present
casc is based on the unfair allocation of the rights to export softwood
lumber free of the export fee {or at a reduced fee rate), in violation of
scveral provisions of the Investment Chapter of NAFTA. This Claim is
not about the legitimacy of the Canada-U.S. Softwood Lumber Agreement
per se, but it is about the specific and unfair manner in which Canada

chose to implement this Agreement.

13 The Claim then proceeded to discuss at some length how the various types of

quotas were allocated during the first years of the agrecment and the effects of



24.

25,

those allocations on the Investor. Claim 99 46-68. That discussion analyzed

how the regime changed OVeI the first three years of the SLA.

Based on any fair reading of the Claim, it is patent that the Investor was

challenging the implementation of the SLA as it affected its rights under

Chapter 11 of NAFTA and that, as the Regime changed from year to year, those

effects might also change. In other words, the Claim asked the Tribunal to

consider the Regime not as 2 static program, but as it evolved over the years.
Canada’s Counter Memorial followed the very same approach, analyzing at
some length the various changes in the program over its life. Counter
Memorial, 19 71-105. Indeed, the circumstances surrounding the
implementation of the super tee are sct out in Canada’s historical account as

another development in the evolution of the program in year 4 of the SLA.

For these reasons, the Tribunal concludes that the Investor's contentions
regarding the super fee are not a unew” claim, but relate instead to a new
element that has recently been grafted onto the overall Regime. In this respect,
the super fee is akin to the various changes in allocation methodology, use of
discretionary quotas, and the like, that have marked the Regime since its
inception. The fact that the super fee arose from a request by the United States
for arbitration under the SLA is not relevant; an investor’s rights under NAFTA
do not depend on the motivations behind the measures it challenges. Nor is it

relevant that the super fee arbitration resulted in an amendment to the SLA; as

11



26.

with the rest of its claim, the Investor challenges the implementation of the

SLA, in this instance as it has been amended.

The Tribunal’s conclusion makes issues raised by the United States and Mexice
irrelevant to this case. Even if the Tribunal were to concur with the United
States that Article 1122 (1) conditions consent to arbitration on the satisfaction
of each of the procedures set out in Articles 1116-1122, the Tribunal has
concluded in its previous rulings that those requirements have been satisfied. In
any case, as rulings by this Tribunal and the Ethyl Tribunal have found, strict
adherence to the letter of those NAFTA articles is not necessarily a precondition
to arbitrability, but must be analyzed within the context of the objective of
NAFTA in establishing investment dispute arbitration in the first place.> That
obijective, found in Article 11 15, is to provide a mechanism for the setticment of

investment disputes that assures sdue process” before an impartial tribunal.

3

See, e.g., this Tribunal’s ruling dated February 24, 2000 (thc Harmac Ruling) wherein

we stated:

[T)he investor’s failure to execute an Article 1121({1){b) waiver could not prejudice the
disputing Party; that failure could only work to the investor’s disadvantage, Viewed in
this light, the Tribunal believes that there would be no good reason to make the
execution of the investor's waiver a precondition of a valid claim for arbitration.

The Ezhyl Tribunal made a similar deterninination:

The Tribunal has little trouble deciding that Claimant’s unexpected delay in complying
with Article 1121 is not of significance for jurisdiction in this case. While Article
1121's title characterizes its requirements as «Conditions Precedent,” it does not say to
what they are precedent. Canada’s contention that they are a precondition to
jurisdiction, as opposed to a prerequisite to admissibility, is not borne out by the text of
Article 1121 * * .

Ethyl Corp. v. Canada, Award on Jurisdiction (June 24, 1998), 28 ILM 708 at 7 91.

12



Lading that process with a long list of mandatory preconditions, applicable

without consideration of their context, would defeat that objective, particularly if

employed with dracomian zeal.!

a7 The Tribunal also notes that contrary to the suggestion made by Canada,

neither the United States nor Mcxico argued that the super fee is outside the

scope of this arbitration. Indeed, the submission of the United States was at
pains to make clear that it was taking no position on how its legal argument
applied to the facts of this case. As noted above, since there is no “new claim,”

the legal arguments of the United States and Mcxico are not pertinent to the

super fee issue.

28. ASince the Tribunal finds that the super fee is not a new claim and consequently
no amendment of the Claim is required, the contentions of Canada regarding
serious prejudice are not strictly relevani. Nonetheless, the Tribunal would
have been sympathetic to a request for an extension of time to remedy real
prejudice. However, +he Triburnal notes that the issue has been on the table
since January, 2000, when the Memorial was filed, that Canada delivered a
substantial response in its own Counter Memorial, that Canada has long since
received all of the Investor’s docurments relating to the issuc, and that it still has

almost two and one-half months to work on its Counter Memorial concerning

¢ Tt must be remembered in considering the positions taken by the State Parties, that if
their arguments prevailed, it would still be open to the Investor to institute a new claim to be
handled by a new tribunal. Itis difficult wo see how the aims of Article 1115 would be
furthered by resort to this duplication of effort.

13



itration, which presurmably will address the lssuc ot

rhe current phase of this Ah
under Artices 1102 and 1105.

$ Undley these Creumstancss, the

e super fee
Tribunal docs not belicve that Canada has dernonstrazcd serious prejudics.

29. Porthe foregaing rcasons, the “I'ribunal refuscs the relief requested by Canada.

Gho o

e 1,016 Dervaird, Plaldma Arbitrator

(Wads

able Benjamin J. Gre:nbcrs,at, Arblurator

The Honourabl

Thke U

Mufgay J. Bclman, Arhl

Dated: A\&Bust 7f 2000

: Por the avoidancs of doube, goiwithstanding paragsaph 9 of Procedural Order ? dared

uly 11, 2000, Canada will, in its Counter Ncmoial, be entigdud i sddrees e applicauton of
Ascle 1102 to the supe fee irrespecave of whether the [ovestor makes suy cAmMEDTE undar
paragraph 7 of that Order, and the Investur will be entitled to addreas the lssuz In is
Supplementsl Memonal 26 provided in paragreph L1 of thst Order.
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