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OFFICEOFTHENATIONALCHIEF ~~ BUREAUDUCHEFNATIONAL

_Assemblée des Premi¢res Nations

Assembly of First Nations

January 19, 2009

Mr. Fali S. Nariman
Mr. John R. Crook
Prof. S. James Anaya

c/o Katia Yannaca-Small

Secretary of the Tribunal o

International Centre for the Settlement
Of Investment Disputes

1818 H Street, NW

Washington, DC 20433

USA

Fax: 1-202-522-2027

Dear Members of the Honourablé Tfibuxlal: - R ._

Re:  Grand River Enterpnses eta v Umtcd States of Amenca

I write to express my support for the cIalmants in the above-mcntloned arbltranon proceedmg
under the North American Free Trad greemem., and to prowdc* youwith an informed View
about some of the arguments made b tl;é perties concermng the nghts of lndxgenous pcoples .
under jnternational law. e SRR

Lt

The Assembly of First Nations and Its Mission

I am the prcsent National Chief of the Assembly of First Nations. The AFN is the representative
. body that serves as the national voice for First Nations in Canada. The National Chief of the
AFN is elected by Chiefs across Canada, who in turn are elected by their citizens (hvmg on-and . . .
. off-reserve). The Chiefs of the Assembly of First Nations meet bi-annually to set national policy == ==
', and direction through resolution. Iam currently completing my third term as the National Chief R
%7 of the AFN, having been elected to the position in 1997, 2003 and 2006. Iamalso a proud
member of the Sagkeeng Amshnabe Fxrst Natlon., located in Mamtoba Canada ‘
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The Asscmbly of First Natons represents the vxews of First Natlons both domestxcal ly and
“internationally in areas such as: aboﬂgma] and treaty rights; econotmc dcvchpment educatton
languages and literacy, health, housm ocial development _|ust1ce. taxation, land claims, . "
environment, and a whole array of isst les that are of ¢ommorn concemn which arise from’ time to-

time. There are over 630 First Nanons communities in Canada, some of which occupy terntory

extending beyond the political borders,; The Haudenosaunee serve as one.of the best examples of
- First Nations whose shared land, culture, family, business partnershlps and investments extend
- beyond the border that now exists bctwccn Canada and the Uruted States of Amenca as they
have for time immemorial,

The Assembly of First Nations supports the United Nations Declaration on the Rights of
Indigenous Peoples and the customary international law principles it rcflects. The AFN mandate
traditionally includes advocating for the Governmerit of Canada’s adherence to international law
standards and principles protecting the nghts of Indigenous pcoples

The recognition of Indigenous rlghts are. owed both collectively 'md md1v1dua]ly. by all three
NAFTA partics, meaning that they should be taken into account whenever a NAFTA arbitration -
involves First Nations investors or investments, Understdndmg the desperate economic-
conditions that afflict the lives of so many Indigenous peoples, it should be a priority of
government to encourage investments made by First Nations business people to help their -
communities. These investments are crucial for improving the well being of all First Nations.

The Claimants and Their Investmcnt m the United States

1 have known Jcrry Montour and other people responsxble for estabhshmg Grand Rwer
Enterprises Six Nations Ltd., which remains the largest employer on the Six Nations of the

. Grand River. [ have personally thnessed how Mr. Montour and his colleagues have used thexr
business success to contribute to charitable causes that foster economic and cultural develOpment

- in First Nations communities. [ understand that they achieved their success by creating ongmal

- First Nations tobacco brands desngne especially for both US and Canadian markets. ‘As -

. Haudenosaunee citizens, it is understa.ndablc why.they would have expected:to'receive treatment..
‘ : “ “vycd to.th¢ “_undcr
1ntemat10na1 law The Haudenosa 1 'ave been engaged in thc tobacco trade for centune

I have reviewed relevant portions of the Memorial submitted by the claimants in this oase, on
July 7, 2018, and the Counter Memorial submitted by the Respondent, the Government of the
United States of America, on December 22, 2008. I applaud the claimants for having managed
to successfully establish their “Seneca” brand, first on-reservation and later “off-reserve” ina
number of states. I am disappointed that they have been treated poorly, both as First Nanons and
as Canadian investors in the United States, by US state government officials who have

apparently chosen to treat other mdu members better than they have txeated the claxmants and
their US tobacco brands.

1 See Jose Antonlo Brandao Reporton Trade_,and Tobacco Use Among the Sux
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I am concerned that United States has fundamentally rmsundcrstood bolh the baslc nature of the i
. claimi‘and of its responsibilities to-First Nations under international law: ‘My: undcrstandmg 1§57
that the claimants initially launched: their brand on-reserve but. that were forced to changc their ~ -
Strategy when state officials started attempring to apply their regulation to thern hurtmg their © e Py
new brand.> The claimants then establlshed markets for their “Seneca” brand in a small numbcr B -
of states, off-reservatxon, and when they became successful in those states, officials changcd the
rules again.® These rule changes. provided a competitive advantagc to dxrect compentors of the
claimants, none of whom were First Nations based, because of the “grandfathcrcd” status they
enjoyed under the rules, which made their costs lower than the claimants® costs.* Tnstead of
responding directly to the claimarits” position, the United States of America has adopted atactic < o
commonly used by opponents of” First Nations nghts they argue that the clalmants arc’ scckmg ' .
“special treatment” rather than Snnple equality. . o

“Fair & Equitable” Treatment and Intemauonal Law

The Assembly of First Nations belie_ves that GoVemment officials are required, as a matter of :
international law, to honour treaty promises made by their predecessors recognizing First =
Nations rights. In its Counter Memorial, the United States claims that “treaties with Indlan
Nations™ have no force in international law relying on an old case that itself reflects a -
Eurocentric approach to legal philosophy.® This approach ignores the reality that we, the :
Indigenous peoples, have owned and occupied our lands; and conducted our businesses with
each other, since time immemorial.. The position advocated by the United States in this case
should be rejected by the Tribunal because it perpetuates the same type of colonial mentahty that
has undermined the efforts made by I.ndxgcnous peoples to ensure that their nghts 1o economic,
< = social and political development; are both recogmzcd and lmplementcd in countnes worldwxde, -
SO including the three NAFTA parties : o : :

Atits root, all lawi is based upon thi pnnctple of good falth"'-The same. is s true for mtematxona
law, which obliges countries to act in a‘mannet counsistent: w1th the i promises they have made to P
or for the benefit of, Indigenous peoples.” These rights cannot be. abrogated by the’ unﬂatctal act. o
of a national Icgislature without full consultation first takmg place, ‘ona natlon-to-natxon ‘basis, %
 with tthe Indigenous peoples whose,,mterests would be affe ted:by. any proposed changcs tmthe :
status quo : :

For it to mean anything, good faith must also work on an individual level as well. As cited by
the claimants in their Memorial, international law recognizes that governments should not take
measures that will directly harm the interests of Indigenous peoples without first taking steps to
consult them and take steps to mitigate that harm. It is a matter of simple good faith. If First.
Nations business owners, such as the clannants, cannot rely upon government ofﬁcxals to act ina

L 2 Claimants’ Memorial, at paragraphs 66 10 70.
. % 3Claimants' Memorial, at paragraphs 71 to 74,

o * Claimants’ Memorial, at paragraphs 81 to 87.
5 Respondent's Counter Memorial, at pages 2 to 3, 79 to 80 & 86
° Respondent’s Counter Memori '

.
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manner consistent with their dome
-ltreatment w;ll lose any meamngf

The Tnbunal should accordmgly find:tk at Fxrst Nanons mvestors who havc been promlsed faxr
and equitable treatment” under NAFT A Atticle 1105 are entitled'to have their legitimate -
expectations — based upon their rxgbts *as-v Indigenous peoples — honourcd by NAFTA governiment .
officials. The respondent cannot be: correct that the Tribunal ;hould only engage in an abstract-
exercise of determining whether a p ular international rule mVOlvmg Indlgenous peoplcs has

achieved “the status of customary intt txonal law.”

The clzum&nts explamcd in their Countct Memona] how concept of “fan' and eq\mable -
treatment” is itself what the United States owes to all Canadian investors, including those from'. .
First Nations, under customary international law.® The principles reflected in the international
instruments cited by both parties, concerning the protection of Indigenous peoples, reflect the -
very essence of what “fair and eqmtable" treatment should mean w1thm the circumstances. of the
case before the Tribunal. = : ;

The Assembly of F irst Nations supports the bas1c pnncxples set out in 1nternat10nal mst‘ruments
such as ILO Treaty 169, including the good faith duty to consult Indlgenous peoples when
government action threatens their rights to territory or their economic livelihood.  The AFN also:
supports the principles of non-discrimination reflected in ILO Treaty 169 and many international
human rights treaties, which entitle First Nations individuals to receive treatment no less '
favourable than that which a government provides to similarly situated persons. The claimants
were entitled to expect to receive this kind of treatment for the business they established in the :*
United States with their “Seneca” brand;f and which has provided despcrately needed economlc R
growth for the hundreds of Six Nations amxhes that their buSmess <upports el

: Concluswn

Both the United States of America ar
- statements about the protection of hu
.. stellar record:of making good on,tho& bt } us
" Whilé it is truly unfortunate that neither _government has so far m 1cated a wﬂlmgness to 51gn the
United Nations Declaration on the_ s of Indigenous Peoples such mtranslgence cannot mean
that their officials should be free to-ignore the basic principles of intcrnational Jaw reflected in it.

Sincerely,
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