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FLEASE TAKE NOTICE that the Cenire for Applied Legal Studies hereby makes

application fo the above Honourable Court for an order in the following terms:

1. To the extent necessary, the late filing of the applicant’s application for admission as

amicus curias is condoned;

2. The applicant is admitted as amicus curiae in the above proceedings in terms of

Rule 16A of the Uniform Rules of Court;
3. The gpplicant is granted:
3.1.the opportunity to sybmit wriiten argument in the above maiter;
3.2.the opportunity to submit oral argumeant at the hearing of the above matter,

3.3.the opportunity to adduce the evidence described in the founding affidavit
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4, Further or alternative relief.

TAKE NOTICE FURTHER that the affidavit of JACQUELINE CLAIRE ANNETTE

DUGARD and the annexures thereto will be used in support of this application.
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in these proceedings.
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I, the undersigned

JACQUELINE CLAIRE ANNETTE DUGARD

make oath and state:

1 | am a senior researcher employed at the Centre for Applied Legal Studies (CALS)
at the University of the Witwatersrand, 1 Jan Smuts Avenue, Johannesburg. | am

duly authorised to depose to this affidavit on behalf of CALS.

2 The facts contained herein are to the best of my knowledge true and correct and,

unless otherwise stated or indicated by the context, are within my personal

knowledge.

-

3 . in this application, CALS seeks admission as-amicus curiae in the present
proceedings. The purpose of this affidavit is to set out the basis of the application

in accordance with the requirements of Rule 16A of the Uniform Rules'of Court. .
| INTRODUCTION
4 In this affidavit, | addrass the following issues:

4.1 the juristic nature and relevant details of CALS;



4.2 the conduct of CALS in complying with Rule 16A of the Uniform Rules of

Court and condonation for any non-compliance with the Rule;

4.3 the legal submissions that CALS seeks to advance; and

| 4.4 the evidence that CALS seeks to adduce.

THE CENTRE FOR APPLIED LEGAL STUDIES

The applicant is the University of the Witwatersrand, acting through CALS, situated

at 1 Jan Smuts Ave, Braamtoniein.

CALS is a cenfre that exists within the University. The University is a juristic

person and a tertiary education institution registered in terms of the Higher'

Education Act No 101 of 1997.

CALS has been established for the purposes of promoting', protecting and
advancing hufnan rights through the utilisation of the law. It seeks fo strengthen
constitutional democracy and promote social justice and equality in South Africa.

In carrying out its functions, CALS undertakes litigation as well as research,

" advocacy, legal training and teaching. The aforementioned functions have been

approved by the Vice-Chancellor of the University in terms of its rules, policies and

procedures including the Delegation of Authority Document. A confirmatory

Clgs,?
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affidavit of the Vice-Chancellor of the University of the Witwatersrand confirming

these details will be delivered with this affidavit.

CALS has a particular interest in issues concerning socio-economic rights. This
interest is long-standing and dates back to before the present constitutional era.
Among the current areas of focus of CALS are basic services, sanitation, housing
and environmental rights. CALS has substantial expertise in these areas of

academic research and public interest litigation.

In the past two years, CALS has been involved as attorneys of record for a
principal party, attorneys for an amicus curiae or as as the amicus itself in a
number of high profile public interest cases. CALS has most recently been

involved in the following cases that have been heard, or will be heard, by the

Constitutional Court:

9.1 Occupiers of 51 Oljvia Road Berea Township and 197 Main Slreet

Johannesburg v City of Johannesburg and Others (CCT 24/07);

9.2 Residents of Joe Slovo Communify Western Cape v Thubelisha Homes

and Others (CCT 22/08);

9.3 Trustees for the time being of the Biowatch Trust v Registrar Genetic

Resources and Others (CCT 80/08);

9.4 Joseph and Otheis v City of Johannesburg and Others (C'CT 43/09}; and
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9.5 Mazibuko and Others v City of Johannesburg and Others (CCT 39/09).

Accordingly, | respectfully submit that CALS is well placed to make legal
submissions and adduce evidence in this matter, and to be of assistance to this

Court in the decision of the important public interest issues that are at stake.

As [ shall demonstrate more fully below, CALS seeks to intervene in this matter in
the public interest and in pursuit of its objective of promoting human rights and, in
particular, in order to make submissions regarding the permissive space that the
state enjoys under the Constitution and international law to adopt regulatéry
measures aimed at promoting substantive equality and social justice, and to lead

appropriaie evidence.

COMPLIANCE WITH RULE 16A AND CONDONATION

On or about 20 May 2009, the Defendant published a notice in terms of Rule 1GA,
setting out the constitutional issue(s) arising in this matter and the procedure in
terms of which any prospective amicus curiae should seek admission. The notice

advised prospective amici curiae that, in order to be admitted as such, they could

either:

12.1 obtain the consent of the parties to their admission within twenty (20) court

days of the date of the publication of the Defendant’s notice in terms of

Rule 16A; or

T
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12.2  in the absence of the consent of the parties, make application to the above
Honourable Court to be admitted as amici curiae within five (5) days of the

expiry of the period referred to in paragraph 12.1 above.

As | set out in more detail below, CALS timeously addressed requests to
parties for their consent to its admission within the period of twenty'.déys

contemplated in the Defendant's Rule 16A notice, but was not granied the consent

of all the parties, thus necessitating this application.

On Monday, 15 June 2009, the Legal Resources Centre (LRC), as the attorneys
for CALS, wrote to the legal representatives of the parties requesting their consent
to the admission of CALS as amicus curfas. A copy of the LRC's leiter is atlached,

marked “JB1". In that letter, CALS requested the consent of the Plaintiffs and

Defendant to be permitted to intervene as amicus curiae and indicated that, if

admitted, CALS intends to:

14.1  Make written and oral legal submissions; and

14.2  Introduce limited evidence.

On Thursday, 18 June 2009, the State Attorney responded to the LRC’s request,
advising that the Defendant consents to the admission of CALS as amicus curiae
for the purposes of making legal submissions, but that the Defendant would have

to consider whether to consent to CALS’s admission for the purposes of leading
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evidence when it becomes clear what evidence CALS seeks to adduce. A copy of

the State Attorney’s letter is attached, marked “JD2",

On Monday, 22 June 2009, the attorneys for the Plaintiff in the Van Rooyen matter
responded to the request of CALS, stating that their client does not consent to the

admission of CALS. A copy of the letter is attached, marked “JD3".

On 17 June 2009, MacRobert Inc., the attorneys for the Plaintiff in the Agri South
Africa matter, delivered a letter fo the LRC, a copy éf which is attached marked
“JD4", stating that they required more time fo take instructions before responding
to CALS' request. On Friday, 19 June 2008, MacRobert delivered a further letter,
enguiring as to the “machanism” by which the LRC seeks the admission of CALS
as amicus curiae "in view of the fact that we are dealing with an-acﬂon”. A copy of
MacRobert Inc.’s tettér is attached, marked “JD5". The LRC's response of the
same date, a copy of which is attached as annexure "JD6", advised that CALS
seeks admission in terms of Rule 18A, which is applicable both to application and
action proceedings, an;i pursuant to the Defendant’s notice in terms of Rulé 16A.

On 24 June 2009, MacRobert Inc. wrote to the LRC seeking details as to the
practical manner in whicﬁ CALS proposes 1o iﬁterve_ne. A copy of that letter is
attached marked “JD7”. The LRC responded the following day, providing such
details in terms materially similar fo the contents of paragraphs 51 to 52 below,
and requesting a response to CALS’s request for consent to be admitied on or

before close of business on Friday, 26 June 2009, A copy of this letter of the LRC

is also attached marked "J38”.
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On 29 June 2009, MacRobert Inc. responded to the LRC, among other things
inviting CALS to furnish their client with its affidavit or pleading in terms of Rule
16A, after which the terms and conditions upon which CALS will be admitted as an

amicus curiae could be agreed in writing between the parties. A copy of the letter

is attached, marked “dD9”.

Because CALS has failed to obtain the consent of all the parties to its admission, it
has become necessary for CALS to bring this application {o be admitted as amicus

curiae in terms of Rule 18A.

Condonation

21

22

23

In terms of Rule 16A(5), if an interested party is unable to obtain the consent of the
parties to its admission as amicus curiae within twenty days of the publication of
the requisite notice in terms of Rule 16A(1), such interested party may make

application to the court to be admitted as an amicus curiae within five days.

The twenty-day period (from 20 May 2009, when the Defendant published its
notice in terms of Rule 16A(1)) expired on 18 June 2009. Accordingly, this

application ought to have been lodged on or before 25 June 2009.

CALS addressed requests to the legal representatives of the parties seeking their
consent to its admission within the twenty-day period contemplated by Rule

16A(1). However, the final response to its request was only received on 29 June

2009.
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Until the attitudes of the parties to the admission of CALS had been ascertained, it
would have beenrpremature to institute this application. However, in anticipation of
the possibility that the parties would not consent to the admission of CALS, the
legal representatives of CALS commenced the preparation of this application at

the same time as sending the letter to the parties seeking their consent.

This application was prepared with all deliberate speed during the weeks of 15 and

22 June 2009. The application involves complex issues, including the legal issues

in respect of which CALS seeks to make submissions, as well as the factual

matters in refation to which CALS intends to adduce evidence. |t was necessary to

conduct legal research regarding the applicable international law principles and the

law in foreign jurisdictions. In addition, it was necessary to hold consultations with
CALS’s counsel in this matter, and extensive telephonic consultations were held

with counsel on 15 and 22 June 2009.
in addition, in light of CALS’s juristic nature and institutional relationship to the

University of the Witwatersrand, it was necessary o secure the approval of the

University for this intervention by CALS and to obtain the confirmatory affidavit of

the Vice-Chancellor referred o above.
This application was prepared as expeditiously as possible.

In the circumstances, this affidavit will be filed some four court days late. |
respectfully submit that this delay has not resulted in any prejudice {o the parties.

CALS did not intend any disrespect to this Court in failing to submit this application




timeously, and | apologise for its late delivery. CALS furthermore respectfully
submits that this Court ought to condone the lateness in filing in order that it may

be assisted in its determination of the complex and important public interest issues

that are raised in this matter.

29 In the circumstances, to the extent necessary, CALS prays that the late filing of

this application be condoned.

IV THE LEGAL SUBMISSIONS THAT CALS INTENDS TO ADVANCE

- 30 The legal submissions that CALS intends to advance will address the proper
interpretation of the relevant provisions of the Minerals and Petroleum Resources

Development Act 28 of 2002 (“MPRDA”) and section 25 of the Constitution, in the

light of relevant:

30.1 provisions of the Constitution;
30.2 international law; and

3(5.3 foreign law

in terms of sections 39(1) and (2} of the Constitution.

31 Section 39(1) of the Constitution governs the interpretation of the provisions of the

Bill of Rights. It provides that a court interpreting a provision of the Bill must



consider (both binding and non-binding) international law, and may -consider
foreign law. Accordingly, when this Court approaches the interpretation of section
25 of the Constitution, which together with sections 9 and 24 of the Constitution is
relevant .to the disposition of the matter, it is appropriate to consider relevant

foreign law and necessary fo consider relevant international law.

32 | shall now outline briefly the legal submissions that CALS intends to make, if
aq’mitted, in respect of relevant constitutional provisions, international faw and
foreign law, and their interreiationship. I respectfully submit that these Iegél
submissions are relevant, will be of assistance to the Court, and would otherwise
not be before the Court because the submissions have not or would not be

advanced hy.the other parties io the matter.

Constitutional provisions relevant to the interpretation of section 25 of the Constitution

and 1o the interpretation of the MPRDA

33 Transformation and the achievement of substantive equality are fundamental
constitutional objectives underpinned by a number of cronstitutional provisions. As
its preamble makes clear, the MPRDA is animated by these constitutional
objectives and the legislature’s recognition of the need to make reforms to bring
about equitable access to South Africa’s minerall‘ and petroléum resources and to
take legislative and other measures to redress the results of past racial

discrimination. | refer particularly to paras 4, 5, 6 and 7 of the preamble.
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The Preamble to the Constitution states thét the Constitution was adopted
“recognis[ing] the injustices of our past’, and that one of its purposes is fo “improve
the quality of life of all citizens and free the potential of each person”. The very first
founding provision of the Constitution, section 1(a), provides that the founding
values of the Republic of South Africa include “[hjuman dignity, fhe achievement of

equality and the advancement of human rights and freedoms”.

The constitutional recognition of the critical need for state policies aimed at
transformation was identified in the judgments of O'Regan J and Ngcobo J in Bato
Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4)

SA 490 (CC), in the context of review of administrative action with restitutionary

objectives in relation fo the fishing industry.

" As was pointed out by the Constitutional Court in Bel Porto School Governing

Body and Others v Premier, Western Cape 2002 (3) SA 265 (CC), at para 7.

“The difficulties confronting us as a nation in giving effect to these commitments
are profound and must nof be underestimated. The process of transformation
must bé carried out in accordance with the provisions of the Constitution and its
Bill of Rights. Yet, in order to achieve the goals set in the Constitulion, what has
to be done in the process of transformation will at times inevitably weigh more

heavily on some members of the community than others.”

Section 8(2) of the Constitution authorises the state, in order to promote the
achievement of equality, which include's the full and equal enjoyment of all rights

and freedoms in the Bill of Rights, to take legislative and other measures deéigned
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to protect or advance persons or categories of persons disadvantaged by unfair

discrimination.

In Minister of Finance and others v Van Heerden 2004 (6) SA 121 (CC),
Moseneke J (as he then was) for the majority of the Constitutional Court observed
that South African equality jurisprudence recognises a conception of equality that

goes beyond mere formal equality. At paragraph 27, he noted that:

“This substantive notion of equality recognises that besides uneven race, class
and gender attributes of our society, there are other levels and forms of social
differentiation and systematic under-privilege, which stitl persist... It is therefore
incumbent on courts.’{o scrutinise in each equzlity claim the situation of the
complainants in society; their history and vulnerability; the history, nature and
purpose of the discriminatory practice and whether it ameliorates or adds to
group disadvantage. in real life context, in order fo determine its fairness or
otherwise in the light of the values of our Constitution. In the assessment of
fairness or otherwise a flexible but ‘situation-sensitive’ apprpach is indispensable
because of shifting patterns of hurtiul discrimination and stereotypical response

in our evolving democratic society.”

The Court in Van Héerden recoginised that remedial measures are not
derogations from, but substantive and composite parts of, the right to equality

envisaged in the Constitution.

if admitted, CALS will argue that section 25 of the Constitution must be interpreted

with due regard to the constitutional commitment to substantive equality and the




recognition of the need for transformative or restitutionary measures by the state,
in sections 1(a), 9(2) and other relevant provisions of the Constitution. CALS will.
further argue thét section 25 of the Constitution itself envisages the need for such
measures by providing in section 25(4) that for the purposes of the property clause
“the public interest includes the nation's commitment to land reform, and to
reforms to bring about equitable accless to all South Africa's natural resources™,
and in section 25 (8}, that no provision of the propérty clause “may impede the
state from taking legislative and other measures to achieve land, water and related

reform, in order to redress the results of past racial discrimination, proVided that

anhy departure frofn the provisions of this section is in accordance with the

provisions of section 36(1)".

41 In addition, because section 39(2) of the Constitution enjoins courts interpreting
legislation to “promote the spirit, purport and objects of the Bill of Rights”, CALS
will contend that the MPRDA must be interpreted with due regard to these

provisions of the Constitution. . .

International law

42 . |f admitted, CALS will make submissions regarding the recognition in various
international law instruments that it is permissible for states to take special
measures for the purpose of seeking the advaneement of particular racial or ethnic

groups, women and other groups in appropriate circumstances.



43  In particular, reliance will be placed on the following instruments and on decisions

and authoritative statements issued by the relevant international organs:

43.1

43.2

43.3

the International Convention on the Elimination of all Forms of Racial
Discrimination 1865 (CERD), to which South Africa is a party, and which
recognises that “special measures [may be taken] for the sole purpose of
securing adequate advancement of certain racial or ethnic groups or
mdtvmuals requmng such protf—\cﬁon as may be necessary in order to
ensure such groups or mdmduals equal enjoyment or exercise of human

rights and fundamental freedom” (art 1.4);

ihe African Charter on Human & Peoples’ Rights 1286 (Banjul

Charter), to which South Africa is a party, which recognises that the right

to property may be encroached upon “in the interest of public need or in
the general interest of the community and in accordance with the
provisions of appropriate laws” (art 14) and which entrenches the right of

all peoples to “freely dispose of their wealth and national resources” and

that this right “shall be exercised in the exclusive interest of the people” (art

21);

the International Covenant on Civil and Political Civil Rights 1‘966
(ICCPR), to which South Africa is a party, and which recognises that “all
peoples may, for their own ends, freely dispose of their natural wealth and

resources without prejudice to any obligations arising out of international

economic co-operation, based upon the principle of mutual benefit and



43.4

international law. In no case may a people be deprived of its own means of
subsistence” (art 1(2)) and the right to equality before the law and equal
and effective protection against discrimination (article 26), the latter being
ihterpreted by the Human Rights Committee in its General Comment No:

18 10/11/89 on Non-Discrimination as follows at para:

“The Committee also wishes to point out that the principle of equality
someﬁmés requires States parties to take affirmative action in order to
diminish or eiiminété conditions which cause or help to perpetuate
discrimination prohibited by the Covenant. For example, in a State where
the general conditions of a certain part of the population prevent or impair
their enjoyment of human rights, the State should {ake specific action to
correct those conditions. Such action may involve granting for a time to
the part of the population concerned certain preferential treatment in

specific matters as compared with the rest of the population. However, as

fong as such action is needed to correct discrimination in fact, it is a case

of legitimate differentiation under the Covenant.”

the Convention on the Elimination of All Forms of Discrimination
Against Women 1979.(CEDAW), to which South Africa is a party, which
obliges states to undertake affirmative action and specifies that such

measures should be aimed at addressing imbalances and past

discriminatory practices. (art. 4); and



43.5 the International Covenant on Economic, Scocial and Cultural Rights
1966 (ICESCR), which has been signed by South Africa, which has been
used by the Constitutional Court in the interpretation of our Constitution,
and which recognises that “all peoples may, fér their own ends, freely

- dispose of their natural wéatth and resources without prejudice to any

obligations arising out of international sconomic co-operation, based upon

the principle of mutual benefit and international law. In no case may a

people be deprived of its own means of subsistence” (art 1(2)) and article -

2 which provides that States Parties must "take steps ... with a view to
achieving progressively the full realization of the rights” and “guaranteg”

the rights “without discrimination of any king™;

44 CALS will submit that South Africa’s international law obligations and the
permissibility under international law of special measures targeted at particular
disadvantaged groups in order to pursue restitutionary purpoées are of great
significance for the interpretation of. section 25 of the Constitution. CALS will
submit that these international law principles support an interpretation of section
25 in terms of which the impugned provisions of the MPRDA meet constitutional
muster generally; and in this matter do not give rise to expropriatory effects and/or
arbitrary deprivation of property; in any event do not amount to compensable
expropriation; but if they do, the amount of compensation must be calculated with

reference to the provisions of section 25(3) of the Constitution.



Foreign law

45 In Mkontwana v Nelson landela kfetropolitan Municipality; Bissett v Buffalo

46

47

City Municipality; Transfer Rights Action Campaign v MEC, Locai
Government and Housing, Gauteng, 2005 (1) SA 530 (CC), Yacoob J (for the

majority of the Constitutional Court) held as follows at para 32:

“Whether there has been a deprivation depends on the extent of the interference with or
limitation of use, enjoyment or exploitation. It is not necessary in this case to determine

precisely what constitutes deprivation. No more need be said than that at the very least,

substantial interference or limitation that goes beyond the normal restrictions on property

use or enjoyment found in an open_and democratic society would amount to
deprivation.” '
In the emphasised dicium, the Constitutional Court accordingly recognised that
“normal restrictions on property” that are found in an open and democratic society
do not amount to deprivation. As such, legal submissions regarding analogous
regulatory regimes in respect of mineral rights in foreign jurisdictions should inform
this Court's determination whether the impugned _provisions of the MPRDA

constitute a deprivation at all and, if'so, Wheth“er such deprivation is arbitrary.

In this context, CALS will make legal submissions regarding the regulation of
mineral rights in foreign jurisdictions and the extent to which o.ther jurisdictions
adopt approaches similar to the scheme of the MPRDA. CALS recognises that
foreign law must be approached with caution and with due sensitivity to important
differences between foreign legal systems and our own, as well as differences of
social, economic and political context. Bearing in mind the need for appropriate

caution, CALS wishes io make legal submissions regarding helpfully analogous




48

49

50

regulatory regimes in the context of mining and industry, as well as the legai
approach to reguiatory regimes implicating property rights in several jurisdictions

which are instructive to the determination of the dispute that is before this Court.

CALS will make legal submissions regarding the regulation of mining and industry
in other jurisdictions both for the purpose of drawing analogies, and for the

purpose of comparing and contrasting such other regulatory regimes with the

MPRDA.

In addition, CALS will make legal submissions regarding the constitutional festing
of regulatory regimes that implicate property rights in other jurisdictions. CALS
has access to research capacily and expertise in this area, and is in a position to
produce an analysis of the position in other jurisdictions which, I submit, will be of

assistance to the Court.

.CALS will submit that the existence of regulatory regimes analogous to the

‘MPRDA as well as constitutional doctrines that accommodate and permit such

regimes demonstrate that the MPRDA imposes “normal restrictions on property
use or enjoyment found in ... open and democratic societ{ies]’, as contemplated

by the Constitutional Court in Mkontwana in the passage quoted above.
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THE EVIDENCE THAT CALS INTENDS TO LEAD

The proposed procedure for dealing with evidence

51

CALS recognises that although Rule 16A expressly provides for amicus
interventions in actions, amici curiae have not frequently sought to intervene in
actions. CALS also recognises that an amicus intervention in-a civil trial raises
procedural questions, particularly in relation to evidence. | accordingly set out
below the procedural approach that CALS proposes in respect of its evidence, if if
is admitted, in order not unduly to lengthen the proceedings or increase their cost,

while endeavouring to be of assistance to the Court:

51.1  CALS will introduce limited evidence, principally of a contextual nature. (I

describe its actual content in more detail below.)

51.2 CALS anticipates that the content of this evidence will be uncontroversial.

It proposes that the evidence be submitted in the first instance by way of

affidavit.

51.3 CALS therefore does not contemplate intreducing any oral evidence, but

will tender its deponent(s) for cross-examination, should any of the parties

wish to cross-examine them.

51.4 CALS anticipates that it is not likely that the parties will wish to do so, given

that the factual material put up by CALS is likely to be uncontroversial and

not in dispute,



51.5 CALS.does not seek the oppdﬁunity to cross-examine the witnesses of the

parties.

52 The introduction of evidence by an amicus curiae is accepted where the court is
satisfied that it may be of assistance. An example of this is Modderklip Boerdery
(Pty) Ltd v President van die RSA en Andere 2003 (6) BCLR 638 (T), in which
Agri South Africa (coincidentally one of the Plaintiffs in the matter before this
Court) was admitted as an anticus curiae and was permitted to iniroduce cettain
evidence of an ekpert nature. It appears from the judgment that the evidence in
question was of assistance to the Court, including when the matter went on appeal
to the Supreme Court 'of Appeal and then to the Constitutional Court:
Modderfontein Squatters, Grester Benoni Town Council v Modderklip
Boerdery (Pty) Ltd; President of the Republic of South Africa v Modderklip
Boerdery (Pty) Ltd 2004 (6) SA 40 (SCA); and President Gf' the Republic of

South Africa & another v Modderklip Boerdery (Pty) Ltd (Agri SA & others,

Amici Curiae) 2005 (5) SA 3 {CC).

lThe\ content of the evidence that CALS intends to adduce

53 The limited evidence that CALS seeks to introduce will seek to place this action in
the broéder context of the implementation of the MPRDA as a whole. CALS will
place before the Court information in relation to the scale of potential claims
against the state identical or similar to those of the current plaintiffs, their

budgetary implications for the state, and the potential impact of the decision of the

i
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Court in this matter on existing and potential interhational investment disputes

involving South Africa.

| respectfully submit that this limited evidence is relevant, will be of assistance to
the Court, and would not otherwise be before the Court because the evidence has

not or would not be advanced by the other parties to the matter.

54.1 Domestic context

5411 CALS will seek to introduce affidavit evidence regarding the
potential economic implications of the outcome of this matter for
the implementation of the MPRDA and their possible impact on

. South Africa’s developmental goals.

54.1.2 This evidence will include the estimated cost of awarding
compensation — on different possible scales — to holders of
mineral rights at the time of the enactment of the MPRDA in
positions analogous to those of the plaintiffs in the present

actions, in the context of the current fiscal position of the

Government.

54.2 International confext

5421 South Africa is party to at least twenty bilateral investment
treaties (“BITs"), in terms of which it has undertaken treaty

obligations both to foreign, predominantly European, states and



54.2.2

54.2.3

to foreign investors registered in those states. While the terms of
these BITs differ, they have in common certain principal features,

including:

e clauses providing that, where a government act is
characterised as an expropriation, foreign investors
are entitled to claim compensation, often at full market
value, without regard fo any limitaﬁons_ on

compensation that may exist under domestic law;

o clauses establishing dispute resolution mechanisms
that entitle foreign investors to refer disputes (o
arbitration before ad hoc international iribunals such
as tribunals constituted under the International Centre

for Settlement of Investment Disputes (ICSID).

One such dispute involving South Africa, and in which the cause
of action is based upon the enactment of the MPRDA, is already
underway before ICSID. Piero Foresti, Laura De Carli & Others
| Republic Of South Africa (ICSID Case No. ARB(AF)07/01).

The claimants in Piero Foresti seek an amount of 266 million

Euros in compensation.

Approximately 3% of South African land is foreign-owned. If

those foreign owners are naftionals of states with which South
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Africa has concluded a BIT, they may be entitled to refer disputes

fo international tribunals such as ICS!ID.

54.2.4 In addition, land-owners who are, on the face of it, South African,
may be entitled to refer disputes to an international investment
arbifration tribunal by virtue of their relationship fo a foreign

honing company.

54.2.5 CALS will accordingly seek to adduce evidence, on affidavit,
regarding the scale of potential international claims against South
Africa and the possible implications of the outcome of the present

matter for such disputes.

CONCLUSION

CALS accordingly prays for an order in terms of the notice of motion to which this
affidavit is attached, admitting CALS as amicus curiae for the purpose of making

oral and written legal submissions and adducing limited evidence on affidavit.



JALL,

JACQL}EL{_!T CLAIRE ANNETTE DUGARD

\
The Deponent has acknowledged that she knows and unde stands the contents of this affidavit
which was signed and sworn to before me at fgfiiey (ol Swtn on this the £ C day
of June 2009 the regulations contained in Government Notice No. 1258 of 21 July 1972, as
amended and Government Notice No. R 1648 of 17 August 1977, as amended having been
complied with. AP ]L?g: 4 T NEL

COMMISSIQNER OF OATHS




LEGAL RESOURCES CENTRE
NPO Mo, 023004
Natisnal OFica « 77 Floer Bram Fischef House « 25 Rizss Steat+ Johanneskburg 2001 « South Alfies « vwaswlie.ong 22

PBO Mo, 830002252

PO Rox 9495 + Johannasburg 2000+ South Africa + Tel (011) 538 €501 + Fax {011) 8384876 » Docex 278

15 June 2009

T0: MACROBERT INC
Plalntiff’s Attorneys (Agri SA matier)
Cnr Charles and Duncan Sireels
Brooklyn
PRETORIA
Ref SM Jacobs/684528
By fax: 012 426 3600

TO: GEQ KILLIAN ATTORNEYS
Plaintifi's Attorneys (Van Rooyen matier)
1%t Floor, Harrogate Park
1237 Pretorius Strast
Hatfield
Raf: Mr Geo Klillian
By fax: 013 832 1073

AND TO: STATE ATIORNEY
. Defendant's Atiorneys
Bolhongo Heights
8™ Floor
1687 Andries Strest

PRETORIA
Ref: Mr SP Mathebulals658/2007/ 251 SMCG

By emall: simathebula@justice.gov.za

Dear Sirs

REQUEST FOR CONSENT 7O BE ADMITTED AS AMICUS CURIAE IN

RE:
AGRI SCUTH AFRICA / MINISTER OF MINERALS AND ENERGY

(Case No: 55896/2007); VAN ROOYEN / MINISTER OF MINERALS
AND ENERGY (Case No: 102358/08)

1. We refer to the above matter, We rapresent the Centra for Applied Legal
Studies (CALS), an independent research, advocacy and public interest
fitigation organisation committed to prometing democracy, justice, squality

Jlove (Nesone! Dresicth K Reineshe (D¥recion Finence), A Reed (Direclor: Donor Llalton}

Y Fieazar {Dizeciod), A Andrews, CM Fortein, S iehsonie, WR Kerfeat, Gy, H) Bmith , LP Kolukel
HIR Chaty (Direcio, S Sanuzel

3 Sephion (Directer), K Coventer

M Gobodo [Drectsr), § Dhever, NFexy

G Rizes ST, AFredman, J Efddd

Netanst Oe:




and peace in South Africa and to addressing and undoing South Africa’s

legacy of opprassion and discrimination.

. CALS has had ragard to the two notices in terms of Rule 16A of the Uniform
‘Rules of Court in the above matters, in materially identical terms, which were
posted on the notice board of the North Gauteng High Court on 20 May

2008.

. CALS hereby requests the consent of the plaintifi and defendant to be
permitted {o intervens as amicus curias in the above consolidated matter. If

admitted, CALS intands to:
.  Makas writien and oral legal submissions; and
il. Introduce limiled evidence.

. The legal submissions that CALS intends to advance will address the proper
interpretation of the relevant provisions of the Minerals and Petrolaum

Resources Devslopment Act 28 of 2002 ("MPRDA") and section 25 of the

Constitution, in light of relevant:
a. international faw; and

b, foreign law
in ierms of section 39(1) and (2) of the Constitution.

. The limited evidence thal CALS seeks to introduce will seek to place this
action In the broader contexi of the Implementation of the MPRDA as a
whole. CALS will place before the court information in relation to the scale of
potential claims against the state identical or similar to those of the current

i




plaintiffs, their budgetary implications, and the impact of the decision of the
Court in this matler on existing and potential international Investment

disputes involving South Africa,

6. Accordingly, CALS has the potential to be of assistance to the court by
placing before it evidence and legal submissions relevant to the legal ssues
in these matiers and different to the anticipaled evidence and supmissions

of the parties.

- 7. Kindly inform us by close of business on Wadnssday, 17 June 2008,

whether your client consents to the admission of CALS as an amicus curiae

on the terms sst out above,

Yours faithfully

” ./ -

bt
e -

{/,:,'.\/
LEGAL RESOURCES CENTR
Jason Brickhilt

ts
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rafy  Office of the State

Attorney .

'.‘57‘,": QJ = ,;..,?ff .
. Preteria
Privaie Bag X 91 Bothongo Heights
PRETORIA 8" Floor
0001 167 Andries Sireet

Dosey: 268
Tel: {Swilchboard): (012} 309 1500

(Direct Lina):  (012) 308 1827
_ (Secretary):  (012) 308 1621
Fex {General) {012) 328 2682/3

(Direct) {012) 328 0284
(Personzl) 058 628 1380
17 JUNE 2002

My Rel: 5932/2008/Z51/KF
Your Ref: JASON BRICKHILL

Enguires: S £ IMATHEBULA

Email: simathebula@justice.gov.za

BY FAX: (0I1) 838-4876 . (TEL: (011)838-6501)
Legal Recourses Centre )
P O Box 9495

JORANNESBURG

2000
Dear Mr Brickhil

REQUEST FOR GONSENT TO BE ADIUTTED AS AMIGUS CURIAG ¥

RE: ,
AGRI SOUTH AFRICA / IMINISTER OF MINERALS AND ENERGY

(CASE NQO: B5808/2007);

VAN ROOYEN/ MINISTER OF MINERALS AND ENERGY (CASE WO: 10235/08)
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Offiee of the State Aii@m@y

P [f@i ‘orta
Private Bag X 91 ‘Bothongo Heights
PRETORIA 8" Floor
167 Andries Sireet

0001

Dosew: 2u8
Teil: {Swiichboarg): {012) 309 1600

(Direct Line):  (012) 308 1627
 {Secretaryl:  (012) 308 {621
Fax (General) {012) 328 2882/3

{Direct) ‘ (012) 328 8294
{Personah 085 622 13580
17 JUNE 2009

My Ref: 6832/2008/Z61/KF

Enguires; S P MATHEBULA
Your Ref: JASON BRICKHILL

Emali simathehula @ilustica.oov,za

BY FAX: (0L1) 83§-4876 (TBL; (011)838-6601)
Legal Recourse=s Centre

P O Box 9495

JOHANNESBURG

2000

Dear M Brickhill

REQUEST FOR GONSENT TO BE ADMITTED AS AMICUS CURIAR IV

RE: .
AGRI SOUTH AFRICA / MINISTER OF MINERALS AND ENEBGY
(CASE NOQ: 53885/2007);

VAN ROOYEN / MINISTER OF MINERALS AND ENERGY (CASE NO: 10235/06)
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PROXUREURS * TRANSPORTBESORGERS * BOEDELBEREDDERAARS  TEL. {013) 932281472

ATTORNEYS * CONVEYANCERS * ADMINISTRATOR OF ESTATES 932292748
© FAKS (013) 9321075

TJp3"

LISULIA BUILDING
65 KRUGER STREET

PO BOX 402

BRONKBORSTSPRUIT

1020

TEL, (013) 932284172
032202718

FAX 1086 812 6652

G-pos: peokl@esplp.npipo.zn  e-mall: geskil@oanie-npeloo.za
DOCEX: DX2 BRONKHORSTSPRUIT

- $ns veny # Our ref U verw [ Your ref

MR KILANLFA3178(A)  JASON BRIGKHILL

BY FAX (041) 838 48786

Legal Resource Cenire
JOHANNESBURG

Deaar Sirs

'REQUEST FOR CORSENT TO BE ADHITTED AS AMICUS CURIAE IN
RE:

Dalum/Oraie
22 JUNE 2009

AGRI SOUTH AFRICA / WIIRISTER OF MENERALS & ENERGY (CASE KR: §5666/2007)

A W VAR ROOYEN [ MIRISTER OF MINERALS & ENERGY (CASE KO: 16235/2068)

Your letter dated 15 June 2009 refers.

My client is not prepeared to consent to your request,

Yours faithfully ¢
GEO KILIAN  °
/”/. / (,_.:“ o f
[
Gee Kilen Bduris LLE — Cell: 0B3 6100 535
BTVAT Reg no: 431 011 459
FrakiytsPractice Kor 721
dsd R¥YI T 039
[o'd 1604 "oR v 458 WY1 04D
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, WALROBERT CORPURATE @ oatsoal

i, wa

_MacRobert 1nc

ﬂltorne:.’s

2008 16:04 FLE 0124253428

MacRober Buliding, enr Charlss sng Duncen Slreels, Brooklyn, Prelola, RSA
Privale Bag X{8 Brooklyn Souare 0075 Docex 42 Prstorla
Telephons +27 12 425 3400 Teiefax +27 12 426 3600

v, maciobsr.co.rs [aw@mastoban. oo, za
incorporated No 1278/004004/24

LEGAL RESOURCES CENTRE
7™ FLOOR BRAAM FISCHER HOUSE

25 RISSIK STREET

JOHANNESBURG
FAX: 011 834 4273

fMIAvN

YOUR REF; Jasoh Brickhill . CURREF: 6845826 bATE: 47 June 2008

Desar Sirg

APPLICATION TGO BE ADMITTED AS AMICUS CURIAE -~ CERTRE FOR APFPLIED LEGAL
STYURES IN RE: AGRI SOUTH AFRICA/ MINISTER GF MINERALS AND ENERGY

We refer to the abovementioned matter as well as your lstlar dated 16 June 2008,

Kindly note thel we have not baen in a posifion 1o obfain insfructions from our elient with regards to
your client's request to be admitted as amicus curfae,

We will make every effori to reveri o you hefore close of business on Friday, 18 June 2000,

Kingly acknowledge receipt hereof,

We trust vou find this in ordar.

Yours faithfully

Direct {elephone number : (012) 425-3531

Direct lelefax number 1 {012) 425-3653
Emall address : avniekerk@macrobed,co.za
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MacRobert Inc

Anomeys

31210 FRE 0129253423
1

wiagRaben Buliding, onr Chatles ant Duncan Sueets, Braoklyn, Prstorls, BS4
Privale Bag n18 Biooklyn Sgusre 0075 Dosex 43 Preterls
Telephone +27 12 425 3400 Talefax 427 12 425 5600
vevew maciobernco.2a lew@mactobar.co.za
fnzorporatsd No 1978/0046%4/21

LEGAL RESOURCES CENTRE
7" FLODR BRAAM FISCHER HOUSE
25 RISSIK STREET
JOHANNESBURG

FAX: 011 834 4273

MJZAVN

YOURREF; Jason Brickhill  OurREF: 8845268 " paTe: 19 June 2009

Dear Sirs

APPLICATION TO BE ADMITTED AS AMICUS CURIAE ~ CENTRE FOR AFPLIED LEGAL
STUD!ES (N RE: AGRI SOUTH AFRICA/ MINISTER OF MINERALS AND ENERQY

We refer io the abovemantioned matier,

It is our instruction not io consent o the Centire for Applied Studies to be admitied as amicus curige
until such time as we are informed as to the mechanism your client propeses to be admittsd as

amicus curiae in view of ihe fact that we ara dealing with an action.

‘We awatt to hear from you [n this regard,
Yaurs falihtully

A
MACRCOBERT INC ;
PER: SMJACOBS '

Direct telephone number 1 (012) 425-3453

Direct telefax number : {012) 4253653
Emall address : mjacobs @macrobert.co.za
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' LEGAL RESQURCES CENTRE
NPG No. 0323004 PBO Ko, 830003282
Nabonal Offica » 7 Floor Bram Fischer Hovse » 25 Rissik Slreel» Jehannesburg 2001+ South Africa reeeaniroorg za

£0 Box 2495+ Johannasburg 2000+ South Africa « Tef (011) 638 8801 « Fax (011) 838 4876 « Docex 278

15 June 2009

TO! MACROBERT INC
Plaintifi's Altorneys (Agrl SA matter)
Cnr Charles and Duncan Streets

Brooklyn -

PRETORIA

Ref: S Jacobs/684526
By fax: 012 425 3600

Dear Sirs

REQUEST FOR CONSENT TO BE ADMITTED AS AMICUS CURIAE IN
‘RE:

AGR] SOUTH AFRICA [ MINISTER QF MINERALS AND ENERGY
(Case No: B5835/2007); VAN ROOYEN [ MINISTER OF MINERALS

AND ENERGY (Case No: 10235/08)

1. Wea refer to the above matier and your lelter of earlier today, in which you
raequested clarification of the "mechanism” by which our clieni seeks to be
admitted as amicus curiae in view of the fact that the matter is an action,

2. Our client seeks to be admitted as amicus curiae in ;erms of Rule 16A of the
Uniform Rules of Courf, which rule is applicable both to application and
action proceedings, and pursuant to the notice in terms of Rule 16A

published by the defendant.

Yours faithfully

7 A
"{75‘// _i//cf/
//
(" e Q‘__”-‘
LEGAL RESOURCES CENTRE:
Jason Brickhill

JLove (Wetas Treclon, (Re*,c,<e(Dxrec'ur Finance), A Reed {Direstor. Dronor Lizlson)

Retong Gies:

Cage Tovm JH Pangzr (Drected), A Frdrews, S Forun, S Kehesodi, \WR Kerfool, G Liay, 1 Bmih, LP Kubifseii
Durpen: MR Chetty (Director), S Semue!

Grahamslzwm: S Sephtan {D e::*

Jehanasstup: 2 N Fedlr

ConstutonaLripatizn Unt

N
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WLCROBERT CORPORATE

1

vhe06 Z00E 15150 FAX 0124255423

il

MacRobert Inc

Aorneys

MacRobart Building, chr Cheriss and Dunsen Streets, Brooklyn, Preterla, BS
Private Brg %18 Brooklyn Squsre 0076 Dogex 40 Pretoria
Telaphons +27 12 455 83400 Talafax +27 12 426 3600
vav.macroberlco.za lew@macrobert.oo,ze
Insurporated No 1878/004584/21

LEGAL RESOQURCES CENTRE
7Y% F1 OOR BRAAM FISCHER HOUSE
25 RISSIK STREET
JOHANNESBURG

FAX: 011 834 4273

MdJ/AvN

your REF: Ja=on Brickhill oun Ber:  BB4526 CopaTEr 23 June 2008

Dear Sirs

ARPLICATION TO BE ADMITTEDR AS AMICUS CURIAE - CENTRE FOR APPLIED LEGAL
STUDIES IN RE: AGRI SOUTH AFRICA/ MINISTER OF MINERALS AND ENERGY :

We rafer to the ghovementionad matter.

We have noted the contents of your letter dated 15 Jung 2008, which we racsived on 19 June 2008.

Our question Iz not in terms of what rule your client will be admitied as amicus curiga, rather the”

practical manner in which your ctient will participate in the trial. Will your cllsnt make writteni or oral
subtnissions, or apply to be joined as party {o the proceedings? .

Kindly p'rovide us with & draft application in order o propetly advise our client.

We awalt {o hsar from you in this regard,

Yours faithfully

Ay

MACROBERT INC
PER: SMJACOBS

Direct {elephone number  (012) 4256-34563

Direct telefax numbsr : (012) 425-3663
Emai] address : mjacobs @macrobsri.co.za
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LEGAL RESOURCES CENTRE
NPO o, 023-004
Natisnal Offica » 77 Fiaor Bram Fischer House » 25 Rissik Shreel« Johannasburg 2001 » Soidh Afiiza s v lic.orp 72

F£BO No. 230003222

PO Box 945 : Johannesbirg 2000+ South Afdza « Tel: {017} 838 6501 » Fax {011) 838 4876+ Dazex 278

] 25 Jupe 2009

TO: MACROBERT INGC
Plaintiff's Atforneys (Agri SA maftter)
Cnr Charles and Duncah Streels

Brookiyn

PRETORIA

Ref: SM Jacohs/684526
By fax: 012 425 3600

Dear Sirs

REQUEST FOR CONSENT TO BE ADMITTED AS AMICUS CURIAE [N

RE:!
AGRI SOUTH AFRICA [ MINISTER OF MINERALS AND ENERGY

(Case No: 55896/2007); VAN ROOYEN / MINISTER OF MINERALS
AND ENERGY (Case No: 10235/08)

1 Woe refer to the above matter and your lefier of yeéterday. N

2 Our client will apply {o be admilted as an amicts curf‘ae,‘ and nof {o be joined as a

parly in the proceedings.

3 The practical manner in which our client, the Centre for Applied Legal Sludies
(CALS), proposes to participate in the proceeding, in order not undulyf fo lengthen
the proceedings or unnecessarlly increase their cost for the parties, while

endeavoliring to be of assistance to the Court, is the following:

3.1 CALS will make written and oral legal submissions during the argument

stage of the proceedings.

3.2 CALS will lead relatively narrow evidence, principally of a contextual
nature. (We have described its actual content In more delait in our initial

letter of 15 Juna 2008.) -

Jiese (Natonsl Direcier), K Rehecse (Direclors Finance), A Reed (Director Dener Lialson)

Navanzl DMz
Cape Toum: JA Piznzar (Direslod), Abndrews, G Foriun, 5 Kaheaouz, WR Rerfaol, C sy, 1 5man , LP Kubakel
Duiben, 14R Chety (Dredos), S Samuel -
Grahamsirwn S Sephtan (Direcior), K Govendar
N Gobads (Direct:), S Dhever, N Fakér

Johannsshang:
Constiubonat Litgation Un'n G Bzos SC, A Ffiedman, J Bizkhd .
o




3.3 CALS will seek to do so in a way thal will be unconiroversiai and
minimize costs, by pulling up its evidence by way of affidavit,

34 CALS does not contemplate leading any oral evidence, but will tender its
deponent(s} for cfoss—examlnaﬁon, should any of the parlies wish to
cross-examine them, CALS does not anticipate that the pérﬁes wotlid
wish to do so, given that tﬁe factual material put up by CALS in this
regard Is likely to be largely uncontroversial and not in dispute.

35 CALS does not seek the opporiunity fo cross-examine the witnesses of

the parties. -

This procedural approach fo evidence that CALS proposes is analogous to the
approach taken by the amicus curiae in the case of MModderfontein Squatters,
Greater Benoni Town Council v Modderkiip Boerdary (Ply) Lid; President of the
Raptiblic of South Africa v Modderldip Boerdery (Ply) Lid 2004 {6) SA 40 (SCA)
in which ah amicus curfas was permilied by the Supreme Court of Appeal to

adduce carlain evidence of an expert nature by msans of affidavit.

We are not in a position to furnish you with 2 drafl application at this slage, but
frust that we have addressed your questions. We should be grateful if you were
to provide us with your glien¥'s response to our request by close of business

tomorrow, Friday 25 June 2009,

Yours faithiully

AR
s e -

P

R
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& d

LEGAL RESQURCES CENTRE:
Jason Brickhifl
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ELOROESRT CORFORATE

01247253423 :7_“9?

MacRobert Inc
Hiorneys
iacRobsr Bullding, anr Cherise end Puncan Slrests, Brocklyn, Frelora, RBA
Prlvals Bag X18 Brooklyn Squere 0078 Docsx 43 Protosia
Telaphons +27 12 425 3400 Telefex +27 12 425 3600

wawmasrober.cozs lew@mecrobet.core
ingorposaled No 1578/004624/21

Wi

| egat Resources Centre
DX 278
Johennesburg

By fax; (01} B8 4676

vour rer: Jasonh Brickhill - ourmer MJKLr DATE:
684526 28 June 2009

Dsar Sirs

REQUEST FOR CONSENT TO BE ADMITTED AS AMICUS CURIAE IN:
ACGRI SOUTH AFRICA/ [GINISTER OF MINERALS AND ENERQY (CASE'NO. §5886/2007)

VAN ROOYEN / INISTER OF GINERALS AND ENERGY (CASE NO, 10235/06)

We refer to vour letisr of the 26™ June 2008
We hava noted the procedural manner set out in paragraph 3 of your lsiter.

We acled on behalf of Agrl SA who was the amicus curiae in the Moddedfonieln squatlters iatier
referred fo In paragraph 4 of your letter, The procedural approach for evidence referred {o Is not
correct as the Modderkilp squatter matter wes an application bafore the courl to which our client
applied {o be admitted as an amfcus ourize. Evidencs was merely [éd by way of affidavit and the
crose examination of wiinesses was not relevant sines action procsdures were not followad.

In terme of Rule 18A(2) of the uniform court rules, it Is requited that our clisnt provides ils permission
for your client fo be zdmilled es amicus curlae, within 20 cays after the filing of your dlisnt's afficavit
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or pleading in which tha constliutional issue was first raleed. To date our client has not ressived your
client’s affidavit or pleading and we reguest thal you comply with Rule 16A In order to obtain our
cllent's instructions in this regard, Wa are of the view thal an affidavit will bz appllceble when an
armicus curias ls admitied in motion proceedings, similzr {o the Moddsifontsin squatiers matler and 2

pleading is relevant in regard (o action proceedings,

Upon receipt of your client's pleacing, the tsrms and conditions upon which your client bs admilted as
amious curias may tharsafter be agreed In writing between the parties,

We await to hear from vou in this regara,

Yours faithfully

MACROBERYING

PER: S M JACOES

Direct telephons numbsr @ (012) 425-3453
Dirsct tslefax number  : (012) 425-3855 -
Email sddrees - omjacobs@macroben.co.Za
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[, the undersigned

YUNUS BALLIM

state under oath the following:

1. | am an adult Professor of the University of the Witwatersrand, 1 Jan Smuts

Avenue, Johannesburg (the University).

2. 1 am presently the Acting Vice-Chancellor and Principal of the University and | am

duly authorised to depose to this affidavit on its behalf.

3. The facts contained herein are to the best of my knowledge frue and correct and,

unless otherwise stated or indicated by the context, are within my personal .

knowledge.

4, | have read the fouﬁding affidavit in the application by the Centre for Applied Legal
Studies (CALS) seeking admission as amicus curiae in the present proceedings

and | confirm the contents thereof insofar as they pertain to the University and to

CALS.
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SIGNED and SWORN fo before me at AR ESHARE  on the éday of

T&NC/ 2009, after the deponent stated that he is aware of the content of this
statement and considers the oath to be binding on his conscience. | certify that the
regulations provided for in the Government Gazette Notice R. 1258 of 21 July 1972

have been complied with.
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FULL NAMES:
DESIGNATION:
ADDRESS:
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