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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

(Argued February 20, 2001 Decided: June 18, 2001 )

Docket Nos. 00-9505, 00-9525

JOHN HANCOCK LIFE INSURANCE COMPANY,
SIGNATOR INVESTORS, INC,,

Raintiffs- Appellants-Cross-Appelless,

V.
JOSEPH A. WILSON,

Defendant- Counter- Clamant- Appellee- Cross- Appdllant,

SUSAN ALECCA, MICHAEL J ALECCA,
WARREN NEALS, EILEEN M. ATTELLO, JOSEPH
ATTELLO, EUNICE BYCZEK, JOSEPH BYCZEK,
MARGARET NOLL, ANTOINETTE McNERLIN,
JAMES McNERLIN, ANGELINE SIMPSON,
FRANK SIMPSON, LAURA BROWN,

Consolidated- Defendants- Counter- Claimants- Appellees-
Cross-Appdlants.

Before MESKILL, PARKER and KATZMANN, Circuit Judges.

Augugt Term, 2000

Expedited appeal and cross-appeal from an order and judgment of the United States

Didtrict Court for the Northern Didtrict of New Y ork, McAvoy, J., granting defendants motion to

compel arbitration, denying defendants motion to stay the action pending arbitration and dismissng the
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complaint and counterclams in their entirety.
Affirmed. Judge Katzmann concurs in a separate opinion.
DANIEL HURTEAU, Albany, NY (Carolyn G.
Nusshaum, Nixon Peabody, Albany, NY, Katherine C.

Lake, Fowler, White, Gillen, Boggs, Villared and Banker,
Tampa, FL, of counsd),

for Appelants.

KALJU NEKVASIL, Clearwater, FL (Goodman &
Nekvasl, Clearwater, FL, of counsd),

for Appellees.

MESKILL, Circtit Judge:

Rantiffs John Hancock Life Insurance Co. and Signator Investors, Inc. (collectively,
"John Hancock™) gpped an order and judgment of the United States Digtrict Court for the Northern
Didrict of New York, McAvoy, J., granting defendants motion to compel arbitration, denying
defendants motion to day the action pending arbitration and dismissing the complaint and counterdlams
in their entirety. Defendant Joseph A. Wilson and the defendants in ten consolidated actions
(cdllectivey, the "Investors') apped the same order and judgment.

The parties present three issues on gpped: (1) whether the didtrict court erred in
determining whether the Investors claims were arbitrable or whether that determination should have
been made in the firgt ingtance by the arbitrators, (2) whether the digtrict court erred in finding that the
Investors clams fel within the scope of the arbitration provisons of the National Association of
Securities Dedlers, Inc. (NASD); and (3) whether, after holding that the Investors claims were subject

to arbitration, the district court erred in dismissing, rather than staying, the action pending arbitration.
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For the reasons that follow, we affirm the digtrict court's judgment in its entirety.
BACKGROUND
The Investors underlying clams arise out of their purchase of fraudulent promissory
notes from Frank P. Fucilo (Fucilo) and Fucilo's associate, Michael A. Pdladino, Sr. (Pdladino). The
Investors seek to hold John Hancock liable for Fucilo's and Paladino's wrongful actions.

A. Reaionships Between the Parties

The relevant facts regarding the relationships between John Hancock, Fucilo and the
Investors are not complex and are largely undisputed.

Fucilo, an independent insurance agent and investment broker, maintained an office a his
home in Kingston, New York. John Hancock is a member of the NASD. In April 1997, Fucilo and
John Hancock entered into a Sdes Representative Agreement, which authorized Fucilo to sdll certain life
insurance and annuities on behdf of John Hancock. As aresult, Fucilo is an "associated person” under
NASD regulations. See NASD By-Laws, Art. | (ee) (defining an "associated person of a member,” in
pertinent part, as "a sole proprietor, partner, officer, director, or branch manager of a member; or other
natura person occupying a Smilar satus or performing smilar functions, or a naturd person engaged in
the investment banking or securities business who is directly or indirectly controlling or controlled by a
member").

Beginning in or about early 1998, Fucilo sold fraudulent promissory notes to the
Investors. The Investors are customers of Fucilo. They are not customers of John Hancock. Thereis

no evidence that Fucilo represented to the Investors that he was affiliated with John Hancock, or that
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the Investors knew that Fucilo was affiliated with John Hancock. Fucilo had no authority from John
Hancock to sdl the fraudulent investment products, nor did John Hancock have any knowledge that
Fudlo was sdling these products.

The only possible connection between John Hancock and the Investors was through
thelr independent relationships with Fucilo. To summarize in the digtrict court's words, "there is an
abundance of unrefuted evidence demondgtrating that [John Hancock was] in no way involved with the
indant transactions; that defendants may not have known Fucilo to be a representative of [John
Hancock]; and that defendants may not have been [John Hancock's| customers.”

B. Arhitration Proceedings

In late 1999 and early 2000, the Investors filed four substantidly smilar Statements of
Clam* againg John Hancock under the auspices of the NASD in Forida. Fucilo and Paladino were
not named as parties to any of the arbitrations. The Investors invoked the jurisdiction of the NASD
Arbitration Tribuna on the basis of John Hancock's membership in the NASD, the NASD Code of
Arbitration Procedure (the "NASD Code") and the Form U-4s of Fucilo and Palladino.? They assert
dams againg John Hancock for violations of federd securities laws, breach of contract, common law

fraud, breach of fiduciary duty, negligence and gross negligence, and seek, inter dia, actud damages and

1 The clamants in these four actions are Joseph A. Wilson, et a. (Case No. 00-00187), Frank
H. Simpson, et a. (Case No. 99-05342), Warren F. Nedls, et a. (Case No. 00-00213) and Joseph
and Eileen Attello (Case No. unassigned).

2 A Form U-4 or Uniform Application for Securities Industry Regulation or Transfer is a standard
SEC-approved regidration form containing an agreement to arbitrate any future exchange-related
disputes.
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rescission.

We need not recount the details of the Investors arbitration clams, which range from 97
to 108 pages each, to resolve this gpped. It suffices to say that the Investors dlege that John Hancock
breached various duties that it owed to the Investors with respect to the actions of John Hancock's
registered representatives. As a result, the Investors seek to hold John Hancock liable under a number
of dternative theories, e.g., falure to supervise and respondeat superior, for the losses they incurred as
a reault of Fucilo's and Pdladino's wrongful actions.

C. Proceedings Before the Didrict Court

On April 21, 2000, John Hancock filed eeven separate actions againgt the Investors®
In each, John Hancock sought a declaration that the parties had not entered into a valid arbitration
agreement and a preiminary and permanent injunction staying the arbitration proceedings. The digtrict
court joined the cases for pretrid purposes on May 12, 2000.

In its complaints, John Hancock acknowledges that, as a member of the NASD, it is
bound by the NASD Code to arbitrate certain disputes arising out of or in connection with its business.
John Hancock argues, however, that the Investors claims do not fal within the scope of the NASD
Code because the promissory notes Fucilo sold to the Investors were in no way related to John

Hancock's business and because the Investors were not customers of John Hancock at the time they

3 John Hancock filed actions against Joseph Wilson (00-CV-0621), Louis and Mary DiMicco
(00-CV-0622), Margaret Noll (00-CV-0623), James and Antoinette McNerlin (00-CV-0624), Laura
Brown (00-CV-0625), Frank and Angeline Simpson (00-CV-0626), Michad and Susan Alecca (00-
CV-0627), Warren Neds (00-CV-0628), Joseph and Eileen Attello (00-CV-0629), Joseph and Eunice
Byczek (00-CV-0630) and Stanley and Teresa Melnik (00-CV-0631).
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purchased the promissory notes.

On May 30, 2000, the Investors moved pursuant to the Federal Arbitration Act (FAA)
to stay the digtrict court actions and compel arbitration. See 9 U.S.C. 88 3and 4. On August 1,
2000, the Investors filed an Amended Answer and Counterclaim, in which they generdly denied the
dlegaions in the Complaint and asserted as counterclaims the identica causes of action and sought the
identica relief as they had in the arbitration proceedings. Rather than set forth those clams anew, the
Investors attached and adopted the Statements of Claim that they had submitted to the arbitrators. The
Investors stated that they would pursue their counterclaims "only if [the district court] or the arbitrators
determine that the disputes between the parties are not arbitrable.”

On September 11, 2000, the didtrict court issued a decison from the bench granting the
Investors motion to compe arbitration, denying the Investors motion to stay the action pending
arbitration and dismissing John Hancock's complaint and the Investors counterclams in their entirety.
As athreshold matter, the district court held that the parties had not manifested a clear and
unmistekable intent to submit the question of arbitrability to the arbitrators. Accordingly, the digtrict
court undertook that determination, holding that John Hancock had agreed to arbitrate the Investors
dams by virtue of its gatus as an NASD member. The digtrict court found that because Fucilo was an
"associated person,” John Hancock was bound by the NASD Code to arbitrate any disputes with the
Investors "arising out of or in connection with" Fucilo's business. In addition, the district court held that
"[b]ecause defendants expressy conditioned their counterclams upon a determination that the disputes

are not arbitrable, and, as noted, the Court has found the disputes to be arbitrable, the counterclams
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are dso dismissed” (internd citation omitted). Alternatively, the digtrict court held that the Investors had
violated Rule 8 of the Federd Rules of Civil Procedure because their Counterclaims did not contain a
short and plain statement of their clams and prayer for relief. See Fed. R. Civ. P. 8(a) and (c).

The Investors moved for recongderation of the digtrict court's denid of its motion to
stay the action pending arbitration. On November 1, 2000, the district court issued a written decison
and order denying the Investors motion. The digtrict court entered find judgment on November 8,
2000. After John Hancock and the Investors timely filed notices of apped, we ordered an expedited
briefing schedule on December 22, 2000, and heard oral argument on February 20, 2001.

DISCUSSION

We firgt address whether the digtrict court properly undertook the arbitrability
determination. Because we hold that it did, we next discuss whether the district court properly
compelled arbitration of the Investors clams. Findly, we briefly address whether the digtrict court
erred in dismissing, rather than saying, the action pending arbitration.

A. Arbitrability

At a glance, our resolution of the firgt two questions may seem inconsstent. We hold
that John Hancock's membership in the NASD, without more, is not sufficient to show that the parties
agreed to submit the question of arbitrability to the arbitrators, but that it is sufficient, without more, to
bind John Hancock to arbitrate the Investors claims.

The Supreme Court, however, requires that our analysis of these two questions be

guided by opposing presumptions. "[T]he law treats silence or ambiguity about the question ‘who
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(primarily) should decide arbitrability’ differently from the way it treats silence or ambiguity about the
question "whether a particular meritsrdated dispute is arbitrable because it is within the scope of a vaid

arbitration agreement.” First Options of Chicago v. Kaplan, 514 U.S. 938, 944-45 (1995). "[l]ssues

of “arbitrability’ are presumptively for the court to decide," while "issues other than “arbitrability’ are

presumptively for the arbitrator.” PaineWebber v. Elahi, 87 F.3d 589, 595 (1st Cir. 1996). We
proceed with this important diginction in mind.

1. Who Decides the Question of Arbitrability?

"Unless the parties clearly and unmigtakably provide otherwise, the question of whether

the parties agreed to arbitrate is to be decided by the court, not the arbitrator.” AT & T Techs v.

Communications Workers of Am., 475 U.S. 643, 649 (1986); see Abram Landau Redl Edate v.

Benova, 123 F.3d 69, 72 (2d Cir. 1997); PaineWebber v. Bybyk, 81 F.3d 1193, 1198 (2d Cir. 1996)

("[W]here the arbitration agreement contains an ambiguity as to who determines digibility, the [FAA'Y]
presumption favoring arbitration is reversed so that the court will ordinarily decide the question.”).

The digtrict court found that "[b]ecause defendants are not parties to the NASD Code,
they never agreed to dlow the arbitrator to make this determination. Further, plaintiffs never agreed
with defendants to alow the arbitrator to make this determination” (emphasis added). Consequently, the
district court held that John Hancock and the Investors had not shown a clear and unmistakable intent

to submit the issue of arbitrability to the arbitrators. We review that determination de novo. See Burns

v. New York Life Ins. Co., 202 F.3d 616, 620 (2d Cir. 2000).

Notwithstanding prevailing on their motion to compel arbitration, the Investors clam that
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the digtrict court erred by making that determination. They argue that the NASD Code evidences John
Hancock's clear intent to submit arbitrability determinations to the arbitrators. They rely primarily on
Rule 10324 of the NASD Code, which provides that "[t]he arbitrators shal be empowered to interpret
and determine the applicability of dl providons under this Code" (emphasis added). The Investors dso
rely on Rule 10106, which provides that “[n]o party shdl, during the arbitration of any matter, prosecute
or commence any suit, action, or proceeding againg any other party touching upon any of the matters
referred to arbitration pursuant to this Code."

a. Clear and Unmigtakable Intent

In Bybyk, we interpreted and applied the Supreme Court's requirement that the parties
evidence a "clear and unmistakable” intent to submit the issue of arbitrability to the arbitrators. 81 F.3d
at 1198 (quotation marks omitted). We held that the parties evidenced such intent when they agreed
that "any and al controversies are to be determined by arbitration.” Id. a 1199 (holding that the phrase
"any and dl controverdes’ is "dastic enough to encompass disputes over whether aclam . . . iswithin
the scope of arbitration™).

In Bybyk, the parties had entered into an express client agreement that employed the
"any and dl" language. We concluded that the dlient agreement "evincd d] the parties intent to submit
issues of arbitrability to the arbitrators” 1d. at 1196. In response to a PaneWebber argument, we aso
noted, in dicta, that even if the NASD Code had been incorporated by reference into the client
agreement, "[t]he language of the [NASD] Code itsdf commits Al issues, including issues of arbitrability

and timdiness, to the arbitrators.” I1d. at 1202. But see Merill Lynch, Pierce, Fenner & Smithv.
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Cohen, 62 F.3d 381, 384 (11th Cir. 1995) ("We hold that [Rule 10324] is not "clear and unmistekable
evidence of the parties intent to alow the arbitrator to determine the timeliness of the clam.”). The
Investors rely heavily on our dictain Bybyk.

In addition, the Investors cite a litany of cases holding that parties may evidence a "clear
and unmistakable expresson of ther intent to leave the question of arbitrability to the arbitrators' by

adopting the provisons of the NASD Code. E.g., Smith Barney Shearsonv. Sacharow, 91 N.Y.2d

39, 47, 666 N.Y.S.2d 990, 994, 689 N.E.2d 884, 888 (1997) (quotation marks omitted). In each of
the cases cited by the Investors, however, the parties had entered into a separate, express agreement,

that incorporated the broad language of the NASD Code. See FSC Sec. Corp. v. Fredl, 14 F.3d

1310, 1312 (8th Cir. 1994) (finding that "the parties expressy agreed to have their dispute governed by

the NASD Code of Arbitration Procedure"); Smith Barney v. Keeney, 570 N.W.2d 75, 77 (lowa

1997) ("[1]n the present dispute, the customer agreement incorporated by reference the provisions of the

NASD code."); Mearill Lynch, Pierce, Fenner & Smithv. Havird, 518 S.E.2d 48, 50 (S.C. Ct. App.

1999) ("[T]he agreement to arbitrate states. "It is agreed that any controversy between us . . . shdl be
submitted to arbitration . . . conducted . . . pursuant to the Code of Arbitration Procedure of the

[NASD]."); Smith Barney v. Bardolph, 509 S.E.2d 255, 259 (N.C. Ct. App. 1998)("Smith Barney

drafted the Customer Agreement, including the arbitration clause, which gated that al controverses
between the parties 'shdl be determined by arbitration before the National Association of Securities
Dedlers, Inc,, . . . in accordance with the rules of such body then obtaining.™). But see Weston Sec.

Corp. v. Aykanian, 703 N.E.2d 1185, 1190 (Mass. App. Ct. 1998) ("[T]he case before us does not
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involve a negotiated arbitration clause in a commercia agreement.”).
Neither our dictain Bybyk nor the case law cited by the Investors answer the question
presented by this gpped. Rather, they stand for the proposition that parties may overcome the Firgt

Options presumption by entering into a separate agreement that (1) employs the "any and al” language

described in Bybyk, or (2) expresdy incorporates the provisons of the NASD Code. Whether one
party's membership in the NASD, in the absence of a separate agreement between the parties, can
condtitute a clear and unmistakable intent to submit the arbitrability of their digputes to the arbitrators
remained open until now. Today, we hold that it cannot.

b. The Need for an Express Agreement

Our andysis is driven by the underlying rationae for the Supreme Court's decison in

First Options, and guided both by our implicit holding in Spear, Leeds & Kellogg v. Cent. Life

Assurance Co., 85 F.3d 21 (2d Cir. 1996) ("Spear, Leeds"), and by the pronouncements of our Sster
circuits on a different but related question regarding the issue of arbitrability.

In Firg Options, the Supreme Court expressed concern that, if the generd presumption
in favor of arbitration were goplied to the question of arbitrability, it "might too often force unwilling
parties to arbitrate a matter they reasonably would have thought a judge, not an arbitrator, would
decide." 514 U.S. a 945. The Supreme Court sought to aleviate this concern by "reverqing] the

presumption” to favor judicid determinations of arbitrability questions. 1d.; see aso Dean Witter

Reynolds v. Byrd, 470 U.S. 213, 219-20 (1985) (noting that the Arbitration Act's basic purpose is to

"enaure judicid enforcement of privately made agreements to arbitrate”).

-11-



10

11

12

13

14

15

16

17

18

19

20

The present case exemplifies the Supreme Court's concern. The NASD Code binds its
members to arbitrate a wide variety of clams with a broad range of clamants. Aswe hold below, in
some cases a third party with no direct relaionship to the member can compel that member to arbitrate.
See, e.g., Spear, Leeds, 85 F.3d a 26 ("[D]ecisond law recognizes that the FAA requires the
enforcement of an arbitration agreement not just in favor of parties to the agreement, but dso in favor of
third party beneficiaries of the members agreement to abide by the [New Y ork Stock] Exchange's

Congtitution and Rules when they join."); Kidder, Peabody & Co. v. Zinameyer Trudts Pship, 41 F.3d

861, 864 (2d Cir. 1994) (customer "entitled to invoke [Rule 10301] as an intended third-party
beneficiary"). The Investors proposed approach would prohibit members from going to the courts to
define, as a threshold matter, the outer limits of their obligations. John Hancock claims that under such
a rule it would be required to submit to arbitration irrespective of "what the product might be, whether
the clamant has any relaionship with the NASD member, or the connection or lack thereof between the
business of the NASD member and the dispute at issue” Although John Hancock may be required to
submit to arbitration in such circumstances, we are bound by the principles articulated in First Options
to preserve John Hancock's right to ask a court to make that determination.

We have reached the same result in the past, dbeit without explanation. In Spear,
Leeds, amember of the New York Stock Exchange (NY SE) filed an action seeking to enjoin
arbitration proceedings indtituted againg it by three insurance companies. 85 F.3d a 24. The member
and the insurance companies had "never directly contracted with one another.” Id. a 26. The

defendants sought to compel arbitration based on the NY SE's arbitration provisions, which are
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subgtantidly similar to the NASD Code provisons* We hdd that the member must arbitrate the
defendants claims because the defendants were third-party beneficiaries of the NY SE membership
agreement. See id. at 27. Prior to reaching that concluson, however, we held that "[w]hether or not a

matter is arbitrable is a matter for judicid determination.” Id. a 25 (citing AT & T Techs, 475 U.S. a

649).
We glean additiond indirect support from the statements of a number of our Sster
crecuits. At present, the circuits are split over whether the Six year time bar requirement of Rule 10304

of the NASD Code is an "arbitrability question.”® See Geneva Sec. v. Johnson, 138 F.3d 688, 691 n.1

(7th Cir. 1998) (noting five-to-five split among circuits); see dso, e.g., Bybyk, 81 F.3d a 1202 (holding
that the time bar limitation is an "arbitrability question™). Here, it is beyond digpute that the parties pose
an arbitrability question. We must determine whether that arbitrability question was properly resolved

by the digtrict court, rather than the arbitrators. The language used by our Sster circuits in the course of

4 NY SE Rule 621 provides, in pertinent part, that "[t]he arbitrator(s) shdl be empowered to
interpret and determine the applicability of al provisons under this Code” NY SE Rule 600(a)
provides, in pertinent part, that "[a]ny dispute, claim or controversy between a customer or non-member
and a member . . . and/or associated person arising in connection with the business of such member . . .
and/or associated person in connection with his activities as an associated person shdl be arbitrated
under the Congtitution and Rules of the [NY SE] as provided by any duly executed and enforcegble
written agreement or upon the demand of the customer or non-member." We point out, however, that
our holding in Spear, Leeds did not rest on the phrase "associated person in connection with his
activities as an associated person” (emphasis added). Our holding today interprets only the NASD
arbitration provisions, which do not contain that phrase.

5 Rule 10304 provides, in pertinent part: "No disoute, clam, or controversy shdl be digible for
submission to arbitration under this Code where six (6) years have eapsed from the occurrence or
event giving rise to the act or dispute, claim or controversy."
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thelr debate over the "time bar” provison sheds light on how they might resolve the issue before us
today.
For example, after holding that the time bar issues raised arbitrability questions, the

Seventh Circuit held that '[a]bsent an independent agreement between [the parties] to the contrary, our

precedent dictates that the parties did not agree to arbitrate the question of whether a clam was time-
barred by Section 15." Geneva Sec., 138 F.3d a 692 (emphasis added). Likewise, the First Circuit
has stated that "certainly a party who did not sgn the agreement did not consider who should decide
arbitrability.” Elahi, 87 F.3d at 599. Thus, in consdering whether certain issues are questions of
arbitrability, these courts have recognized that an express agreement is required to evidence a clear and
unmistakable intent to remove arbitrability questions from judicid determination.

At least one other digtrict court in this Circuit has anticipated our holding. See Kidder

Peabody & Co. v. Marriner, 961 F.Supp. 50, 53 (S.D.N.Y. 1997). In Mariner, the district court was

presented with the identicad scenario that we faced in Spear, Leeds and that we face today, except
under the American Stock Exchange (AMEX) Condtitution.®
Because the Supreme Court requires clear and unmistakable evidence that the parties

wish to submit the issue of arbitrability to an arbitrator . . ., and because the Second
Circuit has implicitly found that no such evidence exists where the parties have an

6 The arbitration provisons of the AMEX Conditution are in dl relevant respects identical to the
NASD Code provisons. See, e.g., Mariner, 961 F.Supp. a 53. AMEX Rule 612(b) provides, in
pertinent part, that "[t]he arbitrators shal be empowered to interpret and determine the gpplicability of
dl provisons under this Code." See dso AMEX Rule 600(a) ("Members. . . shdl arbitrate all
controversies arising in connection with their business . . . between them and their customers as required
by any customer's agreement or, in the aosence of a written agreement, if the customer chooses to
arbitrate.).
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arbitration agreement by virtue of the firm's membership in an exchange, | find that
the Court, and not the arbitrator, must determine whether or not these matters are
arbitrable.

1d.; see ds0 Zimring v. Coinmach Corp., 2000 WL 1855115, at *2 (S.D.N.Y. Dec. 19, 2000) (no

clear and unmigtakable intent evidenced where party is not a Sgnatory to contractud provison); cf. Inre

Herman Miller, Inc., 1998 WL 193213, a *4 (SD.N.Y. Apr. 21, 1998) ("Where the party seeking

arbitration is not a party to the arbitration agreement, the question of arbitrability is for the court, not the

arbitrator."), aff'd, Herman Miller, Inc. v. Worth Capita, 173 F.3d 844 (2d Cir. 1999) (unpublished

table decison).

Today, we expresdy hold that which we implied in Spear, Leeds. one party's
membership in an exchange, is insufficient, in and of itsef, to evidence the parties clear and
unmistakable intent to submit the "arbitrability” question to the arbitrators. Of course, we do not intend
to limit the ability of an exchange to fashion rules that bind its members to present arbitrability chalenges
to the arbitrators. See Spear, Leeds, 85 F.3d a 30 (recognizing the importance of "alowing and
fadilitating vigorous sdlf-regulation” by an exchange). To do S0, however, it must ether use clear and
unmistakable language or prohibit its members from bringing such chdlenges in the first place.
Accordingly, absent an express agreement between the Investors and John Hancock incorporating the
NASD Code or providing that "any and adl" disoutes be settled in arbitration, the digtrict court properly
undertook the determination of whether the Investors claims are arbitrable.

2. Scope of NASD Rule 10301

Having determined that the digtrict court properly undertook the arbitrability question,
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we now determine whether the district court answered that question correctly.  Although it should go
without saying, it is important to keep in mind that "the vdidity of [the Investors underlying] legd
agument is not pertinent to" our discusson. |d. a 28 (emphasis added). We determine only whether
the Investors may compel John Hancock to defend their clams in the arbitrd forum, not whether we

"deem’" those daims "meritorious” United Stedworkers of Americav. Am. Mfqg. Co., 363 U.S. 564,

568 (1960). We express no view on the latter.

The didtrict court held that the plain language of Rule 10301 encompasses disputes
between customers and members arising out of the business of associated persons. It found that "what
Is important is that the [Investors] were customers of a person associated with [John Hancock].
Because [the Investors] were Fucilo's customers and Fucilo was associated with [John Hancock], this
dispute is arbitrable” We review de novo a didtrict court's determination that the parties agreed to
arbitrate a given dispute. See Burns, 202 F.3d at 620.

"Arbitration "is a matter of contract and a party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit.” Bybyk, 81 F.3d at 1198 (quoting AT &
T Techs, 475 U.S. a 648). Thus, "[o]ur initial task is to determine whether [John Hancock] entered
into an agreement to arbitrate.” Spear, Leeds, 85 F.3d a 25. Here, John Hancock concedes that it
agreed by virtue of its membership in the NASD to arbitrate al disputes contemplated under Rule
10301.

Therefore, we proceed directly "to the second inquiry: whether the present dispute

between [the Investors] and [John Hancock] fdls within the scope of that agreement.” 1d. at 28.
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Whether a party is bound by an arbitration clause is governed by federd law. See Progressve Cas.

Ins. Co. v. C.A. Reaseguradora Naciond De Venezuda, 991 F.2d 42, 46 (2d Cir. 1993).

Nevertheless, "in determining whether the parties agreed to arbitrate [we] look[] to genera dtate law

contract principles for guidance" Chelsea Square Textiles v. Bombay Dyeing & Mfg. Co., 189 F.3d

289, 296 (2d Cir. 1999). Therefore, like the parties and the digtrict court, we rely primarily on our
prior precedent applying New York law.

Like any other contract, courts must interpret an arbitration provison to give effect to
the parties intent as expressed by the plain language of the provision. See Bybyk, 81 F.3d at 1199;

Am. Express Bank Ltd. v. Uniroyd, 164 A.D.2d 275, 277, 562 N.Y.S.2d 613, 614 (1st Dep't 1990)

("Rether than rewrite an unambiguous agreement, a court should enforce the plain meaning of that
agreement.") (citation omitted). Unlike most contracts, however, "any doubts concerning the scope of

arbitrable issues should be resolved in favor of arbitration.” Moses H. Cone Mem'l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 24-25 (1983); see dso Thomas James Assoc., 102 F.3d at 65.

[W]here the contract contains an arbitration clause, there is a presumption of arbitra-
bility in the sense that [a]n order to arbitrate the particular grievance should not be
denied unless it may be said with positive assurance that the arbitration clause is not
susceptible of an interpretation that covers the asserted dispute. Doubts should be
resolved in favor of coverage.

AT & T Techs, 475 U.S. a 650 (internad quotation marks omitted).

NASD Rule 10301(a) requires John Hancock to arbitrate "[a]ny dispute, claim, or
controversy . . . between a customer and a member and/or associated person arising in connection with

the business of such member or in connection with the activities of such associated persons . . . upon
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demand of the customer." In determining that John Hancock must arbitrate the Investors clams we
need look no further than the plain language of Rule 10301, keeping in mind that any ambiguity in the
language must be congtrued in favor of arbitration.

Rule 10301 can be broken down into two substantive parts. Fird, the Investors clams
must congtitute a "dispute . . . between a customer and a member and/or associated person.” Second,
the dispute must "arig€] in connection with the business of such member or in connection with the
activities of such associated persons' (emphasis added). The dispute is between the Investors and John
Hancock, a NASD member. Even assuming that the Investors claims do not relate to John Hancock's

business, but see First Montauk Sec. Corp. v. Four Mile Ranch Dev. Co., 65 F.Supp.2d 1371, 1379

(SD. Ha 1999) ("A dispute that arises from a firm's lack of supervison over its brokers arises in
connection with it busness") (internd quotation marks omitted), the parties do not dispute that the
Investors clams arise out of the activities of Fucilo, an associated person. Therefore, the only portion
of Rule 10301 that could foreclose the Investors right to arbitration on demand is whether the Investors
are "customers' in the sense contemplated by the NASD Code.

John Hancock argues that the Investors must be customers of John Hancock and not
merely of an associated person. In the digtrict court's view, "the term “customer' plainly refers to ether
the member['s|] or the associated person['s] customer.” We agree with the district court. There is
nothing in the language of Rule 10301, or any other provision of the NASD Code, that compels us (or
even suggests that we ought) to adopt John Hancock's narrow definition of the term "customer.” In

fact, the NASD Code defines "customer” broadly, excluding only "a broker or deder.” Rule 0120(g).
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The Investors are neither.
Even if we were to accept John Hancock's interpretation of Rule 10301, at best it
would raise an ambiguity as to the definition of "customer.” In the face of such an ambiguity, we would

be compelled to congtrue the provison in favor of arbitration, see Moses H. Cone Mem'l Hosp., 460

U.S. a 24-25, unless we could say with "positive assurance that the arbitration clause is not susceptible

of an interpretation that covers the asserted dispute” AT & T Techs, 475 U.S. at 650 (quotation

marks omitted); see dso Mehler v. The Terminix Intl Co., 205 F.3d 44, 49 (2d Cir. 2000), petition for

cert. filed, 69 U.SL.W. 3674 (U.S. Apr. 10, 2001). In our view, the clause is not only susceptible of
an interpretation encompassing the Investors disputes, but requires one. Therefore, in accordance with
the firmly established principles discussed above, we hold that the district court properly compelled
arbitration of the Investors clams.

John Hancock argues that "there is not a single reported case that has interpreted Rule

10301 to require a member to arbitrate with a clamant where the clamant could only establish it was a

customer of the associated person.” But see Wal S. Fin. Group v. Guthrie, No. 8:00-1271 (M.D. Ha.
Feb. 6, 2001) (order denying preliminary injunction) (incorporating prior finding that where defendants
showed a customer relationship with an associated person and the dispute arose out of the associated
person's business, digtrict court could not find that "the arbitration provison a issue. . . is not
susceptible of an interpretation in favor of arbitration™). Even if John Hancock's statement is true, it
does not help it. No federd appellate court has prohibited the customer of an associated person,

assarting a clam arisng out of the associated person's business, from compelling a member to arbitrate
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under Rule 10301. See, e.g., Miller v. Hume, 139 F.3d 1130 (7th Cir. 1998); Oppenheimer & Co. V.

Neidhardt, 56 F.3d 352 (2d Cir. 1995).

For example, in Oppenheimer, we held that because the investors had "turned over their
funds to Oppenheimer's [Vice President] so as to become customers of Oppenheimer,” they had
evidenced a sufficient customer relaionship with Oppenhemer.  1d. at 357. In doing so, we regjected
Oppenheimer's argument that the investors must have opened accounts with Oppenheimer to be its
customers. See id. John Hancock claims that, because we found a customer relationship between the
investors and Oppenheimer under Rule 10301 in that case, we reguire a customer relationship between
the member and the clamant in dl cases. One does not follow from the other. Our holding there does
not limit our gpplication of the NASD Code to the entirely distinct set of facts presented here any more
than our finding that a confession is sufficient evidence of a murder forecloses a subsequent finding that
the testimony of an eyewitness is sufficient as well. Our touchgtone is the language of the NASD Code,
which we must gpply to the facts of the present case. The absence of any case law directly supporting
our holding is the result of the rarity with which this factua scenario is presented to the courts and does
not imply support for John Hancock's postion.

In fact, most of the decisons rdied on by John Hancock contain language that supports

a broad interpretation of the term "customer.” See, e.0., WMA Sec. v. Ruppert, 80 F.Supp.2d 786,

789 (S.D. Ohio 1999) ("The facts that [the customers] never had an account with [the member] and
that the . . . promissory notes in which both [customers] invested were not approved products of [the

member] are irrdevant.”); WMA Sec. v. Wynn, 191 F.R.D. 128, 130 (S.D. Ohio 1999) ("A Customer
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is defined as anyone who is not a broker or dedler. "Customer' is not defined as WMA would have it,

as a person who opened an account with a brokerage firm."); First Montauk Sec., 65 F.Supp.2d at

1381 ("[The NASD Code] contain[s] no limitations other than exclusion of brokers and dedlers from
invoking rules relating to customers.”). To the extent any of these cases require indicia of a direct
customer relationship between the member and the customer, we reject them as contrary to the plain

language of Rule 10301. Cf. Investors Capital Corp. v. Brown, 2001 WL 539455, *5 (M.D. FHa

May 21, 2001) (holding that to alow arbitration where there is no direct customer relationship with the
member would "do sgnificant injugtice to the reasonable expectations of NASD members’) (internd
quotation marks omitted).

As our decison today is grounded in the plain language of the relevant provisons of the
NASD Code, we do not delve into any extringc evidence regarding the NASD's intent.  See Int'l

Klafter Co. v. Cont'l Cas. Co., 869 F.2d 96, 100 (2d Cir. 1989). We note in passing, however, that

we have reviewed John Hancock's additional arguments in that vein and find them inconclusive, a best.

B. DignissA or Stay

The Investors argue that the digtrict court erred by dismissing their counterclams on the
grounds that the counterclaims were conditiond and, dternatively, improperly pled. In addition, the
Investors claim that section 3 of the FAA requires that the digtrict court stay the action pending
arbitration.

We hold that the digtrict court properly dismissed the Investors counterclams on the

ground that they were conditiona. As John Hancock aptly stated in a September 26, 2000 letter to the
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digtrict court: "It was [the Investorg] that asserted, sua sponte, that the Counterclams were conditiond
on an adverse decison to their motion to compd arbitration.” When the district court ruled in the
Investors favor on the arbitrability question, that saf-imposed condition was not satisfied.

We do not reach the question of whether a counterclam must meet the requirements of
Rule 8 when a party brings an action for declaratory and injunctive rdlief to hdt arbitration. Nor do we
decide whether under different facts section 3 of the FAA requires the district court to stay the action

pending arbitration. Accordingly, whether the Supreme Court's recent decison in Green Tree Fin.

Corp. v. Randalph, 531 U.S. 79 (2000), impacts our reliance on the distinction between "embedded”

and "independent” proceedings, see, e.g., CPR(USA) Inc. v. Spray, 187 F.3d 245, 253 (2d Cir.

1999), and whether a counterclam can transform an otherwise "independent” proceeding into an
"embedded" proceeding are questions for another day.
CONCLUSION
For the foregoing reasons, we affirm the digtrict court's order and judgment granting the
Investors motion to compe arbitration, denying the Investors motion to stay the action pending

arbitration and dismissing the complaint and counterdams in their entirety.
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