The Baker & McKenzie
International
Arbitration Yearbook
2011-2012

JURIS



Questions About This Publication

For assistance with shipments, billing or other customer service matters,
please call our Customer Services Department at:
1-631-350-2100.

To obtain a copy of this book, call our Sales Department at: 1-631-351-5430
Fax: 1-631-351-5712 or 1-631-351-5430

Toll Free Order Line: 1-800-887-4064 (United States and Canada)

See our web page about this book:
WWWw.jurispub.com

COPYRIGHT © 2012 by JurisNet, LLC
All rights reserved. No part of this publication may be reproduced in any form or by
any electronic or mechanical means including information storage and retrieval
systems without permission in writing from the publisher.

Printed in the United States of America
ISBN 978-1-937518-05-9

This is the fifth edition of the Baker & McKenzie International Arbitration Yearbook,
an annual series established by the Firm in 2007. This collection of articles is
comprised of reports on arbitration in key jurisdictions around the globe. Leading
lawyers of the Firm’s International Arbitration Practice Group, a division of the Firm’s
Global Dispute Resolution Practice Group, report on recent developments in national
laws relating to arbitration and address current arbitral trends and tendencies in the
jurisdictions in which they practice.

For this 2011-2012 edition, the topic of Section C of each chapter is public policy in
international arbitration. Each jurisdiction reveals how public policy issues intersect
with arbitration.

The aim of this Yearbook is to highlight the more important recent developments in
international arbitration, without aspiring to be an exhaustive case reporter or a text-
book on arbitration in the broad sense. It is hoped that this volume will prove a useful
tool for those contemplating and using arbitration to resolve international business
disputes.

JurisNet, LLC
71 New Street
Huntington, New York 11743 USA
www jurispub.com



TABLE OF CONTENTS

FOreword...........ccocooiiiiiiiiiiiiiiiiiceteeeete e XXX1

About the 2011-2012 B&M Yearbook Editors ........................ xxxiii

Abbreviations and ACronyms..............cccccceevvieeiiiieniieencieeeiee s XXXIX
ARGENTINA

Gonzalo E. Caceres and Santiago L. Capparelli ............................. 1

A. Legislation, Trends and Tendencies.........ccccceecveeveenieeneennnnne 1

ALl LegiSlation......cccceuvieeeeiiiee e eeireeeeee e e e e e e e e e 1

A.2 Draft Legislation ........cccueeeeriiieeeniiieeeniieeeeiieeeenieee e 5

B CaSCS it 6

B.1 Enforcement of the Arbitration Agreement.............c.eeeene.e.. 6

B.2 Autonomy, Scope and Validity of the Arbitration Clause....... 7

B.3 Annulment of Award for Defects While Constituting

the Arbitral Tribunal.........cococeeviiiiiiiiinieeiieeieecee e 8

C. Public Policy in International Arbitration ...........c.cceecvevueennne 9

C.1 Does Public Policy Affect Arbitrability? .........ccceevvveereueeenee. 9

C.2 Public Policy and Enforcement of the Award...................... 12
AUSTRALIA

Leigh Duthie and Sarah Lancaster ..................ccccoeovviviiiiiniienneennn, 15

A. Legislation, Trends and Tendencies............cceevveerreeeenreennne. 15

A.1 Legislative Framework .........ccccceeeveieeieiiiieeiiiiee e 15

A.2 Amendments to Australia’s Legislative Framework ............ 16

A.3 Investor-State Arbitrations ..........c.eeeeveereveerrveerieeerseeennens 17

A4 TIENAS .eiiiiiiiiieeiiteeeiee ettt ettt 18

iii



Table of Contents

B CaSES it 19
B.1 Gordian Runoff: Standard of Reasons in
ATDItral AWArdS .....ccccvvveeeriiieeeiiieeeeireeeeeree e 19
B.2 IMC Aviation Solutions v. Altain Khuder:
Enforcement against Non-Party ...........ccceeveueerrieeenieencieennne 22
B.3 TeleMates v. SoftTel: Challenge to Jurisdiction
LT N {31121 7o) GOSN 25
B.4 Uganda Telecom v. Hi-Tech: Enforcement of
Foreign AWard........c..ceeeeeuveieeiiiiieeeciieee e eeeeeveee e 26
B.5 Wilson & Partners v. Robert Nicholls:
Arbitration and Court Proceedings...........cccvveeereiveeernnneeenn. 28
C. Public Policy in International Arbitration ............ccccceevueenee 30
C.1 INtrodUCHON ..eeereeiieeeeiieee ettt e eree e e 30
C.2 Public Policy at the Stage of Recognition
and Enforcement ..........cceeeeuieerieeniiieenieesieeeieeeiee e 30
C.3 Public Policy and Arbitrability ..........ccccveeeeeerveeeeerieeeennen. 33
AUSTRIA
Stefan Riegler and Heidrun E. Preidt ..................cccooovviiiinnnnnnen. 37
A. Legislation, Trends and Tendencies..........ccceveeveereereernns 37
B CaSES i 38
B.1 Lack of an Arbitrator’s Signature on the Arbitral
Award Does Not Violate Public Policy ........ccceeeuvereeennenn. 38
B.2 A Substantive Review of the Arbitral Award Is
INAadmiSSIbIE .....veveeiiiieeeiiiee et 39
B.3 The “Duly Certified” Copy of the Arbitral Award............... 40
C. Public Policy in International Arbitration ............cccceeceeeeniee 41

iv



Table of Contents

C.1 Scenarios of Reliance on Public POlicy ........cccceeeevveeeenneen. 41
C.2 Modes and Limitations of Reliance on Public Policy........... 43
C.3 What Constitutes “Public POlicy”?.....ccccvvreererreeeecrreeeennen. 43
C.4 Review of Alleged Breaches of Public Policy ..................... 44
AZERBAIJAN
Gunduz Karimov and Jamil Alizada......................... 47
A. Legislation, Trends and Tendencies..........ccceeeeveererreennnne 47
Al GENETAl .ot 47
A2 Types of Arbitration .........eeeeevveeeeicireeeeiiieeeesieeeeeeveeeeeens 47
A.3 Regulation of International Arbitration...........ccceeeeeuvreeennnns 48
A4 The International Commercial Arbitration Court................. 50
A.5 Protection of Foreign Investment................ccoeeeeeeeeeeeeennnn. 51
B. CaSES it 53
B.1 General .....cooueeiiiiiiiiiiiieeieee e 53
B.2 Recognition of Cases in 2010 .........ccceevveeeerciiieeecrieeeeeneen. 53
B.3 Recognition of Cases in 2011 .....ccveeieeriieeeeiieeeeeiiee e, 53
B4 ICAC CaSES.uuveeruriieiiieniiierniieeniieeeieeeniteesbeeenieeesieeesbeeenes 55
C. Public Policy in International Arbitration ............ccccceveennnen. 55
BELARUS
Alexander KorobeiniKov..............ccccoiiiniiniiiiiineeneee 57
A. Legislation, Trends and Tendencies..........cccevvevveevreererenenennn 57
A.1 Domestic Legislation.........ccoceeereeinieeriieenieenieeenieenneenn 57

A.2 International TreatieS.........coovvvviviiiiiiiiiiiiiiiiiiiii, 60



Table of Contents

B.1 Arbitration Clause Providing for Disputes to Be
Resolved by Arbitration Is Effective Notwithstanding
Differences between Russian and English Versions
OF ClaUSE ..eeeeeeeieiiiiiiieee et

B.2 Reference to Resolving Disputes in an Arbitration
Court is Sufficient to Render the Arbitration Clause

C. Public Policy in International Arbitration .............cccecveennnen.
C.1 Legal Framework .........cccoceevvvviiiiiiiiiieeeeeeeeee,

C.2 Application of the Concept of Public Policy
by Belarusian CoOurts ........ccceeeeeeeeeererrrennnnnnnnnnnnnnnnnnnnnnnnnnns

BELGIUM
Arne Gutermann, Joeri Vananroye and Koen De Winter ...........

Vi

A. Legislation, Trends and Tendencies..........ccccevvevvververerenenenne.
A.1 Recent Legislation.........cceeeeiiiiiiiiiiiiiiiiiiiiiiiiieiieeeeeeeeeeeeeenes
A.2 Validity of the “Hybrid Arbitration Clause”........cccccceeuuneee

B.1 Invalidity Due to Conflicting Reasons in Award .................
B.2 Invalidity because of Conflict with Public Policy ................

C. Public Policy in International Arbitration ............cccceecereenee

C.1 Scenarios of Reliance on Public POliCY ........cccceevriueneeeeenn.

C.2 Rules that Constitute “Public Policy”—
Recent EXamples ........ueeeeueeeeeeiiiiiiiiiiiiiiiiii

C.3 Review of Alleged Breaches of Public Policy...........cccue....



Table of Contents

BRAZIL
Joaquim T. de Paiva Muniz, Luis Alberto Salton Peretti
and Leonardo Mader Furtado ...........c..ccooceeviiniiiiicinnicieeene, 77
A. Legislation, Trends and Tendencies..........cccovvevveerreernrennnenne. 77
Bl CaSES ittt 79
B.1 Conflict of Competence between Arbitral Tribunals............ 79
B.2 Nationality of Arbitration AWards ..........ccecceevreeerueeriuennne 81
B.3 Arbitration Clause and Public Bidding ..........c.ccccecuvveennneen. 81
B.4 Arbitration of Employment Disputes............ccceeeervveeeennnenn. 82
B.5 Writ of Mandamus against Decisions in Arbitrations........... 82
B.6 Lack of Signature on the Arbitration Agreement................. 84
C. Public Policy in International Arbitration .........c..ccccceereeneen 85
C.1 Sources of the Public Policy Exception ........ccccccevvuuueeeeeee. 85
C.2 Application of International Public Policy in Brazil............. 86
CANADA
J. Brian Casey and Christina L. Doria...............cccocovviiiiniiennnnn, 91
A. Legislation, Trends and Tendencies...........ccceveeveereereennnne 91
ALl Legislation.....cceeeveeeeeeiiieeeiiee et 91
A2 Trends and Tendencies ..........coveereereerieriienniensieenieeneenens 91
B. CaSES i 92
B.1 Seidel v. TELUS Communications Inc. ..........cccccccvuveeennnen. 93
B.2  United Mexican States v. Cargill, Inc. ..........cccccceeeuveeennee.. 95
C. Public Policy in International Arbitration .........c..cccceecevueenee 98
C.1 Scenarios of Reliance on Public POlicy ........cccceeervveeeennnenn. 98

vii



Table of Contents

C.2 Modes and Limitations of Reliance on Public Policy......... 100
C.3 Rules that Constitute “Public Policy”........ccccovvveererreeennnns 100
C.4 Review of Alleged Breaches of Public Policy ................... 103
CHILE
Antonio Ortuzar, Sr., Rodrigo Diaz de Valdés and
Francisco Grob Duhalde..............ccccoiniiiininniniiininciccneeee, 105
A. Legislation, Trends and Tendencies.........c.ccecevereerereennee 105
A.1 Legislative Framework ..........cccceeeveieeeeniieeeeniiieeeeieeens 105
A.2 Enforcement of Foreign Arbitral Awards..........c.ccccvveeennne 106
A.3 Trends and Tendencies ..........ccoceerueenueenieeneeneenieneeeneen 106
B, CaSES i 106
B.1 Enforcement of an Arbitral Award Annulled at
the Place of Arbitration.........ccevveerveeinieeniieenieeeniee e 107
B.2 Enforceability of the Arbitration Clause ............ccceeevveennee. 108
C. Public Policy in International Arbitration ............cccceueenee.e. 110
C.1 Concept of Public Policy under Chilean Law..................... 110
C.2 Violation of Public Policy as a Ground for Refusing
Recognition of an Arbitral Award...........ccovveeeeuieeeennen. 110
CHINA
James Kwan, Peng Shen and Sarah Zhu ......................coceeen. 113
A. Legislation, Trends and Tendencies...........ccoecueeveereeeneeennen. 115
Al SPC COMMENES....eeerutireiieeaiieeniieeeniteenieeeniteesieeenereesanee 115
A.2 New Proposed CIETAC Rules.........cccoeevveeeeecriereeiiieeeenns 117
B, CaSES i 119

viii



Table of Contents

B.1 Subway International B.V. v. Beijing Sabowei

CALETING «eeevveeeeeiieeeeeciieeeeeteeeestaeeeestaaeesstaaeesnnsaaaeenes 119
B.2 Liupanshui Hidili Industry Co., Ltd. v. Zhang
Hongxing (2010) Min Er. Zhong Zi No. 86 ........cccceuveeennne. 120
C. Public Policy in International Arbitration ............c.c.ccuveene.e. 121
C.1 Scenarios of Reliance on Public Policy ........cccceeeeeuvveeenns 121
C.2 Modes and Limitations of Reliance on Public Policy......... 122
C.3 Rules that Constitute “Public Policy”........ccccoveeeeereeeennns 123
C.4 Review of Alleged Breaches of Public Policy ................... 125
COLOMBIA
Claudia Benavides.............occoceiinienininiinincecec e 129
A. Legislation, Trends and Tendencies...........cccecverveecreereennen. 129
A.1 Overview of the Arbitral Legal Framework ...................... 129
A.2 Specifics of International Arbitration ...........cceccevverevveenee. 132
A3 Trends and Tendencies ...........eeeveeerueernieenieenneeenveeennns 135
B. CaSES i 139
B.1 Rules that Constitute “Public Policy”........ccccovvveererveeennnns 139

B.2 The Public Policy Defense Does Not Need to Be
Invoked before the Arbitral Tribunal in Order to Be

Relied upon at the Enforcement Stage...........ccceevveeeenneen. 140
B.3 Applicable Standards to Decide Whether a Foreign
Award Shall Be Recognized in Colombia...........ccec.nn...... 141
B.4 Arbitrability of Contractual Controversies Where
the State Is a Party to the Contract ............cccveeeeeeuveeeennneen. 142
C. Public Policy in International Arbitration .............cccecueenene 143
C.1 Scenarios of Reliance on Public POlicy ........ccceeeeeeuveeeenns 143



Table of Contents

C.2 Modes and Limitations of Reliance on Public Policy......... 145
C.3 Review of Alleged Breaches of Public Policy ................... 145
CZECH REPUBLIC
Martin Hrodek and Jan ZrceK...........cccccoevevvininienincnicnineenne. 147
A. Legislation, Trends and Tendencies...........cccecverveecreeneennen. 147
A.1 Recent Developments in Legislation ............cceeeeveereueeenee. 147
A2 TIONAS .eiiiiieiiiieitie ettt ettt et s 148
B, CaSES i 149
B.1 Permanent Arbitration Courts versus Czech
Private Companies Administering Arbitrations ................. 149
B.2 A Party’s Opportunity to Present Its Case...........cccecuvrennee. 150
B.3 Regulation No. 44/2001 and Court Proceedings
Relating to Arbitration.........cceeeveeeeeriieeeniiieeeeiee e, 151
C. Public Policy in International Arbitration ............ccccceueenee.e. 152
C.1 Scenarios of Reliance on Public POlicy ........cccceeereveeeennnns 152
C.2 Modes and Limitations of Reliance on Public
POLICY e eietiiie ettt ettt e e e e e e e e 153
C.3 Rules that Constitute “Public Policy”.......cccccovveeererverennns 156
C.4 Review of Alleged Breaches of Public Policy................... 158
C.5 CONCIUSION ..eenvieniiiniiiiieeniee ettt 160
FRANCE
Jean-Dominique Touraille and Eric Borysewicz........................ 161
A. Legislation, Trends and Tendencies..........cccceeeevveerveeennennns 161
B. CaS€S i 166



B.1

B.2

B3

B4

B.5

B.6

B.7

B.8

B.9

Table of Contents

A Non-Signatory to an Arbitration Agreement May
Be Considered a Party to That Agreement If It

Acts in a Manner Consistent with Being a Party.............

An Arbitral Award Does Not Violate Due Process

or International Public Policy If, during Arbitral
Proceedings, the Tribunal Has Been Shown
Classified Documents, So Long As the Tribunal Does

Not Base Its Decision on Such Documents....................

A Domestic Arbitral Award Rendered Abroad and

Set Aside May Still Be Enforced in France....................

The Party Claiming Absence of Fair Deliberations
Must Overcome a Presumption of Fair Deliberations

between ArbitratorS .......ceeeveeneieveeeeeiiieeeeeieeeeeeeeeeeennes

When a Party Delegates to a Third Party Its Rights
and Duties under a Contract Containing an Arbitration
Clause, the Third Party Will Be Bound If It Has
Knowledge of the Arbitration Clause and has

Participated in the Performance of the Contract ............

An Arbitrator Must Disclose Having Worked in the
Same Firm as a Party’s Counsel, but Being a
“Facebook Friend” with Counsel Did Not Give
Rise to a Reasonable Doubt as to the Arbitrator’s

INdependence.........uuuueverurereuererieiiieieieeeeeeeeeeeeeerereeeaeaen

Arbitrators Are Expected to Provide Parties with

Statements of Independence When Requested ...............

The Allocation of Interest Is Considered an Issue

Pertaining to the Performance of an Agreement .............

Tort Actions against Arbitrators Are Not Covered
by the Arbitration Clause under Which They Were

APPOINLEA ...

X1



Table of Contents

B.10 A Party Is Estopped from Challenging a State
Court’s Jurisdiction If It Has Already
Waived Its Rights under the Arbitration Clause............... 180

B.11 A Partner in a Company Can Be Deemed to Have
Validly Agreed to an Arbitration Clause Found
in the Company’s Bylaws ........ccccccevvveeeeeiiereeecireeeeennen. 181

B.12 Arbitrators Have a Duty to Disclose Factual
Circumstances Involving Firms to Which They
Belong and Parties May Still Seek to Set Aside
the Award despite Not Having Challenged the
Arbitrator during the Proceedings ........c.ceevevveeereireeennnns 183

B.13 The Conseil Contitutionnel Does Not Have
Jurisdiction to Rule on a Preliminary Question of

Constitutionality From an Arbitral Tribunal.................... 184
C. Public Policy in International Arbitration ............cccceueeneee. 185
C.1 Scenarios of Reliance on Public POlicy ........ccceevrevveeennnns 185
C.2 Modes and Limitations of Reliance on Public
POLICY e eeetieee ettt ettt e e e e rb e e e 188
C.3 Rules that Constitute “Public Policy”.......ccccccvveeererreeennnns 191
C.4 Review of Alleged Breaches of Public Policy ................... 192
GERMANY
Ragnar Harbst, Heiko Plassmeier and Jiirgen Mark ................. 195
A. Legislation, Trends and Tendencies..........c.cceeeevveerveeennenns 195
A.1 Duration and Cost of Arbitration Proceedings................... 195
A.2 What is the Cause for the Complaints?..........ccccveeeennennn. 196
A3 Is There a Cure?.....coceeerueeniieenieeniieeniee et enieee s 199
B. CaSES i 201

Xii



Table of Contents

B.1 No Preclusion of the Right to Resist Enforcement
of an Award in Germany for Failure to Challenge at
the Place of Arbitration.........ccceeeeeeeiriiiiiiiececeiiiniinieeeeen.

B.2 Termination of an Arbitrator’s Mandate for Undue
Delay of the Proceedings ...........cccceeeeriiiiiieeeeniiniiiieeeeen.

B.3 Form Requirements for Arbitration Agreements
With CONSUMETS ...coovuviiiiiiiiiiiiiieeeeeeeeee e

B.4 Consumers Cannot Decide to Treat Invalid
Arbitration Clauses as Valid.........coeeevvveeiiiiiiniiiiieeeeiinnnes

B.5 Effect of Choice of Non-Performance in Insolvency
on Arbitration Agreement ............eeeeeeeenenennnnnnnnnnnnennnnnnnnns

B.6 Setting Aside an Arbitral Award for Breach of
Agreements between the Parties ..........cccccceeveiiiiiiiinnnnnne.

C. Public Policy in International Arbitration ............c.cccuveene.e.

C.1 Scenarios of Reliance on Public Policy ..............cceeenenn.

C.2 Modes and Limitations of Reliance on Public Policy .........

C.3 Rules that Constitute “Public Policy”.........ccccceeriiiuieneenen.

C.4 Review of Alleged Breaches of Public Policy ...................
HONG KONG

James Kwan and Jasmine Chan ...

A. Legislation, Trends and Tendencies...........ccoeceerveereeeneeennen.

A.1 The New Hong Kong Arbitration Ordinance.....................

B.1 Enforcement against a Sovereign State in
Hong Kong.....oooeiiiiiiiiiiiiiiiiiiee et



Table of Contents

B.2 Setting Aside Award for Procedural Irregularity ............... 235

B.3 Upholding Enforcement of Award ..........ccceeevveeeeerieeennnns 237

C. Public Policy in International Arbitration ............ccccceueenee.e. 239

C.1 Reliance on Public POLCY ......eeeeecevieeeeiiieeeeiieeeeieeee s 239

C.2 Rules That Constitute “Public POlicy”........cccovveeererreeennnns 239

C.3 Review of Alleged Breaches of Public Policy ................... 242
HUNGARY

Jozsef Antal and Laszlé Burger ..............cccoocoeveeieevciencieeiee e, 247

A. Legislation, Trends and Tendencies...........cccecverveecreerennnen. 247

Al Le@isSlation...c.cueeerieeenieeeiieeeiee ettt 247

A2 Trends and Tendencies ..........ccevveerveeenueeniieeenueennieeennnes 250

B, CaSES i 251

B.1 Arbitration Agreement Incapable of Being Performed
—Lack of Accurate Determination of the Arbitration

COUTE ettt ettt st st st 251

C. Public Policy in International Arbitration .............cccecueenene 252

C.1 Scenarios of Reliance on Public POliCy ........ccceeeeeeuveeeenns 252

C.2 Modes and Limitations of Reliance on Public Policy......... 253

C.3 Rules that Constitute “Public Policy”.........cccovvveeeerreeennnns 254
INDONESIA

Timur Sukirno, Andi Yusuf Kadir and Reno Hirdarisvita........ 257

A. Legislation, Trends and Tendencies.........c.ccecevereereneennee 257

B. CaSCS ittt 259

B.1 Common Tactics to Defeat Arbitration Clauses................. 259

X1iv



Table of Contents

B.2 Indonesian Courts’ Jurisdiction to Annul Foreign

ATbItral AWArds ......eeeeeeei e 261
C. Public Policy in International Arbitration ............c.c.cuveen..e. 262
ITALY
Gianfranco Di Garbo .................ccooooviviiei 267
A. Legislation, Trends and Tendencies.........c.ccecevereerereennee 267
B CSCS wuuuiiiiieiiiei e 268
B.1 Enforceability of an Arbitral Award against
the Public AdminiStration ........ccceeeeeeveeeeeveieeenennens 268
B.2 Arbitration and Insolvency Procedure ...........ccccceeeuvveeennn. 269
B.3 Rules of Procedure in Arbitration Proceedings.................. 269
B.4 Arbitration Clause in International Arbitration.................. 269
C. Public Policy in International Arbitration .............cccceveeuneens 270
C.1 Relevance of Public Policy in the Enforcement of
ATDItral AWArds .....ooooiiiiiiiieeeeeeeeeeeeeee e 270
C.2 The Meaning of “Public Policy” under Italian Law ........... 271
C.3 Examples of Breaches of Substantive Public
POLICY e eiitiiee ettt ettt 271
C.4 Examples of Breaches of Procedural Public
| 820) 1T 2RISR 272
JAPAN
Haig Oghigian, Mami Ohara and Hiroyuki Hamai .................... 275
A. Legislation, Trends and Tendencies...........cccecverveecreereenen. 275
A.1 Historical Background...........cccceeevevereeniieeeenireeeeeineenns 276
A.2 Main Features of the Arbitration Law ..........ccceueeeereeeeennnn. 277

XV



Table of Contents

B. CaSES i
B.1 Court Assistance in Taking Evidence................cceeeeeeennnn.
B.2 Separability of Arbitration Agreement .........ccccceeevuuveeeeen.
B.3 Public POliCY «.ooovveiiieiiiiiiiiiii,
B.4 Enforcement Order............coeevvveiiiiiiiiiiiiiiiiiiiiieeeeeeeeeee,
C. Public Policy in International Arbitration ............c.c.cuveen..e.

C.1 Effect of Arbitral Awards Conflicting with
PUDLIC POLICY vttt

C.2 Setting Aside Arbitral Awards .........ooeeeviviiiiiiinnnnnnnn.
C.3 Enforcement and Recognition of Arbitral Awards.............
C.4 Invalidity of Arbitration Awards.............cceeeeeeeeeeeeeeeeennnn.
C.5 Pending Arbitration ..........ceeveveeeeeeieiiininininineieeeeeeeeeeeeenn,

KAZAKHSTAN
Azamat Kuatbekov and Alexander Korobeinikov ......................

Xvi

A. Legislation, Trends and Tendencies...........ccoecueeveeveeeneeennen.
A.1 Domestic Legislation............ccceeeeeeeeeeeeeieeeeeeeeeeeeeeeeeeee,
A.2 International Treaties........ccevvreriririieiiriiieieeiieeeeeeeeeeeeeeeenes

A.3 Recent Amendments Concerning Mediation and the
Arbitrability of Disputes Involving Consumers..................

DN (= 1 T TP

B.1 Investment DiSputes .........ceevvveeverieiiiniiinineeeeeeeeeeeeeeeeeenn,
B.2 Commercial Arbitration Disputes ............ccceeeeeeeeeeeeeeennn..

C. Public Policy in International Arbitration ............cccceueeneee.



Table of Contents

C.1 Definition of Public Policy under Kazakh Law ................. 303
C.2 Application of Public POLCY.......cccvvteeriiiieeeiiieeeeiieeeenns 304
MALAYSIA
Elaine Yap........oooooiiiiie et 307
A. Legislation, Trends and Tendencies...........cccecverveereeneannen. 307
A.1 Legislative Framework ..........cccceeeeeveieeniiiee e, 307
A2 Trends and Tendencies ..........ccevveervueeenueensieeenueennieeennnes 308
B. CaSES i 310
B.1 Construction of Arbitration Clauses .........cccceeerveernueeennne. 310
B.2 Setting Aside Arbitral Awards.........ccceeveveeerieenieerneeenne 312
B.3 Recognition and Enforcement of Arbitral Awards............. 314
C. Public Policy in International Arbitration .........c..cccceueenee.e. 315
C.1 Scenarios of Reliance on Public Policy ........cccceeeeevveeennnns 315
C.2 Modes and Limitations of Reliance on Public Policy......... 317
C.3 Rules that Constitute “Public Policy”........ccccovvveererieeennnns 318
C.4 Review of Alleged Breaches of Public Policy .................. 319
MEXICO
Salvador Fonseca-Gonzalez and Javier L. Navarro-Trevifio.....321
A. Legislation Trends and Tendencies............cccecveveereeeneeenen. 321
A.1 Constitutional ReCOgNition..........ccuvveerrvreeeeriieeenriieeennns 322
A.2 Mexico as a Seat for Arbitration ..........ceceeeerveeriieerneeenne. 322
A.3 Recognition and Enforcement of Foreign Commercial
Arbitral Awards in MeXiCO.....ccocueerveernirenieenieeenieenieens 323
A4 Interim Relief ....cocoviiiiiriiiiiiiiiieecceen 323



Table of Contents

THE NETHERLANDS
Frank Kroes and Saskia Temme.....................cccccciiil

Xviil

A. Legislation, Trends and Tendencies...........cccecveeveereeneannen.
Al Legislation.......ccceeiiiiiiiiiiiiiiiiiiiiiieiiiiieieeeeeieeeeeeeeeeeeeeeeeeees
A.2 Proposed Changes to the Dutch Arbitration Act.................

A.3 Trends and Tendenci€s ........cooevveveiveeeeiieneeeeeieeeeeraeenns

B.1 Court Proceedings: Recognition of Foreign Arbitral
Awards in the Netherlands ...........ccceeeeiiiniiiiiiiiciiinnnnnnn.

B.2 Court Proceedings: Inclusion of Arbitration Clause in
General Terms and Conditions Found to be an
Unreasonable Burden for the Consumer .................uueeeee...

B.3 Court Proceedings: Jurisdiction of Dutch Courts over
Claim for Limited Discovery where Arbitration is
Outside the Netherlands.........cccccceeeviieiiniiieinniieeeeneee.

B.4 Arbitration Proceedings: Interpretation of a Contractual
Clause on Dispute Resolution as a Valid Arbitration
AGIEEMENT...ceiiiiiiiieeeiiiiiiiieee ettt eeeteree e e e eeneees

C. Public Policy in International Arbitration ............c.c.cue.e.....
C.1 Reliance on Public Policy before Dutch State Courts...........
C.2 Reliance on Public Policy in Arbitral Proceedings.............
C.3 Rules that Constitute “Public Policy”..........ccccceveviuieneeeen.



Table of Contents

PHILIPPINES
Emmanuel S. Buenaventura, Lemuel D. Lopez and
Jay Patrick R. Santiago ..............cccoeeviviiiiiniieeeee e 345
A. Legislation, Trends and Tendencies.........c.ccecevereenereennnne 345
A.1 ADR Rules 0f COUIt....ccovuririiiniieiniieeniieeiieeniee e 345
A2 TPO Arbitration RUIES .......eevuiienieeriiienieeniieeiiee e 347
A3 Court-Annexed Mediation...........coceeveeneeneenieniennieenen. 349
Bl CaSES ittt 351
B.1 Jurisdiction of the Arbitral Tribunal vis-a-vis the
TriAl COUIt...nvtieiiieiiieeniee ettt ettt 351
B.2 Trial Court’s Power to Issue Interim Relief....................... 353
B.3 Enforcement of Foreign Arbitral Award.............ccccvveeennes 355
C. Public Policy in International Arbitration ............c.c.ccuveen..e. 357
C.1 Scenarios of Reliance on Public Policy...........ccceeeuvrnnnenn.. 357
C.2 Modes and Limitations of Reliance on Public
POLICY e ietieie ettt ettt e e e e e e e e 358
C.3 Rules that Constitute “Public Policy”........ccccoveeererieeennns 360
C.4 Review of Alleged Breaches of Public Policy ................... 363
POLAND
Marcin Aslanowicz and Sylwia Piotrowska ............c.c.ccccocvvvnennnen. 365
A. Legislation, Trends and Tendencies.........c.cceceverienereennene 365
A.1 Sources of Arbitration Law in Poland ............ccccueeruernne. 365
A2, ATDItrability ..oeeereieiiiiieeeeee e 365
A.3 Arbitration Agreement..........cccueeeeeeveeeeriiieeeiiieeeeeneeens 366

XixX



Table of Contents

A4 ATDITFALOTS ..ottt 367
A.5 Jurisdiction of an Arbitral Tribunal..........ccccceeevueernuneennne. 367
A.6 Proceedings before an Arbitral Tribunal............c.cceveeeneee. 368
A.7 Conclusion of Arbitral Proceedings...........cccoveuvereeennnnnnn. 369
A.8 Appeals against Arbitration Awards...........ccceeeveeeerenneennn. 369
A.9 Recognition and Enforcement of an Arbitral Award.......... 371
B. CaSES it 372
C. Public Policy in International Arbitration .............cccecueenene 373
RUSSIAN FEDERATION
Vladimir Khvalei and Irina Varyushina......................ccoccoe. 375
A. Legislation, Trends and Tendencies..........c.cceeevvveerveeennennns 375
B. CaSES i 378
B.1 Stena RoRo AB (Sweden) v. Baltiysky Zavod
OJSC (RF) ettt ettt 378
B.2 Tabellion Limited (the Republic of Cyprus) v.
A. G. Ischuk (Russian Federation)..........cccceeeeeeeeiennnnnnnnnn. 386

XX

B.3  Ciments Francais (France) v. Holding Company
Sibirsky Cement OJSC (Russia) and Istanbul

Cimento Yatirimlart Anonim Sirketi (Turkey) .......cccoeeennn. 388
Public Policy in International Arbitration ..............cccecuee.ee. 392
C.1 Scenarios of Reliance on Public POliCy ........ccceeeeeeuveeeenns 392
C.2 Modes and Limitations of Reliance on Public Policy........... 393
C.3 Rules that Constitute “Public Policy”........ccccovvveererieeennns 394



Table of Contents

SINGAPORE
Chan Leng Sun, S.C., Celeste Ang, Gerald Kuppusamy
and Shum Wai Keong ................cccoovviiiiiiiniieeeece e 397
A. Legislation, Trends and Tendencies.........c.ccecevereenereennnne 397
A.1 Proposed Amendments to the International Arbitration
Act (Cap 143A,2002 Rev Ed) (“IAA™) c.eoeevivieieeeeeenee, 397
A.2 Proposed Enactment of Foreign Limitations Periods
Bill e 398
Bl CaSES .ottt 399

B.1 Avoidance Claims in Insolvency Non-Arbitrable, but
Pre-Insolvency Disputes Remain Arbitrable after the
Commencement of Winding Up .......cccveeeervieeeenciieeeennnnen. 399

B.2 Setting Aside Arbitration Awards for Exceeding the
Scope of Submission to Arbitration.............ccevveeerevveeennnns 403

B.3 Arbitrators May Only Decide within the Boundaries
of the Parties’ Pleadings.........cccoveeeevrveeeeivieeeesireeeeeennen. 405

B.4 Arbitral Award May Be Set Aside on Public Policy
Grounds If It Enforces an Agreement with the Object

of Breaching International Comity...........ccoveeeervveeeenneen. 408
C. Public Policy in International Arbitration ............c.ccceueenee.e. 409
C.1 Reliance on Public POCY .....vvveveeevieeeeciieeeeiieeeeeiieee e 409
C.2 Rules that Constitute Public POliCY ......cceeeeeevieeeeiiieeennns 409

C.3 Limitations on and Review of Alleged Breaches of
PUBLIiC POLICY .evvvvieeiiiiieeiiiiie ettt 411

SPAIN

José Ramén Casado and Victor Mercedes.............cc.ccocceeeenenee 415
A. Legislation, Trends and Tendencies..........cccceeeevveerreeennennns 415
A.1 Amendment of the Spanish Arbitration Act ...................... 415



xXxii

Table of Contents

A.2 Procedural Aspects of the Amendment...........ccccceerenunnnnee
A3 Arbitration in EQUIty......cccceviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeens
A.4 Suitability of Arbitrators and Their Liability.....................
A.5 Challenging Corporate Resolutions..........ccccuveeeeeeernnnunnnee
A.6 Arbitration of Disputes between Public
Administrations and Other Public Bodies ..............cc........

A.7 Insolvency Aspects of the Reform .......................
CASES .ttt st
B.1 Invalidity of an Arbitration Provision where Dispute

Resolution Clauses are Contradictory...........cceeeeuuenennnee.
B.2  Annulment of an Award Rendered in an Arbitration

Commenced after an Insolvency Filing ...........ccccccuueneeee.
B.3  Denial of Enforcement of an English Judgment on an

AWATd .
B.4  Special Matters Subject to Arbitration..................c.........
B.5 Arbitration Clauses in Swap Agreements........................
B.6  Criminal Lis Pendens in an Arbitration Case...................
B.7 Infringement of Procedural Public Policy Leads

to the Annulment of an Award..........cccceeeviiiinnennnnn.
B.8 Dismissal of an Action for Annulment of an Award

Based on an Infringement of Public Policy Unrelated

to Basic Constitutional Rights .........ccccceeeeeiiiiiiiiinnnnnnnns
B.9  Public Policy as a Pretext to Review an Arbitrator’s

DECISION ..
B.10 It Is Not Possible to Use Arbitration in Equity

to Obviate Mandatory Substantive Regulation ................



Table of Contents

C. Public Policy in International Arbitration ............ccccceueeneee. 427
C.1 Scenarios of Reliance on Public Policy ........cccceeevevveeennns 427
C.2 Modes and Limitations of Reliance on Public Policy......... 428
C.3 Rules that Constitute “Public Policy”.........cccoveeeeerieeennnns 429
C.4 Review of Alleged Breaches of Public Policy ................... 430
SWEDEN
Anders Isgren, Jonas Benedictsson, Stefan Bessman,
Magnus Stalmarker and Anders Nilsson .............ccccocevevevvenennen. 433
A. Legislation, Trends and Tendencies.........c.cceccevereevereennee 433
Bl CaSES oottt 434
B.1 Arbitrator’s Impartiality.......c..ceeeeevveeeeeciieeeeiiieeeeeiieee s 434

B.2 Discovery of Trade Secrets in Arbitration Proceedings......436

C. Public Policy in International Arbitration ............cccceueenee.e. 439
C.1 Scenarios of Reliance on Public POlicy ........cccceeereuvveeennnee 439
C.2 Modes and Limitations of Reliance on Public Policy......... 440
C.3 Rules that Constitute “Public Policy”........ccccoveeeecrreeennnns 441
C.4 Review of Alleged Breaches of Public Policy ................... 442
SWITZERLAND
Urs Zenhiusern, Joachim Frick, Anne-Catherine Hahn
and Luca Beffa...............cocoiiiiicee, 445
A. Legislation, Trends and Tendencies.........c.ccecevereeveneennee 445
A.1 New Swiss Federal Code of Civil Procedure..................... 446

A.2 Revisions to the Swiss Rules of International
PN u o1 15,c215 (o) s WA 447



Table of Contents

A.3 Proposals and INitiatives ........cceeeeereveeeercieeeesireeeeeeneeens 449
CASES ettt ettt ettt ettt et ettt s 451
B.1 “Truncated Arbitral Tribunals” and Ne Bis In Idem ........... 451

B.2 Challenge against Refusal to Render an Additional
Award and Power to Award Interest............cceeveveernueeennne. 454
B.3 Legitimate Interest in Challenging an Award.................... 456

B.4 Extension of an Arbitration Clause to a Third Party
Where a Contract is in Favor of That Third Party.............. 457
B.5 Multi-Tier Dispute Resolution Clauses...........cccovverveeennne. 459
Public Policy in International Arbitration ..............cccccuee.ee. 461
C.1 Scenarios of Reliance on Public POliCy ........ccceeeveeveeeennnns 461
C.2 Modes and Limitations of Reliance on Public Policy......... 462
C.3 Rules that Constitute “Public Policy”........ccccovveeererieeennnns 463
C.4 Review of Alleged Breaches of Public Policy ................... 467

TAIWAN
Tiffany Huang and Amber HSU ...............ccccoooeiiiiiiiiiiiccee e, 471
A. Legislation, Trends and Tendencies.........c.ccecevereenereennee 471
AL OVEIVIEW ...eeiiiiiiiiieeeiite ettt ettt e sttt et e s e s 471
A2 Arbitration ASSOCIAtIONS ...eceveeereueerrierenieenieeeniieenieeenanes 472
A.3 Recent Developments across the Taiwan Strait ................. 473
CASLS et 475
B.1 Definition of a Valid and Effective Arbitration

YN A (<11 1153 1| S URR 475
B.2 Ad hoc ArbItration.........cccceeveerierieenieenieeneeneeeeeeeen 477

XX1V



Table of Contents

B.3 Appointment of Arbitrators by the Court or
Arbitration Association..........oeeeeueveeereeerinnnnnnee

B.4 Challenge and Withdrawal of Arbitrators ...........
B.5 Notification of an Intervention in the Arbitration
B.6 Time Limit for Rendering Arbitral Awards.........
B.7 Enforceability of Arbitral Awards......................
B.8 Revocation of Arbitral Awards.......cccceceeeennnneen.
B.9 Enforcement of Foreign Arbitral Awards............
C. Public Policy in International Arbitration..............
C.1 Scenarios of Reliance on Public Policy ..............

C.2 Modes and Limitations of Reliance on Public

C.3 Rules that Constitute “Public Policy™.................
C.4 Review of Alleged Breaches of Public Policy .....

TURKEY
Ismail G. Esin and Ali Yesilirmak .................................

AT General ..oouuivvniiiiiiiieiieeee e
A.2 Part —General Provisions of the IAL ...............
A.3 Part [[—The Arbitration Agreement ..................

A.4 Part [II—The Appointment, Challenge, Liability,
Jurisdiction and Termination of Office of the
PaN 40315 21 00) { () PO TSN

A.5 Part IV—The Arbitral Proceedings....................

XXV



UKRAINE

Table of Contents

A.6 Part V—Challenging Arbitral Awards...........cccceeeerenannnne

A7

B.2

B3

Part VI—Costs of Arbitration........cceceeuuevvuneeeneiivneernneennnes

Jurisdiction of the Courts to Determine Whether the
Arbitration Agreement is Valid........ccccoovvvviiieeieeiinnnnnnnnee

An Arbitration Agreement Can Be Incorporated into
Another Agreement by Reference.............cccceeeveiiinineeeen.

The Principle of Severability........cccceceeuueueneennnnennennnnnnnnns

Public Policy in International Arbitration ...........cc.cccueneeee.

C.1
C2

C3
C4

Scenarios of Reliance on Public Policy .............cceeeeeennn.

Modes and Limitations of Reliance on Public

Svitlana Romanova, Olga Shenk and
Kseniia Pogruzhalska...................ccccooeiiviiiiniiineeece e

XXVi

Al
A2

A3

A. Legislation, Trends and Tendencies.........c.ccecevereenereennene

INtrOdUCTION ...vveiien i

Short Overview of Ukrainian Legislation regarding
ATDITAtION ..o oeeveeee e

Recently Adopted Ukrainian Legislation regarding
Arbitration—Corporate Disputes May Not Be
Subject to International Commercial Arbitration................

A.4 International Commercial Arbitration Court of

Ukrainian Chamber of Commerce (“ICAC”) .....ccccevvvnnee.



Table of Contents

B. CaSES i 518
B.1 Investment DiSPUtes .......cceeevvieeeriieeeeiiiieeeeiieeeeniieeeenns 518
B.2 Arbitration Disputes against UKraine ............cccceeeevveeennnns 520

B.3 Shares Sale and Purchase Agreement Is Not a
“Corporate Relationship” under Ukrainian Law ................ 524

B.4 Refusal to Recognize and Enforce an Arbitral Award
against a Ukrainian Debtor for Failure of Notice................ 525

B.5 Ukrainian State Enforcement Service Refused to
Enforce Arbitral Award against a Ukrainian Debtor

Due t0 Technicality .......cccvveeeeevieeeeiiieeeeciiee e e 526

C. Public Policy in International Arbitration .............cccecueenene 526

C.1 Scenarios of Reliance on Public POliCy ........cccceevrevveeennnns 526

C.2 Modes and Limitations of Reliance on Public Policy......... 528

C.3 Rules that Constitute “Public Policy”........ccccoveeeerrreeennns 528

C.4 Review of Alleged Breaches of Public Policy ................... 530

UNITED KINGDOM

Edward Poulton, Kate Corby, Fiona Lockhart and

Katherine Wilde ...........c..ocoooiniiiiiiniiccecccceceeeen 533

A. Legislation, Trends and Tendencies...........ccecverveereeneennen. 533

Bl CaSES it 534

B.1 Legality of Arbitration Agreements...........ccceevveeeeeveeeennns 534

B.2  Anti-Suit Injunctions ..........ccceeeeeevieeeeiciieeeeeiieeeecieee e 536

B.3 Enforceability of Declaratory Award ..........cccceeeveerueeenee. 540

C. Public Policy in International Arbitration .............cccecueenene 541

C.1 Scenarios of Reliance on Public POlicy ........ccceeveevieeennnns 541



C2

Table of Contents

Modes and Limitations of Reliance on Public

| S20) 1T 2RSSR 544
Rules that Constitute “Public POliCY”......cccovvveeervieeennneen. 545
Review of Alleged Breaches of Public Policy ................... 546

UNITED STATES
Donald J. Hayden, Jose A. Avila, Ethan A. Berghoff

and Karen Sewell..............cocociiiiiinininincccceceeee 549
A. Legislation, Trends and Tendencies...........cceeverveecreeneennen. 549
ALl Le@iSlation.......ccceccvveeeeriieeeeeiiieeeeieeeeeveeeeeereeeeeeneeeens 549
A2 Trends and Tendencies ..........ccevveernereniueenniieenieeeneeennne 551
Bl CaSES i 551
B.1 Supreme Court, Others Uphold Class Action

B.2

B.3

B4

Waivers in Consumer Arbitration Agreements.................. 551

Supreme Court Holds Arbitrability of Some but Not
All Claims Still Requires Arbitration of Those Claims
Parties Agreed to Arbitrate.......ccuvveeevvveeeeiinreeeeeiieeeeennen. 559

New York State Appellate Court Holds That Debt

Owed to Foreign Party Can Be Attached in Anticipation

of an Arbitration Award against the Foreign Party,

Even Where There is No Jurisdictional Connection

0 NEW YOIK .eveeitiiiiiieiiiieeiie ettt ettt 561

D.C. Circuit Holds that a District Court May Not

Extend the Time Limit under the Federal Arbitration

Act for Serving Notice of Motions to Vacate or

Modify an Arbitral Award........cccccceeveuveeeeiirieeeeciee e, 562

C. Public Policy in International Arbitration .............cccecueenene 565

XXViil



Table of Contents

VENEZUELA
Henry Torrealba, Edmundo Martinez, and
Gabriel De Jesus .......c..cccociniiiiniiieiiieeeeee e 577
A. Legislation, Trends and Tendencies.........c.ccecevereenereennnne 577
B. CaSES oottt 578
B.1 Admissibility of Arbitration .........cc.ceeeeevveeeeevreeeeesiveeennnns 578
B.2 Consent of the State to International Arbitration ............... 583
B.3 Enforcement of Awards against State-Owned Entities ....... 587
VIETNAM
Fred Burke, Chi Anh Tran, and Andrew Fitanides.................... 591
A. Legislation, Trends and Tendencies..........c.cceeevvveerveeennennns 591
A.1 Background and Overview of the Applicable Law ............ 591
A2 Arbitration in VIietnam..........cceeereeeeeeerneeenieenieessneeennnes 593
A.3 Enforcement of an Arbitral Award...........ccecueeenueerneeannne. 596
A4 Trends and Tendencies .........cceeveveeeeveeriveerreeeersreesneveennnes 598
B, CaSES i 599
B.1 Lack of Capacity to Enter Arbitration Agreement ............. 599
B.2 Violations of Arbitration Proceedings ...........ccceeeeevveeennnns 601
B.3 Unspecified Dispute Resolution Body..........cccceeeeeuveeeenes 602
B.4 Public Policy Objections..........cceecvveeeeeuieeeeeiieeeeeiveeennns 603
C. Public Policy in International Arbitration ............c.ccccuveene.e. 605
C.1 Scenarios of Reliance on Public POliCy ........ccceeeeeeuveeeenns 605
C.2 Rules that Constitute “Public Policy”........cccovveeeeevieeennns 606

XXIX






