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GLOSSARY OF DEFINED TERMS

Agreement between the Government of Barbados and the Government
of the Republic of Venezuela for the Promotion and Protection of
Investments (signed 15 July 1994, entered into force 31 October 1995)
1984 UNTS 181.

Tidewater Inc., Tidewater Barbados, Tidewater Caribe, Twenty Grand
Offshore, L.L.C., Point Marine, L.L.C., Twenty Grand Marine Service,
L.L.C., Jackson Marine, L.L.C., and Zapata Gulf Marine, L.L.C.

International Law Commission’s Guiding Principles Applicable to
Unilateral Declarations of States Capable of Creating Legal Relations
2006 (UN Doc A/61/10) [177].

Decreto con Rango y Fuerza de Ley de Promocidn y Proteccion de
Inversiones [Decree with Status and Force of Law for the Promotion and
Protection of Investments] (adopted by means of Decree-Law No 356 of
3 October 1999).

Petrdleos de Venezuela, S.A.
PDVSA Petréleo, S.A.
PetroSucre, S.A.

Ley Orgdnica que Reserva al Estado Bienes y Servicios Conexos a las
Actividades Primarias de Hidrocarburos [Organic Law that Reserves to
the State the Assets and Services Related to Primary Activities of
Hydrocarbons] (7 May 2009).

The Bolivarian Republic of Venezuela.

Tidewater Marine Service, C.A.

Tidewater Investment SRL.

Tidewater Marine International, Inc.
Tidewater Caribe, C.A.
Tidewater Barbados and Tidewater Caribe.

Vienna Convention on the Law of Treaties (opened for signature 23
May 1969, entered into force 27 January 1980) 1155 UNTS 331.
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I INTRODUCTION

A.  Request for Arbitration

On 16 February 2010, Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A,,
Twenty Grand Offshore, L.L.C., Point Marine, L.L.C., Twenty Grand Marine Service, L.L.C.,
Jackson Marine, L.L.C. and Zapata Gulf Marine Operators, L.L.C. (together ‘Tidewater’ or
‘Claimants’) filed a Request for Arbitration under the ICSID Arbitration Rules against the

Bolivarian Republic of Venezuela (‘Venezuela’ or ‘Respondent’).

The dispute concerns the Claimants’ investment in marine support services to the oil
industry in Venezuela. Venezuela’s national oil company Petrdleos de Venezuela, S.A.
(‘PDVSA’) engaged private companies to provide support to the oil industry in the country.
One of these private companies was Tidewater Marine Service, C.A. (‘SEMARCA’), a
company constituted under the laws of Venezuela. SEMARCA contracted with PDVSA and
two other national or semi-national companies, PDVSA Petréleo, S.A. (‘PDVSA Petréleo’) and
PetroSucre, S.A. (‘PetroSucre’) to provide support both at Lake Maracaibo and offshore in

the Gulf of Paria.

Prior to February 2009, SEMARCA was owned by Tidewater Caribe, C.A. (‘Tidewater Caribe’),
a company incorporated in Venezuela, which in turn was owned by Tidewater Marine
International, Inc. (‘Tidewater Marine’), a company incorporated in the Cayman Islands.
That company was in turn owned by Tidewater Inc. (a company incorporated in the United
States of America). In addition, a number of other United States — and Cayman Islands —
incorporated subsidiaries of Tidewater Inc. performed contracted services for SEMARCA, and
owned a number of vessels and other assets in Venezuela. Tidewater had owned SEMARCA

and provided marine support services in the country since 1958.

In February 2009, Tidewater Marine incorporated Tidewater Investment SRL (‘Tidewater
Barbados’) in Barbados. On 9 March 2009, Tidewater Marine transferred to Tidewater
Barbados all of the shares in Tidewater Caribe. Accordingly, Tidewater Barbados was

inserted into the chain of ownership and became the owner, through Tidewater Caribe, of
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SEMARCA. The current corporate ownership structure is depicted in the diagram annexed to

this Decision as Appendix A."

In 2008-2009, world oil prices fell significantly. PDVSA struggled to meet its payment
obligations to SEMARCA, leading to contractual negotiations between the two companies,
the significance of which for present purposes will have to be considered in more detail later

in this decision.

On 7 May 2009, the Government of Venezuela enacted the Organic Law that Reserves to the
State the Assets and Services Related to Primary Activities of Hydrocarbons (‘Reserve Law’).”
The following day, the Ministry of Popular Power for Energy and Petroleum issued a
resolution that identified the Claimants, along with 38 other service providers, as subject to
the Reserve Law.? Venezuela thereupon seized the Claimants’ operations and assets in Lake
Maracaibo and the Gulf of Paria, together with 15 vessels owned by the Fourth to Eighth

Claimants.

The parties have not reached agreement on compensation for those seizures and on 16
February 2010, the Request for Arbitration was filed seeking reparation and other relief. The

Claimants invoke two grounds for the Tribunal’s jurisdiction:

(a) Article 22 of the Venezuelan Law on the Promotion and Protection of Investments
(‘Investment Law’), which the Claimants submit constitutes a standing consent to

ICSID arbitration;* and

(b) The bilateral investment treaty between Venezuela and Barbados (under the law of

which country Tidewater Barbados is constituted) (‘Barbados BIT’).’

The Claimants submit that they consented to ICSID jurisdiction in a letter to Venezuela on 11

December 2009.°

! This diagram was annexed to the Request for Arbitration as an unnumbered appendix, and accepted
by the Respondent as accurate: see Memorial [25].

2 Ley Orgdnica que Reserva al Estado Bienes y Servicios Conexos a las Actividades Primarias de
Hidrocarburos. Memorial [2], Ex. RL-1.

*> Memorial [20], citing Ex. RL-7.

* Decreto con Rango y Fuerza de Ley de Promocion y Proteccion de Inversiones (adopted by the
Republic of Venezuela by means of Decree-Law No 356 of 3 October 1999). See Request for
Arbitration [25]-[27]; Ex. C-9 and EU-1.

> Agreement between the Government of Barbados and the Government of the Republic of Venezuela
for the Promotion and Protection of Investments (signed 15 July 1994, entered into force 31 October
1995) 1984 UNTS 181. See Request for Arbitration [28]-[31], Ex. C-10.

6 Request for Arbitration [32].
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Venezuela disputes the Tribunal’s jurisdiction:

(a) It maintains that Article 22 does not constitute a standing consent to arbitrate all

investment disputes under ICSID; and

(b) It contends that Tidewater Barbados is a ‘corporation of convenience’ incorporated
for the sole purpose of gaining access to ICSID. Accordingly, it submits that

Tidewater’s invocation of the Barbados BIT is an abuse of that Treaty.

B.  Procedural Background
1. Constitution of the Tribunal and First Session

On 31 August 2010, the ICSID Secretariat informed the parties that, pursuant to Arbitration
Rule 6, the Tribunal consisting of Professor Campbell McLachlan QC (President), Dr Andrés

Rigo Sureda and Professor Brigitte Stern was deemed to have been constituted on that date.

On 28 September 2010, Tidewater proposed the disqualification of Professor Stern. After
each of the parties and Professor Stern had offered comments on the Proposal, the other
two members of the Tribunal rendered a decision on 23 December 2010 dismissing the
Proposal. Accordingly, the suspension of the proceedings that had been in effect was lifted

pursuant to Arbitration Rule 9(6) on that date.

Following the distribution of a Provisional Agenda and the preparation of a Joint Statement
by the parties, the Tribunal’s First Session was held on 24 January 2011, at the seat of the
Centre in Washington, D.C. In the Minutes of that session, the Tribunal ordered that, in
accordance with Arbitration Rule 41 and pursuant to the parties’ agreement, Venezuela’s
objections to the Tribunal’s jurisdiction would be addressed by the Tribunal prior to the

pleadings on the merits.

Accordingly, the Tribunal set a calendar for the written and oral phases of the jurisdictional

phase of the arbitration.’
2. Procedural matters

On 24 January 2011, the Claimants and the Respondent respectively filed Requests for
Production of Documents with the Tribunal.® The Claimants sought documents concerning
the drafting and enactment of the Investment Law, and particularly Article 22.° The

Respondent sought documents relating to the incorporation of Tidewater Barbados and the

’ Minutes, Part |, [14.2].
® Procedural Order No. 1, [8].
% |bid [15].
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transfer of shares to it,"® and documents identifying the services underlying the accounts

receivable for which the Claimants sought compensation.**

On 29 March 2011, the President made Procedural Order No. 1 for and on behalf of the
Tribunal, addressing the outstanding requests and ordering the parties to search for, and if

possible, produce various documents or explain their reason(s) for objecting to production.™

In response, the Respondent confirmed that it had no documents responsive to the
Claimants’ request relating to the preparation of the Reserve Law. The Claimants produced
an itemised schedule of documents responsive to the Respondent’s request specifying in it
their claim to privilege.”® The Respondent objected to the adequacy of the Claimants’
disclosure, but by Procedural Order No. 2 on 20 April 2011, the Tribunal declined to make
the further orders sought by the Respondent, finding the claim to privilege to be adequately

made out.™

Concurrently with the filing of their Counter-Memorial on Jurisdiction, on 29 July 2011, the
Claimants made a Request that the Tribunal invite two individuals alleged to have been
involved with the drafting of the Investment Law, Ambassador Werner Corrales Leal and Mr
Gonzalo Capriles, to appear and testify at the oral phase of the proceedings.” Following an
exchange of submissions, on 22 September 2011, the Tribunal issued Procedural Order
No. 3. It declined the Claimants’ request on the ground that, within the framework of the
ICSID Convention, the preparation and presentation of evidence is the responsibility of the

parties and not that of the Tribunal.®

3. Written phase
Pursuant to the timetable set at the First Session, the following pleadings were exchanged:

(a) Venezuela filed its Memorial on Jurisdiction on 6 May 2011, together with Legal

Expert Opinion of Professor Enrique Urdaneta Fontiveros;

(b) The Claimants filed their Counter-Memorial on 29 July 2011, together with Legal
Expert Opinion of Professor Carlos Ayala Corao and Direct Testimony of Kevin Carr,

Vice President, Taxation, Tidewater Inc.;

% bid [24].

" Ibid [36].

* Ibid [43].

" Ex. C-19.

“ This Order was conveyed by letter from the Secretary of the Tribunal to the parties.
> procedural Order No. 3, [1].

'® 1bid [14].
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(c) Venezuela filed its Reply on 14 October 2011, together with Expert Report of
Professor John P. Steines, Jr. and Supplementary Legal Expert Opinion of Professor

Urdaneta; and

(d) The Claimants filed their Rejoinder on 21 December 2011, together with

Supplemental Opinion of Professor Ayala and Supplemental Testimony of Mr Carr.
4. Oral phase

By agreement between the parties and the Tribunal, an oral hearing for the jurisdiction
phase was scheduled at the seat of the Centre in Washington, D.C. for Wednesday 29
February and Thursday 1 March 2012. Neither party wished to avail itself of the opportunity
to call any witness or expert for oral testimony, nor did the Tribunal. Accordingly, the oral
hearing consisted of the submissions of counsel for both parties according to an agreed

timetable, together with the responses of counsel to questions from the Tribunal.

At the conclusion of the hearing, both parties confirmed that they had no continuing
objection to any aspect of the conduct of these proceedings since the constitution of the
Tribunal.'” The President then closed the evidentiary record and the oral procedure in the

jurisdictional phase of this arbitration.

The Tribunal has since deliberated in person in Washington on Friday 2 March 2012 and

subsequently by various means of communication.

772/371/12-20. References to the transcript are in the format T[Day]/[Page/[Line numbers]. Dashes
denote page ranges; hyphens denote line ranges.
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. THE PARTIES’ SUBMISSIONS

A.  First ground of jurisdiction: Article 22 of the Investment Law
1. Introduction

21. The Claimants submit that Article 22 constitutes a standing consent to international

arbitration of investment disputes. Venezuela disagrees. The text of Article 22 reads:

Las controversias que surjan entre un inversionista internacional, cuyo pais de
origen tenga vigente con Venezuela un tratado o acuerdo sobre promocion y
proteccién de inversiones, o las controversias respecto de las cuales sean
aplicables las disposiciones del Convenio Constitutivo del Organismo Multilateral
de Garantia de Inversiones (OMGI — MIGA) o del Convenio sobre Arreglo de
Diferencias Relativas a Inversiones entre Estados y Nacionales de Otros Estados
(CIADI), seran sometidas al arbitraje internacional en los términos del respectivo
tratado o acuerdo, si asi éste lo establece, sin perjuicio de la posibilidad de hacer
uso, cuando proceda, de las vias contenciosas contempladas en la legislacion

. 18
venezolana vigente.

22. Venezuela translates Article 22 as follows:

Disputes arising between an international investor whose country of origin has in
effect with Venezuela a treaty or agreement on the promotion and protection of
investments, or disputes to which are applicable the provisions of the Convention
Establishing the Multilateral Investment Guarantee Agency (OMGI-MIGA) or the
Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (ICSID), shall be submitted to international arbitration
according to the terms of the respective treaty or agreement, if it so provides,
without prejudice to the possibility of making use, when appropriate, of the
dispute resolution means provided for under the Venezuelan legislation in

effect.’
23. The Claimants’ translation is:

Controversies that may arise between an international investor, whose country of
origin has in effect with Venezuela a treaty or agreement on the promotion and

protection of investments, or controversies in respect of which the provisions of

'® Ex. EU-O1.
¥ Memorial [37] (emphasis removed).
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the Convention Establishing the Multilateral Investment Guarantee Agency
(MIGA) or the Convention on the Settlement of Investment Disputes Between
States and Nationals of Other States (ICSID) are applicable, shall be submitted to
international arbitration according to the terms of the respective treaty or
agreement, if it so establishes, without prejudice to the possibility of using, as
appropriate, the contentious means contemplated by the Venezuelan legislation

in effect.?°

The parties exchanged extensive submissions on the interpretation of Article 22, which were
further elaborated in oral pleading. The points in dispute between the parties can be

divided into four issues:

(a) The standard to be applied to the interpretation of Article 22, including the

relevance of Venezuelan and international law to its interpretation;
(b) The correct interpretation of Article 22 produced by the application of that standard;

(c) The historical context of the enactment of the Investment Law as a guide to

interpretation; and

(d) The relevance of comparison with other instruments containing consent to
international arbitration, including other countries’ investment laws and BITs signed

by Venezuela.
The parties’ submissions on each of these issues are summarised in turn.
2. Standard of interpretation to be applied to Article 22
(a) Venezuela’s submissions

Venezuela submits that domestic Venezuelan principles of interpretation ‘play a useful

»21

role’“” in the interpretation of a Venezuelan statute alleged to constitute a standing consent

,23

to arbitration,?” as an ‘appropriate starting point’~ in the interpretative process as evidence

24

of the state’s intention.”™ It submits that domestic principles require consent to be ‘clear’,

%% counter-Memorial [59] (emphasis removed).

2t Reply [21] quoting Mobil [96].

2 Memorial [41] citing Zhinvali v Georgia [297], SPP v Egypt [61] and |. Sudrez Anzorena ‘Consent to
Arbitration in Foreign Investment Laws’ in Laird & Weiler Investment Treaty Arbitration and
International Law Vol 2 (JurisNet, 2009) 63 & 79.

#12/266/17.

o Reply [9], citing Mobil [120]-[140], Cemex [127]-[138] and Brandes [113]-[118]; T1/15, citing
Zhinvali v Georgia.
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‘unequivocal’ and ‘express’.” It cites a decision of the Supreme Tribunal of Venezuela which
applied this standard and which ruled that Article 22 was not a standing consent to

arbitration.*®

Nevertheless, the Respondent recognises that, ‘since the issue is whether Article 22 can
serve as a consent for purposes of the ICSID Convention, the principles of international law

also come into play.””

In this context, it refers to the principles of interpretation in Articles
31-32 of the Vienna Convention on the Law of Treaties (‘VCLT’). But the Respondent places
particular reliance on the International Law Commission’s Guiding Principles applicable to
unilateral declarations of States capable of creating legal obligations 2006 (‘ILC Unilateral
Declaration Principles’),?® Principle 7 of which requires unilateral declarations within the
scope of the Principles to be ‘stated in clear and specific terms’ and ‘interpreted in a
restrictive manner’, concluding that ‘weight shall be given first and foremost to the text of
the declaration, together with the context and the circumstances in which it was
formulated.’*

Venezuela accordingly endorses authorities that suggest that consent must be ‘clear, express

and unequivocal’,*® should not be presumed,® should be construed ‘strictly’** and should be

‘expressed in a manner that leaves no doubts.’*®

It accordingly rejects the formulation
adopted by the SPP v Egypt tribunal to this extent.>® It contends that the principle of effet
utile cannot cure the absence of language of consent,® and only requires that the Tribunal
reject a meaningless interpretation in favour of a meaningful interpretation, where the latter

is available.*®

In conclusion nevertheless, the Respondent submits that there is a ‘fairly consistent list of
factors’ that cuts across the various types of instruments of consent, namely, the text, the

context, the purposes and the circumstances of the instrument, which may properly be

> Memorial [42]-[43] citing various decisions of the Supreme Tribunal of Justice of Venezuela;
T1/16/14-17.

% Memorial [45]-[46], quoting Decision on Interpretation Request, Case No 2008-0763, 17 October
2008, 18, 47-48 (in the English translation) (Ex. EU-29).

% 12/267/13-16.

% UN Doc A/61/10, [177].

* |dem.

* Memorial [31] citing Plama v Bulgaria [198]; Reply [14]; T1/19-21.

*' Memorial [32] citing Wintershall v Argentina [160(3)], [161], [167]; Reply [15].

32 Memorial [33]; Reply [16]. See also Memorial [56] & T1/18 citing ICISD Model Clauses (1968) 7 ILM
1159, 1162.

3 Reply [26] quoting Brandes [113].

*12/266/7-11.

* Reply [38].

%% Reply [44] quoting Cemex [114]-[115]; T1/13-14.
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applied to construe Article 22.*” Despite objecting to the application of the effet utile

principle, the Respondent accepts that the provision must be interpreted in good faith.*®
(b) Claimants’ submissions

The Claimants submit that, in determining the question of whether Article 22 expresses
Venezuela’s consent to ICSID jurisdiction, one must start with the ICSID Convention, in order
to determine whether the statement is capable of validly stating the party’s consent to ICSID
jurisdiction, and then to general international law in order to ascertain whether the content
of the statement expresses such consent.®® Within international law, one should look
specifically to those principles governing the unilateral declarations of states ‘formulated

%% The Claimants contend that such

within the framework and on the basis of a treaty.
declarations are in a different category to those dealt with in the ILC Unilateral Declaration
Principles.*! Relying upon the jurisprudence of the International Court of Justice in relation
to the interpretation of states’ unilateral declarations of acceptance of the Court’s
jurisdiction, the Claimants contend that the declaration ‘must be interpreted as it stands
having regard to the words actually used’ and ‘in a natural and reasonable way, having due
regard to the intention of the state concerned.’*? ‘That intention can be deduced from the

text, the context, the circumstances of its preparation, and the purposes intended to be

served.”®

In consequence, the Claimants fully endorse the formulation adopted in SPP v Egypt, namely

that:

[J]urisdictional instruments are to be interpreted neither restrictively nor
expansively, but rather objectively and in good faith, and jurisdiction will be
found to exist if — but only if — the force of the arguments militating in favor of it

is preponderant.44

*'12/273/15-20.

*712/275/1-6.

% Counter-Memorial [45], [60]; T2/305-6.

* counter-Memorial [61].

o T2/308/17-312/21; T2/320/17-321/21; citing UN Doc A/CN.4/L.703 [3] and UN Doc A/52/10, [204].
*212/314/8-20, citing Anglo-Iranian Oil Co Case 105 and Fisheries Jurisdiction Case (Spain v Canada)
[49]. See also T1/143/4-19.

*12/314/17-20.

* Counter-Memorial [46], [62] and T2/312/10-19, citing SPP v Egypt [63].
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They accordingly reject Venezuela’s contention that a restrictive approach to interpretation
ought to be adopted. They reject the statement to that effect in Brandes® and distinguish

the cases involving Most-Favoured Nation clauses.*

The Claimants reject Venezuela’s reliance on municipal law principles. They are only relevant
to matters such as the legal existence of the statute,”” and to the extent that Venezuelan law
requires a restrictive interpretation of consent — which the Claimants submit it does not*® —
Venezuelan law must cede to international law.”® The Claimants argue that Decision No
1541 of the Venezuelan Supreme Tribunal of Justice was wrong and politically tainted and
accordingly ought to be given no weight.*

According to the Claimants, this requires the application of the principle of effet utile, which

> The IC)’s consideration of the

they allege the Mobil and Cemex tribunals failed to apply.
intention of the drafting state in the Fisheries Jurisdiction Case (Spain v Canada) did not
exclude the principle.®® Likewise the Court in the Anglo-Iranian Oil Co case recognised the
effet utile principle but decided that the words in question had been included ex abundanti
cautela,” and the principle was also recognised in the Case Concerning Right of Passage

Over Indian Territory.”*
3. The correct textual interpretation of Article 22
(a) Venezuela’s submissions

Venezuela submits that Article 22 is a ‘compound provision which covers three types of
disputes: those arising under bilateral investment treaties, those arising under the MIGA

> |t submits that the

Convention and those arising under the ICSID Convention.
requirement of consent ‘in writing’ in Article 25(1) of the Convention is not met. Irrespective
of the use of the imperative ‘shall’ in Article 22, this is subject to the condition ‘if it so

provides’. Thus, Article 22 ‘only recognizes international arbitration where the treaty or

*T1/146/4-147/20; T1/153/7-13.

*°71/153/14-154/15.

* Counter-Memorial [125]; Rejoinder [23] citing Mobil [96(i)] and Cemex [89(a)].

*® Counter-Memorial [130]; Rejoinder [24], [25]; T1/156/6-157/21.

* Counter-Memorial [124], [126]-[128], criticizing Venezuela’s reliance on Zhinvali v Georgia, SPP v
Egypt and Cemex; Rejoinder [26]; T1/155/1-11.

*® Counter-Memorial [164]-[174]; T1/157/22-158/16.

>! Counter-Memorial [64].

>2 Counter-Memorial [66]-[69] quoting Fisheries Jurisdiction Case (Spain v Canada) [52]; T1/150/9-
151/13.

>* Counter-Memorial [71]; T1/151/14-152/6.

>* Counter-Memorial [72] quoting Case Concerning Right of Passage over Indian Territory [142].

>> Memorial [38].
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agreement itself contains an obligatory submission to arbitration’ (as some BITs and the
MIGA Convention do).’® In other words, the proviso is only satisfied if all the requirements of
the treaty in question are satisfied, ‘including, in the case of the ICSID Convention, a

separate written consent.”’

Because the condition is not met, there is no basis to go beyond the text of the statute in
determining Venezuela’s intention in enacting Article 22,”® and the Claimants seek to
construct consent to arbitration by reference to another document (the ICSID Convention)
which provides nothing more than a set of rules to be applied where consent otherwise
exists.”> Venezuela rejects the Claimants’ argument that the word ‘so’ in ‘if it so provides’
refers to an ‘infrastructure or framework of international arbitration’ and rejects the ‘logical
leap’ between interpreting ‘so’ to refer to submission to international arbitration and
concluding that ‘submission to international arbitration means to provide for the settlement

of disputes through international arbitration.”®

To the extent that the principle of effet utile requires the Tribunal to adopt an interpretation
that gives meaning to the clause, Venezuela submits that the purpose of Article 22 is to
acknowledge existing international commitments and thus avoid any misrepresentation®’, a
purpose which other articles in the same statute serve,® as well as to make it clear that
investors retain the right to resort to domestic Venezuelan jurisdiction (by the last
sentence).®® In this respect, Venezuela accepts that the first two limbs (referring to BITs and
the MIGA Convention) and the third limb (referring to the ICSID Convention) have different
purposes: the first two acknowledge existing standing consents, while the third
acknowledges Venezuela’s commitment to arbitration under the ICSID Convention only
where an independent instrument of consent (such as a concession contract) exists.®
Venezuela nevertheless submits that Article 22 treats the three limbs alike, in the sense that

in each case the Article acknowledges the obligations contained in the treaty in question.®

> Memorial [39]; Reply [30]—[32]; T1/26/19-21 & T1/27/12-14.
> T1/24/7-12.

>% Reply [20].

>° Reply [34].

60 Reply [35-36] quoting Counter-Memorial [84].

61 Reply [44], citing Cemex [114]-[115]; T1/14/6-16, citing Cemex; T1/32/11-33/4, citing Biwater
Gauffv Tanzania.

®211/30/20-32/3.

® Reply [45].

*T1/121/7-20.

®T1/123/5-8.
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Finally, Venezuela submits that its interpretation is consistent with the surrounding Articles

18,21 and 23.%
(b) Claimants’ submissions

The Claimants focus on the ‘ICSID clause’ part of Article 22.” It is accepted that the first part
of the clause (‘Controversies in respect of which the provisions of the [ICSID Convention] are
applicable’) refers to jurisdiction ratione personae and materiae which are met.®® The term
‘shall’” denotes a mandate (notwithstanding Venezuela’s ‘fallacious’ comparison with Article
23).* The word ‘it’/‘este’ refers to the noun ‘treaty or agreement’ — in this context the
Convention — so ‘asi...lo” refers to ‘the action of the preceding verb’, i.e. submission to
arbitration.”® Accordingly, the qualifier ‘if it so establishes’ means ‘if [the respective treaty

"1 The crux of the

or agreement] establishes [submission to international arbitration].
Claimants’ interpretation is their argument that to ‘establish’ submission means to provide
for the settlement of disputes through international arbitration.”” Venezuela’s
interpretation, according to the Claimants, requires reading the clause to mean ‘if the ICSID
Convention establishes consent’.”® That is untenable because (a) the term ‘consent’ appears
nowhere in the preceding clause’ and (b) if ‘submission to international arbitration’ (the
phrase to which ‘if it so provides’ refers back) encompassed the notion of consent then none
of the listed treaties would qualify:” the ICSID Convention cannot contain a state’s consent’®
and neither the ICSID Convention nor any of the other treaties can contain both the state’s

and the investor’s consent, both of which are necessary.77

Venezuela’s interpretation deprives the Article of useful effect in violation of the principle of
effet utile.’”® The ICSID Convention does not contain an obligation to arbitrate without a
separate instrument of consent, so there is no obligation in the ICISD Convention to recall.”

In any case, to merely recall and confirm existing obligations is not a useful effect because

®¢T1/43/2-46/16.

%" 11/160/1-6.

% T11/161/3-8.

*T1/161/14, T1/162/3-163/13.
°T1/163/18-22.

" T1/164/1-7.

72 Counter-Memorial [84]; Rejoinder [33]-[38].
T1/164/14-17.

7 Counter-Memorial [132]; T1/164/21-165/3.
7 Rejoinder [37].

®T1/165/11-16.

7 T1/166/13-17.

’® Counter-Memorial [132]; Rejoinder [41]-[45].
®T1/172/8-12.

12
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the principle of effet utile requires a legal effect.® Finally, Venezuela’s approach amounts to
the imposition of a burden of proof inconsistent with a neutral approach to the
interpretation of such clauses.®® The Claimants suggest that ‘rational legislators’ are
presumed not to have intended a self-defeating result,®” and that the presumption of good
faith ‘precludes an interpretation that makes the legal provision useless while giving to the
addressees of the provision the illusion that it confers a right or benefit to them.”®

The final sentence providing for Venezuelan jurisdiction ‘confirms that Article 22 was

8 |t cannot have been intended to disclaim instruments

intended to have useful effects.
other than Article 22 because that would be illogical and ineffective (in the case of

international treaties which cannot be disclaimed by a domestic statute).®
4. The historical context of the enactment of the Investment Law
(a) Venezuela’s submissions

Venezuela submits that the Claimants’ interpretation is ‘irreconcilable with the historical
background of the statute and prevailing attitudes in Venezuela towards international
arbitration in general and arbitration by the State in particular.’® It cites the fact that
President Chavez, who also promulgated the Investment Law, proposed that there be no
provision in the Constitution for arbitration in the case of public interest contracts,®” and
cites an Instruction and a Decree issued by President Chavez limiting arbitration of disputes
involving public interest contracts.?® It rejects the Claimants’ argument that, because
Venezuela took ‘pro-arbitration’ steps around the time the Investment Law was
promulgated, Article 22 must express consent.®’ It also rejects the Claimants’ reliance on
Article 258 of the Constitution which, it says, merely promotes a range of dispute resolution
mechanisms and does not mandate arbitration, let alone international arbitration.*

Venezuela maintains that Article 151 of the Constitution, despite the fact that President

8 counter-Memorial [136]-[140], citing Biwater Gauff v Tanzania [329] and Cemex [115]; T1/172/13-
21.

8 Counter-Memorial [161] citing Fisheries Jurisdiction Case (Spain v Canada) [38]; Rejoinder [64].

%2 71/148/13-15.

#11/148/19-149/2.

# Counter-Memorial [87].

¥ Rejoinder [39]-[40]; T1/168/16-170/2.

8 Memorial [47]; Reply [25] relying on Brandes [100]—[105]; T1/64/5-8, 65/4-8.

¥ Memorial [52], citing Urdaneta Opinion [21].

8 Memorial [53]-[54], citing Instruction No. 4, Articles 1-4 and Decree with Force of Organic Law of
the Office of the Attorney General of the Republic, Articles 11-13; T1/66/6-10.

% Reply [48], [56].

*12/262/6-9.
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Chavez’s initiative was not taken up, along with other factors, demonstrates a continuing

hostile attitude to international arbitration.*

Venezuela refers to the mandate to negotiate further BITs in Article 5 of the Investment Law,
says that an interpretation of Article 22 as a standing consent is inconsistent with
Venezuela’s policy of negotiating reciprocal investment protection,” and suggests that if
Article 22 was intended to have that effect it would have been promoted as such to
international investors at the time, as was the case in SPP v Egypt.”> Accordingly, there is no
basis on which to suggest that Venezuela set out to ‘deceive’ investors into thinking the

state had unilaterally consented to arbitration.*

Venezuela submits that Mr Corrales’ statements on the drafting and meaning of the
Investment Law provided no basis on which to conclude that Article 22 was a standing
consent to arbitration.®® It argues that Mr Corrales’ stated ‘opinions’ have been constructed
ex post facto to serve the benefit of investors such as the Claimants,’® and that those views
cannot be equated with the intention of the legislators®” and were not necessarily adopted

by the legislators.” It also points to the contrary views of other commentators.*
(b) Claimants’ submissions

The Claimants point to a number of developments around the time of the Investment Law
that demonstrate a shift in Venezuela’s attitudes towards the encouragement of foreign
investment and the protection of investors, including through access to arbitration.'® They
also rely on the support for arbitration given in Article 258 of the Constitution.’™ They
submit that the interpretation of Article 22 advanced by Venezuela suggests that Venezuela
encouraged the ‘illusion’ that it consented to ICSID jurisdiction, ‘an exercise in deception

[which] is the antithesis of good faith.”'*

*! Reply [50]-[56]; T2/262/17-22.

%2 71/50/2-16.

»T1/52/3-15.

*12/260/11-17.

> Reply [25] quoting Brandes [103].

*®T1/56/6-9.

%" Reply [59]-[65]; T1/56/17-20, 57/15-17, 58/1-3.

*®11/60/13-22.

* Reply [67], [70], [71]; T1/55/15-56/3, T1/58/9-15.

1% counter-Memorial [88]-[93], [142]-[147]; Rejoinder [49]-[56]; T1/177/9-18.
% 11/177/19-22.

192 11/187/4-9.
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The Claimants rely on statements of Mr Corrales that the drafters (he and Mr Capriles)

3

envisaged Article 22 as a standing consent to arbitration,’® and that this intention was

‘discussed and endorsed’ at two meetings of the Economic Cabinet and one of the Cabinet in
full.?® The Claimants say that Mr Corrales’ statements are relevant because Venezuela has

presented no other contemporaneous evidence or travaux préparatoires'® and that those

1106

opinions are therefore the ‘sole available evidence. The Claimants suggest that Mobil and

Cemex rejected this evidence only because his statements took place after those
proceedings had begun and because the Claimants apparently did not ask him to testify.'”’
5. The relevance of other instruments as sources of comparison

(a) Venezuela’s submissions

108

Venezuela contrasts Article 22 with a number of model arbitration clauses, - other domestic

9 110

investment laws,'® and Venezuelan BITs'® that all contain consent to arbitration to

demonstrate that Article 22 does not contain such consent. Venezuela submits that while

there is no ‘magical language for expressing consent’,’ these comparators do show that, if

Venezuela had intended Article 22 to have that effect, it would have chosen one of the

common formulations with which Venezuela was already familiar,”* not the ‘confusing and

2 »113

ambiguous wording of Article 2 Moreover, if Article 22 was intended to constitute

consent, then the drafters would have defined the scope of that consent.'*

(b) Claimants’ submissions

The Claimants reject Venezuela’s reliance on the 1968 Model Clauses because the relevant

words have been deleted from the latest version and because a model clause provides no

115

guide to the interpretation of Article 22.” They also reject Venezuela’s other comparisons

because the ‘comparators have completely different structures from that of Article 22’ and

1% counter-Memorial [95]-[98].

Counter-Memorial [98]; Rejoinder [57]-[58]; T1/175/16-21.

Counter-Memorial [99]; Rejoinder [59].

T1/180/7-10.

Rejoinder [58].

Memorial [57]-[60]; T1/39/2-6, citing US Model BIT & T1/40/16-41/7, citing OECD Working Group
Model Investment Law.

1% Memorial [61]-[64]; T1/39/7-20, citing the Albanian Investment Law In Tradex v Albania; T1/41/8-
18, citing the Investment Code of the Central African Republic.

1% Memorial [66]-[68]; T1/34/22-36/5.

Reply [13].

Memorial [72]; Reply [22] relying on Mobil [139]-[140]; T1/48/10-13.

Reply [24] quoting Brandes [92].

T1/42/8-22, citing Barbados-Venezuela BIT.

Counter-Memorial [121]; Rejoinder [19].

104
105
106
107
108

111
112
113
114
115
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do not tell us anything about the meaning of Article 22.'¢

The argument that Venezuela
knew how to draft a consent clause by 1999 is misplaced because it ignores the fact that
consent may be drafted in any number of ways, and presupposes correspondence between

domestic statutes and BITs.*"

B.  Second ground of jurisdiction: the Barbados BIT
1. Introduction

The second ground of jurisdiction invoked by the Claimants is based on the Barbados BIT. If
the Tribunal concludes that it has jurisdiction pursuant to Article 22 of the Investment Law,
then it will have jurisdiction over the entire dispute submitted by the Claimants in their
Request for Arbitration irrespective of the effect of the Barbados BIT. However, if the
Tribunal concludes that jurisdiction is only available under the Barbados BIT, that would
exclude from the Tribunal’s remit the losses suffered by the Tidewater subsidiaries, Point
Marine, L.L.C, Twenty Grand Marine Service L.L.C., Jackson Marine L.L.C. and Zapata Gulf
Marine Operators, L.L.C., including the vessels and assets seized from those companies
(except to the extent that these losses caused damage properly the subject of a claim by the

Treaty Claimants).™®

Nevertheless, the identification of the losses in respect of which the
Tribunal has jurisdiction is a matter that will fall to be considered at the merits phase of this
proceeding. The Tribunal does not express a view on this question at this stage but simply

notes it in order to put Venezuela's jurisdictional objections in context.

Venezuela accepts that Article 25 is prima facie satisfied by the Claimants’ invocation of the
Barbados BIT, but alleges that in doing so the Claimants are committing ‘treaty abuse’ and
should thus not be permitted to invoke the BIT. Venezuela says that the Tidewater group
was restructured to insert Tidewater Barbados into the chain of ownership for the sole
purpose of establishing ICSID jurisdiction in respect of a dispute that already existed at the
time of the restructuring, or in preparation for anticipated litigation. The parties’

submissions are now summarised.

118 counter-Memorial [150]; Rejoinder [68]—-[69].

Counter-Memorial [153].
Request for Arbitration [61].

117
118
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2. The concept of treaty abuse

(a) Venezuela’s submissions

19 It relies on six

Venezuela relies on the concept of ‘abuse of right’ in international law.
ICSID awards to extract a number of factors that may be taken into account to determine
whether jurisdiction will be denied on this ground. Venezuela summarises the relevance of

these decisions as follows:

(i) Banro American Resources v Democratic Republic of the Congo: Canada is not a
party to the Convention but the United States is. After the Congo repealed decrees
approving the concession held by a subsidiary of Banro (a Canadian company), Banro
transferred its shares in the subsidiary to a United States affiliate. The tribunal
refused jurisdiction despite the fact that the requirements of Article 25 were

technically met.*?

(ii) Autopista v Venezuela: The tribunal relied on the following key factors in upholding
jurisdiction: (i) the transferee entity had been incorporated 8 years earlier; (ii) the
transferee was not just a shell corporation but had actual business operations; (iii)
the claimant had requested and obtained the state’s approval; and (iv) the claimant

had a reasonable business justification for the transfer.'*

(iii) Tokios Tokelés v Ukraine: ICSID jurisdiction can be denied in circumstances where an
investor creates a shell company for the sole purpose of gaining access to arbitration

under a BIT.**

(iv) Aguas del Tunari v Bolivia: Although acknowledging that the corporate form could
be abused, the majority found that such was not the case because (i) the entity was
not simply a corporate shell set up to obtain jurisdiction; (ii) the joint venture was
structured so that neither party had exclusive control; (iii) the entity had a portfolio
of 8 contracts and real operations; and (iv) the restructuring was planned and

executed before the events giving rise to the dispute.'?®

(v) Phoenix Action v Czech Republic: The restructuring in question was a ‘mere

redistribution of assets’” within the same family for the purpose of gaining access to

% Memorial [80]; see also [113] quoting Hersch Lauterpacht The Development of International Law

by the International Court (Frederick A. Praeger, 1958) 164.
120 .
Memorial [81].
2! Memorial [92].
22 Memorial [95].
2 Memorial [106].
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jurisdiction to which the original investor was not entitled.” The Tribunal drew a
distinction between structuring an investment at the outset for the purpose of
benefiting from the protection of a treaty, and restructuring after the fact in order to
gain protection.’® Venezuela cites along the same lines Zachary Douglas’ argument
that if ‘the objective purpose of the restructuring was to facilitate access to an
investment treaty tribunal with respect to a claim that was within the reasonable

contemplation of the investor’ then the claim would be inadmissible.*?®

(vi) Mobil v Venezuela: Whether a restructuring constituted ‘legitimate corporate
planning’ or an ‘abuse of right’ depended on the circumstances,™’ and restructuring
for the purpose of gaining jurisdiction in respect of ‘pre-existing disputes’ is

abusive.'*®

As to the moment when the dispute arose — which is an important point in time for deciding
whether or not there is an abuse of right — Venezuela adopts the test propounded by the
International Court of Justice in Mavrommatis Palestine Concessions that a dispute is ‘a

129 and there

disagreement on a point of law or fact, a conflict of legal views or of interests
must arise ‘a situation in which the two sides hold clearly opposite views concerning the
question of the performance or the non-performance of certain treaty obligations.”** The
Headquarters Agreement Case shows that the existence of a dispute ‘in no way requires that
any contested decision must already have been carried into effect’ where ‘opposing
attitudes’ are present.”*’ According to Case Concerning Right of Passage over Indian
Territory, the tribunal must look to the ‘source of the dispute’ — the facts which are its ‘real
cause’.” In reliance on Lucchetti, Vieira and ATA, Venezuela submits that where ‘two’
disputes share the same subject-matter and the same origin or cause they are the same

dispute.™

Venezuela therefore submits that treaty abuse is committed when an investment is

transferred to a shell company in order to obtain jurisdiction in respect of an existing

24 Memorial [117], quoting Phoenix Action [140], [143].

T2/280/16-22.

Memorial [117] quoting Zachary Douglas The International Law of Investment Claims (Cambridge
UP, 2009) 870.

27 Memorial [119] quoting Mobil [191].

Memorial [120] quoting Mobil [205].

Reply [108] citing Mavrommatis Palestine Concessions 11.

Reply [109] citing Interpretation of Peace Treaties Case 74.

Reply [110] citing Headquarters Agreement Case [42]-[43].

Reply [111] citing Case Concerning Right of Passage over Indian Territory 35.

T1/86/16-21, citing Lucchetti [50], T1/88/13-19 citing ATA v Jordan [102], T1/90/1-T1/91/4 citing
Vieira [266]-[303].

125
126

128
129
130
131
132
133
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dispute, or in anticipation of a dispute that is foreseeable, especially where an ‘intra-
corporate rearrangement’ was for the purpose of gaining access to ICSID rather than a

‘good-faith investment.”**

Venezuela extracts the following factors from the cases cited which, in its submission, show
that the dispute over which the Tribunal is asked to take jurisdiction was foreseeable at the
time of Tidewater’s restructuring, that the restructuring was done in anticipation of that
dispute, and the Claimants thus seek to abuse the BIT: (i) the timing of the restructuring; (ii)
the fact that Tidewater Investment is a shell company with little or no economic operations;
(iii) the lack of a reasonable business explanation for the restructuring, which means that it
did not create a ‘good faith investment’; and (iv) the fact that the host state’s consent was

not obtained.*®

(b) Claimants’ submissions

The Claimants submit that there is nothing objectionable in an investor considering the

136

protection provided by investment treaties in structuring its investments,”™ and there is no

basis on which to impose additional nationality requirements ‘extraneous to the Treaty.’*’
The Claimants do not accept the principle on which Venezuela relies that restructuring to

obtain protection in respect of an anticipated dispute constitutes treaty abuse.**®

They take issue with Venezuela’s reliance on the cases cited and the series of factors
Venezuela extracts from them, noting: in Banro, the dispute arose before the
restructuring;139 in Autopista, the tribunal was concerned with ‘fictional control’;**° in Tokios
Tokelés, the tribunal rejected the imposition of additional nationality requirements;'*! in
Aguas del Tunari, the tribunal rejected Bolivia’s argument that the restructuring was a
fraudulent device and accepted that it was legitimate for an investor to take into account
the existence of a BIT in choosing a jurisdiction in which to establish;** in Phoenix Action,

the tribunal only held that restructuring cannot be done ‘after damages have occurred’;**

B34711/73/19-22, T1/74/5-10.

T1/74/8-10, 15-20.

Counter-Memorial [191], relying on Aguas del Tunari [332], Phoenix Action [94]-[95] and Mobil
[204]; Rejoinder [102]-[103]; T1/204/14, T2/369/1-7.

Y7 counter-Memorial [239]-[252].

Counter-Memorial [231].

Counter-Memorial [198]; Rejoinder [108].

Counter-Memorial [203]; Rejoinder [109].

Counter-Memorial [209]; Rejoinder [110].

Counter-Memorial [215]; Rejoinder [111]; T1/213/10-17.

Counter-Memorial [219] quoting Phoenix Action [86]; Rejoinder [112]; T1/205/12-13, T1/206/5-18.
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and in Mobil, the tribunal accepted that restructuring to obtain protection for future

disputes is legitimate.™

The Claimants accept that the Tribunal must examine whether the international law
principle of good faith has been violated, and identify three factors that in Phoenix Action
were held to demonstrate that the principle had been violated: the timing of the investment,

the substance of the transaction and the intended economic activity.'*

On the question of whether the dispute between the parties predated the restructuring, the
Claimants adopt the Mavrommatis definition of ‘dispute’ also presented by Venezuela,'*
but stress that ‘a dispute cannot arise until all its constituent elements have come into

1147

existence’™"" and that ‘[i]t must be shown that the claim of one party is positively opposed

1148

by the other.””™ They say that the Lucchetti, ATA and Vieira cases are distinguishable on the

facts and thus irrelevant to the Tribunal’s analysis.**
3. Application to the facts of this case
(a) Venezuela’s submissions

Venezuela submits that an application of the factors it has identified leads to the conclusion
that the Claimants’ conduct is an abuse of the Barbados BIT. Venezuela defines the ‘dispute’
in question as ‘a dispute over the need to ensure the continuity of service provided by

SEMARCA despite the .. accounts receivable.’*°

A subsidiary aspect of the dispute
concerned the position of employees of SEMARCA, whom SEMARCA stopped paying in late

2008 and whom PDVSA began to pay directly.™"

Venezuela relies on the following facts to establish that a dispute was already in existence or

at least reasonably anticipated when the restructuring occurred:

(i) The continuity of SEMARCA’s operations was required by the 2001 Hydrocarbons

Law;152

(i) Inlate 2008 and early 2009 PDVSA had fallen behind on its accounts payable;***

% counter-Memorial [228] quoting Mobil [204]; Rejoinder [113].

T1/207/11-16.

Counter-Memorial [237], fn 543; T1/234/15-22.

Rejoinder [91] quoting Case Concerning Right of Passage over Indian Territory 34; T1/238/7-22.
Rejoinder [90] quoting Headquarters Agreement Case [35]; T1/236/9-21.

T1/241/4-22.

T1/75/6-11.

T1/92/8-11.

T1/75/12-19.

>3 Memorial [11]-[13].
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PDVSA requested all suppliers and contractors, including SEMARCA, to renegotiate
their service contracts; ™"

SEMARCA and the other suppliers refused to reduce their tariffs; >

The Ensco 69 rig was seized by workers under PetroSucre’s control in January 2009 in
response to Ensco International’s decision to shut down the rig until arrears were
paid, and service companies were warned on several occasions that Venezuela

would not permit the industry to be paralysed;**

SEMARCA and the other suppliers stopped paying accrued wages™’ and Mr Mikael
Jacob, General Manager of SEMARCA, refused to extend contracts with PDVSA unless

SEMARCA’s demands were met, and on 30 April 2009 described the situation as being
at ‘breaking point’;**®
According to the Minister of Energy and Petroleum the suppliers were threatening to

159

abandon Venezuela with their equipment;~” and the Reserve Law was enacted to

guarantee continuity of service.™®

Venezuela identifies a ‘conflict of interest’ existing prior to 9 March 2009 (when the

restructuring was completed) between the Claimants’ interest in receiving payment, even

where this resulted in interrupted service, and Venezuela’s interest in ensuring continuity of

service.'®

' It thus submits that, when the restructuring was effected, a dispute already

existed because the Reserve Law was a continuation of the dispute that had arisen earlier

about the payment of invoices and the continuation of services'®* and the position of

SEMARCA’s workers.*® In reliance on Lucchetti and ATA, Venezuela submits that the ‘two’

disputes share the same subject-matter and the same origin or cause and are thus the same

dispute.™
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Memorial [13]-[15].

Reply [73].

Memorial [16], T1/77/2-5, T1/103/10-16.
Memorial [15].

Reply [76].

Memorial [18].

T1/83/2-7, citing Ex. R-41.

T1/82/17-22.

Reply [107]-[117], T1/93/19.

16311/92/8-T1/93/18.
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T1/86/16-21, citing Lucchetti [50] and T1/88/13-19 citing ATA v Jordan [102]. Venezuela also relies

on Vieira at [266]—[303] (T1/90/1).

21



59.

60.

61.

62.

Tidewater Inc v Venezuela ICSID Case No ARB/10/5 Decision on Jurisdiction

Even if that were not so, Venezuela argues that the restructuring was completed in

> and that it was the prospect of

preparation for anticipated arbitration proceedings,®
government action that prompted the Claimants to restructure their investment to gain

treaty protection that they had been content to live without for the previous 50 years.*®®

Venezuela relies on the chain of privileged communications relating to the restructuring
which the Claimants have refused to disclose on grounds of privilege, and infers from the
fact that the chain was begun by Mr Jacob,™® and that advice was (first) sought from
Venezuelan lawyers with experience in arbitration and compensation for expropriation

168

rather than tax lawyers, that the restructuring must have been done to prepare for a

169

dispute with Venezuela. It also relies on the fact that no document was produced that

demonstrated a business reason for the restructuring.'”

Venezuela thus submits that no legitimate business reason for the restructuring other than
to obtain protection against a foreseeable risk of nationalisation or ‘government action’ was
identified."”* Venezuela submits that the tax reason for the creation of Tidewater Barbados
is not credible because the timing was coincidental (coming five years after the enactment of
the United States statute that is said to have prompted the desire for a tax restructuring)
and decades after the original corporate structure was established;'’? and because the
alleged tax advantage only required one foreign company to be interposed between
Tidewater Inc. and SEMARCA — and Tidewater Marine (a Cayman Islands company) already

served that purpose.’”

Venezuela accordingly disputes the Claimants’ argument that their continued investment in
Venezuela was inconsistent with the expectation of expropriation and litigation, and
suggests that the cash advances relied on by the Claimants were nothing more than

‘transfers that were strictly necessary to maintain minimal operations’ and not true

1% Reply [121]-[122], T1/98/21-22. Cf Factor (i) above.

1% 12/282/15-17.

T1/103/5-9.

Reply [93], T1/104/3-6.

Reply [79]. Cf Factors (i) and (iii) above.

T1/102/22-T1/103/2.

Y1 T1/105/1-3, T1/105/16-106/1.

72 Reply [91].

Reply [95]-[98], relying on opinion of Professor Steines [15]. Cf Factor (iii) above.
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174

investments,”’* and that the other alleged investments were either plans*’”® or concerned

unrelated projects.'”®

Venezuela argues that Tidewater Barbados is a corporation of convenience with minimal
alleged investments and operations and ‘does not perform any real economic activity in
Barbados [...].”"7 It thus does not fulfil the object and purpose of the BIT, which is to

promote the economic development of the contracting parties.'’®

Although Venezuela accepts that (unlike in Aguas del Tunari and Autopista) the state’s
consent was not required for the restructuring in this case, it was relevant that the Claimants

did not request authorisation and hid the restructuring from the state.'””

Venezuela thus submits that Tidewater’s restructuring was not done in good faith, pointing
to the fact that Tidewater Barbados was incorporated shortly before the claim was initiated,
that the restructuring was done for reasons clearly related to an eventual arbitration
proceeding, and that the Claimants created a legal fiction to gain access to international

arbitration to which they had no right of access.*®
(b) Claimants’ submissions

The Claimants submit that no dispute arose before Venezuela adopted the Reserve Law

because the Claimants were not on notice that expropriation would follow if the Claimants

181

refused to enter into a new contract with PDVSA™" and because a dispute cannot arise ‘until

1182

all of its constituent elements have come into existence. Accordingly, they submit that

”r

the ‘alleged “dispute” with PDVSA concerning new contracts (referred to in the 30 April
2009 communication from Mr Jacob) was not the same dispute as that which arose out of

the enactment of the Reserve Law.'®®
The Claimants rely on the following facts in particular:

(i) Contrary to Venezuela’s submission, the Claimants’ activities were not governed by

184

the 2001 Hydrocarbons Law. Accordingly, SEMARCA was not required by law to

74 Reply [81], T2/295/10-20.

Reply [82], T2/295/21-22.

Reply [85], T2/296/3-4, 10-16.

Reply [102]. Cf Factor (ii) above.

T1/112/9-19,T2/293/12-21.

T1/110/14-21, T1/111/1-3.

T1/113/4-20.

Rejoinder [90].

182 Rejoinder [91]; T1/238/13—18 quoting Right of Passage over Indian Territories 34.
183 Rejoinder [95].

184 12/355/9-16.

175
176
177
178
179
180
181

23



(vi)

(vii)

(viii)

Tidewater Inc v Venezuela ICSID Case No ARB/10/5 Decision on Jurisdiction

provide continuous service; it was only required to provide to PDVSA those services

which were contractually negotiated.*®

Between December 2008 and June 2009, PDVSA and PetroSucre paid over USS11m to
SEMARCA. '

The Claimants’ restructuring was commenced in 2008, before the events which

Venezuela suggests made nationalisation foreseeable.™®’

The correspondence between SEMARCA and PDVSA in February 2009 showed that
SEMARCA sought payment for services rendered, and was reluctant to enter into a
new contract and keep sending money to Venezuela until payments were received,

and PDVSA promised that payments would be forthcoming.'®®

SEMARCA did not threaten to suspend its services in February 2009 but in April 2009
(after the restructuring) refused to extend them unless agreement was reached on

certain issues.*®

PDVSA paid a portion of the salaries of SEMARCA workers of its own accord and not

because it had to.**

PDVSA never requested that SEMARCA adjust its tariffs and SEMARCA had not
substantially increased them since 2006."*

The Claimants were never warned that the Government would expropriate any

supplier that suspended its services and none of the articles cited by Venezuela

2

substantiate this assertion,” and in any case SEMARCA never interrupted its

operations until the day it was seized.'*

If there was a dispute, it was not between the Claimants and Venezuela but with

PDVSA, which cannot be equated with the state.’™

Accordingly, they say that the enactment of the Reserve Law came as a complete

195

surprise and without any prior announcement. Moreover, there is no reference in

185
186

T2/358/6-18.
Counter-Memorial [11]-[12].

¥712/360/8-9, T2/361/6-10.

188
189
190
191

T1/220/5-14 citing Ex. R-47, C-25 and R-48.
Counter-Memorial [13]; Rejoinder [74], [78].
Rejoinder [75].

Rejoinder [73].

192 Rejoinder [76], [79]-[80]; T1/227/2 ff citing Ex. R-77, R-40, R-43, R-41.
%3 11/226/2-8.

194

Counter-Memorial [15]; T1/235/10-15.

24



68.

69.

70.

71.

Tidewater Inc v Venezuela ICSID Case No ARB/10/5 Decision on Jurisdiction

the Reserve Law itself to continuity of services, which undermines Venezuela’s
argument that it was enacted as part of a single ongoing dispute about continuity of

service.™®

The Claimants say that this is supported by the investments they made in Venezuela during
this time, ™’ which show that they saw a long-term future for Tidewater in Venezuela,'® and
while they were reluctant to renew contracts while payments were in arrears, they saw the
problems their investment was facing as ‘short-term challenges’, given PDVSA’s ‘repeated

199 This is supported by the statement by Mr Dean

assurances it would pay the arrears.
Taylor, CEO and Chairman of the Board of Tidewater, on 14 May 2009, that Tidewater did

not want to abandon the Venezuelan market unless absolutely necessary.*®

The Claimants reject Venezuela’s attempt to infer from the non-disclosure of the privileged
communications, or the sequence of correspondents, that the purpose of the restructuring

was to obtain access to jurisdiction for this dispute.?®*

The Claimants submit that the restructuring undertaken by Tidewater was not done in

anticipation of litigation but (i) to achieve better protection for Tidewater’s investments in

202
(

Venezuela generally; ii) to achieve a better tax structure;*® and (iii) because Tidewater

was already familiar with doing business in Barbados and it was economical to set up

204 »205

business there.” The restructuring was part of a ‘unified corporate strategy’” and it was
not effected immediately after the 2004 United States statute that made tax benefits
available because it was only in 2008 to 2009 that Tidewater Caribe’s dividends increased
sufficiently to justify the restructuring.?®

The Claimants deny that Tidewater Barbados is a ‘paper company.’*”’

1% Counter-Memorial [19], [235], T1/196/21-197/1.

1% 12/353/19-354/3.

7 T1/199/5-16, T1/200/1 ff.

1% Ccounter-Memorial [28]—-[35], [182]-[187]; Rejoinder [82]-[87].
%971/198/22-199/4.

2%11/202/20.

%' counter-Memorial [40]—-[41]; Rejoinder [81].
Counter-Memorial [23].

Counter-Memorial [24]; Reply [96]-[100]. See Supplemental Direct Testimony of Kevin Carr [5].
Counter-Memorial [26]-[27], [181].

2% 71/215/4-5.

%011/217/1-9.

%7 counter-Memorial [188]-[189], [234].
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72. Accordingly, the Claimants submit that none of the ‘factors’ extracted by Venezuela from the
cases point to a finding of treaty abuse,?® and argue that the restructuring was not done in

order to access arbitration in respect of an existing dispute or in anticipation of litigation.?*

2% 11/207/17-209/17.

209 Rejoinder [116].
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. THE TRIBUNAL'’S ANALYSIS

A. Introduction

The Tribunal will now analyse in turn each of the objections to jurisdiction advanced by the

Respondent in the order in which they were argued by the parties:

(a) Whether Article 22 of Venezuela’s Investment Law is effective to confer jurisdiction

in relation to the claims of all of the Claimants; and,

(b) Whether the Barbados BIT is effective to confer jurisdiction in relation to the claims
of the Second Claimant, Tidewater Barbados, and the Third Claimant, Tidewater

Caribe (together ‘the Treaty Claimants’).**

The Tribunal is empowered to determine these questions by virtue of Article 41(1) of the
ICSID Convention, which provides that ‘[t]he Tribunal shall be the judge of its own

competence.’

B. First ground of jurisdiction: Article 22 of the Investment Law
1. Consent in writing under Article 25(1) of the ICSID Convention

The starting-point for any analysis of the question whether a tribunal constituted under the
ICSID Convention has jurisdiction to determine a dispute is the master provision in the

Convention itself, namely Article 25(1), which provides, in relevant part:

The jurisdiction of the Centre shall extend to any legal dispute arising directly out
of an investment, between a Contracting State ... and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to

the Centre.”**

Thus, as the framers of the Convention emphasised, ‘[clonsent of the parties is the

cornerstone of the jurisdiction of the Centre.”**?

The proper construction of Article 22 of the Investment Law has given rise to arguments of
considerable legal sophistication. It was indeed presciently observed in the leading
Commentary on the ICSID Convention that this Article ‘is drafted in ambiguous terms and is

likely to give rise to difficulties of interpretation, notably as to whether it contains an

219 Request for Arbitration, [30]; T1/188/12-14.

a1 Emphasis added.
212 Report of the Executive Directors on the Convention [23].
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expression of Venezuela’s consent to ICSID arbitration or not.’**

Nevertheless, at its heart,
the question before this Tribunal is simply whether Article 22, on its proper construction,
constitutes consent in writing on the part of Venezuela to submit this dispute to ICSID
arbitration. In other words, does this provision of a municipal statute operate so as to
produce the effect on the international plane prescribed by Article 25(1) of the ICSID

Convention?

From the outset of the Convention, it was envisaged that one method by which a state might

give its consent in writing is in municipal investment promotion Iegislation:214

Thus, a host State might in its investment promotion legislation offer to submit
disputes arising out of certain classes of investments to the jurisdiction of the

Centre, and the investor might give his consent by accepting the offer in writing.

The first example of a finding that municipal investment promotion legislation did constitute
consent in writing to ICSID arbitration is found in the Decision on Jurisdiction in the
‘Pyramids’ arbitration®” in which the tribunal interpreted Article 8 of the Egyptian
Investment Law. But it is axiomatic that each document alleged to constitute consent in
writing for the purpose of the Convention must be interpreted on its own terms in order to

determine whether it does in fact give rise to such consent.

The Tribunal notes that the question of whether Article 22 of the Venezuelan Investment
Law does constitute consent has been argued before three other ICSID arbitral tribunals,
whose decisions on the point have been cited to it in these proceedings.”*® Nevertheless, the
present Tribunal will determine the question afresh, in the light of the submissions, and the

expert evidence, placed before it. It proposes to do so by examining:

(a) The approach to be applied to the interpretation of Article 22 as an

instrument of consent; and then,

(b) The correct interpretation of Article 22 produced by that approach.

B schreuer et al The ICSID Convention: A Commentary (2ed, Cambridge UP, 2009) 363 [46].

Report of the Executive Directors on the ICSID Convention [24].

SPP v Egypt.

Mobil v. Venezuela, Cemex v. Venezuela and Brandes v. Venezuela. One of the arbitrators in the
present arbitration, Professor Stern, also served as one of the arbitrators in Brandes.

214
215
216

28



79.

80.

81.

82.

Tidewater Inc v Venezuela ICSID Case No ARB/10/5 Decision on Jurisdiction

2. Legal principles applicable to the interpretation of Article 22
(a) Fundamental elements

Although the parties disagreed on several aspects of the approach which they respectively
contended ought to be adopted by the Tribunal to the interpretation of Article 22,
nevertheless, the Tribunal finds that there was a broad measure of agreement as to the
following fundamental elements:

(a) Both parties accepted that both international law and Venezuelan law have a role to
217

play (though they differed as to the nature of these respective roles);

(b) Both parties accepted that the provision had to be interpreted in good faith;**®

(c) Both parties accepted that, in arriving at the meaning of the provision, the
interpreter was entitled to have regard to a list of factors that were fairly consistent
across the various approaches, namely the natural and ordinary meaning of the text,
the context, the object and purpose of the provision and the surrounding

circumstances.?®

The Tribunal agrees with each of these propositions. It will, however, elaborate on the
applicable principles, which require that two questions be answered: the first one is whether
national law has a priority role to play as argued by Venezuela, or whether essentially
international law applies to the interpretation of a national law like the Investment Law, as
argued by the Claimants; the second question is, if international principles of interpretation
are applicable, should one use the rules for the interpretation of treaties or rules for the

interpretation of unilateral acts?
(b) National law or international law?

Should the Tribunal apply national rules of interpretation or the international rules of
interpretation? It is the Tribunal’s view that the Investment Law being a municipal legal
instrument susceptible to having effects on the international plane, both national rules of

interpretation and international rules of interpretation have their role to play.

In addressing this question of consent under Article 25, a tribunal is not bound to apply only
host state law, even in a case where one of the parties’ consent derives from host state law.

This question has already been addressed by other ICSID tribunals.

"7 Respondent: T2/266/17-267/16; Claimant: T2/306/1-7, T2/316/15-317/8.
*!® Respondent : T2/275/4-6 ; Claimant : T2/315/16-17.
% Respondent: T2/273/14-20 ; Claimant: T2/315/21-316/5.
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Thus, in SPP v Egypt,**® the source of the state’s consent was a provision in its investment
law. Egypt submitted that the jurisdictional issues were governed by Egyptian law, and that,
pursuant to the Egyptian Civil Code, no effective arbitration agreement had been concluded.
This submission was rejected by a tribunal presided over by Jiménez de Aréchaga. It applied
instead general principles of interpretation and international law to the question of consent,

stating that:

Thus in deciding whether in the circumstances of the present case Law No. 43
constitutes consent to the Centre’s jurisdiction, the Tribunal will apply general
principles of statutory interpretation taking into consideration, where

appropriate, relevant rules of treaty interpretation and principles of international

. . . 221
law applicable to unilateral declarations.

In CSOB v Slovakia, the tribunal’s jurisdiction was derived from a contract. The tribunal held

nevertheless that:

The question of whether the parties have effectively expressed their consent to
ICSID jurisdiction is not to be answered by reference to national law. It is
governed by international law as set out in Article 25(1) of the ICSID

.22
Convention.

However, in Zhinvali v Georgia, a case where the instrument of consent was a municipal

investment protection statute, the tribunal opined that:

... if the national law of Georgia addresses this question of ‘consent’, which the

Tribunal finds that it does, then the Tribunal must follow that national law

guidance but always subject to ultimate governance by international law.**

The Tribunal does not consider that national law has to be completely disregarded, but
considers that logic implies that an act, which is both rooted in the national legal order and
extends its effects in the international legal order, has to be interpreted by reference to both
legal orders. Thus, an ICSID tribunal determining its jurisdiction is not required to interpret
the instrument of consent according primarily to national law, but rather has to take into
account the principles of international law. The next question naturally is to determine

which principles of international law are applicable.

2% 5pp v Egypt [55]-[61].

SPP v Egypt [61].
CSOB v Slovakia [35].
Zhinvali v Georgia [339].
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(c) Which principles of international law?

The Respondent presented arguments for a restrictive approach, by reference to the ILC
Unilateral Declaration Principles. Indeed, the Respondent seeks to argue, on various
grounds, that the Tribunal ought to take a more restrictive approach to interpretation of
Article 22 than might be the case with other instruments. In the first place, the Respondent
alleges that Article 22 ought to be treated as the unilateral declaration of a state to be
construed in accordance with the ILC Unilateral Declaration Principles, Principle 7 of which
requires declarations to be ‘interpreted in a restrictive manner.” For the reasons set out

below, the Tribunal does not accept that it must do so.

To the extent that Article 22, as a provision in a municipal law statute, is alleged to produce
the prescribed effect of state consent under Article 25(1) of the ICSID Convention, it may be
analysed as a unilateral declaration of a state. That is to say, it is a statement made
unilaterally by an organ of the state, namely the legislature, which may, according to its
proper construction, produce legal effects on the international plane vis-a-vis other states,
namely the Contracting States to the ICSID Convention and their nationals. The Working
Group of the International Law Commission, when engaged initially in defining the scope of
its work on unilateral declarations, accepted that internal acts (‘laws, decrees, regulations’)
need not be treated as unilateral acts, but ‘internal acts that may have effects on the
international plane ... should be included to the extent that such unilateral acts create legal

situations which are opposable in conformity with international law.’***

In the Tribunal’s view, the critical distinction is not whether the source of the unilateral act is
found in municipal legislation, but rather whether the act is undertaken within, or outside,
the framework of a treaty, and in particular a treaty that provides for the possibility of
submission to the jurisdiction of an international court or tribunal. Where the question is
one of the legal effects in international law to be attributed to the unilateral statements of a
state offered outside any treaty framework, one might well accept that a restrictive
approach should be adopted, so as to separate from the numerous statements made by
heads of state, heads of government and foreign ministers, that much smaller category of
such statements that were really intended to produce legally binding effects on the
international plane. The same point may equally be made in relation to municipal legislation.

The great majority of legislation enacted by states produces its effects solely on the

2 11997] Ybk ILC Vol 11(2), [205], Ex. CL-112.
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municipal plane, and one must carefully distinguish the much smaller category of cases in

which the state intended its legislation to produce opposable effects in international law.

But these considerations do not apply where the action of the state, whether expressed in
legislation or in some other form of statement, is undertaken expressly by reference to an
international treaty to which the state is (or wishes to become) a party. In that situation, the
treaty itself provides the legal framework within which the effect of the statement is to be
determined, and so it is both unnecessary and inappropriate to add an additional standard
to that provided under the relevant treaty to the interpretation of the state’s act. It was for
this reason that the Working Group of the ILC left this category of acts that have a treaty

connection out of the scope of its work on unilateral declarations.*”

In other words, a national law which is intended to have some effects on the international
plane might be subject to the restrictive interpretation provided for in the ILC Unilateral
Declaration Principles, but this does not apply to a national law which is adopted in the
framework of an international treaty, even if such law is an exercise of the freedom of the
state to act on the international plane, as has been outlined by the ILC Working Group on

unilateral acts:

203. The Working Group bore in mind that, in the process of treaty formation,
amendment, execution, termination, and so on, States carry out acts which,
prima facie, are unilateral in character when viewed in isolation (for example,
accession, denunciation, reservation, withdrawal). The Working Group
nonetheless considered that the characteristics and effects of such acts are
governed by the law of treaties and do not need to be dealt with further in the

context of the new study proposed.

204. Similar arguments were presented in discussing the possible inclusion of
unilateral acts carried out by States in the context of international justice.
Mention was made in particular of the characterization of acceptance of the
optional clause in article 36, paragraph 2, of the Statute of ICJ as a unilateral act.
The Working Group was inclined to leave this category of acts out of the study

taking the view that such acts have a treaty basis.

205. The same position was taken with regard to internal acts (laws, decrees,
regulations) that do not have any effect at the international plane. However,
internal acts that may have effects on the international plane, such as fixing the

extent of the various kinds of maritime jurisdiction (territorial sea, contiguous

> |bid [203]-[204].
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zone, economic zone, baselines), should be included to the extent that such

unilateral acts create legal situations which are opposable in conformity with

. . 226
international law.

In the Tribunal’s view, different kinds of unilateral acts have to be distinguished, i.e. purely
unilateral acts, called in the work of the ILC unilateral acts stricto sensu, to which the Guiding
Principles apply; unilateral acts which are a cause or a consequence of a treaty — like acts
implicated in the formation or the execution of the treaty — to which apply the rules of
interpretation of the VCLT; and finally unilateral acts which are adopted freely but in the
framework of a treaty which recognizes this freedom of action, to which apply some specific

rules, whose content the Tribunal will now explain.

Clearly, the Investment Law is one of those unilateral acts, freely entered into by a state, but
taken in the framework of a treaty that leaves all its freedom to the state. In this sense, it
can be considered as being analogous to a unilateral declaration of a state accepting the
compulsory jurisdiction of the ICJ, in the framework of Article 36 (2) of the Statute of the

Court.

The Tribunal is therefore minded to take inspiration from the analysis adopted by the ICJ for
the interpretation of a unilateral declaration of compulsory jurisdiction to the ICJ, which is
very similar to a unilateral offer to arbitrate, the difference being that in the first case the
offer to accept the jurisdiction of an international court is made to the other states and in
the second case the offer to accept the jurisdiction of an international arbitral tribunal is
made to the nationals of the other states, both being offers that will deploy their effect on

the international plane.

A first remark is that when a state decides to extend an offer to arbitrate to foreign investors
in @ municipal law, it is free to do so and it can be considered as a unilateral act taken in the
exercise of the state’s sovereign powers. The ICJ analyzed in the same manner a unilateral
declaration of compulsory jurisdiction: ‘A declaration of acceptance of the compulsory
jurisdiction of the Court ... is a unilateral act of State sovereignty. At the same time, it

establishes ... the potential for a jurisdictional link with the other States ...."**’

These unilateral acts are neither to be interpreted according to the rules of the VCLT, nor

according to the rules stated in the ILC Unilateral Declaration Principles; they have their own

*%% |bid, [203]-[205].
*?7 Fisheries Jurisdiction Case (Spain v Canada) [46)].
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rules of interpretation. In the Fisheries case, the ICJ clarified this point in the following

manner:

The régime relating to the interpretation of declarations made under Article 36 of
the Statute is not identical with that established for the interpretation of treaties
by the Vienna Convention on the Law of Treaties .... The Court observes that the
provisions of that Convention may only apply analogously to the extent

compatible with the sui generis character of the unilateral acceptance of the

Court'sjurisdiction.228

These sui generis rules applicable to unilateral offers of jurisdiction imply that the

interpretation is performed:

in a natural and reasonable way, having due regard to the intention of the State
concerned at the time when it accepted the compulsory jurisdiction of the Court.
The intention of a ... State may be deduced not only from the text of the relevant
clause, but also from the context in which the clause is to be read, and an

examination of evidence regarding the circumstances of its preparation and the

purposes intended to be served.””

One of the specificities of the sui generis rules applying to the interpretation of the kind of
unilateral act at stake here is that the unilateral act ‘should be interpreted in a manner

compatible with the effect sought by the ... State.’?*°

Another specificity is that it has not to be interpreted restrictively, since it takes place in the
conventional context of a treaty. Thus, declarations of a state that fall for assessment in
terms of whether they produce effects within the context of a treaty framework — and in
particular the effect of submission to the jurisdiction of an international tribunal — are not
subject to the restrictive approach to be taken for other kinds of unilateral declarations.
Such an approach does not limit a state’s freedom to act, since the state retains full power
to decide whether to enter into the treaty in question and whether to take advantage or not

of the possibilities offered by the treaty.

Thus, an ICSID tribunal determining its jurisdiction is required to consider directly whether
there is the requisite evidence of consent required by Article 25(1) of the ICSID Convention,

having regard to the common will of the parties on which arbitration is grounded and the

% Ibid.
2% |bid [49].
2% |bid [52].
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general principle (widely applied in municipal law as well as in international law) of good

faith.
(d) The Tribunal’s conclusion on the approach to interpretation

The Tribunal therefore approaches the question of the interpretation of Article 22 without
adopting an a priori position which is either restrictive or expansive. As it was rightly put in

the Pyramids Decision:**!

[J]urisdictional instruments are to be interpreted neither restrictively nor
expansively, but rather objectively and in good faith, and jurisdiction will be
found to exist if — but only if — the force of the arguments militating in favor of it

is preponderant.

Putting the point in the present Tribunal’'s own words, it will proceed to find that it has
jurisdiction if, but only if, the existence of the consent in writing of both parties to its
jurisdiction is clear.

The Tribunal finds itself largely in agreement with the general step-by-step approach to

232

interpretation of instruments of consent proposed by the Claimants™* which it restates to

some extent in its own words as follows:

(1) The first step is to look at Article 25(1) of the ICSID Convention itself in order to
determine whether the statement is capable of constituting a party’s consent to

ICSID jurisdiction.

(2) In order then to determine whether the content of the statement expresses such
consent one must look to general international law applicable to this type of
unilateral act, since the issue is to determine the effects of the statement for the

purposes of the ICSID Convention as a matter of international law.

(3) Such a statement has the character of a unilateral declaration. But it is a unilateral
declaration formulated within the context of a treaty. Accordingly, for the reasons

that the Tribunal has already explained, the ILC Principles are not applicable.

(4) Rather, a unilateral declaration alleged to constitute consent to the jurisdiction of an
international tribunal is to be interpreted in accordance with the approach set out
by the International Court of Justice when interpreting declarations of acceptance of

the Court’s jurisdiction.

231

SPP v Egypt 141 [63].
T2/304/3-317/10.
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(5) This means that the declaration must be interpreted in good faith ‘as it stands,

d’?*%; ‘in a natural and reasonable way,

having regard to the words actually use
having due regard to the intention of the State concerned.’?** That intention can be
deduced from the text, but also from the context, the circumstances of its

preparation and the purposes intended to be served.

(6) Municipal law is relevant to determine the existence and validity of the instrument
at issue and may help to ascertain the intention of the state. But the question
whether the statement constitutes consent for the purpose of Article 25(1) of the
ICSID Convention is, for the purpose of this Tribunal determining its own

competence under Article 41 of the Convention, a question of international law.
3. Concrete application to the interpretation of Article 22
(a) The limited application of Venezuelan legal interpretation

As just mentioned, domestic law has a role to play first in order to ascertain the existence
and validity of the national law, but also in order to help understanding the intention of the

state in adopting such law.

Venezuela argues that, as a matter of Venezuelan law, Article 22 does not constitute a
standing consent to ICSID arbitration and that this Tribunal ought to apply and give effect to
restrictive rules of Venezuelan law in this regard. The Tribunal has carefully considered the
submissions of the parties on the interpretation of Article 22 under Venezuelan law; the
Expert Opinions of Professor Urdaneta Fontiveros, filed on behalf of the Respondent and of
Professor Ayala Corea filed on behalf of Claimants; and in particular the Judgment of the

Supreme Tribunal of Venezuela on the interpretation of Article 22.7*

The parties’ experts
disagree on the proper interpretation of Article 22. Further Professor Ayala Corea takes issue
with the Judgment of the Supreme Tribunal on a number of grounds. Neither party nor the

Tribunal wished to cross-examine either of these experts.

This Tribunal does not find it necessary to its decision to decide the issues of interpretation
under Venezuelan law, nor, for that purpose to determine any conflict of evidence between
the experts. That is because the experts agree that the Venezuelan law principles of
statutory interpretation require determination of the meaning ‘that is evident from the

proper meaning of the words, according to their connection among themselves and the

233 Anglo-Iranian Oil Co Case 105.

2% Fisheries Jurisdiction Case (Spain v Canada) [49].
> pecision No 1541 on Interpretation Request dated 17 October 2008, Ex. EU-29.
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intention of the Legislator,’ 2

which is in full coherence with the international principles
applicable to the case. Where they disagree is as to the proper application of those

principles to the interpretation of Article 22 as a Venezuelan legislative instrument.

But the question with which this Tribunal is concerned is the interpretation of Article 22 in
order to determine whether it produces the effect specified under Article 25 of the ICSID
Convention on the plane of international law. This question the Tribunal must answer for
itself, adopting the general principles of construction which have been outlined by the

Tribunal.

It also follows that this Tribunal is not bound by the decision of the Supreme Tribunal of
Venezuela. While this decision is entitled to respectful consideration, the present Tribunal is

bound by Article 41 of the ICSID Convention to be the judge of its own competence.
(b) Text

With these considerations in mind, the Tribunal returns to the text of Article 22 itself, which

it will be convenient to restate here:

Las controversias que surjan entre un inversionista internacional, cuyo pais de
origen tenga vigente con Venezuela un tratado o acuerdo sobre promocion y
proteccién de inversiones, o las controversias respecto de las cuales sean
aplicables las disposiciones del Convenio Constituvo del Organismo Multilateral
de Garantia de Inversiones (OMGI — MIGA) o del Convenio sobre Arreglo de
Diferencias Relativas a Inversiones entre Estados y Nacionales de Otros Estados
(CIADI), seran sometidas al arbitraje internacional en los términos del respectivo
tratado o acuerdo, si asi éste lo establece, sin perjuicio de la posibilidad de hacer
uso, cuando proceda, de las vias contenciosas contempladas en la legislacion

venezolana vigente.

The parties each prepared English translations of Article 22. These differ slightly in the
nomenclature used. But the Tribunal is satisfied that its decision on the effect of Article 22
does not turn upon any difference in the English translations, nor was it contended by the
parties that the differences were material.”’ In any event, the Tribunal has considered the

interpretation of Article 22 directly in the original and authoritative Spanish text as well as by

2% Art 4 Venezuelan Civil Code Ex. EU-4 ; Ayala Opinion [15] ; Urdaneta Supp. Opinion [4].

Claimants translate ‘si asi éste lo establece’ as ‘if it so establishes’ and Respondent prefers ‘if it so
provides.” However, Respondent pleads that ‘[t]he word “establishes” could also be correct, but only
in the sense of if the treaty or agreement establishes that the type of dispute should be submitted to
arbitration, not in the sense of if the treaty or agreement establishes the fundamental rules and
framework of arbitration’ Reply [34] n 60. The Tribunal therefore approaches this point of dispute
between the parties as one of substantial meaning rather than semantic translation.
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reference to the parties’ English translations.”®® For ease of reference, it now reproduces
below a consolidated translation derived from those prepared by each of the parties. Where
there is a difference in the translation, the Claimants’ text appears first”*® and then the

240

Respondent’s alternative formulation.”™ The Tribunal gives each translation equal weight:

Controversies [disputes] that may arise [arising] between an international investor, whose
country of origin has in effect with Venezuela a treaty or agreement on the promotion and
protection of investments, or controversies [disputes] in respect of which [to which are
applicable] the provisions of the Convention Establishing the Multilateral Investment
Guarantee Agency ([OMGI-] MIGA) or the Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States (ICSID) are applicable, shall be
submitted to international arbitration according to the terms of the respective treaty or
agreement, if it so establishes [provides], without prejudice to the possibility of using
[making use], as [when] appropriate, [of] the contentious [dispute resolution] means

contemplated by [provided for under] the Venezuelan legislation in effect.

The text contemplates three different types of treaty that may be applicable to the dispute.

Each of these cases is stated disjunctively and concerns respectively:

(1) First case: A treaty on the promotion and protection of investments in effect

between an international investor’s country of origin and Venezuela;

(2) Second case: The Convention establishing the Multilateral Investment Guarantee

Agency (MIGA);** or,
(3) Third case: The ICSID Convention.

One such category, the Second case (disputes under the MIGA Convention), is not concerned
with disputes with an investor at all, but rather with disputes concerning investment
guarantees entered into with the Agency itself.**> The other two categories are concerned

with disputes involving international investors:

° In the First case, the express words of the Article refer to disputes that may arise

with ‘an international investor ...’;

28 The procedural languages of the arbitration are both English and Spanish: First Session, [7.1]. If

there had been a material difference between the Spanish original and the English translations of the
Investment Law, the Tribunal would have treated the Spanish text as authoritative in favour of either
of the English translations. The Tribunal is satisfied that there are no material differences.

%% Counter-Memorial [59].

Memorial [37].

Convention establishing the Multilateral Investment Guarantee Agency (signed 11 October 1985,
entered into force 12 April 1988).

2 |bid Art 57 and Annex .
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In the Third case, the very name of the ICSID Convention (recited in the Article)

refers to ‘disputes between States and nationals of other States.’

112. To each of these three cases, Article 22 adds a condition and a proviso:

113.

114.

(a)

(b)

The dispute may only be submitted to arbitration ‘according to the terms of the

respective treaty or agreement, if it so establishes/provides’; and,

Such submission is without prejudice to the possibility of using dispute settlement

mechanisms provided for under Venezuelan law ‘as/when appropriate.’

(c) Textual context

Article 22 appears as the second of three operative provisions within Chapter IV of the

Investment Law, which deals generally with ‘Dispute Resolution.” The first of these

provisions, Article 21, deals with inter-state disputes in cases where there is no treaty in

force. It provides:

Any controversy that may arise between the State of Venezuela and an
international investor’s country of origin with which there is no treaty or
agreement on investments, concerning the interpretation and application of the
provisions herein, shall be solved by diplomatic means. Should an agreement not
be made within twelve (12) months following the date in which the controversy
began, the State of Venezuela shall propose the submission of the controversy to
an Arbitration Tribunal whose composition, appointment mechanism,
proceedings and regulations of fees shall be agreed upon with the other country.

The decisions of this Arbitration Tribunal shall be final and mandatory.

The two ensuing articles then deal with other investment disputes. Article 22 deals with

cases in which there is an applicable treaty. It is then followed by Article 23, which provides

for other disputes of investors generally under the Investment Law. As already noted, it

provides:

Any controversy that arises in relation with the application of this Decree-Law,
once the administrative remedies have been exhausted by the investor, may be
submitted to the Domestic Courts or to the Venezuelan Arbitration Tribunals, at

the investor’s discretion.

115. Pausing at this point in the analysis, it may be observed that the general structure and intent

of Article 22 may be discerned from its text, when viewed in the context of Chapter IV of the

Investment Law as a whole:
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o Inter-state disputes are provided for by way of ad hoc arbitration to be settled by

compromis agreed with the other state under Public International Law (Article 21);

o Disputes under treaties are to be resolved by international arbitration if the treaty so

establishes or provides (Article 22);

o In the case of all other disputes under the Investment Law, investors have the choice

of Venezuelan courts or Venezuelan arbitral tribunals (Article 23).

The Investment Law carefully defines an ‘international investor’ — being the category of
investors referred to in Article 22 — by Article 3(4) as ‘[tlhe owner of an international
investment or whoever effectively controls it.’” An international investment is, according to
Article 3(2) ‘[t]he investment that is the property of, or is effectively controlled by foreign

natural or legal persons.’

By contrast, Article 23 refers simply to ‘the investor.” It is not by its terms limited to
international investors, but can apply to both international and Venezuelan investors. Article
1 states that the Law applies generally to investors ‘both domestic and foreign.” Thus, the
avenues of dispute resolution afforded by Article 23, being court proceedings or arbitration
in Venezuela, apply equally to international and Venezuelan investors. Article 23 therefore
operates as a catch-all provision in respect of any disputes by any investor in relation to the
application of the Investment Law that are not otherwise provided for in Article 22. These
may, at the investor’s election, be submitted to adjudication or arbitration in Venezuela. This
is reinforced by the without prejudice proviso at the end of Article 22, which directs
attention, even in the case of international investors, to the possibility of applying

Venezuelan dispute resolution mechanisms as/when appropriate.
(d) Historical context

The Respondent advances arguments based upon the historical context against the
background of which it contends Article 22 was promulgated and which, according to it,
demonstrates that Article 22 could not have been intended to serve as standing consent. It
refers to Venezuela’s historical antipathy to international arbitration in general, and in

particular in cases where the state itself is a party.

The Tribunal accepts that the general historical and legal context, both under municipal law
and under international law, within which a legislative instrument alleged to constitute
consent was promulgated may well provide helpful evidence as to its interpretation. But in

the present case, it does not find the material advanced by the Respondent to be helpful.
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The Tribunal does not have in the arbitration file any documents pertaining directly to the
legislative history of the Investment Law. Indeed, when requested to produce such material
by the Claimants, the Respondent replied that it had no such documents.?** When ordered
by the Tribunal to undertake a fresh search, the Respondent confirmed on enquiry that it

had no such documents.’**

The documents adduced by the Claimants prepared by Ambassador Corrales, Venezuela’s
Permanent Representative at the World Trade Organisation in Geneva, do not, in the
Tribunal’s view, advance matters materially. Although the Respondent accepts that Mr

2 the views of Mr

Corrales participated in discussions regarding the Investment Law,
Corrales cannot be imputed to the legislature. In any event, only one such document
predates the passing of the Investment Law. In it, Mr Corrales observes: ‘in our view, a
regime applicable to foreign investments must leave open the possibility to resort to
international arbitration, which today is accepted almost everywhere, by means of the

mechanism provided for in the [ICSID] Convention ..."**

It can readily be accepted that
Article 22 does indeed leave open such a possibility. But this statement is ambiguous on the
issue that the Tribunal must decide, namely whether Article 22 constitutes an open offer by

the Venezuelan State to international investors to resort to ICSID arbitration.

The Respondent’s submissions on historical context do not relate directly to the framing of
the Investment Law. Rather, they concern earlier periods in the history of Venezuela or
other acts of the President of Venezuela taken in relation to other legislation. Both parties
accept, however, that the Investment Law was lawfully promulgated by President Chavez,
and indeed remains in force. The title of the law is ‘Decree with status and force of law for

the promotion and protection of investments.” Article 1 provides:

This Decree-Law is intended to provide investments and investors, both domestic
and foreign, with a stable and foreseeable legal framework in which they may
operate in an environment of security, through the regulation of the State’s
action toward such investments and investors, with a view toward achieving the
increase, diversification and harmonious integration of investments in favor of

the domestic development objectives.247

8 procedural Order No 1, [17].

Respondent’s letter dated 13 April 2011.

Reply [59].

Ex. C-155 dated 30 April 1999.

Ex. C-9; Ex. EU-1. The translation given is the Claimants’, but there are no material differences.
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To the extent that it is alleged that Venezuela maintained a policy against arbitration of
investment disputes at the relevant time, the Tribunal notes that, in addition to Article 22
itself, the Investment Law provides in Article 23 for a right on the part of any investor to
resort to Venezuelan arbitral tribunals for the resolution of disputes relating to the
application of the Investment Law.

Moreover, Venezuela had signed the ICSID Convention on 18 August 1993. The Venezuelan

248

Parliament had passed the necessary enabling legislation on 10 August 1994.“ Venezuela

deposited its instrument of ratification on 2 May 1995. The Convention had entered into

249 As at 1999, Venezuela had entered into at least 15

force for Venezuela on 1 June 1995.
bilateral investment treaties providing for international arbitration of investor-state
disputes,” including the Barbados BIT which was signed on 15 July 1