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L. INTRODUCTION

1. I am the Myres S. McDougal Professor of International Law at Yale
Law School, where I have been on the faculty since 1965. I have published twenty
books in my field, five of which focus specifically on international arbitration and
adjudication; a sixth, which I edited, focuses on jurisdiction in international law.
In addition to my teaching and scholarship, I serve as President of the Arbitral
Tribunal of the Bank for International Settlements. I have been a co-Editor-in-
Chief of the American Journal of International Law and served as Vice-President of
the American Society of International Law. I have also been elected to the Institut
de Droit International. I have served as an arbitrator in numerous international
commercial, international investment, and public international arbitrations and
as counsel in other arbitrations, as well as in cases before the International Court
of Justice (“ICJ]”). A curriculum vitae setting forth a complete list of my
professional activities and publications is appended to this opinion.

2. Greenberg Traurig, LLP, counsel for Railroad Development
Corporation (“Claimant” or “RDC”), in the above referenced arbitration, has
asked that I express an opinion on the merits of the substantive legal claims
presented to the ICSID Tribunal which has been empanelled in the case. For this
purpose, I have studied the pleadings,- letters, and accompanying exhibits
submitted by the parﬁes to date. I assume, for the reasons set forth in the first
section of this opinion, the truth of the factual allegations in the Claimant’

- Request for Arbitration (“Request”) “insofar as they are not incredible, frivolous



or vexatious,”l and none of them, in my judgment, can plausibly be so
characterized. I also assume the Tribunal’s familiarity with those factual
allegations and will reiterate them only briefly here, in order to provide a basis
for the discussion of the substantive issues of international law which I have
been asked to address.
II. SUMMARY OF CONCLUSIONS

3. For the reasons set out below, it is my opinion that the Government
of Guatemala violated the rights of RDC and FVG to which they are entitled
under Chapter Ten of the DR-CAFTA and customary international law.
Specifically, Guatemala has:

(1) effected an indirect expropriation of FVG in violation of CAFTA
Article 10.7 and customary international law;

(2) subjected FVG to unfair and inéquitable treatment and denied it due
process in violation of CAFTA Article 10.5 and customary international law;

(3) denied FVG the full protection and security owed under customary
international law and CAFTA Article 10.5; and

(4) treated RDC discriminatorily in violation of the national treatment
standard of CAFTA Article 10.3.
ITI. STATEMENT OF FACTS

4. The Claimant, RDC, is a privately owned railway investment and

1 United Parcel Serv. of Am., Inc. v. Canada, Award on Jurisdiction, Nov.
22,2002 (UNCITRAL), § 112.



management company incorporated in the U.S. Commonwealth of Pennsylvania,
which focuses on “emerging corridors in emerging markets,” meaning railways
plus other complementary businesses primarily in developing countries. It
currently operates in the U.S., Argentina, Peru and, until 2007, Guatemala. It
also previously operated railways in Estonia, Malawi and Mozambique.

5. Ferrocariles de Guatemala (“FEGUA”) is a “state-owned,
decentralized, autonomous company that has legal capacity, its own
proprietorship and is fully entitled to rights and obligations.”2 For purposes of
CAFTA, FEGUA is a “state enterprise”, an enterprise that is owned, or controlled
through ownership interests, by a Party (Guatemala), as defined in CAFTA
Chapter 2 (General Definitions). It was created in 1969 to manage and exploit the
railway system of the respondent, the Republic of Guatemala. Until 1996,
FEGUA performed commercial railway transportaﬁon services and managed the
railway’s real and personal property that comprised its assets.

6. Due to extensive physical deterioration of the equipment and
~ facilities, insufficient investment in the reqonstruction or modernization of the
railroad system, operating losses and declining passenger and cargo catriage, the
Respondent closed the entire national railway system then operated by FEGUA
in March, 1996.

7. Subsequently, the Respondent initiated an international bidding

2 Article 1 of its Organizational Law, Decree No. 60-72 of the Congress of
the Republic of Guatemala.



process on February 17, 1997, in which it invited the private sector to rebuild and
operate its railway system; in order to induce a private enterprise to conduct
private railway services to the country, Respondent authorized FEGUA to enter
into an agreement with a private investor which would contractually authorize
the use of the infrastructure, real estate and other specified rail assets. The
Bidding Rules for the granting of the Onerous Usufruct of Railroad
Transportation in Guatemala, according to Article 21 of the State Contract Law,
Decree Number 57-92 of the Congress of the Republic, were published for an
international public bidding contest in February, 1997.

| 8. On May 5, 1997, RDC formed Compafifa Desarrolladora
Ferroviaria, Sociedad Andnima, under the laws of ‘the Republic of Guatemala
with its principal place of business in Guatemala City. It does business under the
name “Ferrovias Guatemala” (“FVG”), and its specific purpose was to be the
vehicle for RDC’s bidding for, and entering into the usufructuary contracts with
the Respondent which were needed to carry out the int;:nded investment. FVG
is owned and controlled by RDC.

9. Two bids were submitted; of the two, FVG’s was the only bid
considered responsive by the Government. The bid consisted of a plan to rebuild
the country’s rail system in stages and committed to an investment program
estimated at approximately ten million U.S. Dollars ($10,000,000.00). Part of that
bid was FVG's business plan as reflected in “Envelope A: Technical Offer" and

"Envelope B: Economic Offer” - in full response to and compliance with the



FEGUA’s substantive and procedural bidding rules.

10. On the basis of its bid, FVG was awarded, on June 23, 1997, a 50-
year usufructuary right to rebuild and operate the Guatemalan rail system --
which consists of a 497-mile (narrow gauge) railroad connecting Guatemala City
with Mexico, El Salvador and ports on the Atlantic and Pacific Coast. This
Usufruct Contract of Right of Way (Deed No. 402) was signed on November 25,
1997 by then-FEGUA Administrator Andrés Porras and FVG. Clause 15 of Deed
402 incorporated FVG's original offer, and thus FVG’s business plan and
investment expectations, including the sources of future profit from railway
operations, into this contract. Both the usufruct and the right of way usufruct
contract were ratified by the Congress of Guatemala via Decree 27-98 and
published in the Official Gazette on Aprii 23, 1998. The railroad privatization
entered into effect on May 23, 1998.

11.  According to Deed No. 402, the Government's stated objective was
to re-establish the functions of the railroad system to support the country’s
economy, while relinquishing its role of rail operator and all other functions
_pertaining to the activities of rail transport companies. Besides the right to use
the railroad tracks for transportation purposes, the right of way also included the
right to develop alternative uses such as pipelines, electric transmission, fiber
6ptics and commercial and institutional development on FEGUA lands
bordering the tracks. For its part, FVG agreed to pay, and has paid, FEGUA 5%

of its gross income on rail operations and 10% of other income during the first



five years of the usufruct, and, s’éarting in year six, 10% of gross income derived
from both rail transportation and other activities.

12. Because of legal technicalities that evolved in the wusufruct
documentation process, it was necessary to complement the right of way
usufruct regarding the use of the real estate of the railroad tracks with a separate
bidding process for use of the rail equipment. The biddinngas won by FVG and
led to the award of the respective usufruct to FVG on December 16, 1997.
FEGUA and FVG entered into a Usufruct Contract of Rail Equipment, Property
of FEGUA in Favor of FVG via Deed No. 41, dated March 23, 1999.

13.  Because this deed was never formally approved by Government
resolution, it was, at the Government’s request, subsequently replaced by Deed
No. 143, dated Augﬁst 28, 2003 and further ramended by Deed No. 158, dated
October 7, 2003. In return for the right to use the railroad rolling stock and other
equipment, FVG agreed as an additional concession to pay 1.25% of the gross
freight traffic revenue (renegotiated upward from the original 1.0%, at the
Government’s insistence) during the duration of the contract, which was
stipulated to end the same day as the usufruct contract of right of way, i.e. May
22,2048.

14. FEGUA and FVG signed another contract, Deed No. 820 dated
December 30, 1999, which established a Trust Fund for the Rehabilitation and
Modernization of the railroad system in Guatemalé, which included obligations

by FEGUA to make annual payments into the Trust Fund.



15.  Overcoming many obstacles, including the restoration of severely
deteriorated tracks and equipment and extensive invasion by squatters, FVG was
able to resume commercial service between El Chile and Guatemala City on
April 15, 1999. In December, 1999, commercial service was restored between
Guatemala City and two Atlantic ports. Traffic tonnage gradually increased
until 2005, but declined drastically in 2006, in particular, after the Declaration of
Lesivo.

16. On June 13, 2005, FVG filed a domestic arbitration case against
FEGUA for breach of contract for FEGUA's failure to pay monies to the Trust

‘Fund pursuant to Deeds 402 and 820. On July 25, 2005, FVG filed a second
domestic arbitration case for FEGUA's failure to remove squatters from the
railroad right of way in violation of Deed No. 402.

17.  Claimant alleges that, in response to and in anticipation of these
filings, on June 22, 2005, FEGUA requested the Solicitor General of Guatemala to
investigate the circumstances surrounding the award of the Usufruct and to issue
an opinion on the legal validity of Deeds No. 143 and 158 regarding the railroad
equipment. In his Opinion No. 205-2005 issued on August 1, 2005, the Solicitor
General recommended that the President of Guatemala declare these deeds
injurious (“lesivo”) to the interests of the State. He explained:

The contract executed by the two entities, [No. 41}, dated March 23,

1999, did not enter into force for not being approved by the
Executive Branch. ... As aresult, ...



1. The bidding process and the contract arising thereof produced no
effect whatsoever, and

2. The second contract currently effective could not be based on the
previous bidding process, but on Civil Law, as supported by the
Government Contracting Law, article 103, among other provisions
which refer to the ordinary jurisdiction.

Although the Twelfth clause incorporates the bidding terms and
the original offer to the contract, such provision is not deemed to be
valid and cannot be part of the contract. The parties were well
aware of that situation, since the wording of the contract includes
that: in the event of inconsistency, the terms of the contract will

apply.

The contract was subject to a term of almost forty-five years, which
is too long a term considering the useful life of the property under
usufruct. By the time the term expires, the property would have
probably disappeared. The railway equipment referred to in the
contract includes valuable historical property deemed to be cultural
patrimony under protection by the IDAEH (Anthropology and
History Institute) and are not identified as such in the inventory
incorporated to the contract; it is uncertain whether goods are
protected property or not. The IDAEH was not even consulted.
There is no evidence that the contract was registered under the
terms of the Twentieth clause.

A) It is also worth mentioning that the loss or damage of cultural
property, whether by action or omission, is a crime under article 47,
Decree 25-97 of the Congress of the Republic, Law on National
Cultural Patrimony Protection. ...

B) The payment of 1.25% of net freight invoicing should be
annually made by the beneficial owner to FEGUA, once the
payment is due, within a sixty-day term following the end of the
tax year. This is unfavorable to the State for implying a loss of
income, whereas the beneficial owner could receive a higher return
by monthly reinvesting the income from freight.

C) According to the information provided by FEGUA, repairs are
not being made as agreed, FEGUA is not allowed to supervise the
physical existence of the property, and it is yet unknown whether
IDAEH controls or supervises protected property or any other

10



goods that could now qualify as cultural patrimony, or if this
institute is somehow involved, as stated in the Tenth clause of the
contract. It is possible to apply the case of termination included in
the same contract, which supports rescission on the beneficial
owner’s failure to comply with the obligations arising thereof.

It should be noticed that, in addition to the preceding
considerations, the beneficial owner’s exceeding its rights on
property is one of the causes to terminate usufruct (article 739 of
the Civil Code), by deteriorating the property or letting the
property become extinct due to the beneficial owner’s failure to
make regular repairs. The termination should be judicially
declared.

LEGAL BASIS: Political Constitution of the Republic of Guatemala,
Article 252; Decree 512 of the Congress of the Republic, as amended

by Decree 40-94 of the Congress, Articles 1, 34; and laws quoted
above. '

18. On January 13, 2006, FEGUA issued its own Opinion No. 05-2006,
in which it agreed with the Solicitor General’s opinion, also arguing that the

usufruct contracts in question were not awarded as a result of a public bid.

19.  After numerous attempts to reach a resolution of the issues with
FEGUA, the Chairman of RDC and .the President of FVG met with then-
President of the Republic of Guatemala, Mr. Oscar Berger, on March 7, 2006. At
that meeting, according to the Claimant, President Berger “purported to instruct
FEGUA'’s director to dissolve FEGUA and to comply with the Usufruct
Contracts.” Also, he “instructed that a high-level railroad commission be
established, purportedly to work with RDC and FVG on Governmental support
of FVG railroad operations and to address the issues public, private and

commercial squatters, as well as theft and vandalism, all of which were plaguing

11



railroad operations.”

20.  This commission was established and a number of meetings took
place, but after a few months, the Government suspended the meetings without
ever having submitted a proposal to comply with the usufruct contracts. The
Claimant contends that, in parallel, and without its knowledge, the Government
prepared a resolution declaring the usufruct of railroad equipment injurious to
the interests of the State. It alleges the Government to have been motivated by a
desire to accommodate Mr. Ramon Campollo, a local sugar oligarch who had
been unsuccessful in private attempts to intimidate FVG into ceding to him all, or
substantially all, of FVG's rights and interests under the usufruct. Claimant
further alleges that Mr. Campollo had been assisted in this effort by Juan Esteban

Berger, a lawyer and the son of the President.

21. On August 11, 2006, the President of the Republic, in joint counsel
with certain of his cabinet ministers, signed Government Resolution 433-2006,
which declared the usufruct of the rolling stock as contained in Deeds No. 143
and 508 injurious to the interest of the State. This “Lesivo Resolution” was

published in the Official Gazette on August 25, 2006.

22.  This resolution is based on allegations that the usufruct contract on
railroad equipment (i) violated Article 19 of the Government Contracting Law by
allowing FVG to discuss the terms of the contract; (ii) violated Article 90 of the

same law by allowing property other than that listed in the inventory to be

12



included in the contract to be covered by the usufruct; (iii) avoided a new
bidding process; and (iv) that the FEGUA Administrator exceeded his powers in
violation of the Government Contracting Law and its Regulations.? Interestingly,
the arguments of the Solicitor General’s opinion regarding the railway
equipment as cultural property of the Nation, the overly long duration of the
usufruct contract, and the terms of the payment of 1.25% of net freight invoicing
as unfavorable to the Republic of Guatemala, were not listed in the President’s

Explanatory Statement appended to his Resolution.

23.  The Resolution asserts that under Article 17(b) of the Executive

3 The explanatory statement to the Resolution reads:

a) The text of section III, first clause, states that the Board awarded the

bid to Compaififa Desarrolladora Ferroviaria, Sociedad Anénima,
[granting the company] the right to discuss the terms of the Onerous
Usufruct Contract Involving Railway Equipment Owned by Ferrocarriles
de Guatemala, which is not consistent with the terms of article 19 of the
Government Contracting Law;

b) The fourth clause, regarding the property granted in usufruct, states
that other property, different from that listed in the inventory (prepared
by the parties and notarized through the same public instrument) may be
incorporated [to the usufruct] in the future, which is a violation to the
terms of article 90 of the Government Contracting Law;

c) The sixth clause is not consistent with section V, first clause thereof,

as it is in conflict with subsection 6.4 of the bidding conditions that
preceded and endorsed the execution of public instrument number 41;

d) The parties applied the conditions of a contract that they mutually
agreed to terminate, although they should have prepared new bidding
conditions and call for a new process, allowing other bidders to take part;
e) FEGUA's Overseer did not comply with the Government Contracting
Law and its Regulations, since such position gives him no authority to act
disregarding the applicable laws.

Therefore, it is lawful to declare that said contract causes lesion to the
interests of the State.

13



Branch Law, Decree No. 144-96 of the Congress of the Republic, “the Cabinet
Council and the President shall concur to declare whether administrative acts or
contracts cause lesion, for the purposes of filing an administrative litigation.”
Such declarations “must be issued within a three-year term following the date of
the act or resolution at issue” (Article 20 of the Law on Administrative
Litigations, Decree No. 119-98 of the Congress of the Republic). Thus, as to Deed
No. 143, dated August 28, 2003, lesividad was declared on almost the last possible
day before the expiration of the three-year period during which it could have

been declared.

24.  In exercise of his duty under Article 2 of the Lesivo Resolution to
“execute all legal measures required in order to cease the binding force of the
contract,” the Solicitor General of the Nation, on November 14, 2006, filed a claim
against FVG in the administrative court of Guatemala (Sala Primera de lo
Contencioso Administrativo, Claim No. 389-2006) seeking (i) the court’s
confirmation of the Lesivo Resolution;(ii) an order seizing the rolling stock
transferred by FEGUA to FVG; (iii) an order denying FVG's general manager the
right to travel outside the country; and (iv) the seizure of FVG accounts. But it
was only on May 15, 2007 that the Government served its claim on FVG. FVG
filed its initial objections to the claim on May 21, 2007. As of this date [6/10/09],

the administrative court has yet to confirm the Lesivo Resolution.

25.  The Lesivo Resolution itself had devastating effects on RDC’s

14



investment. It caused a critical number of FVG’s customers and suppliers to
refuse to continue to do business with a private entity engaged in a legal battle
‘with the Republic of Guatemala. Customers refused to contract exclusively with
FVG or for any term longer than meeting immediate needs. Many customers

switched their business to truck transportation providers.

26. FVG's principal suppliers significantly reduced credit terms to
FVG. FVG cannot secure new credit lines with financial institutions in country
which appear to expect FVG’s imminent demise as a result of the lesivo action.
Nor can FVG secure new suppliers of essential goods and serﬁces. Similarly,
potential customers for the lease of real estate within the right of way, a critical
element of RDC’s business plan, have withdrawn from negotiation fearing FVG

will be forced into bankruptcy.

27.  Without giving FVG an opportunity to be heard, Guatemalan
judges have issued preliminary injunctions against FVG embargoing FVG bank
accounts based on suits by squatters and others.

28.  Incidents of vandalisﬁ of the tracks and thefts of railroad materials
as well as squatting on the railroad tracks have substantially increased since the
issuance of the Lesivo Resolution, as basic services of the local police to protect
FVG’s property have all but evaporated. The declaration was “the equivalent of
the Government giving an all clear signal to poorer Guatemalan citizens to seize

land and personal property from FVG with impunity as the Government would

15



not provide protection.” FVG's efforts to secure evictions ofv and compensation
from these trespassing entities and persons were, Claimant alleges, met with
delaying tactics by squatters in the local court system, and these tactics were
further emboldened and enabled by Government officials after the issuance of

the Lesivo Resolution.

s

29.  On June 26, 2007, because the Lesivo Resolution had effectively
destroyed any prospect for FVG to pursue its business plan, the Board of
Directors of RDC terminated its financial support of FVG. Railway operations

were discontinued in September 2007.

30.  The Claimant contends that the Lesivo Resolution and subsequent
actions by the Respondent manifestly violated the investment protection
provisions under Chapter 10 of CAFTA, to which the Respondent is a state party:
it constituted an indirect expropriation under Article 10.7; it violated the
minimum standard of treatment obligations under Article 10.5; and it violated

the national treatment obligations under Article 10.3.

IV.THE LAW

31.  This opinion will address the claims of violation of the investment
protection provisions of CAFTA seriatim. As no treaty can exist in isolation from

general international law,# I will begin by putting the Lesivo Resolution into its

4 Rosalyn Higgins, A Babel of Judicial Voices? Ruminations from the Bench,

16



proper domestic and international legal context.

1. The Status of Guatemala’s Version of Lesivo in National and International
Law

32.  The idea of lesién as grounds for invalidating a contract goes back
to the Frenéh Civil Code’s conception of lésion énorme which provided that a
seller of real property “may rescind if the agreed purchase price is less than five-
twelfths the fair value of the property.”> Due to the “multitude of sources”
available to the drafters of' civil and commercial codes in the newly independent
states of Latin America, the acceptance vel non of concepts such as lésion énorme
varied greatly in the region.® Vélez Sarsfield, the father of the Argentine Civil
Code, rejected the concept of lesidn, emphasizing, instead, the “responsibility and
free autonomy of the contracting parties.”” Andrés Bello, the drafter of the

Chﬂéan Code, allowed for rescission when either the seller or the buyer suffered

55 INT'L & COMP. L.Q. 791 (2006); see also CAMPBELL MCLACHLAN QC et
al., INTERNATIONAL INVESTMENT ARBITRATION: Substantive Principles 15
(2007) (“investment treaties are not self-contained regimes,” meaning
“negatively that, in entering into treaty negotiations, the parties intend not
to act inconsistently with generally recognized principles of international
law or with previous treaty obligations towards third states; and
positively, that the parties are taken ‘to refer to general principles of
international law for all questions which [the treaty] does not itself
resolve in express terms and in a different way’,” referring to, inter alia,
ILC, Fragmentation of International Law: Difficulties arising from the
Diversification and Expansion of International Law, Report of the Study
Group of the International Law Commission, U.N. Doc. A/CN.4/1.682, 4
April 2006; U.N. Doc. A/CN.4/L.702, 18 July 2006. CAFTA itself
attempts to minimize any such differences by firmly grounding CAFTA
Articles 10.5 and 10.7 and Annexes 10-B and 10-C in customary
international law. '

5M. C. Mirow, Latin American Law 162 (2004).

61d.

7Id.
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a “lesion enorme” - when the “seller received less than half the just price or the
buyer received property whose just price is less than half the buyer’s payment at
the time of the contract.”® The Mexican Civil Codes placed limits on “complete
contractual freedom based on ideas of fair value, such as lesion.”® Thus the core
notion of lesidn in civil law is not an assertion of arbitrary state power, which
would be offensive to the civil law, but an exercise of power which was made

subject to explicit objective limits.

33.  The lesion referred to in the present case has, a priori, nothing to do
with gross imbalances of obligations under a contract between two equal
partners. It does not set a contract law limit of an unconscionably unjust or
unfair value of some asset to be purchased or sold. It is not the Civil Code, but
Article 20 of the Guatemalan Administrative Procedure Law, Decree 119-96
which purports to allow the Government to declare an administrative contract to
be “in detriment to the interests of the State” and to seek its annulment. No
defined standards exist to define the “interests of the State,” and, insofar as there
is a standard, it is certainly not, for example, the exacting standard of necessity
delimited as a condition precluding wrongfulness under the United Nations’
International Law Commission’s Articles on State Responsibility; moreover, even

those provisions, which undertake to codify customary international law, do not

8 Id., referencing Kenneth L. Karst & Keith S. Rosenn, Law and
Development in Latin America 477 (1975).

9 Id. at 163, referencing George M. Armstrong, Jr, Law and Market
Society in Mexico 34-35, 50-51 (1989).

18



preclude an obligation to compensate. I will consider the question of the legality
of lesion under customary international law and conventional international law
below but confine myself, for the moment, to the idiosyncratic practice of

Guatemala.

34.  In this idiosyncratic Guatemalan lesivo regime, the President of the
Republic in Cabinet Council can freely decide what such interests of the State
are, and, due to the lack of standards for review, the administrative court which
is then asked to confirm his decision will have a hard time articulating any
reasons to counteract the President’s judgment. In particular, the interests of the
State which are adduced may not even amount to illegalities of contract
formation and content. The private party to whom the resolution is directed has
no opportunity to be heard - to be informed of and respond to the charges prior
to the issuance of the decree. Under Article 584 of the Procedural Code, the
Government is even prohibited from desisting from a lesivo claim once it has

been filed.

35.  The potential for uncontrolled abuse by such virtually unrestricted

Executive power is great.l? And, indeed, it is my understanding that the practice

10 The most recent example of such a declaration illustrates the ease with
which contracts the Government has entered into with private entities
regarding major investments can be vitiated using the concept of lesivo:

Government declares harmful two contracts with CDAG

The Government of Guatemala has annulled two contracts concluded

19



of lesivo declarations in Guatemala has been one in which the Government
abuses this power to get out of, or force renegotiation of, valid administrative
contracts on any imaginable grounds—without having to compensate the

investor. The President’s references in this case to bidding process violations on

with the Autonomous Sports Confederation (CDAG) in 2006 on the
ground that it deemed them harmful to its interests.

The executive resolution, Governmental Agreement 136-2009, published
today in the official newspaper, will be effective starting tomorrow.
Although the resolution does not indicate to which contracts it refers, it
may relate to the lands that were part of a negotiation to improve Aurora
International Airport which President Oscar Berger concluded with
CDAG during his tenure as President. The resolution considers the first
contract harmful in that its division and consolidation of real estate is too
costly for the interests of the State, and the second contract because it
divides and creates a usufruct of real estate containing military
installations that must be protected for reasons of national security.

Author’s translation of:

El Gobierno de Guatemala ha dejado sin efecto dos contratos suscritos
con la Confederacién Deportiva Auténoma (CDAG) en 2006 por
considerar que son lesivos a sus intereses.

La resolucién ejecutiva ha sido publicada hoy en el diario oficial por
medio del acuerdo gubernativo 136-2009, con vigor a partir de mafiana. Si
bien el acuerdo gubernativo no precisa a qué contratos se refiere, podria
tratarse de los terrenos que fueron parte de una negociacién para llevar a
cabo la ampliacién del aeropuerto Internacional La Aurora, durante el
gobierno del ex presidente Oscar Berger suscribi6 con la CDAG. El
acuerdo considera que el primer contrato es lesivo, por desmembracién y
constitucion de bien inmueble porque es demasiado costoso para los
intereses del Estado, y el segundo contrato por desmembraciones y
constitucion de usufructo a titulo gratuito de bienes inmuebles, porque
tiene instaladas torres de instalaciones militares que deben ser protegidas
por seguridad nacional.

Gobierno declara lesivos dos contratos con la CDAG, 19 May 2009, available at
http:/ /www.deguate.com/artman/ publish/noticias-

guatemala/ gobierno-declara-lesivos-dos-contratos-con-la-cdag.shtml
(last accessed May 29, 2009).
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a re-executed deed, whose original was properly bid for, and whose re-execution
was only necessary because of the Presidenf’s failure to approve it, combined
with other technicalities, such as the insufficient description of other related
assets covered by the usufruct, are a case in poinf: these violations, if they even
occurred, can hardly be said to rise to the level of an actual harm to the Republic

of Guatemala.

36.  Waiting for the administrative court to say so, however, can take
years; it typically never occurs. The alternatives are then, most probably,
“waiting for Godot,” or receiving a confirmation of the President’s resolution. In
any event, the economic damage has already been done, as demonstrated in this

case, with the Executive’s declaration of injury to the State.

37.  There is room to question whether the Guatemalan version of lesivo,
whether applied to Guatemalan nationals or foreign investors, is even valid
under Guatemala’s domestic law. The Constitution of Guatemala, in its Article

39, declares the right to private property to be one inherent in human beings;!!

11 Political Constitution of Guatemala, adopted 31 May 1985, effective 14 January
1986, as amended November 17, 1993, available in English at CONSTITUTIONS OF THE
COUNTRIES OF THE WORLD (Gisbert H. Flanz ed.): Guatemala, Booklet 3, release 97-1
(January 1997):

Article 39.- Private Property.

Private property is guaranteed as a right inherent in the human person.
Any person can freely dispose of his property according to the law.
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and expropriation shall not occur without compensation. In this respect, Article
40 establishes a regime of very strong protection of private property, both
procedurally and substantively.!?  Article 41 prohibits categorically both

expropriations for political reasons and confiscations.1?

38.  As to the relevance of this constitutionally guaranteed right in

Guatemala’s domestic legal system, Article 44(3) could not be clearer as it

The State guarantees the exercise of this right and will have to create
those conditions that enable the owner to use and enjoy his property in
such a way as to achieve individual progress and national development
in the interest of all Guatemalans.

12 Article 40.- Expropriation.

In specific cases, private property can be expropriated for reasons of duly

‘proven collective utility, social benefit, or public interest. Expropriation
will have to be subject to the proceedings indicated by the law, and the
affected property will be appraised by experts taking its actual value into
account.

Compensation will have to made in anticipation and in legal tender,
unless another form of compensation is agreed upon with the interested

party. '

Only in cases of war, public disaster, or serious disruption of peace can
there be occupation or interference with property or expropriation
without prior compensation, but the latter will have to be done
immediately following the end of the emergency. The law will establish
the norms to be followed with enemy property.

The form of payment of compensation for the expropriation of idle land
will be determined by law. In no case will the deadline to make such
payment effective exceed 10 years.

13 Article 41.- Protection of the Rights of Ownership.
The right of ownership in any form cannot be restricted on account of
political activity or crime. The confiscation of property and the imposition

of confiscatory fines is prohibited. In no case can the fines exceed the
value of the unpaid tax.
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declares any laws or other governmental decisions which violate or diminish the

rights guaranteed under this constitution ipso iure void.14

39. I am not an expert on Guatemalan law and this opinion does not
address details of Guatemalan constitutional or sub-constitutional law. Suffice it
to say that it appears that the Lesivo Declaration here worked to destroy a
usufruct, which is defined, under the Guatemalan Civil Code, as a property right
(not a mere contractual right), limited in time and purpose to the enjoyment of
the fruits of another person’s property.’> This de facto expropriation was meted
out directly to the usufructuary in the railroad equipment, and indirectly, but
just as effectively, to the formally still valid usufruct in the right of way - as if it
were of any use under the contract without the rolling stock. This government
declaration of an “administrative contract” (as this investment contract is
termed) as harmful to the intérests of the state, subject to administrative court
confirmation, is not foreseen or even mentioned in the country’s constitution. It

is only referred to, not established, in two jurisdictional provisions of the

14 Article 44.- Rights Inherent in the Human Person.

(3) Laws and administrative directives or any other decree that reduces,
restricts, or distorts the rights guaranteed by the Constitution are void
ipso jure.

15 The usufruct finds itself listed in Book Two of the Guatemalan Civil Code,
under the heading: “De los bienes, de la propriedad y demas derechos reales.” For
details, see Articles 703 et seq. of the Guatemalan Civil Code, Decreto Ley No. 106, 14

September 1963.
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Administrative Procedure Code,16 which delimit the authority of administrative
courts to deal with controversies “derived from administrative contracts and
concessions”17 if the Government, by declaration of the President in Cabinet
Council, has declared one of its own acts or resolutions “harmful [lesivo] to the
interests of the State.”’® Usually, the substance of a governmental power to
expropriate or to terminate céntracts, in a civil law country governed by the rule
of law, is spelled out in a different document - either the constitution itself or a
special law granting these powers and their limitations. As the Guatemalan
Constitution assumes no unlimited power of the Executive Branch, and the
Executive itself assumes a formal final authority of the Judicial Branch to legally
effectuate a termination of this “administrative contract,” while the Judicial

Branch is given no criteria to determine whether the Governmental termination

6 Ley de lo Contencioso Administrativo, Decreto No. 119-96, 21
November 1996.
171d. art. 19:

Procedera el proceso contencioso administrativo: ...

1. En caso de contienda por actos y resoluciones de la administracién y de
las entitades descentralizadas y auténomas del Estado;

2. En los casos de controversias derivadas de contratos y concesiones
administrativas. ...

18 Id, art 20:

Si el proceso es planteado por la administracién por sus actos o
resoluciones, no serd necesario que concurran los requisitos indicados
siempre que el acto o resolucién haya sido declarado lesivo para los
intereses del Estado, en Acuerdo Gubernativo emitido por el Presidnete
de la Républica en Consejo de Ministros. Esta declaracién solo podra
hacerse dentro de los tres afios siguientes a la fecha de la resolucién o acto
que la origina.
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is lawful or not, one can only assume that any substantive legal basis for the
Lesivo- Declaration by the President and his Cabinet is missing. And even if
there were a statutory basis, it would fail the requirements of expropriation
spelled out in Article 40 of the Constitution, which overrules any conflicting
lower law. In effect, a property right has been taken, without a hearing, and

without compensation.

46. In addition, with respect to human rights, the Constitution, in
Article 46, subordinates itself, and all domestic law, to the regime of any
international treaty the Republic of Guatemala has ratified!® -- a quite unusual
implementation of the monist view of the relationship between international law
and domestic law in this subject matter of growing importance and great

sensitivity.

41.  Guatemala is party to the American Convention on Human Rights
or “Pact of San José¢” of November 22, 1969; it ratified this treaty on April 27,

1978.20 Article 8(1) of that important instrument provides:

19 Article 46.- Preeminence of International Law.

The general principle is established that in the field of human rights,
treaties and agreements approved and ratified by Guatemala have
precedence over municipal law. '

Translation in Constitutions of the Countries of the World: Guatemala,
supra note 11.

2 Department of International Law, Organization of American States, B-
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Every person has the right to a hearing, with due guarantees and
within a reasonable time, by a competent, independent, and
impartial tribunal, previously established by law, in the
substantiation of any accusation of a criminal nature made against
him or for the determination of his rights and obligations of a civil,
labor, fiscal, or any other nature.

42. The Guatemalan practice of lesidn, as it has been described to me,
raises serious questions with respect to compliance with Article 8(1), in that it
invalidates a contract establishing a property right, a usufruct, without any prior

hearing.

43.  Also, the practice appears to violate the right to property under

Article 21 of the Convention:2!

32: American Convention on Human Rights, General Information of the
Treaty: B-32, available at http://www.oas.org/juridico/english/Sigs/b-
32.html. The Republic of Guatemala is now bound to all the provisions of
this convention as an initial reservation regarding the death penalty was
withdrawn effective August 12, 1986. Id.

21 Article 1(1), which bears the chapeau “Obligation to Respect Rights of the
Convention,” provides:

The States Parties to this Convention undertake to respect the rights and
freedoms recognized herein and to ensure to all persons subject to their
jurisdiction the free and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language,
religion, political or other opinion, national or social origin, economic
status, birth, or any other social condition.

Note that Guatemala is obliged to undertake to respect the conventional rights of
all persons subject to their jurisdiction, i.e., Guatemalans as well as forelgn nationals
who may be subject to their jurisdiction.

Article 2, which bears the chapeau “Domestic Legal Effects,” obliges each state-
party to bring its law into conformity with the Convention:

Where the exercise of any of the rights or freedoms referred to in Article 1
is not already ensured by legislative or other provisions, the States Parties

26



1. Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interest of
society.

2. No one shall be deprived of his property except upon payment

of just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.

44.  Beyond that provision, the Inter-American Commission on Human
Rights has held that the international instruments establishing the right to
property “have become rules of customary international law, and as such are

considered obligatory in the doctrine and practice of international law.”22

45. In actual cases, the Commission has held the confiscation of an
individual's mine without compensation in Nicaragua to be a breach of Article
213 Also, it held “creeping expropriation”? to violate the right to property

under the companion provision of Article XXIII of the 1948 American Declaration

undertake to adopt, in accordance with their constitutional processes and
the provisions of this Convention, such legislative or other measures as
may be necessary to give effect to those rights or freedoms.

Moreover, in addition to Guatemala’s own subordination of its internal law to
international human rights treaties, Article 27 of the Vienna Convention on the Law of
Treaties, to which Guatemala is also a party, also precludes a state party from using its
domestic law to evade compliance with treaty obligations. Article 27 provides:

A party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty. This rule is without prejudice to article
46. '

. 2 Case No. 10.770 (Nicaragua), JACHR Annual Report 1993, 293 at 299, §
13. See also Report on Nicaragua, id. at 442, 465.
23 JACHR Annual Report 1986-7, 89 at ] 10.
24 Scott Davidson, The Civil and Political Rights Protected in the Infer-
American Human Rights System, in THE INTER-AMERICAN SYSTEM OF
HUMAN RIGHTS 215, 277 (David ]. Harris & Stephen Livingstone eds.,
1998).
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of the Rights of Man? in the case of the Paraguayan Government shutting down
a private radio station through intimidation of the radio manager and his family,
the denial of police protection, and by interference with broadcasts and power
cuts caused by agents of the State.?6 The Inter-American Court of Human Rights
also recognized such an indirect violation of the right to property in the case of
Ivcher Bronstein v. Peru where the applicant was deprived of Peruvian nationality
in order to clear the way to removing him from the editorial control over the
radio station which he owned.?” The jurisprudence under the Inter-American
Human Rights system, however, only extends its protections to individual
‘human beings, not to legal persons - which includes shareholders of
corporations (if their rights as shareholders are affected), but not the corporations
themselves.2 In contrast, both customary international law and international

investment law, in particular, CAFTA, recognize the right to property of foreign

25 Article XXIII reads:;

Every person has the right to own such private property as meets the
essential needs of decent living and helps to maintain the dignity of the
individual and of the home.

2% The Inter-American Commission declared that “in the present case the
Government of Paraguay has, by commission or omission, violated particularly Articles
IV and XXIII of the American Declaration of the Rights and Duties of Man concerning:
freedom of the expression and dissemination of ideas and the right to property.”
Resolution N°14/87, Case 9642, Paraguay, March 28, 1987, IACHR Annual Report 1986-
7, 9 10, available at http:/ /www.cidh.oas.org/annualrep/86.87eng/Paraguay 9642.htm.

27 Tvcher Bromstein v. Peru (Judgment), Inter-American Court of Human

Rights Series C No 74 19 122, 123 (6 February 2001).

28 Report No. 10/91, Case 10.169, Peru, 22 February 1991, available at
http://www.cidh.oas.org/annualrep/90.91eng/Perul0.169.htm.
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legal persons as well.2

46. In any event, there appear to be serious questions about the
essential lawfulness of the Guatemalan version of lesion as it is practiced within
that country, whether with respect to aliens such as the foreign investor in the

instant case or with respect to Guatemalan nationals.

47.  As the present opinion focuses, however, on the lawfulness under
conventional (CAFTA) and the customary international law of the application of

lesion to the foreign investor in the case under review, I turn to that now.

2. RDC’s Shares in FVG and its Rights under the Usufruct Constitute an
Investment under Chapter 10 of CAFTA

48. In order for these provisions to be applicable, there must be an
investment as defined by the treaty. Investments covered by CAFTA are defined

in Article 10.28 as

every asset that an investor owns or controls, directly or indirectly,
that has the characteristics of an investment, including such
characteristics as the commitment of capital or other resources, the
expectation of gain or profit, or the assumption of risk. Forms that
an investment may take include:

(a) an enterprise;

(b) shares, stock, and other forms of equity participation in an
enterprise;

2 Ursula Kriebaum & Christoph Schreuer, The Concept of Property in
Human Rights Law and International Investment Law (undated manuscript),
available at http://www.univie.ac.at/intlaw/concept property.pdf (last
accessed May 29, 2009).
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(c) bonds, debentures, other debt instruments, and loans;
(d) futures, options, and other derivatives;

(e) turnkey, construction, management, production, concession,
revenue-sharing, and other similar contracts;

(f) intellectual property rights;

(g) licenses, authorizations, permits, and similar rights conferred
pursuant to domestic law; and

(h) other tangible or intangible, movable or immovable property,

and related property rights, such as leases, mortgages, liens, and
pledges;

49.  There is no doubt that RDC’s substantial financial and long-term
commitment to the Respondent’s economy and infrastruéture, which is described
above, constitutes an investment under CAFTA. RDC'’s creation of FVG as its
vehicle of operations in the railroad business of Guatemala qualifies as an
investment under subparagraph (a). Alternatively its 82% of shares in this
enterprise qualify as an investment under paragraph (b) of this definition. The
advances extended to FVG are “loans” in the sense of subparagraph (c). The
management rights to the railway system in the usufruct contract qualify as an
investment under subparagraph (e). The usufruct right itself is a property right
under subparagraph (h).

3. The Lesivo Declaration Constitutes an Indirect Expropriation in Violation
of CAFTA Article 10.7. ‘

50. At issue_ is whether the Lesivo Declaration in itself constitutes a

prohibited direct or indirect expropriation. Article 10.7 spells out states parties)
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obligations regarding expropriations by specifying four cumulative tests:
1. No Party may expropriate or nationalize a covered investment
either directly or indirectly through measures equivalent to
expropriation or nationalization (“expropriation”), except:
(a) for a public purpose;
(b) in a non-discriminatory manner;
(c) on payment of prompt, adequate, and effective compensation in

accordance with paragraphs 2 through 4; and
(d) in accordance with due process of law and Article 10.5.

51.  As the Third Restatement of Foreign Relations Law, often considered a
reliable synthesis of customary international law, states that the requirement that
an expropriation be “for a public purpose” (CAFTA Article 10.7.1.(a)) “has not
figured prominently in international claims practice, perhaps because the
concept of public purpose is broad and not subject to effective reexamination by
other stafes. Presumably, a seizure by a dictator or oligarchy for private use

could be challenged under this rule.”30

52. The facts of this case, as alleged by the Claimant, may just
constitute such an exceptional case: Mr. Ramon Campollo, the sugar oligarch of
Guatemala, is the private person to benefit from the demise of the Claimant’s
investment - part of the oligarchy dominating the country at the time of
President Oscar Berger,?! whose son was Mr. Campollo’s advisor on fhis issue.

In addition, none of the alleged grounds of lesion demonstrate any injury or

30 RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES, § 712 Comment e.

31 For an overview of the power structure of Guatemala at work in the
context of this case, see infra, note 79.
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harm to the State, or articulate any genuine interest of the State in this measure.32

53. Under the facts as alleged, _the taking has also been Violétive of
CAFTA Article 10.7.1.(b), the prohibition of discrimination in carrying out a
taking. Under the Restatement, this means that a taking that “singles out aliens
generally, or aliens of a particular nationality, or particular aliens, would violate
international law.”®® The tribunal in Eureko BV v. Poland, for its finding of an
expropriatory action, emphasized the discriminatory intent of the government's

actions aimed at excluding foreign control from the host state market.34

54. In the case at hand, the motivation appears to be to exclude the
American investor from the Guatemalan market - a clear case of facial

discrimination against a particular alien.

55.  CAFTA Article 10.7.1.(c) has been violated as well, in that there has

32 According to the recent holding of the Tribunal in ADC v. Hungary regarding the
closely related requirement of “public interest” in expropriation,

a treaty requirement for “public interest” requires some genuine interest of the
public. If mere reference to “public interest” can magically put such interest into
existence and therefore satisfy this requirement, then this requirement would be
rendered meaningless since the Tribunal can imagine no situation where this
requirement would not have been met.

ADC v. Republic of Hungary, ICSID Case No. ARB/03/16, Award, 2 October 2006, §
432.

33 RESTATEMENT (THIRD), supra note 30, Comment f.

34 Eureko BV v. Republic of Poland, Partial Award, 19 August 2005, §242;
August Reinisch, Expropriation, in THE OXFORD HANDBOOK OF
INTERNATIONAL INVESTMENT LAW 407, 451 (Peter Muchlinski et al. eds.,
2008).
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been no payment of any compensation pursuant to paragraphs 2 through 4 of
this article. Such payﬁents are also not likely to occur in this context for a simple
reason: although settlements of lesivo cases can be made according to Article 2161
of the Guatemalan Civil Code, none of the settlements known have included the

payment of any compensation to the defendant investor.35

56.  The same is true for CAFTA Article 10.7.1.(d), as the Claimants’
due process rights and rights under Article 10.5 have been violated as well, as

will be shown infra.36

57.  Annex 10-C to CAFTA further expounds upon the concepts that
undergird Article 10.7.1:

The Parties confirm their shared understanding that:

1. Article 10.7.1 is intended to reflect customary international law
concerning the obligation of States with respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an
expropriation unless it interferes with a tangible or intangible
property right or property interest in an investment.

3. Article 10.7.1 addresses two situations. The first is direct
expropriation, where an investment is nationalized or otherwise
directly expropriated through formal transfer of title or outright
seizure. '

4. The second situation addressed by Article 10.7.1 is indirect
expropriation, where an action or series of actions by a Party has an
effect equivalent to direct expropriation without formal transfer of
title or outright seizure.

(a) The determination of whether an action or series of actions by a
Party, in a specific fact situation, constitutes an indirect
expropriation, requires a case-by-case, fact-based inquiry that
considers, among other factors:

35 See infra, note 76.
36 See infra, at Part IV 4.
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(i) the economic impact of the government action, although the fact
that an action or series of actions by a Party has an adverse effect on
the economic value of an investment, standing alone, does not
establish that an indirect expropriation has occurred;

(i) the extent to which the government action interferes with
distinct, reasonable investment-backed expectations; and '
(iii) the character of the government action.

58.  The Lesivo Declaration is not a “nondiscriminatory regulatory

action”, so paragraph 4(b) of Annex 10-C is not at issue.

59.  Whether a direct or indirect expropriation in violation of Article
10.7.1 and customary international law (of which the provision is a reflection) has
occurred, depends therefore on the legal nature and _economic effect of the
governmental act at issue, i.e., the Lesivo Resolution by the President and
Cabinet of Guatemala. With respect to an indirect expropriation “through
measures equivalent to expropriation,” the essential test is consequential, i.e.,
whether the government has taken or allowed measures to be taken which are

factually expropriatory.37

60.  Examining the requirements of expropriation under Article 10.7, it
is clear that the measures which the Claimant has suffered, as I described them
earlier, do not constitute a direct expropriation, as this would require a “formal
transfer of title or outright seizure.” The formal “transfer” or taking of the

usufruct, a limited property right, would only be completed with the

37 W. Michael Reisman & Robert D. Sloane, Indirect Expropriation and its
Valuation in the BIT Generation, 74 BRIT. Y.B. INT'L L. 115, 121 (2004).
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confirmation of the President’s declaration by the competent administrative

court, which has not yet occurred.

61.  This does not end the inquiry, however, as Article 10.7 establishes
vthat' expropriation, for purposes of CAFTA, also includes indirect expropriation,
ie., a consequence achieved “through measures equivalent to expropriation or
nationalization.” In this respect, CAFTA is consistent with current international
developments, for the legal concept of indirect expropriation is now part of

customary international law.

- 62, Indirect expropriation of intangible rights, as an equivalent form of
expropriation, has long been recognized. Referring to two decisions, one of the
Permanent Court of International Justice in Certain German Interests in Polish
Upper Silesia (the Chorzéw Factory Case)3? and the other of the Permanent Court of
Arbitration in Norwegian Shipowners Claims (Norway v. United States),3 Professor
Christie concluded that a State may expropriate property “where it [the State]
interferes with it, even though the State expressly disclaims any such intention,”
and that “even though the State may not purport to interfere with rights to

property, it may, by its actions, render those rights so useless that it will be

% Certain German Interests in Polish Upper Silesia (Chorzéw Factory Case)
(F.R.G. v. Pol), 1928 P.C.L]. (ser. A) No. 17, at 4 (Sept. 13).
¥ Norwegian Shipowners’ Claims (Norway v. United States), 1 U.N. Rep Int'l

Arb. Awards 307 (1922).
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deemed to have expropriated them.”40

63.  The concept of expropriation, as Metalclad v. United Mexican States
teaches, thus “includes not only open, deliberate and. acknowledged takings of
property, such as outright seizure or formal or obligatory transfer of title in
favour of the host State, but also covert or incidental interference with the use of
the property which has the effect of depriving the owner, in whole or significant
part, of the use or reasonably-to-be-expected economic benefit of property even if

not necessarily to the obvious benefit of the host State.”#

64. The CME v. Czech Republic panel was of the same view: “De facto
expropriations or indirect expropriations, i.e., measures that do not involve an
overt taking but that effectively neutralize the benefit of the property of the
foreign owner, are subject to expropriation claims. This is undisputed under

international law.”42

65. As for the concept of “what is taken,” international law has come to
appreciate that it is essentially functional. As one leading authority on
international investment law put it, in modern times, “the key function of

property is less the tangibility of ‘things,” but rather the capability of a

4 G.C. Christie, What Constitutes a Taking Under International Law?, 38 BRIT. Y.B.
INT'L L. 307, 310-11 (1962). '

4 Metalclad v. United Mexican States, ICSID Case No. ARB/96/3, Award of
Aug. 30, 2000, (2001) 40 ILM 36, at 51, §103.

2 CME Czech Republic BV v. Czech Republic, UNCITRAL Arbitral Tribunal,
Partial Award of 13 September. 2001, reprinted in 14(3) WORLD TRADE AND ARBITRATION
MATERIALS 109 (2002), 1604. ’
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combination of rights in a commercial and corporate setting and under a
regulatory regime to earn a commercial rate of return.”# The critical element in
determining whether an indirect expropriation has occurred is the impact of the
actions on the investor’s rights and whether there has been a “substantial loss of
control or economic value of a foreign investment without a physical taking,”

(or, in this case, a “serious economic harm”).#

66.  Thus, in each case, the governmental measures and their impact on

z
the investment have to be closely examined:

[IInternational tribunals, jurists, and scholars have consistently
appreciated that states may accomplish expropriation in ways other
than by formal decree; indeed, often in ways that may seek to cloak
expropriatory conduct with a veneer of legitimacy. For this reason,
tribunals have increasingly accepted that expropriation must be
analyzed in consequential rather than formal terms. What matters
is the effect of governmental conduct - whether malfeasance,
misfeasance or nonfeasance, or some combination of the three - on
foreign property rights or control over an investment, not whether
the state promulgates a formal decree of otherwise expressly
proclaims its intent to expropriate. For the purposes of state
responsibility and the obligation to make adequate reparation,
international law does not distinguish indirect from direct
expropriations.®

43 Thomas Waelde & Abba Kolo, Environmental Regulation, Investment Protection
and ‘Regulatory Taking’ in International Law, 50 INT'L & COMP. L.Q. 811, 835 (2001).

4 Christoph Schreuer, The Concept of Expropriation under the ETC and other
Investment Protection Treaties, 2 TRANSNATIONAL DISPUTE MANAGEMENT, Nov. 2005, 1[12

45 Reisman & Sloane, supra note 37, at 121.
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67.  In particular, it is now “well-established under international law
that the taking of a foreign investor’s contractual rights constitutes expropriation

or a measure having an equivalent effect.”46

68.  In Liberian Eastern Tfmber Corp. (LETCO) v. Liberia, the breach of a
concession contract constituted expropriationt’and in Metalclad v. United Mexican
States, the lack of an orderly process and timely disposition in issuing permits,
breach of reasonable expectations of the investor, failure to honor representations
of the Government, and denial of a construction permit necessary for the

operation, taken together, constituted expropriation.4®

69. Similarly, in Goetz v. Burundi, % the host State revoked the investor’s
tax free zone status without any formal expropriation. The Tribunal held that the
measure was tantamount to expropriation because the revocation forced the

company to halt all activities, which “deprived their investments of all utility and

4% Stanimir A. Alexandrov, Breaches of Contract and Breaches of Treaty: The
Jurisdiction of Treaty-based Arbitration Tribunals to Decide Breach of Contract Claims in SGS
v. Pakistan and SGS v. Philippines, 5 J. WORLD INV. & TRADE 555, 559 (2004). See also
Phillips Petroleum Co. v Iran, 21 Iran-US CTR 79 (1989), 76 (“there is considerable
authority for the proposition that contract rights are entitled to the protection of
international law and that the taking of such rights involves an obligation to make
compensation therefor”).

#7 Liberian Eastern Timber Corp. (LETCO) v. the Government of the Republic of
Liberia, ICSID Case No. ARB/83/2, Award, March 31, 1986, 26 1.L.M. 647 (1987), rectified
May 14, 1986.

4 Metalclad v. United Mexican States, supra note 41, § 107.

49 Goetz and Others v. Republic of Burundi, Award, 2 September 1998, 6

ICSID REP. 5.
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deprived the claimant investors of the benefit which they could have expected

from their investments. . . .”50

70.  In Middle East Cement v. EQypt,5! a free zone license was revoked
through the prohibition of the importation of cement. According to the Tribunal,
the investor had been deprived of the use and benefit of its investment even
though it retained the nominal ownership of its rights - a measure tantamount to
expropriation®Z

When measures are taken by a State the effect of which is to
deprive the investor of the use and benefit of his investment even
though he may retain nominal ownership of the respective rights
being the investment, the measures are often referred to as a

- “creeping” or “indirect” expropriation, or ... as measures “the
effect of which is tantamount to expropriation.” As a matter of fact,
the investor is deprived by such measures of parts of the value of
his investment. This is the case here, and therefore, it is the
Tribunal’s view that such a taking amounted to an expropriation
within the meaning of Art. 4 of the BIT.53

71.  Similarly, in Tecmed v. Mexico, the revocation of a license for the
operation of a landfill was considered a measure tantamount to expropriation.
Although such measures “do not have a clear or unequivocal definition, it is

generally understood that they materialize through actions or conduct, which do

50 Id. 9 124.

51 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic
of Egypt, Award, 12 April 2002, 7 ICSID Rep. 178.

52 In my view, “a measure tantamount to expropriation” in the following

cases has the same substantive meaning as “an effect equivalent to direct
expropriation” in CAFTA Annex 10-C.

53 Id. § 107.
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not explicitly express the purpose of depriving one of rights or assets, but

actually have that effect.”5

72. In cases of interference with investment contracts, the distinction
between the Government acting as a sovereign and acting as a participant in the
market is essential. In the Jalapa Railroad case, a legislative decree that declared a
critical clause in a contract to be invalid was held to amount to an expropriation
which, through the use of “superior government power,” gave rise to

international liability.55

73.  The Tribunal in Impregilo SpA v. Pakistan5¢ reiterated that a breach
of contract may be a breach of treaty if the host State acts as a governmental or
sovereign authority rather than as a participant in commerce:

In order that the alleged breach of contract may constitute a
violation of the BIT, it must be the result of behaviour going
beyond that which an ordinary contracting party could adopt.
Only the State in the exercise of its sovereign authority (“puissance
publiqgue”), and not as a contracting party, may breach the
obligations assumed under the BIT.5”

74.  The Siemens o. Argentina Tribunal also held that to incur

international responsibility for expropriation, the State needed to use its public

5¢ Tecnicas Medioambientales Tecmed S.A. v. United Mexican Sfates,

Award, 29 May 2003, 43 ILM 133 (2004),  114.

55 See 8 WHITEMAN DIGEST OF INT'L LAW 908-09 (1976) citing Jalapa Railroad and
Power Co., Am. Mex. Cl. Comm’'n. (1948).

5 Impregilo SpA v. Islamic Republic of Pakistan, Decision on Jurisdiction,

Case No. ARB/03/3 (2005).

57 Id. at § 260.
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authority and to act based on its “superior governmental power,” rather than

merely as a commercial party to a contract.

75. The foundational case in this respect, however, is the Shufeldt Claim,
a decision by Arbitrator Sir Herbert Sisnett, Chief Justice of British Honduras (the
later Belize), in the case of P.W. Shufeldt, a US. citizen whose claim was
espoused by his home government.5® The facts eerily resemble those in the case

at hand and the Shufeldt tribunal’s holding is especially applicable.

76. On February 4, 1922, Mr. Victor Morales and Mr. Francisco Néjera
Andrade entered into a ten-year contract with the Government of Guatemala,
which was represented by the Secretary of Agriculture, for the extraction and
exportation of a minimum of 75,000 quintales (46 kilos net) of chicle, a natural
gum to be found in tropical trees indigenous to Central America, against
payment of 5 U.S. gold dollars for every quintal of chicle exported. The contract
was approved by the President of the Republic the same day and published in
the official newspaper, El Guatemalteco. On February 11, 1922, the concessionaires
-assigned their rights under the contract to Mr. P. W. Shufeldt. The contract
continued in force, with Mr. Shufeldt carrying out his obligations, expending
large sums of money to facilitate the extraction and exportation of chicle, and

dutifully paying what he owed the government -- up to May 22, 1928, the day the

%8 Siemens A.G. v. Argentine Republic, ICSID Case. No. ARB/02/8 (Award of
February 6, 2007), §253.

59 Shufeldt Claim (U.S. v. Guatemala), July 24, 1930, 2 U.N. REP. INT'L

ARB. AWARDS 1079.
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Legislative Assembly of Guatemala passed Decree No. 1544. In this decree, the
legislature, asserting its power to approve or disapprove such an agreement,
disapproved the contract of February 4, 1922, simply asserting that it was
“harmful to the national interests” and in violation of “various dispositions and
prohibitions defined by the laws of the Republic.” Thus, the agreement was

summarily terminated.

77.  The United States espoused Shufeldt’s claim against Guatemala.
The Arbitrator concluded that the original contract had in fact been approved by
the legislature and had generated property rights for Mr. Shufeldt and that Mr.
Shufeldt had not breached it. As to the Guatemalan Government's further
contention that “the decree of the 22nd May 1928 was thg constitutional act of a
- sovereign State exercised by the National Assembly in due form according to the
Constitution of the Republic and that such decree has the form and power of law
and is not subject to review by any judicial authority,” the arbitrator held:

This may be quite true frofn a national point of view but not from

an international point of view, for “it is a settled principle of

international law that a sovereign can not be permitted to set up

one of his own municipal laws as a bar to a claim by a sovereign for
a wrong done to the latter’s subject.”0

78.  Some 80 years later, RDC seems to have fallen victim to the same
modus operandi of the same country’s government at whose hands Mr. Shufeldt

had suffered. The Lesivo Resolution of the Executive Branch of Guatemala with

60 Id. at 1098.
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its pernicious effect on RDC's railroad investment is, just as the legislative decree
of yesteryear, an exercise of municipal public power which international law
does not allow to defeat the vested rights of foreigners. RDC, as a U.S. company,
has been forced into enormous losses culminating in abandonment of an
investment because of an arbitrary “sovereign” decision that worked to rob it of
its contractually established property rights. All of this was in violation of the
customary international law rule against expropriation without compensation

laid down in Article 10.7 of CAFTA.

79.  Confirming this result is the official interpretation of the concept of
indirect expropriation laid down in Article 4(a)' of Annex 10-C to CAFTA. It
relies on a “case-by-case, fact-based inquiry” that considers, infer alia, (i) the
economic impact of the government action; (ii) the extent to which the
government action interferes with distinct, reasonable investment-backed

expectations; and (iii) the character of the government action.

80.  Asthe NAFTA Tribunal in Pope & Talbot stated, measures affecting
property interests have to be of a certain “magnitude or severity” in order to
qualify as indirect expropriation.®? Such a “substantial deprivation”®? of the
Claimant’s property rights is obvious, as it has led to the demise of the

Claimant’s investment.

61 Pope & Talbot, Inc. v. Government of Canada, Interim Award of 26
June 2000, § 96.

62 Id. § 102. Accord Occidental Expropriation and Production Co. v.
Ecuador, LCIA No. UN 3467, Award, 1 July 2004, ¥ 89.
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81. The Government's Lesivo Declaration has clearly interfered with
RDC’s distinct and reasonable investment-backed expectations, expectations
which were, moreover, understood and endorsed by the Government.
International arbitral practice has recognized investors’ legitimate expectations

as an important part of property protection.6?

82.  In Metalclad, the NAFTA Tribunal expressly relied for its finding of
an indirect expropriation on the test of a “reasonably-to-be-expected economic
benefit.”64 In that case, the investor’s reliance in good faith was disappointed by
the host state authorities, as the claimant had relied on the representations by the
Mexican federal government that it had exclusive authority to issue permits for

hazardous waste disposal facilities.

83. In international arbitral practice since then, the Metalclad test has
become “one of the touchstones of for an assessment of the validity of an

expropriation claim.” 6

84. As stated above,® RDC’s envisioned sources of profit, the bases for
its investment, were reflected in FVG’s Business Plan. This business plan was
fully known and approved by Guatemala, not only via the acceptance of RDC’s

bid; it was also considered and expressly incorporated, via Clause 15, into Deed

63 Reinisch, supra note 34, at 448, with further references.

64 Metalclad, supra note 41, § 103. _

65 CAMPBELL MCLACHLAN, LAURENCE SHORE & MATTHEW WEINIGER,
INTERNATIONAL INVESTMENT ARBITRATION 302 (2007).

66 See supra, 19 7-10.



No. 402, the right of way usufruct contract. As FEGUA was a legitimate agent for
the Government of Guatemala, this reference constitutes a specific commitment
of the Respondent on which the Claimant more than reasonably should have

been able to rely.

85.  The other RDC investment-backed expectations frustrated by the
Lesivo Resolution include: (1) that FVG would have use of the rolling stock
during the entire 50-year term; (2) that Deed 143 was awarded, executed and
approved in accordance with Guatemalan law; (3) that the terms of Deed 143
were not harmful to the interests of Guatemala; (4) that, if there were any legal or
technical flaws with Deed 143, they would have been resolved through
renegotiation and less extreme measures (such as when Deed 143 replaced Deed

41); and (5) that the Government would compensate FVG for any expropriation.

86.  Lastly, the character of the government action, as exercise of
sovereign authority, also demonstrates its expropriatory nature. Thus, the
requirements of an indirect expropriation under Annex 10-C are all present in the

case at hand.

4. The Lesion Resolution and the Subsequent Conduct by the Respondent
Violate CAFTA’s Minimum Standard of Treatment under Article 10.5

87.  Article 10.5 spells out two essential components of an investor’s

right to minimum standards of treatment:
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1. Each Party shall accord to covered investments treatment in
accordance with customary international law, including fair and
equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary
international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and
“full protection and security” do not require treatment in addition
to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph 1
to provide:

(a) “fair and equitable treatment” includes the obligation not to
deny justice in criminal, civil, or administrative adjudicatory
proceedings in accordance with the principle of due process
embodied in the principal legal systems of the world; and

(b) “full protection and security” requires each Party to provide the

level of police protection required under customary international
law.

88.  According to Annex 10-B of CAFTA, the customary international
law minimum standard of the treatment of aliens refers to all customary
international law principles that protect the economic rights and interests of

aliens.

89. One early pertinent decision was the Lena Goldfields Ltd.

arbitration;%” it concerned a 1925 concession agreement on the mining of gold

67 Schiedsgerichtssache zwischen Lena Goldfields Co. Ltd. und der Regierung
der USSR, Award, 2 September 1930, available, with English translation, at
http:/ /tldb.uni-
koeln.de/php/pub_show_content.php?page=pub_show_document.php&pubdocid
=261300&pubwithtoc=ja&pubwithmeta=ja&pubmarkid=959000. See also  Arthur
Nussbaum, The Arbitration Between the Lena Goldfields, Ltd. and the Soviet Government, 36
CORNELL L.Q. 31 (1950/51), and V.V. Veeder, The Lena Goldfields Arbitration: The

46



between a British company and the Government of the USSR. The relationship
between the two parties to the contract soured with the decline of the country’s
“New Economic Policy” that had allowed the opening for the concession in the
first place. The USSR Government, in violation of the agreement, denied the
exploitation by Lena of promising new gold areas; incited a class war against the
employees of Lena, as a “capitalist enterprise”; allowed large thefts of gold to be
carried out without affording protection by the police and local government;
delayed the delivery of needed and promised coal shipments; coordinated
criminal raids, searches, seizures (including the taking of proprietary documents
describing difficult metallurgical processes and ore processing) and arrests of
high-level staff of Lena, and generally terrorized its entire labor force. The result
of these actions of the Government was to “deprive the company of available

cash resources, to destroy its credit, and generally to paralyse its activities.”68

90.  The tribunal concluded that these actions by the Government made
it a "total impossibility for Lena of either performing the Concession Agreement
or enjoying its benefits."®® They decided to relieve Lena from the burden of
further obligations under the agreemenf and to award it compensation in money
“for the value of the benefits of which it had been wrongfully deprived. On

ordinary legal principles this constitutes a right of action for damages, but the

Historical Roots of Three Ideas, 47 INT'L & COMP. L.Q. 747 (1998).

68 Id. §21.
69 I, 925,
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Court prefers to base its award on the principle of ‘unjust enrichment,” although

in its opinion the money result is the same.” 70

91.

In more recent times, the NAFTA Tribunal in Waste Management v.

Mexico (“Waste Management I1”)7! has summarized the jurisprudence on fair and

equitable treatment claims:

Taken together, the S.D. Myers, Mondev, ADF and Loewen cases
suggest that the minimum standard of fair and equitable treatment
is infringed by conduct attributable to the State and harmful to the
claimant if the conduct is arbitrary, grossly unfair, unjust or
idiosyncratic, is discriminatory and exposes the claimant to
sectional or racial prejudice, or involves a lack of due process
leading to an outcome which offends judicial propriety - as might
be the case with a manifest failure of natural justice in judicial
proceedings or a complete lack of transparency and candour in an
administrative process. In applying this standard it is relevant that
the treatment is in breach of representations made by the host State
which were reasonably relied on by the claimant.

Evidently the standard is to some extent a flexible one which must
be adapted to the circumstances of each case.”?

92. In vTecm.ed,73 the Tribunal described the standard of fair and

equitable treatment as requiring, inter alia:

The foreign investor ... expects the host State to act consistently,
ie., without arbitrarily revoking any preexisting decisions or
permits issued by the State that were relied upon by the investor to
assume its commitments as well as to plan and launch its
commercial and business activities. The investor also expects the
State to use the legal instruments that govern the actions of the

70 Id.
7t Waste Management, Inc. v. United Mexican States, ICSID Case No.

ARB (AF)/00/3 Award (30 April 2004).
72 Id, 1998-99.
73 Tecmed, supra note 54.

48



investor or the investment in conformity with the function usually
assigned to such instruments, and not to deprive the investor of its
investment without the required compensation.”

93.  Azurix v. Argentina made it clear that the standard of fair and
equitable treatment is objective, and thus unrelated to any requirement of bad

faith or malicious intent in adopting the measures in question.”

94.  Here, the unfettered power of the Guatemalan President and his
Cabinet to declare any administrative contract “harmful” to the interests of the
state, without any clarification as to what the relevant interests of the state are
and what the harm should consist of makes it a model example of arbitrariness in
decision making. Any purported reason to terminate a contract under this
doctrine of lesion would suffice. The absence of rational criteria and the
consequent lack of foreseeability are incompatible with the essential trust which
a long-term relationship of an investment from abroad requires and which

international investment law’s legal instruments are designed to achieve.

95.  Moreover, the ultimate authority of the administrative court to
confirm the President’s decision is illusory: for oné, the court has no criteria for
performing any meaningful judicial review of the President’s determination of
the “interest of the State,” and, since 1991, I am informed that only one such

confirmation has been rendered; all the other cases are still pending or the claims

74 14. 4 154.
75 Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12, Award, 14 July
2006, § 372.
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have been settled out of court on terms favorable to the State.”6

96. In addition, the Star Chamber procedure of not informing the
investor of an impending declaration of lesion, not giving it notice of the charges
and allowing it to defend itself violates the essence of due process. Indeed, the
absence of these features in the process of finding and issuing a Lesivo
Declaration flies in the face of “the principle of due process embodied in the

principal legal systems of the world.”””

97.  The obligation of Article 10.5 is also violated by the lack of police
protection that has been afforded to the Claimant’s assets. After the Lesivo
Resolution was issued, there was an increase in looting and vandalizing the
railroad right of way and in thefts of railroad materials and equipmént. As in the
Lena Goldfields case, law enforcement ignored these criminal actions. This
conduct clearly violates the CAFTA duty under customary international law to

provide full protection and security for the Claimant’s investment.

5. The Lesivo Declaration Violates the Natlonal Treatment Standard of
CAFTA Article 10.3.

98.  According to CAFTA Article 10.3.1,

Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion,

76 Such settlements of lesivo cases can be made according to Article 2161
of the Guatemalan Civil Code. None of the settlements known have
included the payment of any compensation to the defendant.

77 CAFTA Article 10.5.2(a).
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management, conduct, operation, and sale or other disposition of
investments in its territory.

99, This provision, according to NAFTA Tribunal’s decision in Archer
Daniels, prohibits “discrimination based on nationality, including both de facto
and de jure discrimination.””8 According to the facts as stated by the Claimant,
Mr. Ramon Campollo, a Guatemalan oligarch strongly interested in the railway
system operated by RDC, a foreign investor, was favored by the Government to
take over the railroad, in particular the South Coast corridor. This intent was
furthered by Mr. Campollo’s legal representation by then-President Oscar
Berger's son and the behind-the-scenes manipulations leading to the Lesivo

Resolution.” Such favoritism toward competing local investors, if true, would

78 Archer Daniels Midland Company and Tate & Lyle Ingredients
Americas, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/5
(NAFTA), Award, 21 November 2007, §193.

79 At least one news story put the railroad investment's demise in the
context of an intra-Guatemalan power struggle:

Guatemala's one and only railroad has shut down operations in what
appears to be an attempt by powerful local sectors to take back the
system from a US company. ...

Carrasco's client, the company, remains entitled to do business in the
country even though it has lost its right to the machinery with which to
do it. This odd fact adds up to a conspiracy, says the lawyer. "To want to
declare the contract for the use of the machinery, railcars, etc., is only an
excuse to expel Ferrovias from the country. The company is not going to
want to continue operating the line if it is not going to be able to use the
equipment." So something else is going on, he contends, and the
something else is that a single family, with the help of the government, is
behind the company's problems. He would not reveal the name of the
family, but it was enough that he identified it as a sugar family.

The sugar sector would be one that could benefit immensely from a
railroad expansion, and there is nothing at all unusual about a lawyer or
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anyone else in Guatemala being reluctant to accuse a member of the
oligarchy. As the weekly publication Inforpress Centroamericana looked
into the suggestion, it found several experts and analysts in agreement
with the basics, that this is a confrontation between different families of
the oligarchy for control of one of the country's strategic service
industries.

One analyst who declined to give his name confirmed that sugar-industry
heavyweights have obstructed the Ferrovias project from the beginning
with the help of President Oscar Berger. Berger is related to the Widmann
family, one of the principal names in sugar. The source told Inforpress,
"They are interested in having their own line in the south, between
Escuintla and Puerto Quetzal, to export sugar without the Ferrovias
monopoly imposing their tariffs."

The train would be an enormously valuable acquisition for the sugar
industry. According to the Asociacion de Azucareros de Guatemala
(AZASGUA), 99% of the harvest is exported through Puerto Quetzal. The
cost of transporting it by train, at about US$1 per km/t, would be far less
than by road, as is presently the case.

"Everybody wants the railroad because it is the most efficient form of
land transport," said Mariano Diaz of the Agencia de Exportacion de
Guatemala (AGEXPORT). Sugar is the country's second-most-important
source of foreign exchange and represents almost 25% of the total
agricultural export.

Economist Fernando Solis is another observer who agrees that what is
happening here is another round in the ongoing battles for power among
the great families. He recalled that it was the Paiz Andrade family that
first attracted RDC in 1997 and that this enraged the sugar sector, which
was in the process of modernizing and wanted the system for its own.
Given the proximity of the president to the sector, Solis said it is no
coincidence that the government has moved against the beneficiary of the
 privatization of FEGUA as his time in office runs out. "The great families
of the country are resetting their position against the prospect of a change
of government," said Solis. The economist also noted that the Widmanns
and another sugar family, the Vilas, are the principal financiers of the
Gran Alianza Nacional (GANA), the ruling party of Berger.

The railroad dispute, and the way it pans out in future months, provides
a rare glimpse into the relationships between the oligarchy and
individuals and structures of government. As Solis sees it, the railroad
will be a bargaining chip as the Widmanns and Vilas on one side and the
Paiz Andrades on another divide up power in the new legislature and
executive after the November elections. "The thing is to have elements
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constitute a clear violation of the national treatment standard under CAFTA
Article 10.3.

V. CONCLUSIONS

100. For the reasons set out above, it is my opinion that the Government
of Guatemala violated the rights of RDC and FVG to which they are entitled
under Chapter Ten of the DR-CAFTA and customary international law.
Specifically, Guatemala has:

1. effected an indirect expropriation of FVG in violation of CAFTA Article
10.7 and customary international law;

(2) subjected FVG to unfair and inequitable treatment and denied it due
process in violation of CAFTA Article 10.5 and customary international law;

(3) denied FVG the full protection and security owed under customary

international law and CAFTA Article 10.5; and

that locate each family relative to the new government to get access to the
pieces of the state privatization pie. The lawsuit before the ICSID [the
Paiz Andrade leverage in the dispute] is not important, given that it will
be the taxpayers who pay," he said.

That is the real payoff to the foreign investors, courtesy of CAFTA, the
US$65 million. Timing the suit to the start of CAFTA, Posner and
company walk away with what one anonymous analyst calls "a juicy
profit at the expense of the taxpayers, while the local investors, the sugar -
people, get their railroad and millions in free appurtenances, courtesy of
the state, and those same taxpayers."

Guatemala’s Only Railroad Shuts Down Amidst Hints of a Conspiracy under Cover of CAFTA,
NOTI-CEN: CENTRAL AMERICAN & CARIBBEAN AFFAIRS, Sep. 20, 2007, available at
http:/ /www.thefreelibrary.com/GUATEMALA'S+ONLY+RAILROAD+SHUTS
+DOWN+AMID+HINTS+OF+A+CONSPIRACY+UNDER...-a0168918068 (last accessed
on May 29, 2009).
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(4) treated RDC discriminatorily in violation of the national treatment
standard of CAFTA Article 10.3.

Respectfully submitted,

Jo fudasl e’

W. Michael Reisman
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