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CHAPTER | - PROCEDURAL HISTORY

A.

JURISDICTIONAL PHASE

1. Commencement of the Arbitration Proceedings and Castitution of the
Arbitral Tribunal

On 8 May 2009, Claimant served a Notice of Arbitnaton Respondent alleging breaches
of the Treaty between The United States of Ameraca The Republic of Ecuador
concerning the Encouragement and Reciprocal Protect Investment (the “BIT”).

By letter dated 31 July 2009 and pursuant to Aeti¢l of the UNCITRAL Arbitration
Rules (the “UNCITRAL Rules”), Claimant informed Resdent of its appointment of

Professor Michael Pryles as Arbitrator.

By letter dated 1 October 2009 and pursuant tockertiy of the UNCITRAL Rules,
Respondent appointed Professor Brigitte Stern agrator.

On 30 October 2009, the Co-arbitrators agreed erchioice of Professor Piero Bernardini

as Presiding Arbitrator.

By letter dated 3 November 2009, the Presiding thator informed the Parties that the
Tribunal had been duly constituted and invited Reslent to submit its Answer to the
Claimant’s Notice of Arbitration by 23 November 200

On 23 November 2009, Respondent submitted its Ansaveéhe Claimant’s Notice of

Arbitration in accordance with the Tribunal’s ditiea.

By letter dated 25 November 2009, the Tribunal ddke Parties’ agreement to retain the
Permanent Court of Arbitration (the “PCA”) as admsirator of the proceedings and

concurred with this agreement.

By letter dated 27 November 2009, the Tribunal senthe Parties draft Terms of
Appointment and Procedural Rules for their reviewd aomment by 18 December 2009,
and invited the Parties to agree on a calendah&proceedings by the same date.
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By letter dated 9 December 2009, the Tribunal cordd that the initial hearing would be
held at the Peace Palace, in The Hague, on 15 Ja20d0, as agreed upon by
Respondent and Claimant in their letters of 4 arfde¢ember 2009, respectively. The
Tribunal also informed the Parties that the PCA &jppointed Mr. Paul-Jean Le Cannu as
the administrative secretary for the case andedvihem to confirm that they agreed to

the appointment by 18 December 2009.

By separate letters dated 18 December 2009, Claimad Respondent successively
informed the Tribunal that the Parties had beerblene agree on a procedural calendar,
indicated their respective position on said calendad provided their comments on the
draft Terms of Appointment and Procedural Rulesutated by the Tribunal. Respondent
also confirmed in its letter its acceptance of tdrens by which Mr. Paul-Jean Le Cannu
would serve as administrative secretary to theuhdb. Claimant did so in a subsequent
letter dated 21 December 2009.

By letter dated 23 December 2009, the PCA, undstruntion from the Tribunal,
circulated updated draft Terms of Appointment amatBdural Rules in anticipation of the

initial hearing.

By letter dated 12 January 2010, the PCA, unddruagon from the Tribunal, informed
the Parties that, due to bad weather condition&urope and additional professional
commitments, Mr. Pryles would be unable to atteémal ihitial hearing in person on 15

January 2010, but would attend by video conference.

By letter dated 13 January 2010, the PCA, undéruason from the Tribunal, circulated
further updated draft Terms of Appointment and Bdocal Rules in anticipation of the

initial hearing.
2. Initial Hearing

On 15 January 2010, an initial hearing was helthatPeace Palace, in The Hague, The

Netherlands. Present at the initial hearing were:

Tribunal :

Prof. Piero Bernardini, Presiding Arbitrator
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Prof. Michael Pryles (by video conference)
Prof. Brigitte Stern

For Claimant:
Mr. James Loftis
Mr. Mark Beeley

Mr. Justin Marlles

For Respondent
Dr. Alvaro Galindo
Mr. Alejandro Escobar

Ms. Dorine Farah

Permanent Court of Arbitration :
Mr. Paul-Jean Le Cannu

At the initial hearing, the Terms of Appointment r@eagreed upon and signed by the
Parties and the Tribunal, Professor Pryles havinthaaized the use of its electronic
signature. The Presiding Arbitrator signed thecBduoiral Rules on behalf of the Tribunal.
Signed originals of each document were handed @wath Party and member of the
Tribunal. Having heard the arguments of the Partigh respect to the case, the Tribunal

decided to bifurcate the proceedings and estalligieprocedural calendar.

3. Written Phase of the Proceedings

By letter dated 20 January 2010, the PCA, undéruason from the Tribunal, circulated
the summary minutes of the initial hearing thaktptace on 15 January 2010, along with
an audio-CD containing the recording of the initiebring. The PCA invited the Parties to
submit their comments on these summary minutes7yahuary 2010. The PCA also
circulated on behalf of the Tribunal Procedural @rNo. 1 dated 20 January 2010, which
set out the procedural calendar established antied hearing.

By letter dated 20 January 2010, Claimant notei$padty between Procedural Order No.
1 and the summary minutes of the initial hearinthwespect to the date by which the first
round of document productions should be made, akddathe Tribunal for clarification.

By letter of the same date, the PCA, under insoactrom the Tribunal, informed the
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Parties that the correct date was 29 January 284027 January 2010, and circulated a

duly amended Procedural Order No. 1.

By letter dated 22 January 2010 and in accordartteRvocedural Order No. 1, Claimant
submitted its First Request for the Production otliments.

By letter dated 22 January 2010 and in accordanike Rrocedural Order No. 1,
Respondent submitted its Request for ProductioRamfuments in the form of a Redfern
Schedule.

By letter dated 25 January 2010, Claimant submitteRedfern Schedule relating to

Claimant’'s document requests.

By letter dated 29 January 2010, Claimant submiitedresponses and objections to
Respondent’s Request for Production of Documertesdd22 January 2010 in the form of
a Redfern Schedule, along with a document entRlesbonses and Objections.

By letter dated 29 January 2010, Respondent suwdmmiin the form of a Redfern
Schedule, its responses to Claimant’s First Redoesthe Production of Documents dated

22 January 2010, as well as an index of the doctsmnieproduced.

By letter dated 4 February 2010, Claimant submittedthe Tribunal its replies to

Respondent’s Response to Claimant’s Request fouient Production.

By letter dated 5 February 2010, Respondent subdnits updated Redfern Schedule, and
its responses to Claimant’'s Objections to ResparsldRequest for Production of

Documents.

By letter dated 5 February 2010, Claimant submitéedonfidential structure chart

identifying the abbreviated ownership structuré&Jbfsseas.

By letter dated 8 February 2010, Respondent infdrthe Tribunal that it was unable to
limit or abandon its request for production of dmeunts, as Claimant had expected in
light of its submission of a structure chart idgmtig its abbreviated ownership structure.

By letter dated 10 February 2010, the PCA, undstruiction from the Tribunal and in

accordance with the schedule established in Proae@uder No. 1, circulated Procedural
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Order No. 2 which recorded the Tribunal's decision the Parties’ Requests for
Document Production. Procedural Order No. 2 predjthter alia, that Claimant had to
produce certain documents in response to Respdadeatjuest No. 4, provided that the
Parties entered into a confidentiality agreemegamging these documents.

28. By letter dated 19 February 2010, Respondent diewihé Tribunal's attention that
Claimant was refusing to accept certain provisiohf®espondent’s executed agreement
on confidentiality, and on that basis was refusmgroduce the documents responsive to
Respondent’'s Request No. 4 until a confidentialitfgreement has been reached.
Respondent requested the Tribunal to direct thed3as follows:

A. to confirm that the Claimant’s refusal to accéipe terms of the Respondent’s already
executed agreement on confidentiality is unreadenab

B. to confirm that the Respondent has executeddatidered an agreement on confidentiality
that is sufficient for the Claimant to produce ttecuments responsive to the Respondent’s
request No. 4, as required by Procedural Order2No.

C. to instruct the Claimant to produce such documérthwith and within 24 hours of the
Tribunal so directing;

D. to amend the procedural schedule to take acocolutite Claimant’s delay in producing

documents in accordance with Procedural OrdersiNmd No. 2, so that the time period for
submitting Respondent’'s Memorial on Jurisdictiorieeds to one month from the date on
which the Claimant produces the requested docurtientand

E. to draw the appropriate inferences from the r@dait’s refusal to accept the Respondent’s
executed confidentiality agreement.

29. After further correspondence between the Partiethigrissue, the PCA, by letter dated 23
February 2010 and under instruction from the Trddumnformed the Parties that the
Tribunal had examined the Parties’ exchange of espwndence relating to the
Confidentiality Agreement and invited the Partiesréconcile their positions without

delay so as not to disrupt the agreed calenddregptoceedings.

30. Following a further exchange of correspondence éetwthe Parties regarding Claimant’s
document production, and a letter from Claimanedd4 February 2010 informing the
Tribunal that the issue regarding the conclusiothefconfidentiality agreement should be
resolved without the need for intervention by thébdnal, the Parties entered into a

Confidentiality Agreement on 26 February 2310.

! Letter from Claimant to Respondent dated 9 Ma@h02 p. 5.
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In subsequent correspondence exchanged by thedarti5, 9, and 16 March 2010, the
Parties further discussed Claimant’s document prtboilu and compliance with Procedural
Order No. 2.

By letter dated 19 March 2010, Respondent submittedMemorial on Preliminary
Objections to Jurisdiction with Fact Exhibits andgal Authorities in accordance with

Procedural Order No. 1.

By letter dated 19 April 2010, Claimant submittesiCounter-Memorial on Objections to
Jurisdiction, with supporting Witness Statements;tFEXhibits and Legal Authorities in

accordance with Procedural Order No. 1.

By letter dated 10 May 2010, Respondent submitiedReply with Legal Authorities in

accordance with Procedural Order No. 1.

By letter dated 12 May 2010 and following confirmatby Respondent of its availability,
the PCA, under instruction from the Tribunal, comid that the hearing on jurisdiction
would be held on 17-18 June 2010 in The Hague énRbace Palace and invited the
Parties to agree on a hearing schedule by 7 Jut® 20

By letter dated 20 May 2010, Claimant informed Resfent that “Elliott Associates, L.P.
is willing to provide documents further supportiMy. Veldwijk’'s statement regarding
Paul Singer’s control over the other two generaineas in Elliott Associates, L.P.” on the
condition that “the terms of the Confidentiality s@ment between Ulysseas and the
Republic of Ecuador dated February 25, 2010 arenebed to include Elliott and any
document produced by Elliott, and any such documeme treated as ‘Confidential
Material’ pursuant to the terms of the Confidentyahgreement.” Claimant also enclosed

a letter to this effect from Elliott AssociatesPL.

By letter dated 25 May 2010, Respondent replie@ltomant’s letter dated 20 May 2010
stating that Claimant did not comply with Proced@eader No. 2 in a timely fashion and

“may not do so now at this late stage.”

By letter dated 31 May 2010, Claimant submittedRggoinder with Legal Authorities in

accordance with Procedural Order No. 1.
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39. By letter dated 7 June 2010, the PCA, under instmdrom the Tribunal, informed the
Parties of the Tribunal’s following directions:
1. In application of Section 3.3 of the ProcediRales of January 15, 2010, Claimant
shall produce the documents indicated in its ledfelMay 20, 2010 regarding Paul Singer's
control over the other two general partners indillAssociates L.P. This evidence, which is

directly relevant to the question of jurisdictiam the decided by the Tribunal, is not covered
by Procedural Order No. 2.

2. Claimant's request that the terms of the Confidlty Agreement with Respondent
dated February 25, 2010 be extended to cover thendents to be so produced is justified in
light of Elliott Associates’ counsel’s letter of M&20, 2010. Respondent is therefore invited
to agree to such extension.

3. These additional documents shall be produced lar that June 14, 2010.
Respondent shall have an opportunity to commergusin documents either in writing soon
thereafter or in the course of its oral submissibthe hearing.

4. On a different matter, Claimant is invited tové@aavailable at the hearing the
unredacted text of the Joint Venture Agreement (Jdated January 18, 2002 (C-JURI-42)
and of the Amended JVA dated June 29, 2007 (C-ARI-should the Tribunal decide to
inspect them.

40. The Tribunal having granted a one-day extensiothéoParties, at their request, for the
submission of a hearing schedule, Claimant, on Ibesfathe Parties, informed the
Tribunal of the agreed schedule by letter datedr2 2010. The schedule indicatader
alia, that Mr. Zacharia Korn, one of Claimant’s witnesswould testify before the

Tribunal.

41. By letter dated 10 June 2010, the PCA, under instm from the Tribunal, informed the
Parties that the proposed hearing schedule wasagecto the Tribunal.

42. By e-mail dated 15 June 2010, Claimant submittedtednic copies of the documents that
it was requested to submit pursuant to paragraphtie PCA'’s letter dated 7 June 2010,
and informed the PCA that hard copies of the docuskad previously been provided to
Respondent under cover of the Parties’ Confidetytidlgreement. By letter of the same
date, the PCA, under instruction from the Tribusadl in accordance with paragraph 3 of
the PCA’s letter dated 7 June 2010, informed theidzathat Respondent was invited to
submit its comments on the above-mentioned docwsnanthe upcoming hearing on

jurisdiction.
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43. By letter dated 15 June 2010, Respondent submittggish translations of certain Fact
Exhibits and Legal Authorities.

4.  Hearing on Jurisdiction

44, On 17 and 18 June 2010, the hearing on jurisdictias held at the Peace Palace, in The
Hague, The Netherlands. Present at the hearing; wer

Tribunal :

Prof. Piero Bernardini, Presiding Arbitrator
Prof. Michael Pryles

Prof. Brigitte Stern

For Claimant:

Mr. James Loftis
Mr. Mark Beeley
Mr. Justin Marlles
Mr. Mario Restrepo

For Respondent

Dr. Alvaro Galindo

Mr. Jay Alexander

Mr. Alejandro Escobar

Ms. Dorine Farah

Permanent Court of Arbitration :

Mr. Paul-Jean Le Cannu

Court reporter :

Mr. Trevor McGowan

45. At the hearing, Claimant presented an additionalfidential structure chart designed to
show that Mr. Paul Singer owns and controls Ellidgsociates, L.P*,which, in turn,

indirectly controls Ulysseas.Claimant also circulated copies of the unredagetdion of

2 Transcript (Hearing on Jurisdiction), Day 1, pp222-113:9.
® Transcript (Hearing on Jurisdiction), Day 1, p111D-18.
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the Joint Venture Agreement between Elliott Asstesal.P., Elliott International, L.P.,
and Veredas Power, Inc. dated 18 January 2002'J¥&"), and the Amendment to the
Joint Venture Agreement between the same partiesl & June 2007 (the “Amendment
to JVA").*

46. By letter dated 28 June 2010, Claimant submittgaesoof the slides used in support of
Claimant’'s Opening and Reply Statements at thergpan jurisdiction. By letter dated 1
July 2010, the PCA transmitted copies of theseeslid Respondent, at the request of the

latter.

5. Interim Award

47. By letter dated 30 September 2010, the PCA tramsthipb the Parties on behalf of the
Tribunal signed copies of the Tribunal’s Interim & in English and Spanish. For the

reasons set out in that award, the Tribunal dedidedollowing:

a) that the two objections presented by Respondemtodl@eprive the Tribunal of

its jurisdiction over all treaty claims;
b) to make the necessary order for the continuaticgheprocedure;

c) to reserve all questions concerning the coststafration, as defined by Article

38 of UNCITRAL Rules, for subsequent determination;

d) to dismiss any other relief requested by eithetyPaoncerning the jurisdictional
phase of the arbitratioh.

B. MERITS PHASE
1. Establishment of the Calendar

48. By letter dated 1 October 2010, the Tribunal inditee Parties to agree on a procedural
calendar for the continuation of the proceedingsl®yOctober 2010 or, failing such an

agreement, each Party to file its proposed calendar

* Transcript (Hearing on Jurisdiction), Day 2, p:11811. Respondent had been allowed to see aulante® copy of
the JVA and Amendment to JVA on the first heariag,dafter the session. (Transcript (Hearing onsdiiction), Day 2,
p. 19:5-9). The JVA as amended by the AmendmedV# will be hereinafter referred to as the “Ameddd/A”.

® Interim Award, para. 193.
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By letter dated 14 October 2010, Mr. Martin Doeomnfied the Parties that he would

replace Mr. Paul-Jean LeCannu as administrativetsy on behalf of the PCA.

Following an extension until 22 October 2010 of teadline for the Parties to agree on a
procedural calendar and various exchanges regartheg Parties’ and Tribunal's
availability for a hearing in The Hague, the Pariigformed the Tribunal by e-mail dated
22 October 2010 that they had agreed on a prodedatandar, according to which
Claimant should submit its Statement of Claim byarch 2011; Respondent should
submit its Statement of Defence by 1 July 2011jr@at should submit its Reply by 15
August 2011 and Respondent should submit its Regoily 3 October 2011. From 1
November 2011, on a date to be fixed by the Trihumaonference call with the Tribunal
should take place to settle the order of proceedaigthe hearing. The hearing on the
merits was agreed to be held on 5-9 December 20the #eace Palace in The Hague.

By letter dated 27 October 2010, the PCA, unddructon from the Tribunal, informed
the Parties that the Tribunal approved the Paréigeeed procedural calendar.

2.  Written Phase

By letter dated 1 March 2011, Claimant submittsdStatement of Claim, with supporting
Witness Statements, Expert Reports, Fact Exhibdsl&gal Authorities.

By letter dated 1 July 2011, Respondent submittedStatement of Defence, with
supporting Witness Statements, Expert Reports, Bdaubits and Legal Authorities.

By letter dated 15 August 2011, Claimant submitted Statement of Reply, with
supporting Exhibits, Witness Statements and EXReplorts.

By letter dated 17 August 2011, Respondent reqdeslditional evidence to support the
Third Witness Statement of Mr. Zacharia Korn and Third Witness Statement of Mr.
Jan Veldwijk, which were said not to be supported dny documentary evidence
accompanying the Reply. In particular, Respondequested Claimant to provide (i) the
documents through which Mr. Korn discovered that BBIl Bareboat Charter Party was
never amended or extended; (i) the documentsudmf financial statements and
payment schedules, showing the date of actual em&pective payments made by or due

from Proteus Power, Inc. pursuant to the PBIl Baa¢bCharter Party; and (iii) the
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documents by which, or evidencing the date on wHidliisseas, Inc. and Proteus Power,
Inc. released each other from any further obligegtionder the PBIl Bareboat Charter

Party.

By letter dated 19 August 2011, Claimant respontiedRespondent’s request for
additional evidence. As to the first request, Chinnoted that, as the Charter Party had
not been amended or extended, there was no docuvhétit extended or amended it. As
to the second and third request, Claimant annouticadit would prepare a certified
schedule showing the payments that were actuallyentyy Proteus Power to Claimant;

and referred Claimant to the terms of the ChargetyRas to the other questions.

By letter dated 23 August 2011, Respondent notatd@eimant had declined to provide
the financial statements requested and expressedeiv that the document alleged to
support Mr. Veldwijk's assertion — “a certified stule showing the payments” — would

cause it prejudice and should not therefore beetbfm the Tribunal.

By letter dated 24 August 2011, Claimant noted thatdocument was an extract of the
financial records requested and affirmed that #he avidence was provided as a response
to Respondent’s request. On the same date, Claisosdombitted an electronic copy of the
Exhibit.

By letter dated 3 October 2011, Respondent suldnitte Statement of Rejoinder, with
supporting Fact Exhibits, Legal Authorities, Wita&tatements and Expert Reports.

On 31 October 2011, the PCA held a telephone cender call with the Parties in order to

discuss administrative and logistical matters neggto the hearing.

By letter dated 4 November 2011, the Parties subdha list of agreed procedural issues
relating to the hearing (“Procedural Agreementhef Parties”).

On 7 November 2011, the Tribunal held a telephayderence call with the Parties in
order to discuss the order of proceedings and gthecedural matters relating to the

hearing.

By letter dated 21 November 2011, Claimant subxhitsepplemental evidence in
accordance with the Procedural Agreement of thed3ar
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By e-mail dated 22 November 2011, Respondent stdxingupplemental evidence in

accordance with the Procedural Agreement of theeRar

By letter dated 22 November 2011, Respondent nibigdthe Procedural Agreement of
the Parties allowed only the submission of an updatrovided it refers to events
occurring after the last submission of each padaptl invited Claimant to withdraw its
submission of the engine log books (C-270, subnhittéh its supplemental evidence),
which referred to facts that occurred “long beftine parties’ last pleading, and even
before the Claimant’s Statement of Claim.”

By letter dated 24 November 2011, Claimant noted ih“ha[d] only exhibited the full
log book [C-270 Eng] in light of the specific atkabeing led against its evidence” and
requested certain translations and explanatiorrelation to Respondent’s supplemental

evidence.

By letter dated 28 November 2011, Claimant subwhitle demonstrative exhibits it

intended to rely on during its opening submissions.

After further correspondence between the Partiethsnissue, Respondent stated it was
prepared to accept the introduction of Exhibit @-27to the record and further submitted

R-317, containing the CENACE data correspondinth¢odates covered by the engine log
book contained in C-270, as “it [was] necessargubmit this data since it is the only

source that serves to corroborate or correct tiggneriog book entries.” The Claimant did

not object to the presentation of R-317.

3. Hearing on the Merits

On 5-9 December 2011, the hearing on the meritshe#s at the Peace Palace, in The

Hague, The Netherlands. Present at the hearing were

Tribunal :

Prof. Piero Bernardini, Presiding Arbitrator
Prof. Michael Pryles

Prof. Brigitte Stern



For Claimant:

Mr. Mario Restrepo
Mr. Jan Veldwijk
Mr. James Loftis
Mr. Mark Beeley
Mr. Tim Tyler

Ms. Sarah Stockley
Mr. David Rains
Mr. William Teten
Mr. Javier Robalino
Ms. Carolyn Witthoft

Witnesses for Claimant
Mr. Robert Bordei

Mr. Zacharia Korn

Mr. Robert Wells

Mr. David Waller

Mr. Rory Walck

For Respondent

Mr. Diego Garcia Carrion
Mr. Francisco Grijalva
Ms. Christel Gaybor

Mr. Francisco Larrea

Ms. Diana Moya

Mr. Alejandro A. Escobar
Mr. Jay Alexander

Ms. Dorine Farah

Mr. Leonardo Carpentieri

Ms. Alexandra Glebova

Witnesses for Respondent

Mr. Fernando lIzquierdo

Mr. Javier Lasluiza
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Mr. Juan Carlos Lépez
Mr. Juan E. LOpez-Santini
Mr. Manuel Salazar

Mr. Francisco Vergara

Mr. Jorge Vergara

Permanent Court of Arbitration :
Martin Doe
Alberto Torré Molés

Court reporters:
Ms. Diana Burden
Mr. Dante Rinaldi

By e-mails dated 9 December 2011, Respondent stgahetiectronic copies of certain
exhibits, a certificate from the Ecuadorian Minystf Industry and Productivity and a

certificate from the Ecuadorian Central Bank.

By letter dated 12 December 2011, Claimant subthét@ower of attorney in relation to

Claimant’s representatives.

By letter dated 14 December 2011, the PCA, undstruntion from the Tribunal,
circulated Procedural Order No. 3, which set oocalandar for the corrections to be made
to the transcripts, the submission of Post-Heal8ngfs and the submission of Statements
of Costs by the Parties.

Following a further exchange of correspondence betwthe Parties regarding the
corrections to be made to the transcripts, theidzadgreed on a final version of the
Spanish version of the transcript on 14 January 28id on a final version of the English
version of the transcript on 25 January 2012.

By letters dated 31 January 2012, Claimant and étegnt submitted their respective

Post-Hearing Briefs.

By letters dated 29 February 2012, Claimant andp&adent submitted their respective
Statements of Costs and supporting documentation.
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CHAPTER Il - FACTUAL AND LEGAL BACKGROUND

76.

77.

78.

79.

Chapter Il of the Interim Award has already giversuanmary description of the facts
relevant to the preliminary objections to juristbat The present Chapter shall deal with
the facts of the case to the extent they are reteea the merits phase of the proceedings.
Limited repetitions of what has already been mewibin the Interim Award are justified

by the need to ensure a logical sequence to tlseprsummary.

In the early 1990s, the productivity of the elegityi sector in Ecuador began deteriorating.
Starting in 1993, Respondent, in the context ofaatber programme of privatisation of
public services, opened up this sector to privatestment in order to satisfy rapidly
growing demands. At the time, Ecuador had in fageeenced a significant shortfall in

the available power generation capacity due tactlses of 1992 and 1993-1996, resulting

in increasing disparity between supply and demarttié sectof.

The privatisation programme was formally commenitethe electricity sector with the
enactment by the Ecuadorian Parliament of the P&getor Regime Law on 10 October
1996 (“Power Sector Regime Law”)This Law established a new legal framework by
providing a series of mechanisms to create a cativyeetlectricity market promoting
efficiency and private participation in the sectdn. addition to separating power
generation, transmission and distribution actigiii@o separate corporate entities, the new
law encouraged further development of electricigpacity by authorising private
companies to enter the market through concessi@eamnts.

By the time Claimant executed the PBII Contract,1@September 2006, the legal and
regulatory framework established by the Power SdRagime Law was essentially made

up of the following laws and regulations:

« The 1998 Constitution:

* The Power Sector Regime Law;

® SeeStatement of Defence, paras. 39-41; StatementasfrCpara. 18.

" The Power Sector Regime Law 1996, dated 10 Octb®@8, Exhibit CLA10, R86.
81d. See alsstatement of Claim, para. 18.

® Constitution of Ecuador, dated 11 August 1998,iEKICLAL9.
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« The Power Sector Regime Law Regulations 1¥97;

« The Concession Regulatiofts;

« The SNI Regulation 199%;

e The WEM Regulations 2003 establishing the WhotesElectricity Market
(Mercado Eléctrico Mayorista consisting of generators, distributors and large
consumers integrated into the National Intercorete8ystent?

* The Inter-Institutional Agreement to Implement Matl Policy of the Electricity
Sector introduced in 2003 to substantially refoime sector and make it more
transparent in order to promote investments andtaaly reduce tariffs to the end
consumer<*

» CONELEC’s National Electrification Plan for 200220 and National

Electrification Plan for 2004-2013 containing didiincentives to invest.

80. Under Article 13 of the WEM Regulation 2003, thécprof electricity in the spot market
was determined according to the economic cost adywring electricity. The price was to
be uniform and calculated to reward the most efiti(i.e., most economical) power

generators in terms of variable production ¢8st.

81. In accordance with SNI Regulation 1999, generatoese to declare to CENACE their
variable cost of producing of electricity in ardthful and timely mannérand on a
monthly basig’ The variable cost was principally a function of #ost of fuel multiplied

by its efficiency in generating electricity fromathfuel®

1% presidential Decree No. 754, dated 28 October 1B®Hibit CLA12.

M Concessions Regulations, dated 31 March 1998 biXR87.

12 National Interconnected System Regulation, dageBebruary 1999, Exhibit R95.
13 presidential Decree No. 923, dated 16 October 2Bgi8ibit CLA42.

14 Inter-Institutional Agreement to Implement a Natb Policy of the Electricity Sector, dated 21 JAB03, Exhibit
C34.

15 Plan Nacional de Electrificacién 2002-2011, ExhibR4 and Plan Nacional de Electrificacién 200420&xhibit
C44.

18 Article 13 of the WEM Regulationsupranote 13 (The energy is priced with the instantaneous mailgisanomic

cost obtained from the actual dispatch of generatibthe end of each hour. Instantaneous margionat of energy in
the Market Bar is given by the last source of gatien which, under economic dispatch conditionsetsi¢he system
demand...]").

7 Article 14 of the SNI Regulationsupranote 12 (The generators synchronized to the electrical sysiee required
to provide CENACE, in a truthful and timely manriaformation upon its request to conduct operatigulanning, the



Page 23 of 112

82. Upon receiving this information, CENACE determirtbé price of electricity in the spot
market on an hourly basis. It did so by calculating demand and supply of electricity
based on the relevant data provided by the gemer&t6ENACE set the uniform variable
cost at the variable cost of the least efficientegator for which there was demafid.
CENACE then called upon the generators to dispelettricity until demand was met, in
an ascending order of the variable cost declaregbloi generator. As a result, a generator
that declared a low variable cost was able to &klbf the electricity that it was able to
make available. The least efficient generators, (if@se with higher variable costs) were
ranked lower in the order of dispatch and would betable to dispatch the electricity

generated if there was no corresponding demand.

83. Unlike sales on the spot market, forward contraadtsy called power purchase agreements
(“PPAS”), were those that were negotiated freelywleen generators and distributors,
between generators and large consumers and betliseibutors and large consumers.
The parties to the PPA, therefore, agreed on & pghat applied over the term of the
agreement. Generators selling power under PPAsgeVweaw still had to declare their
variable costs to CENACE which would then determiheir ranking in the order of
dispatch based on their efficiency according togheme principles as those applicable to

spot saleg?

84. At the time of the signature of PBI Contraohf(a, para. 94), the basic structure for
payment for electricity was as follows:

central dispatch and the integrated operation of fhlectric System, as established by the Dispatth @perating
Procedurey).

18 SeeArticle 5 of CONELEC Regulation No. 003/03, date&iAugust 2003, Exhibit CLA40.

19 Article 8(b) of the SNI Regulations 1998upranote 11 (CENACE]...] shall calculate the economic dispatch
schedule for generation resources subject to céntispatch and energy transfers through internagion
interconnections, in such a form that the scheduliednands are met and the operating costs are n@pihi

considering[...] the Variable Costs of Generating Unjts.]").

2 Article 13 of the WEM Regulationssupra note 13 (fnstantaneous marginal cost of energy in the sowte
generationfwhich] under economic dispatch conditions meets the sydtenandsg...]”).

2L Statement of Defence, para. 47.

22 Statement of Defence, para. 49. See Alsicle 29 of the WEM Regulations 2008ypranote13.
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(@ End users paid distribution companies for elediriciwhich the distribution
companies purchased from generators, either by afaite spot market or under
longer-term PPAs.

(b) The distribution companies had historically failéed make payments to the
generation companies and had attempted to makgetineration companies bear the
risk of consumer non-payments or low tariffs (whiakere centrally regulated).
Respondent had previously acknowledged that theused tariffs were not set at a
sufficiently high level to cover the generation atrdnsmission costs, and had
previously made a ‘Tariff Deficit’ payment in thengod 1999/2001 to make up the
shortfall.

(c) In an attempt to improve the situation, a systerfidg#icomisog“Payment Trusts”)
was established in July 1999. The Payment Truste W provide a safe, reliable
and transparent handling of payments and collestigithin the WEM. Under this
system, each distribution company created a twtsth received payments from the
end users and who then paid the generators (amd expenses of the distribution
companies).

(d) The priority order set forth in the Payment Trystsitioned the private generators
(like Claimant) in second place, immediately aftex distribution company who was
entitled to receive certain State regulated distiim costs or valor agregado de
distribucion (“VAD”). The VAD was set on the basi$§ a calculation which was
designed to arrive at the average costs of a thealreefficient transmission
company.

(e) The priority order is important because the ultientdriff charged to end users is
capped at such a level that there are insuffidiemds for all the expenses incurred
by the distribution companies to be covered andully pay each generation
company. Accordingly, if the generators are hightloa priority list, they will be
promptly and fully paid by the Payment Trusts;héy are low, they will only get
part or no payment at &ff.

% Statement of Claim, para. 26.
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85. The priorities were modified in July 2003 throudte tinter-Institutional Agreement to
Implement National Policy of the Electricity Segtavhich established an annex to be

incorporated in the Trust Agreements. The Anneal#sthed the following priority order:

(@) PrRIORITY 0O: Return of billings based on FERUM rates, Fire hkeg, Waste
Collection, and others existing at the Distributdgmpanies.
(b) PRIORITY 1
I. PRIORITY 1-A: Payment of 100% of imported power;

il. PRIORITY 1-B: Payment of 100% of power delivered by privateitedgtock
companiesi(e. Claimant);

iii. PRIORITY 1-c: Payment of the amount billed by PETROCOMERCIAL fo
the supply of fuel oil and diesel to State-ownedhagating companies,
including distributing companies with thermal powenerations;

iv. PRIORITY 1-D: Payment made proportionally, with the balance State-
owned thermoelectric and hydroelectric power gemeggaompanies and to
distributing companies holding non-split hydraubmd thermal power
plants.

(c) PRIORITY 2: To cover payments to TRANSELECTRIC.

(d) PRIORITY 3:To cover payments to distributing companies in seahVAD.

(e) PRIORITY 4: To cover payments to generating and transmissionpaaies with
balances pending billing for the immediately prengdnonth.

(H PRIORITY 5: To cover payments to generating and transmissionpaaies with

accounts receivable from the distribut6ts.
86. In December 2004, another revision was introducitid tive following priority order:

1% Fondo de Electrificacion RurdFERUM), fireman and refuse collection taxes;
2" VAD payments;

39 Transelectric;

4" Generation companies based outside of Ecuadofalombia;

5 Private generation.¢. Claimant);

6"  State-owned generations comparnfes.

2 Annex to be incorporated in the trust agreemeaset on the Inter-Institutional Agreement to Impéaina National
Policy of the Electricity Sector, ssepranote 14, Exhibit C34.
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87. The Payment Trusts were further amended in May 200%residential Decree No.
105/2005, which modified the priority payment ordmnd established “the following
order:

1. Balances pending to hydroelectric generating conegarthat are carrying out
investment projects in hydroelectric generationt thave liquidity problems in
developing the aforesaid projects, in accordandk thie corresponding schedule and
the instructions of the Solidarity Fund and the GENE.

2. Balances pending to thermoelectric generating comepafrom the Solidarity Fund

and CATEG-Generacion, to finance the 2005 annuahter@ance plan of the units of

the generating companies owned by the SolidaritpydFand CATEG-Generacion
approved by the CENACE and the purchase of fuabraaag to instructions from the

Solidarity Fund and the CENACE in all cases.

Balances pending to private generating companies.

Balances pending to other hydroelectric generatorgpanies.

Balances pending for the rest of generation.

Restitution to distribution companies of funds useg@ay for power generation.

N o g ko

Balances pending for fuel purchases owed to PETROTIOR. "2

88. In 2005, by Presidential Decree No. 436/2005, Redeont formalised what was known as
the “Fuel for Power” programnfé. This was an emergency measure introduced in an
attempt to provide an incentive to private generattompanies to generate power despite
the collection difficulties. In essence, the prognae allowed private generators to
purchase fuel from State-held PETROECUADOR on tyednich credit could later be
settled by way of sale of electricity to State-odrensmission companies or end users.
This programme was a particularly attractive meagsrfuel costs (which would normally
be suffered upfront) typically account for some#¥% of a private generator’s operating

costs?® TheFuel for Powemprogramme ended in October 2087.

% Statement of Claim, para. 35; Statement of Defepar. 58.
% Article 2 of Presidential Decree No. 105, datedvedy 2005, Exhibit CLAS6.
%" presidential Decree No. 436, dated 24 August 2B8Bibit CLAS59.

8 Statement of Claim, para. 43.
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89. In August 2006, the payment priority order was agaodified as follows:

1. VAD

2. Transelectric

3A. Energy import

3B. Private generation with agreement

3C. Private generators for spot market

3D. Hydro generators from the Solidarity Fund

3E. Private generators for spot market purclogisial from Petroecuador

4. Remainder generation and transmission

4A. Hydropaute, Termoesmeraldas, Electroguayas, mdgichincha, generation,
distribution, Termoelectric

4B. Petrocomercial

5.  Distributor, generation and transmission.

90. On 18 April 2007, the Executive Committee for Eteetl Policy (who by this time was in
charge of advising CONELEC on policy matters andueing the implementation of the

same) revised the payment priority, “ratifying folowing order:

ITEM PERCENTAGE
1. Transmitter 67%

2. Importation of energy 100%

3. Payment for power made available 100%
4. Private hydroelectric generators: sale of enebgycontract 100%

5. Private thermoelectric generators: sale of erydog contract 100%

# Claimant asserts that th&uel For Powet programme was terminated by Presidential Decree 883, dated 31
October 2007, Exhibit CLA69, while Respondent hagiad that the programme was not abolished, ibatxpired on

its own terms (Statement of Defence, para. 138). In additlRespondent contends that analogous measures were in
force after the termination of the “Fuel for Powprogramme (RPHS, para. 11).

30 Expert Report of Mr. F. Mufioz, dated 28 Februa@dy® filed by Claimant (“Mufioz Report”), pp. 41-42.
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6. Variable cost of private thermoelectric powearbs 100%
7. Private unconventional generation 100%
8. Variable cost of state thermoelectric power péan 100%

9. Private spot market thermoelectric generatiop (@ 75%) 53%
10. Any other costs of state thermoelectric gemnanat 25%
11. Private spot market thermoelectric generati@maining 25%) 0%

Claimant has contended that its payments fell pmtorities 3, 5, 9 and 1%

91. On 23 July 2008 Constituent Mandate No. 15 was tedat It was subsequently
implemented via CONELEC’s Regulations No. 006/08 Aio. 013/08* These measures
made PPAs a better viable business model withauirelting the prospects of collection
on spot market salés.

92. Claimant imported and installed PBI and PBII in &dar in late March/early April 2003
and on 16 April 2005, respectively, allegedly id@rto take advantage of the more liberal

market conditions introduced by Respond@nt.

93. PBIl was eventually installed at Las Esclusas. Befts arrival in Las Esclusas, Claimant
had attempted to locate this barge at several atiworings in Ecuador, including at
Puerto Hondo, allegedly investing significant tiared funds in dredging and building out
port facilities®’

3 Letter from Ministry of Energy & Mines to Electiig Generation Companies (CATEG, Termoguayas Géioera
Intervisa Trade S.A., Machala Power and Fondo dal&@alad), dated 18 April 2007, Exhibit C233; Sfaient of
Claim, para. 44.

32 Statement of Claim, para. 44.
33 Constituent Mandate No. 15, dated 23 July 2008jtiExCLA73.
34 CONELEC Regulation 013/08, dated 27 November 2698jbit CLA75.

% The Parties disagree as to the exact effect ofMhadate on the electricity market. According tospendent,
Mandate No. 15 improved the market by improving tate of collection of generators and allowed gatwes to
continue selling to the spot market (RPHS, pardslg). Claimant contends that after the enactméiMandate No.
15, PPAs represented the only potentially viablsiress model, since the business on the spot madsnho longer
possible (CPHS, para. 11).

% Statement of Claim, paras. 23 and 37.

37 Statement of Claim, paras. 40-41.
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94. The concession contract for PBI was signed betw@amant and CONELEC on 15
August 2005 (“PBI Contract®f and the one for PBIl on 12 September 2006 (“PBII
Contract”, sometimes also referred to as “Licenoatéct”) > The latter was amended on
6 June 2007 to take account of the new locatioRRBIH in Las Esclusas, the amendment
confirming all other provisions of the PBII ConttAC Under the PBII Contract, the
concessionaire had to generate electricity for riogeof fifteen (15) years starting from

the date of signatur®.

95. Claimant never started power generation operafimms PBIl even after the extension by
the 6 June 2007 amendment of the deadline for comemeent of power generation.
According to Claimant, the ever-worsening situatmithe electricity sector, with no
prospects of profitable operations, left no othetians available than to attempt to
conclude a PPA before commencing power generétion.

96. Following meetings on 5 and 12 December 2007 and&iuary 2008 with the then
Minister of Electricity Mosquera, Claimant attemgbten early 2008 to conclude a PPA
with CATEG (a distribution company wholly under tbentrol of CONELEC) as well as
with other entities, at a price that would allowIP® both cover its costs and make a
return on its investment. Negotiations failed, thesmpanies only being willing to enter

into cheaper PPAs than Claimant could accept.

3 Contrato de Permiso Para Generacién de Energia@éetthe Claimant and CONELEC in relation to PRited 15
August 2005, Exhibit C9.

% Contrato de Permiso Para Generacién de Energisgeetthe Claimant and CONELEC in relation to PBHted 12
September 2006, Exhibit C10 (“PBII Contract”).

4 Amendment to the PBII Licence Contract, datedre007, Exhibit R31.

“1 Article 7 of PBII Contractsupranote 39 (SEVEN: PERMIT TERM AND EFFECTIVE DATE. The term of this
contract is fifteen (15) years calculated beginnargthe signature date of this document, at whirtke tthe Permit will
become effective. During this period of time, tlERRMIT HOLDER will hold all rights granted by Ecuadm law,

specifically the legal security described in Aticiventy-three, number twenty-six and Article twadred forty-nine of
the Constitution. Prior to the end of the term bé tcontract, if the PERMIT HOLDER expresses anréstein

continuing to operate, the GRANTOR will analyze thguest, qualify the service provided during teent of the
Contract and verify the condition of the equipmetd will authorize an extension of the PERMITwdrranted.

CONELEC may extend the term of the permit pursdanthe provisions of Article fifty-six of the Coss®ns
Regulations. Extension of the Permit may not batgdfor a period of time which exceeds the origpeiod.”)

“2 Statement of Claim, para. 47.
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97. Considering that performance of PBIl Contract haddme impossible in view of the
degraded business environment for the electri@tta, on 21 December 2007 Claimant

gave notice of force majeure under Article 25 of IRBontract®®

By letter of 17 July 2008 CONELEC rejected Claimggrounds, stating that it was under
no obligation to ensure that Claimant had to reee@mmercially viable compensation in

return for generatiof{:

98. In Claimant's view, the prospect of sales on thetsmarket leading to collectable
payment was non-existent; thus, on 23 April 2008equested that CONELEC agree to
the termination of the PBII ContrattThe request was denied on 12 September 2008 with

the demand that power generation be commeffced.

99. Shortly thereafter, CONELEC imposed a fine of US.$87,51 on Claimant for having
failed to commence generating power until that date

100. A subsequent attempt to sell PBII to a State-owergity, Termoesmeraldas, also failed.
Respondent contends that a stalemate arose irejf@iations because of the conditions
that Claimant wanted to impose, in particular thesgrding operational tesfsHowever,
Termoesmeraldas also confessed, after seven mohttegotiations, that it did not have

the money to complete the purch&3e.

101. In April 2009, the Ministry invited PPA proposalsoi private generators, including
Claimant, and drew up terms of reference for thgotiation of regulated PPAs with
distribution companies (“Terms of Reference”). Untlee Terms of Reference, private

generators had to submit proposals based on twa PiAlels. Proposals were received

43 etter from Claimant to CONELEC, dated 21 Decen®07, Exhibit C92.
* Letter from CONELEC to Claimant, dated 17 July 20Bxhibit C111.
“5 Letter from Claimant to CONELEC, dated 23 April0®) Exhibit C107.

“ Letter from CONELEC to Claimant, dated 12 SeptemP@08, Exhibit C116 Consequently, based on the
conclusions stated in such Report, | insist to @i the Barge PBII initiate the appropriate operaf tests, prior to its
commercial operation, before Monday, September Z)8; otherwise, CONELEC reserves right to applg th
provisions of the Power Sector Regime L[aw”)

“" Letter from CONELEC to Claimant, dated 17 OctoP@®8, Exhibit C118.
“8 Statement of Defence, para. 125.

“9 Statement of Claim, para. 50.



Page 31 of 112

but not from Claimant, the latter alleging conceabsut the “Payment Trust” mechanism

as security for payment under a PPA.

102. By letter dated 24 September 2009, CONELEC infori@&dmant that “since it had not
initiated generation activities [...] CONELEC w[ould¢mporarily assume, through a
delegate, the generation activities arising frommBIl Licence Contract* On 7 October
2009 a further letter from CONELEC was sent to @kt informing it that “under
Article 3 of [Resolution No. 89/09], CONELEC, thiglu a designated party, temporarily
assumes generation activities that arise from #mn® Contract of Power Barge %
This letter also stipulated that “CORPORACION ELBRITA DEL ECUADOR S.A,,
CELEC, ha[d] been designated as Temporary Admatistr®>

103. On October 8 2009, CONELEC proceeded to take actatrol of PBIl on 8 October
2009 by physically evicting Claimant’s crew fronethessef?

104. On 19 March 2010, CONELEC indicated that it wagpred to hand back PBII requiring
that “a representative of [Claimant] receive Poarge Il and sign a corresponding
Record of Delivery-Receipt, to be signed on the vabmentioned date® It was
Claimant’s understanding that signing the receiptuh not only acknowledge the return
of the vessel, but also confirm that there was ingtiimproper in CONELEC’s actions
and that no harm had been done to the vé8#dter 6 months, agreement was reached to
the release of the vessel without these condifibAscording to Claimant, a further fine

was imposed on it in the meantime for not havingegated powet®

* Statement of Rejoinder, paras. 37-39.

*1 Letter from CONELEC to Claimant, dated 24 Septen2899, Exhibit C130.
%2 etter from CONELEC to Claimant, dated 7 Octob@®®, Exhibit C132.
*Id.

> Statement of Claim, para. 56.

% Letter from CONELEC to Claimant, dated 19 Marcd@0Exhibit C143.

*% Statement of Claim, para. 61.

" Claimant's letter to CONELEC, dated 8 Septembet02@Exhibit C167 (Ulysseas will take possession of Power
Barge on September 27, 2010. At that time, reptaieas of Ulysseas will record the state and ctiadiof PBIl and

its equipment. In connection therewith, a third{yaexpert shall conduct a safety and operationapéaction of PBII
and its associated equipment. Ulysseas will inf@@NELEC of the date and time for such inspectioscam as it can
do sao”).

%8 Statement of Claim, para. 61.
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105. On 27 September 2010, Claimant regained accesBlp &llegedly discovering that
serious damages had been caused to the enginesparticular, Claimant accuses
Respondentjnter alia, of having failed to properly perform the runnimg{program,
despite knowing the risks involvédlt also contends that the engines were run with lo
heavy-fuel-oil temperatures, resulting in furthemthge to these engin®sMoreover,
Claimant notes the logbook entries for 11 and 12ck2010, which indicate that Engine

No. 3 reached unsafe temperature levels of 5776208

106. On 17 March 2011, CONELEC terminated the PBIl Caxcttr allowing Claimant to

remove it from Ecuadd¥
CHAPTER lll - THE MERITS OF THE CASE

107. The Tribunal has given consideration to the extendactual and legal arguments
presented by the Parties in their written and suéimissions, all of which the Tribunal has
found very helpful. In this Award, the Tribunal disses the arguments of the Parties
most relevant for its decision and formulates deatusions as to each issue regarding the
merits of this case.

108. Based on the respective contentions, the issussdrdiy the Parties in this merits phase

center around the following principal questions:

a) whether the actions of certain entities of the mudéctor in the field of electricity are
attributable to Respondent and whether their cangas in breach of the BIT,;

b) whether the measures taken by Respondent were potary expropriation or
tantamount to indirect expropriation and thus wtiedbArticle 111(1) of the BIT;

c) whether Respondent breached its obligation to geofair and equitable treatment by
changing the legal and regulatory framework that imgplace at the time the Claimant
invested in Ecuador and thus breached Article (#39f the BIT,;

*#1d., para. 62.

®d., paras. 33-36.

®11d., paras. 37-40

%2 CONELEC Resolution No. 014/11, dated 17 March 2@xhibit R222.
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d) whether Respondent breached its obligation to peofll protection and security to
the Claimant’s investment under Article 1I(3)(a)tbé BIT;

e) whether Respondent took any discriminatory measgeenst Claimant in violation of
Article 11(3)(b) of the BIT;

f) whether Respondent took any arbitrary measure sig&itaimant in violation of
Article 11(3)(b) of the BIT;

g) whether Claimant is entitled to compensation falation of the BIT by Respondent

and, in the affirmative, for what amount.

A. APPLICABLE LAw

109. In order to reach a decision on the above isshes|atw applicable to the merits of the

present dispute must be determined.
110. Article 33 (1) of the UNCITRAL Rules provides adlfovs:

“The Arbitral Tribunal shall apply the law desigreat by the parties as applicable to
the substance of the dispute. Failing such designaby the parties, the arbitral
tribunal shall apply the law determined by the diebfof law rules which it
considers applicable.”

111. The Tribunal agrees with Respondent that the miiémw applicable to the present dispute
are primarily the provisions of the BFf Some provisions of the BIT refer to international
law,** so that also the latter shall apply whenever reszgsto complement the provisions
of the BIT.

83 Statement of Defence, para. 214.

® Such as Article 11(3)(a), according to which “faind equitable treatment” and “full protection aseturity” are
accompanied by treatment nie$s than that required by international [§wer Article 11(10)(b) providing that the most
favoured nation provisions of the BIT shall not Bpf advantages accorded to nationals or compasfiesy third
party, by virtue of either Party’sbinding obligations under any multilateral intermatal agreement under the
framework of the General Agreement on Tariffs arad@, or Article 111(2) according to which éxpropriation and
any associated compensationust conform to the principles of international laiv.
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ATTRIBUTION TO RESPONDENT OFMEASURESTAKEN BY CERTAIN ENTITIES
1. Claimant's contentions

In determining whether Ecuador is responsible & ¢onduct of its own State entities,
Claimant refers to Article 11(2)(b) of the BIT, trticles 4 and 5 of the ILC Article¥, to
the award in the ICSID case #n de Nul v. Egypf and to the expert opinion provided
by Professor Fabien Corral. According to the lat€ONELEC, CENACE, CATEG,
PETROECUADOR and PETROCOMERCIAIfell under the definition of agencies of the
State, this being understood as part of the orgdion or set of agencies that make up the
Public Administration and the Stat&’

Claimant argues that, under Article 4 of the ILCtiéles, the conduct of CONELEC
should be attributed to Respondent as CONELEC isrgan of the Ecuadorian St&fe.
According to Claimant, Article 225(1) of the Ecuado Constitution of 2008 describes
CONELEC as an entity cteated by the Constitution or the Law for exerasi
governmental authority in order to provide publiergces or to develop activities
assumed by the Governmé&fit.Claimant also notes that CONELEC is an entity teea
“and controlled bythe State solely to discharge the State’s elgtgrregulatory function,
and that CONELEC is forbidden to engage in comraégitivities’°

Claimant further contends that, even if CONELEC everot formally an organ of

Respondent, its conduct would be still attributedRespondent under Article 5 of the ILC
Articles, Article 225(1) of the Ecuadorian Condib, Articles 13(a), 13(i) and 39 of the
Power Sector Regime Law, and in light of its eaftitent to exercise elements of
governmental authority and its conduct, which ateflects its legal and regulatory
function/! As examples of such conduct, Claimant refers aiigular, to (i) its granting

8 |LC Articles, Exhibit CLA3O0.

® Jan de Nul N.V. and Dredging International N.VAvab Republic of EgypiAward, dated 6 November 2008, ICSID
Case No. ARB/04/13, Exhibit RLA45

67 Second Report of Dr. F. Corral, dated 8 Augustl2@Libmitted by Claimant, para. 23 (“Corral SecBegort”).
% Statement of Claim, para. 11.

% Constitution of Ecuador, dated 20 October 2008ilixCLA74.

0 Statement of Reply, para. 35.

"L Statement of Claim, paras. 11-13. Claimant retfefEhe Power Sector Regime Lasupranote 7.
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a concession to Ulysseas to enter into and padieipin a regulated sector; (ii) its
participation in the setting market wide tariffs caraltering the collection priority
waterfall; and (iii) its acting in the State’s sho@ stepping in and seizing control of a
vessel in order to generate at a declared ‘timemiergency”.’* Claimant also refers to
the Interim Award, where the Tribunal contended tha conduct of CONELEC may be
attributed to the State insofar as it exercigasissance publigtie which, in Claimant’s

opinion, was the case in all instances relevattieégpresent mattér.

115. In the Claimant’s view, the PBIlI Contract is nocammercial agreement, but rather a
permit to allow certain regulated activities to frformed. Claimant refers to the clause
regarding the purpose of the contract, to the 1P@&er Sector Regime Law, and to the
prohibition against CONELEC engaging in commeraictivity in the electricity sector as
evidence against ascribing a commercial charastéret PBIl Contract?

116. With respect to CENACE, Claimant asserts that #msninistrative entity should be
considered an “institution of the State” under Emiadorian Constitutions of 1998 and
2008 and that it is specifically empowered to desge the State’s functions under the
1996 Power Sector Regime L&w.

117. Claimant also notes that PETROCOMERCIAL is a subsydof the State oil company
PETROECUADOR, which is wholly owned by Respondé&iaimant submits that, given
the terms of Article 11(2)(b) of the BIT, entitigbat are entirely held or controlled by the
State cannot fail to give rise to liability on tipart of Respondent when such entities
exercise any regulatory, administrative or other governmératathority that Respondent
has delegated to.it Claimant also asserts that PETROCOMERCIAL wasated for the
specific purpose of serving as the State oil comizard the sole supplier of fuel under the

2 Statement of Reply, para. 35(c).

'3 Statement of Reply, para. 35(d). Claimant referthe Interim Award as well dmpregilo S.p.A. v. Islamic Republic
of Pakistan Decision on Jurisdiction, dated 22 April 2005SI0 Case No.ARB/03/3, Exhibit RLA6 to note that the
bar set in the case was at the high water mark;tarhyindir Insaat Turizim Ticaret Ve Sanayi A. Slslamic
Republic of PakistarDecision on Jurisdiction, dated 14 November 2005ID Case No. ARB/03/29, Exhibit CLA97
(“When an investor invokes a breach of a BIT by thst Btate, the alleged treaty violation is by d&fn an act of
‘puissance publique’)

" Statement of Reply, paras. 16-19.
> Statement of Claim, para. 11; Statement of Remya. 37.
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Fuel for Powerscheme and therefore it amounts to an instrumentefi the Staté®
Claimant thus argues that the conduct of both PETRMERCIAL and
PETROECUADOR should be attributed to Respondemiptfas organs of the Ecuadorean
State, then under Article 5 of the ILC Articles dtee the exercise of governmental

authority!”

2. Respondent’s contentions

118. Respondent submits that Claimant’s efforts tolaite the conduct of CENACE, CATEG,
PETROCOMERCIAL and, in particular, CONELEC to th@t® of Ecuador are without

basis in international law.

119. Relying first on the on the Interim Award, Respomdargues that CONELEC is not an
organ of the State and that, therefore, Articlef zhe ILC Articles does not apply to f.
On the contrary, in Respondent’s view, the provisaf the ILC Articles governing
whether the actions of CONELEC are attributable Respondent is Article 5.
Accordingly, the Respondent submits, the Partiegspute on attribution is in reality
confined to whether CONELEC was exercisjmgssance publiquehen it performed the
actions complained of by Claimant. Relying on tfexision inlmpregilo v. Pakistan
among other sources, Respondent argues that Clawaatd need to prove that the acts
in question involved andttivity beyond that of an ordinary contracting pa‘puissance
publique’)”"®

120. Respondent submits that théurdamental natureof the PBII Contract asserted by
Claimant is irrelevant for the purposes of estalolig attribution. Referring tdan de Nul
v. Egyptand toSuez v. Argentin&gespondent contends that in both cases the nafttie

® Statement of Reply, para. 3Bgfense Industry of State X v. European Comphmgrim Award, dated 15 August
1991, ICC Case No. 6465, Exhibit CLA105, p. 29.

" Statement of Claim, paras. 14-15.

8 Statement of Defence, para. 216. Respondent ptinthe Interim Award, para. 156, referring to CQNEE:
“Ecuador has created a special entity with sepatadgl personality, having its own assets and resesiy capable of
suing and being sued and entrusted with functiorisgowers to regulate the electricity sector ondiebf the Staté

9 Statement of Defence, paras. 218-22pregilo S.p.A v. Islamic Republic of Pakistanpranote 73, para. 266(b);
Siemens A.G. v. The Argentine Repul#lisard, dated 6 February 2007, ICSID Case No. AREBI82Exhibit CLA64;
Biwater Gauff (Tanzania) Ltd. v. United Republic Tdnzania Award, dated 24 July 2008, ICSID Case No.
ARB/05/22, Exhibit RLA7.
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contract was not considered as the applicablefdestetermining whether the actions in

question were an exercisemfissance publiqu®

121. Respondent further contends that Article 12 of 1886 Power Sector Regime Lalwes
not prevent CONELEC from using private law mechiansis‘as plainly evidenced in the
Licence Contract,to discharge its duti€¥. In Respondent’s opiniontHat provision
means only that CONELEC may not enter the powerergéion, distribution or
transmission businesses, but does not speak tgpotrernmental or commercial character
of CONELEC's specific actiori§?

122. In sum, Respondent argues, CONELEC’s actions amomanely to an exercise of the
remedies available to it under the PBII Contraoyegned by the Ecuadorian Civil Code.
In exercising such remedies, Respondent contend$BLEC acted like any contracting
party — ‘by refusing to release the Claimant from its coatwal obligation$ — when it
declined to accept Claimant’s request to termilagePBIl Contract. The imposition of
fines for non-performance, Respondent notes, wasifsgally stipulated in the Licence
Contract and, when taking control over PBIl, CONELas employing enforcement
powers available to it under the PBII Contract.abidition, Respondent claims that the
decision to temporarily administer PBII was notdzhen Presidential Decree No. 124, but

was made pursuant to Article 22 of the PBII Coritfac

123. In short, CONELEC ¥as acting as a party to the PBIl Contrd8f Respondent also
notes that Resolution 089/2009, through which COBELordered the temporary
administration of PBII, states in its Recitals afdicles that it is based orcbntractual

non complianc&®

8 Statement of Rejoinder, paras. 64-82n de Nul N.V. and Dredging International N.VAvab Republic of Egypt
supranote 66;Suez, Sociedad General de Aguas de Barcelona,gd\InterAguas Servicios Integrales de Agua, S.A.
and Vivendi Universal S.A. v. Argentine Repyblecision on Liability, dated 30 July 2010, ICSKDase No.
ARB/03/17, Exhibit RLA21.

8L Article 12 of the Power Sector Regime Law 1986pranote 7: “CONELEC shall not exercise corporate\étizis in
the electric sector” (fo ejercera actividades empresariales en el sealtxtrico’).

8 RPHS, para. 18.

8 Statement of Rejoinder, paras. 70-76.
8 Transcript, Day 5, p. 1026: 23-24.

% Transcript, Day 5, p. 1029: 2-3.
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3.  The Tribunal’s analysis and conclusion

124. Both Parties have made reference in this regathetdLC Articles and to Article 11(2)(b)
of the BIT. The latter provides that “pgjh Party shall ensure that any state enterprise
that it maintains or establishes acts in a manrat is not inconsistent with the Party’s
obligations under this Treaty wherever such entegrexercises any regulatory,
administrative or other governmental authority thla¢ Party has delegated to it, such as
the power to expropriate, grant licences, approeenmercial transactions, or impose

quotas, fees or other chargés

125. Claimant has made reference to a number of entfitise Ecuadorian State, specifically
CONELEC, the Minister of Electricityy, CENACE, CATE®ETROCOMERCIAL and
PETROECUADOR, holding that their conduct is atttdhle to Respondent as organs of
the Ecuadorian State according to Article 4 of th€ Articles or as exercising
governmental authority according to Article 5 oéti.C Articles and Article Il (2)(b) of
the BIT®®

126. Article 4(2) of the ILC Articles provides that “[@Jorgan includes any person or entity
which has that status in accordance with the iraetaw of the Staté.Other decisions in
investment treaty cases have confirmed that tamate whether an entity is a State organ

one must look to the State’s domestic fHw.

127. With the exception of the Minister of Electricityho is obviously an organ of the
Ecuadorian State, all other entities mentioned lantant (the “Entities”) enjoy separate
legal personality, have their own assets and ressuo meet their liabilities. It remains to
be determined whether each of CONELEC, CENACE, CA&TBETROECUADOR and
PETROCOMERCIAL is an organ of the Ecuadorian Staten the negative, whether in
its relations with Claimant it has exercisededulatory, administrative or other

governmental authoritydelegated to it by the Ecuadorian Stite.

128. The circumstance that under the Ecuadorian legaibsy, both the Constitution of 1998

and that of 2008 define all Entities as part ofghblic sector in the area related to electric

8 Statement of Reply, paras. 34-38.
87 SeeJan de Nul N.V. and Dredging International N.VAvab Republic of Egypsupranote 66, para. 160.

8 Interim Award, para. 156.
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powef? is notper sesufficient to attribute their conduct to the Stagethe latter's organs.
The Tribunal has already indicated that CONELEGa$ an organ of the Ecuadorian
State?

129. CONELEC (The National Electricity CouncilEl Consejo Nacional de Electricidads a
legal entity created by law, with the objectiveregulating and controlling electric power
activity, issuing generally binding rules, imposithggal, regulatory and contractual
penalties for violations in the electric power reatt exercising the functions of granting
authority in the name of the State, taking dectsiomth respect to taking over,

termination, extension of concessions, licensespemnahits®*

130. CENACE (The National Energy Control CenterE+ Centro Nacional de Control de
Energig, according to the Power Sector Regime Law (whilefines it as &non-profit
corporation subject to the civil codg”performs tasks related to the exercise of tiateSt
regulatory power with respect to the WEM by exengjsmarket control and by carrying
out activities for the safeguard of safety condisioof the operation of the National
Interconnected System and the preservation of vkead efficiency of the sector, as well
as for the control of the operation of generatiacilities >

131. CATEG (Corporation for the Temporary AdministratiohElectric Power of Guayaquil-
Corporacion para la Administracion Temporal Elécai de Guayaqu)] created by
Executive Decree No. 712 of 18 August 2003 as &afei non-profit organization,
performs activities relating to the distributiondamarketing of electric power in the city
of Guayaquil®

132. PETROECUADOR, the State-owned company Pétroleo&cighdor, created by Law No.

45 of 26 September 1989 with legal personality ismdwn assets, performs activities that

8 Corral Second Reporsupranote 67, para. 7. According to Professor Corri,raport ‘loes not try to cover or
analyze public international laipara. 2).

% Interim Award, para. 154.
L Corral Second Report, para. 8.
92 Corral Second Report, para. 9.

9 Corral Second Report, paras. 12-13.
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are directly related to the exercise of the Stategrs in the petroleum sector referred to in
Article 247 of the 1998 Constitutio.

133. PETROCOMERCIAL, a State-owned company affiliatedPETROECUADOR, was
created under the same Special Law which creat&dRPECUADOR, which provided
also for the creation of first-tier subsidiaries foarketing and transportation activities in

the petroleum sectdr.

134. All Entities are subject to a system of controldemthe 1998 Constitution, which is
exercised by the Office of the Comptroller GenavalEcuador as to their revenues,
expenses and investments and the utilization astbdy of public properfy. The 2008
Constitution reinforced the public nature of thetitiegs by providing that theyshall
operate as companies subject to public ldwand that“the State shall always hold a
majority of the stock for the participation in th@eanagement of the strategic sector and

provisions of public services’

135. The circumstance that the Entities are part ofbeadorian public sector and are subject
to a system of controls by the State in view offihblic interests involved in their activity
does not make them organs of the Ecuadorian Statdhé purposes of Article 4 of the
ILC Articles. Each of the Entities may nonethel&dbwithin the purview of Article 5 of
the ILC Articles and Article 11(2)(b) of the BIT tthe extent governmental authority has
been delegated to it with the consequence that sdrtieeir acts can be attributed to the

State, provided that they aracting in that capacity in the particular instant®.

136. Claimant’s contentions regarding the conduct ofEnéties show that, except in specific
instances that shall be mentioned, none of there kaercised elements of governmental

authority in their relations with Claimant, as ioglied hereafter.

137. CONELEC has exercised governmental authority désegi it by Articles 2 and 3 of the
Power Sector Regime Law when it granted the LiceHs&ever, when it entered into the

% Corral Second Report, para. 14.

% Corral Second Report, para. 15.

% Corral Second Report, para. 16.

" Corral Second Report, paras. 19 and 22 (iii); 2008stitution, Article 315.
% |LC Articles, supranote 65, Article 5.
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Licence Contract with Claimant regarding PBIl andc® the Licence Contract was
executed, CONELEC’s conduct in the contractual gremince is to be evaluated on the
basis of the contractual provisions accepted byin@@at when it signed the Licence
Contract on 12 September 2006 and confirmed byhénwthe Licence Contract was

amended on 6 June 2007.

138. As held by the tribunal ilmpregilo v. Pakistanonly measures taken by the State “i” may
come into consideration for purposes of attribuffbhikewise, inJan de Nul v. Egypt
was held that what matters igdt the ‘service public’ element but the use oéfpgatives

de puissance publique’ or governmental authdty.

139. The circumstance that the Licence Contract is nptigate law contract but rather an
administrative contract, as asserted by Claimd3ndoes not change this conclusion. As
indicated by the Interim Award, the Licence Contrabows by its terms that only
CONELEC, not the Ecuadorian State, is a contraqtamy°> CONELEC's conduct is to
be attributed only to it, not to the State of Ecuadinless it uses governmental authority
in its dealings with the investor. Claimant’s claimmostly relate to contractual conduct,
not to acts done by CONELEC outside of the Lice@oatract as guissance publiqué.
To the extent any such acts have been performedjdeuthe scope of the Licence
Contract, CONELEC’s conduct is attributable to Biate according to Article 5 of the
ILC Articles and Article 11(2)(b) of the BIT® The subsequent analysis shall show that no
claims for breach of the BIT may validly be assgrégainst Respondent by reason of

CONELEC's exercise of its regulatory powers.

140. CENACE’s conduct, as the conduct of a public entitgated and controlled by the
Ecuadorian State, administering the technical amahtial transactions under the WEM
according to Article 23 of the Power Sector Reglmawy, is attributable to the Ecuadorian

% Impregilo S.p.A v. Islamic Republic of Pakistanpranote 73, para. 143. It was similarly heldSiemens A. G. v.
The Argentine Republisupranote 79Biwater Gauff (Tanzania) Itd. v. United RepublicTaihzaniasupranote 79.

19 3an de Nul N.V. and Dredging International N.VAvab Republic of Egypsupranote 66, paras. 166-167.
101 Statement of Reply, para. 19.
192 |nterim Award, paras. 157-161.

103 This is the case of Claimant’s reference to the faat CONELEC participated with the Minister ofidtgy and
CENACE ‘in repeatedly altering the payment priority schetnehe detriment of private generatbrsStatement of
Reply, para. 35 (e)(i). However, Exhibit C77 reéetto by Claimant in this context records a deoigiba Commission
of the Ministry of Energy of 7 June 2007, which dawt involve CONELEC.
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State. Such conduct had limited impact on Clainsaattivity considering that the latter
has never operated in the WEM. The analysis thalt bb further conducted below shows
that no claims for breach of the BIT may be validgserted against Respondent by reason
of CENACE’s exercise of its regulatory powers.

141. CATEG was involved only regarding the failed attérby Claimant to secure a PPA
following Minister Mosquera’s indication, in Janya2008, that this Company would
enter into such an agreement with Claimant at daabép conditions. CATEG, as a
separate juridical entity, did not consider itsetfund by what had been indicated to
Claimant by the Minister and declined to concludeRA with Claimant on the offered
conditions. CATEG's acts, prompted as they wergbrgely commercial considerations,

are not attributable to Respondent, as it will im¢her discussed.

142. The same conclusion applies to PETROECUADOR'’s afffFROCOMERCIAL’s
conduct, considering that no direct relations hadnbentertained by Claimant with such
companies due to the absence of any power gengattivity by PBII*%*

143. In conclusion, none of the acts performed by thatiEsa in their relations with Claimant

or otherwise having an impact on its activitieatisibutable to Respondent.
C. THE ALLEGED EXPROPRIATION BY RESPONDENT OF CLAIMANT 'SINVESTMENT

144. Claimant submits that the expropriation of its &s®g Respondent has taken two forms: a
temporary expropriation, which consisted of a digtysical seizure of PBII for nearly a
year, and an indirect expropriation, arising frorasRondent’s effective stripping of all

economic value from Claimant’s investméfh.

194 PETROCOMERCIAL provided fuel to Claimant which wased by PBI (Statement of Claim, para. 106), floeee
outside the scope of the present dispute.

195 statement of Claim, para. 102.
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1. The Parties’ positions
() Temporary expropriation

a. Claimant's contentions

145. As to the temporary expropriation, Claimant stdteg Respondent took control of PBII

146.

147.

against Claimant’s wishes, and therefore deprividnt@nt of both the use of PBIl and
the enjoyment of its benefit&® Although PBII was ultimately returned, Claimanters to
the decision inWena Hotels Ltd v. Arab Republic of Eg¥Btin which the tribunal found
that a temporary expropriation had taken place wibgypt seized the investors’ hotel for
a period of approximately one year, such deprivatieeing sufficient to constitute
expropriation as it wasfiore than an ephemeral interference in the usbaifggroperty or

in the enjoyment of its benefft&®

Claimant alleges that, although Respondent ultimaeturned PBII, it made no effort to
restore it to its original condition prior to theizure. Claimant also submits that the offer
of compensation (approximately US$2 million) did mamount to prompt, adequate and
effective compensatidii® In any event, Claimant argues that no payment acasally
made, due to the concerted and coordinated effasfs CONELEC and
PETROCOMERCIAL:?

Finally, Claimant considers that Respondent’s cehdiolated not only Respondent’s
international law obligations, but also its conttet commitments to maintain a stable

legal environment in which the barge was to operadt€laimant notes that both as a

19 statement of Claim, para. 104.

197 \Wena Hotels Ltd v. Arab Republic of Egypwvard, dated 8 December 2000, ICSID Case No. B8RV, Exhibit
CLA29.

18 Statement of Claim, para. 103.

199 Transcript Day 1, p. 55: 6-15: “They rely upon faet they paid some indemnity, but the standardrfdemnity

under Ecuadorian law is not the standard for corsgion for expropriation under international lamdahey don't
allege that it is. The evidence shows that theevaliutthe property taken was substantially highantthat provided by
the State.”

10 statement of Claim, paras. 105-106.
11 statement of Claim, para. 107(b).



148.

149.

150.

151.

Page 44 of 112

matter of international law and Ecuadorian lathe‘responsible State may not rely on the

provisions of its internal law as justification féailure to comply with its obligatioris*?

b. Respondent’s contentions

Respondent contends that there has been no temperxgropriation because: (i)
CONELEC’s actions were those of a contracting pasiyd cannot amount to
expropriation; (ii) the Temporary Administration ddinot deprive Claimant of any
economic value, but to the contrary created vatueClaimant; (i) CONELEC’s actions
were fully justified under the Licence Contract dcbadorian Law and (iv) Claimant did

not lose its control, use and enjoyment of PBlimyithe Temporary Administratiort®

Respondent first claims that CONELEC is not an nrghthe State and, therefore, that
only its actions that fall within the ambit of Acte 5 of the ILC Articles are attributable to
Respondent. In particular, Respondent assertathegach of contract does not amount to
expropriation under international law if the Stageacting as a contracting party. In
Respondent’s view, CONELEC merely acted in accardanith the Licence Contract.
Even if its actions had been in breach of the Ldee@ontract, however, they did not
constitute an exercise of governmental authority @ not attributable to Respondéfit.

Second, Respondent insists that the Claimant sdffelo deprivation because it was
Claimant that persistently refused to operate PBtb cooperate with CONELEC and the
Temporary Administrator. According to Respondentlai@ant refused to act as
CONELEC's delegate operator or to resume the ojperaf PBIl. Claimant also refused
to accept the return of PBII for more than six nimsnéand to cooperate with CONELEC in

securing a joint inspection of PBff®

Third, Respondent claims that CONELEC’s measure® Westified under Article 22 of
the Licence Contract as well as under the 1996 Pd&eetor Regime Law and the

12 statement of Claim, para. 107(a); VCLT, Article Exhibit CLAS5; ILC Articles,supranote 65, Article 32.
113 Statement of Defence, para. 228. See RRBIS, para. 36.

114 Statement of Defence, paras. 260-2Bitvater Gauff (Tanzania) Itd. v. United RepublicT@nzaniasupranote 79;
Impregilo S.p.A v. Islamic Republic of Pakistanpra note 73;Waste Management Inc. v. United Mexican States
Award, dated 30 April 2004, ICSID Case No. ARB(AI)/3 (NAFTA), Exhibit RLA23;Azurix Corp. v. Argentine
Republic Award, dated 14 July 2006, ICSID Case No. ARBIQ1Exhibit CLA62.

115 statement of Defence, paras. 268-275.
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Concessions Regulations. The powers to take passest PBII if Claimant refused to
generate power was expressly provided for by Eauadolaw, as incorporated by

reference into the Licence Contract.

152. In any event, citing G&E v. Argentinaand Gustav F W Hamester v. Ghariaespondent
submits that, as a rule, only an interference igypermanent can constitute expropriation.
In its opinion, this is especially true if the intention is made for the purposes of keeping
“the Concession aliVveas noted by the tribunal iBemplus Respondent further refers to
Wena Hotelswhose facts are not, in its opinion, analogoussg®ndent further argues
that Wena Hotelsrelied upon by Claimant, is distinguishable oa facts, asgypt did
not dispute that the actions of the State tourismiding company were wrong. In
Respondent’s opinion, however, not only did CONEL& within the express terms of
the Licence Contract, butifere was no question here of any interruptionusihess when
CONELEC took over the Temporary Administration. GDNHC was merely giving effect
to the purpose of the Licence Contratf

153. Finally, Respondent contends that Claimant deli &8Il “voluntarily and was paid for
its usé during the Temporary Administration. Respondargists that Claimant was free
to retake and operate PBII at any time hursistently refused to do .86 In addition,
Respondent accuses Claimant of having deliberaislyunreasonably delayed the return
of PBII by six months, which resulted in the exiensof the Temporary Administration
until the end of the electricity emergency, dueetgpire on 7 May 2010. PBIl was
thereafter at Claimant’s disposal for more thanr fownths until Claimant chose to

receive it on 27 September 20'1.

116 Statement of Defence, paras. 276-283&E v. Argentina Decision on Liability, dated 3 October 2006, |0STase
No. ARB/02/1, Exhibit RLA18Gustav F W Hamester GmbH & Co KG v. Republic of tahé&ward, dated 18 June
2010, ICSID Case No. ARB/07/24, Exhibit RLAGemplus S. A. and Talsud S. A. v. United Mexicate§®ward,
dated 16 June 2010, ICSID Case Nos. ARB(AF)/04(8 ARB(AF)/04/4, Exhibit RLA27 Wena Hotels Ltd. v. Arab
Republic of Egyptsupranote 107.

"7 RPHS, para. 36.
18 RPHS, paras. 36-39.
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(i)  Indirect expropriation

a. Claimant’s contentions

154. Claimant also alleges that Respondent took measwiegh are tantamount to
expropriation. Claimant refers to tiMetalclad and Revere Coopecases. According to
the decision irMetalclad expropriation also covergdvert or incidental interference with
the use of property which has the effect of depgithe owner, in whole or in significant
part, of the use or reasonably-to-be expected emandoenefit of property even if not

necessarily to the obvious benefit of the hoseStat

155. Claimant argues that the changes in the reguldtargework introduced by Respondent
left Claimant with only one choice: generate absslor hand over control to Respondent.
Claimant further asserts that, as a consequendkeoflamage Respondent inflicted on
PBII, Claimant is no longer able to generate at“@laimant] got back a broken vessel
requiring several million dollars worth of repaird.his amounts to expropriatiop..]
under the Wena Hotel principles. It is not a tengvgrexpropriation. Ecuador has
permanently deprived Ulysseas of an essential caemdoof the vessel as it was, i.e. its
functionality”*®® In Claimant's view, this course of action amounts an indirect

expropriation*

156. According to Claimant, at the time of the seizufIRvas in operating conditiotf? It
accuses Respondent of having failed to properljoparthe running-in program, which
resulted in the damages to the bargeClaimant also contends that the damage found by
MAN when it inspected PBIl and Mr. Salazar’s stagenare consistent with the engines

having been run with low heavy-fuel-oil temperagiré

119 Statement of Claim, para. 108fetalclad Corp. v. Mexico Award, dated 30 August 2000, ICSID Case
No. ARB(AF)/97/1, Exhibit CLA28Revere Copper & Brass Inc. v. Overseas Privatedtment Corp(1978), 17 Int'l
Legal Materials 1321, Exhibit CLAG.

120 Transcript Day 1, p. 44: 1-7.
121 Statement of Claim, para. 111.
122 CpHS, paras. 30-32.

1231d., paras. 33-36.

1241d., paras. 37-40
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157. Furthermore, Claimant notes the logbook entries Xfbrand 12 March 2010, which
indicate that Engine No 3 reached unsafe levels56f° and 610°. Mr. Lasluiza,
Respondent’s witness, contended during the hedhigigthose levels had to be tyging
mistaké. *2° Claimant states that such evidenptates the Tribunal in a difficult position:
either Termopichincha was operating the engined walside their parameterg..] or

they could not be trusted to fill in simple andibatata in logs’**®

158. Claimant argues that, as a result of those actibigs suffered a substantial deprivation
in that it has lost the entire value of its invesht Claimant contends that Respondent’s
actions deprived Claimant of any expectation diefilgenerating accounts receivable that
had any reasonable prospect of collection. Claineenphasizes that it could not even
recover a sum that would at least cover its upfomsts. Claimant also notes that it was
unable to find a buyer willing to step into its slan the surrounding circumstancés.

159. In considering the question of whether there hamn ke substantial deprivatichof its
investment, Claimant first relies @uez v. ArgentinandCMS v. Argentinaaccording to
which “the essential question is to establish whetherghpyment of the property has
been effectively neutralized,” because ‘the staddatere indirect expropriation is
contended is that of substantial deprivatio}f® After questioning the relevance o “
1934 State-State arbitration cdsmentioned by Respondent (referring@scar Chini,
Claimant insists that this is not a case of makiag business decisions, but a situation
where Claimant’s investment has been plunged inemal and regulatory regime which

did not allow it to operate so as to recover ismnable costs or generate rettitn.

160. In relation to the contention by Respondent thailarly situated entities had been able to
make a profit, Claimant sustains that no proof l@esn offered by Respondent to support
this allegation. In addition, Claimant states thigss reports seem to ted Very different
story.” Claimant refers tdNoble Energy Inc. v. Ecuadan which it was recorded that the

generator was not operating at a profit, and to Wa&ldwijk’s report, in which he states

125 Transcript, Day 4, p. 758:8-9.
126 CPHS, paras. 41-45.
127 Statement of Reply, para. 81.

128 statement of Reply, para. 88uez, Sociedad General de Aguas de Barcelona &A.InterAguas Servicios
Integrales de Agua S.A. and Vivendi Universal 8.Argentine Republjsupranote 80.

129 statement of Reply, para. 82.
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that he was receiving similar information in redatito Termoguayas. Claimant also cites
Duke v. Ecuadorand Noble v. Ecuadqrwherethe claimants, who had entered into

contracts with Ecuador, struggled to obtain anjectibns™*°

161. Claimant also argues that Respondent fails to @ifigrproof that discussions were entered
into between Claimant and distribution companiesriter into a PPA or any evidence that
those discussions broke down due to Claimant'sasmeablenesS® Claimant states that
“all of the Claimant’'s proposals were rejected by thistributors (all state-owned),
without any counter-offer or further effort to rémagreeable terms'

162. Finally, Claimant refutes Respondent’s contentiwat it cannot complain that it has been
substantially deprived of the value of its investinleecauseit voluntarily agreed under
the PBII Contract to keep the Barge in Ecuador I&6ryears’ Claimant notes the entry
into the PBII Contract was premised on the asswonghat CONELEC would ensure that

its end of the bargain was upheldtich did not happet*

b. Respondent’s contentions

163. In Respondent’s view, there was no indirect expadion because Respondent did not
radically or substantially deprive Claimant of theonomic value of PBIIl. According to
Respondent, in order to establish indirect expegfmmn Claimant must provénter alia,
that (i) Respondent has deprived Claimant of tHaevaf PBIl and (ii) such deprivation

cannot be justified as an instance of reasonablgdaton®**

164. As to the Substantial deprivatichrequirement, Respondent notes that Gulistantial

deprivatiori is a demanding standard which is not met hergfhe lack of feasibility of

1301d., para. 82Puke Energy Electroquil Partners & Electroquil SyA.Republic of EcuadpAward, dated 18 August
2008, ICSID Case No. ARB/04/19, Exhibit RLARpble Energy Inc. and Machalapower CIA. LTDA v. &tor and
Consejo Nacional de Electricida®ecision on Jurisdiction, dated 5 March 2008, IlEEase No. ARB/05/12, Exhibit
RLA3.

131 Statement of Reply, para. 86.
132 CPHS, para. 18.
133 statement of Reply, paras. 83-84.

134 Statement of Defence, para. 229.
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Claimant’s purported PBII project was not due ty actions of Respondent and (iii)

Respondent acted reasonably in connection with.BBII

165. With regard to the applicable standard, Respond#dids, inter alia, on Glamis Gold v.
United Statego explain that deprivatiori entails a high threshold of interference by the
host State. Respondent refersLG&E v. Argentina Enron v. Argentinaand CMS v.
Argentinain order to show that investment tribunals havesesiently held that there is no
expropriation when the investor continues to enfjog ownership or control of the

investment:3®

166. Respondent also argues that, even if Respondettiena had diminished the expected
profitability of Claimant's investment, this wouldot amount to direct or indirect
expropriation. Respondent refers to several caselsiding Occidental v. EcuadoiWaste
Managementand Oscar Chinn where tribunals held thastibstantial deprivaticghwas
not present despite a finding that economic proifitg had been interfered with.
Respondent also claims that Claimant's reliance Revere Copperis misplaced.
Respondent contends that Revere Coppea newly elected government increased the
royalties to be paid by the investor so drastic#tigt it ceased operating. However, in
Respondent’s view, there has been no repudiatidheoficence Contract in this case: on
the contrary, CONELEC just insisted that Claimabida by the terms of the Licence

Contract and operate PBff’

167. Respondent notes that the burden of proof in a@stably an expropriation lies with
Claimant and asserts that Claimant has failedtisfgats burden because it has offered no

proof that it would only have been able to opeRBdl at a loss. Moreover, Respondent

1351d., para. 229

136 |d., paras. 230-234Glamis Gold v. United States of Ameridayard, dated 8 June 2009, UNCITRAL, Exhibit
RLA10; Enron Corporation and Ponderosa Assets, L.P. v.eAtipe RepublicAward, dated 22 May 2007, ICSID
Case No. ARB/01/3, Exhibit RLA16CMS v. Argentine Republidward, dated 12 May 2005, ICSID Case No.
ARB/01/8, Exhibit RLA17,LG&E v. Argentine Republisupranote 116.

137 Statement of Defence, paras. 234-2@3ase concerning Oscar ChirK v. Belgium) Judgement, PCIJ Ser.A/B
No. 63, dated 12 December 1934, Exhibit RLA30gz, Sociedad General de Aguas de Barcelonag®d\InterAguas
Servicios Integrales de Agua S.A. and Vivendi UsaleS.A. v. Argentine Republgupranote 80;Waste Management
Inc. v. United Mexican Statesupranote 114Metalclad Corp. v. Mexicesupranote 119; andRevere Copper & Brass
Inc. v. Overseas Private Investment Gaypranote 119.
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argues that Mr. Veldwijk's witness statement comsethat Claimant could have at least

achieved “break even3®

168. Even if Claimant can establish that it was someldeprived of the value of PBII,
Claimant’s expropriation claim would in Respondsntiew still fail because Respondent
did not cause such deprivatibfl. Respondent argues that Claimant cannot meet the
stringent burden of astiitable causal link as set out inOlguin v. Paraguay*’
Respondent also disputes that Claimant's compthait the amount paid by CONELEC
was insufficient and states that Claimant had newedicated that the amount was

inadequaté?*

169. According to Respondent, PBII simply turned oub#oless profitable than expected due
to Claimant’'s own conduct. It contends that Claitmiawcurred wasteful and illegitimate
expenditures when attempting to install the bamgePuerto Hondo and Santa Elena
without approval, and that it failed to secure aAPP resulting in further problems,
including a worse position in the payment prioriisder — because of its insistence on
unreasonable ternt&? Respondent also notes that CONELEC terminate@BieLicence
Contract on 17 March 20142 As to the complaint by Claimant that it could fioid a
buyer for PBII, Respondent says that “it is absuatii argues that Claimant cannot

complain of deprivation on the basis that it gidssesses its investméfit.

170. Further, Respondent claims that, even if it was/@dothat its actions deprived the PBII
project of all value, Claimant would fail to demtnage that it was the entity which
suffered as a result. Respondent asserts thatuBr&ewer, as charterer, was the entity

with the right to have éxclusive use, dominion, control, possession amdntand of

138 Statement of Defence, paras. 243-2#6kios Tokelés v. Ukrainéward, dated 26 July 2007, ICSID Case No.
ARB/02/18, Exhibit RLA24.

139 Statement of Defence, para. 247.

140 Statement of Defence, paras. 248-25fdex Hellas S.A. v. Republic of Albanfaward, dated 29 April 1999,
ICSID Case No. ARB/94/2, Exhibit RLA2%8)tis Elevator Company v. Iraward, Iran-U.S. Claims Tribunal, dated
29 April 1987, Case No. 294, Exhibit RLA15 a@®dguin v. Republic of Paraguapward, dated 26 July 2001, ICSID
Case No. AB/98/5, Exhibit RLA26.

141 Statement of Rejoinder, para. 89.
142 statement of Defence, para. 251.
143 statement of Rejoinder, para. 82.
1441d., para. 82.
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[PBII],” and as such the only party who could claftamages$® As to the Claimant's
complaints regarding the conduct of CONELEC in “pmunding” the expropriation,
Respondent argues (i) that CONELEC's actions aegnagot attributable to Respondent,
(i) that Claimant willingly entered into a fifteeyear contract for the operation of PBII
and (iii) that “there is no support in arbitral ptiae for the proposition that a contractual
party’s insistence on the specific performance obm@tract can amount to expropriation by
the host State™*°

171. With regard to the second requirement for indieqgbropriation stated by Respondent —
the need to establish that the regulatory measuees unreasonable — Respondent argues
that all the measures were taken for a public mepoamely, addressing the payment
problems and promoting the efficiency of the povesmctor. Respondent relies on
Methanex v. USAvhere the Tribunal found there was no expromimabecause the ban of
a gasoline additive was adopted for a public puepasd concludes there has been no

indirect expropriation here eith&Y.

2.  The Tribunal’s analysis and conclusion

172. Article 11l(1) of the BIT states thatifivestment shall not be expropriated or nationalize
either directly or indirectly through measures ftamount to expropriation or
nationalization (‘expropriation’). According to Claimant, Respondent has breache&l th

Article by expropriating its investment.
() Temporary expropriation

173. The temporary expropriation, one of the two forniserpropriation of its investment
alleged by Claimant, would have consisted in thgsmal seizure of PBII for nearly a
year*® This action would have deprived Claimant of the aad enjoyment of PBII and
its benefits, thus violating Article Il (1) of thBIT by expropriating its investment,

145 Statement of Defence, para. 253.
146 Statement of Defence, para. 2&emplus S.A. and Talsud S.A. v. United Mexicare$tatpranote 116.

147 Statement of Defence, para. 238ethanex v. United StateAward, dated 3 August 2005, UNCITRAL, Exhibit
RLAZ28.

148 Statement of Claim, para. 102.
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PBII.**® The offer of compensation for approximately USgiflion does not amount to a
“prompt adequate and effective compensationder said scenarit® This head of

Claimant’s expropriation claim may not be accepgtedhe following reasons.

174. CONELEC's seizure of PBIl in 2009 was not an expiatpn of Claimant’s investment
but the exercise by CONELEC of the power recognipeid under Ecuadorian law and
Article 22 of the Licence Contract (which refersthe Concessions Regulatioi®) This
Article entittes CONELEC's to intervene in the Limee Contract by, among other actions,
taking temporary possession of the licensee’s sigsetase of failure by Claimant to

commence power generating activity within the adrg®e limit.

175. The time-limit for commencing commercial operationad long since expired when
CONELEC, in view of the insufficient electrical qulp for the country, by letter of 24
September 2009 informed Claimant of its Board akBtors’ Resolutiont6 declare that
as of this date ULYSSEAS INC. is held to be indires contract due to the fact that
commercial operation did not begin on the date ldsthed in the Permit Agreement and
Amendment Agreement signed with this Council and the duly authorized

extensions.”(Article 1).*>

176. CONELEC Board’'s Resolution offered Claimant to coemte generation by operating
PBII within 3 business days, failing which genesatiwould be assumed by means of a
third party (Articles 2 and 3). Claimant’s refusalact as temporary administration of the
barge led CONELEC to temporarily assume generataivities by operating PBII. It so
informed Claimant on 7 October 2009, designatind BEXE, through Termopichincha, as
temporary administrator of the barge. PBIl wassfamed to CELEC-Termopichincha for
such Temporary Administration the following dayafdhant’s continuing ownership over
PBIl and its right to compensation for the use loé fproperty was recognised. The

149 Statement of Claim, para. 104.
130 Statement of Claim, para. 106.
51 power Sector Regime Lawypra note 7, Article 13(m); Concessions Regulatiangranote 11.

152 Respondent refers to Article 22 of the Licence t@am as the contractual basis for CONELEC's oliiagato resort
to the Temporary Administration of PBIl by statingfhis obligation was expressly referenced and ausedr by
Article 22 of the Licence ContrddiStatement of Defence, para. 1T&;, also para. 261).

153 |_etter from CONELEC to Claimant, dated 24 Septen#f¥9 and enclosed Resolution No. 089/09 of thar8of
Directors, Exhibit C129.
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temporary loss of control of the barge is attriblégato Claimant, considering also
CONELEC's repeated invitations to Claimant to reswuntrol of the barge to operate the

same.

177. Under CONELEC Resolution 089/09 of 24 Septembe©26®Il had to be administered
temporarily and, in any case, not for more thamsonths. Claimant would have therefore
regained possession of the barge as early as 26h\8@i0. However, due to a number of
reasons that, in the Tribunal’s opinion are natlaitable only to Respondent, possession
of the barge was regained by Claimant only at titead September 2010. On 5 May 2010
CONELEC, in accordance with Article 9 of Resoluti®89/09, authorised payment of
USD 2,125,158.21 as compensation for the temparseyof PBII**

178. The Temporary Administration of PBIl was an actawne by CONELEC in the exercise
of a right granted under the Licence Contract enghesence of a breach by Claimant of its
contractual obligation to generate electricity 1&r years. It wasthe ordinary behaviour
of a contractual counterparty*>® therefore not an exercise of governmental authast
“puissance publigueattributable to the Ecuadorian State. As held amother award

involving Ecuador,

“Private contract parties can agree to empower ofghem to impose sanctions on
the other for unlawful performance of the contr&uach mutually agreed delegation of
power derives from the parties’ autonomy under ld& of contracts. It must be
distinguished from the power of the State to impssm®ctions in the exercise of its
sovereign powet**°
179. The contractual nature of CONELEC's actions exchuithe possibility that the Temporary
Administration gave rise to an expropriation of i@lant’s assets, and therefore to a
violation by Respondent of Article 1li(1) of the Bl This also entails that any claims
asserted by Claimant in that regard, includingdamages allegedly caused to the barge
during the Temporary Administration, should beledtin accordance with the applicable

provisions of the Licence Contract.

14 The amount of compensation was not paid to Clairhahwas withheld in favour of PETROCOMERCIAL die
the latter’'s entitlement to recover USD 2,007,872%@ fuel purchased by Claimant for the operatdérPBI (supra
note 122).

1% To use the words of the Award of 24 July 2008Biwater Gauff (Tanzania) Ltd. v. United RepublicTainzania
supranote 79, para. 492.

1% Duke Energy Electroquil Partners & Electroquil S\A Republic of Ecuadpsupranote 130.
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(i)  Indirect expropriation

180. The other form of expropriation of the investmefdimmed by Claimant relates to the
alleged interference by the Ecuadorian State wighuse of property, with the effect of
“depriving the owner, in whole or in a significardrp of the use or reasonably to be
expected economic benefit of propérfy/. According to Claimant, the changes in the
regulatory framework introduced by Respondent iteftith no other alternative than to
generate at a loss, thus permaneddépriving it of all expected economic benefit frasn

investment in Ecuador. This, in Claimant’s view,camts to an indirect expropriation.

181. This “regulatory evisceratich as so characterised by Claimant, was compouried
Respondent, via CONELEC, holding it to its longateconcession agreement without
allowing a risk mitigation by simply sailing awayof Ecuador®® To substantiate its
claim, Claimant refers to arbitral cases wherergadiexpropriation has been said to exist
when government measures entaikwabstantial deprivationof the investment or its

economic benefits>®

182. TheSuez v. Argentinaward, relied upon by Claimant, specifies thatftect a substantial

deprivation the measuremtist also be permanett®

183. Two changes in the regulatory framework in placethat time of its investment are
mentioned in particular by Claimant in support & claim for expropriation, both
mentioned in the written statement of Mr. Jan Vejklwa witness for Claimant: (i) the
changes in the priority regime in 2007 and 2008kintait impossible for Claimantt6
generate electricity, sell it on the spot marketd actually receive money for doing’so,
and (ii) the impossibility of reaching agreementtuain a viable PPA (after two and-a-
half years of fruitless negotiationsps a consequence of the way the Respondent
negotiated and the huge advantages of State-owerergtion compani€s-o* In addition,

57 n the words of the Award of 30 August 200(Metalclad Corp. v. Mexigsupranote 119, para. 103, referred to by
Claimant (Statement of Claim, para. 108).

138 Statement of Claim, para. 109.

139 Statement of Reply, paras. 79-80, referring (irap&80) to the reasoning Buez v. Argentinaupranote 80, relied
upon also by Respondent (Statement of Defence, para.

1%05yez v. Argentinaupranote 80, para. 123.

161 Statement of Claim, para. 110.
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Respondent fined Claimant for not producing eleityriand ‘tapped the process by

taking forced possession of PBII, then wreckiridt.

These aspects of Claimant’s claim for indirect eppiation or for measures tantamount to
expropriation have been confirmed by Claimant inthier submission¥® with some
developments regarding the meaninguabstantial deprivatiorgspecifically, according to
the tribunal inSuez v. Argentifa Claimant’s alleged loss of the entire value &f i
investment is motivated by the circumstance thabitld not generate electricity and have
an expectation of being paid at least to coveupisont costs or, alternatively, that it was
not allowed to quit Ecuador and earn profits elsawhor find a buyer for the barf&.
The discontinuance of the fuel credit system isgatl by Claimant as another cause of
substantial deprivation of its investméfit These various aspects of Claimant’s claim will

be examined in turn.

Fines for Claimant’s failure to produce electricisya sanction that Claimant knew could
be imposed by CONELEC under the Licence Contraatigle 16). This measure
therefore is not attributable to Respondent forsdu@me reason mentioned above regarding
the Temporary Administration, namely that it wasaation based on a contract and not an
exercise ofpuissance publiqgueMoreover, the exercise of a contractual power by
CONELEC may not amount to a breach of the BIT ia #bsence of proof that such
exercise resulted in a violation of a specific dnd of treatment. As to theaking of
forced possession of PBIlthe Tribunal has already excluded that the Temporar
Administration of the barge is attributable to Rasgent as a temporary expropriation of

Claimant’s investment and, moreover, that it reglilh a breach of the BI®

The changes in the priority regime were not, imthelves or in combination with the lack
of a viable PPA, the cause of such a substantiptivd@ion of the economic value of
Claimant’s investment as to amount to its indieegtropriation. The situation confronting

Claimant in 2007 and 2008 was the consequenceedétiure by power generators to be

162 Id

163 Statement of Reply, para. 76.

164 Statement of Reply, para. 81.

185 statement of Reply, para. 82(a)(i).
1% Supra paras. 173-174.
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able to operate economically and to actually rexc@ayment for the power generated by
them due to the low-level end-user electricityftahat had historically prevented the rates
paid by consumers to be sufficient to cover thaiactosts of power generation and

transmission and allow for a reasonable return.

Claimant, which had planned since 2003 to entera8outo produce and sell electricity,
was well aware of the State’s efforts to reguldéie power sector so as to ensure power
generators’ ability to sell at a price that wasrewuic to their business. However, there
was no guarantee of profitability of the regulateygtem, as made clear, among other law
provisions, by Article 40 of the Power Sector Regjiaw of 1996, according to which
“the Ecuadorian State shall not guarantee the pradocprice or profitability of

investment and market for electricity to any get@ravhatsoever.

Between 2003 and 2009 a series of changes to tmegua priority order were introduced.
Claimant’'s complaint regarding changes in 2007 20@8 is ill-founded since, based on
the experience of the past, it had to expect tlzesk possible further changes in the
priority order for payment to private generatoréai@ant has not proven the substantial
deprivation of the value of its investment that Vdoave been caused by these changes in
the payment priority order. According to one of Rasdent’s witnesses, Ing J. Vergara,
the 2007 change improved the prospects of colleatioprivate generators selling to the
spot market which continued to enjoy a high rankingh only payments for the margin
on spot sales ranking one level before the last (similarly to 2006):°” There is no
mention in the record of these proceedings of aghan 2008° According to Mr. Z.
Korn, one of Claimant’s witnesses, Claimant did base its decision to sign the Licence

Contract on a particular payment priority ord&r.

187 RPHS, para. 8. Mr J. Vergara confirmed this atbaring by stating:There is this priority list, and there is a better
improvement of the payment trust in 2007 and aebgiayment order in 2009. This has allowed all getwrs,
especially private generators, to be paid in foll the invoices they submitte@ ranscript, Day 3, p. 581: 16-22).

188 Mufioz Reportsupranote 30, submitted by Claimant, does not mentioeva payment priority order in 2008.

19 Mr. Z. Korn stated the following at the hearingve’ were not so much inclined to worry about payment
priorities...nobody presumed that being in a priotgr 4 meant you did not get paid or you wouldob@l less than
what you were owed” (Transcript, Day 2, pp. 265:266:10). Mr. Korn also confirmed that Claimant veagare that
“many things kept on changing in Ecuador” (TrarsgiDay 2, p. 266; 5-6).
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The evolutionary character of the changes in gyiasrder due to the need to ensure a
better stability of the electricity market conditiodeprives the alleged substantial

deprivation of the value of Claimant’s investmehth® requiregpermanentharacter.

The alleged impossibility to reach agreement faoemercially viable PPA cannot be
imputed to Respondent. As a matter of fact, Claimaas unable to secure a PPA because
it proposed price and other terms and conditioas b distribution company was willing
to accept. This is confirmed by the fact that @&hegrators, except Claimant, had secured
viable PPAs.

Even if some public authorities or officials midgidve given an expectation to Claimant
by statements made in meetings that a viable PPélduMze concluded by Claimant, the
evidence in the file shows that no firm assuraritad been given to Claimant in that

regard.

In a meeting on 12 December 2007 with the MinistérElectricity, Mr. Alecksey
Mosquera, the latter indicated to Claimant thatould recover its variable costs, its PPA
sales price would be US$ 0.017 - US$ 0.018 abevddtlared variable costs and that it
would receive US$ 9 million in free cash flow panam?’® In a subsequent meeting with
CONELEC’s Executive Director, Mr. Fernando Izquierdthe latter indicated an
opportunity for Claimant to enter into a PPA with ATEG, a State entity wholly
controlled by CONELEC, at a price that would alltavcover its costs and make a return.
This was confirmed by Minister Mosquera in a magiim 31 January 2008, stating that
CATEG would enter into a PPA on the same termstgdato another power company,

Termoguayas, and outlining the terms to be incaieorin a PPA’™

The minutes of the meeting of 31 January 2008 Withister Mosquera confirm what is
stated by Claimant in this arbitratioff. Following the meeting, by letter of 25 February
2008. Claimant proposed the terms of a PPA to CATB&orming to those indicated by

170 Statement of Claim, para. 47 (b).
4., para. 47 (c) (d).

172 Email from Mr. Mario Restrepo to Mr. John Hager. Man Veldwijk and Mr. Robert Wells (includingathment),
dated 4 Feb 2008, Exhibit C98. The content of thmsmutes is not disputed by Respondent, who mafesence to
them (Statement of Rejoinder, note 68).
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Minister Mosquera’® When viewed in the light of statements made bysigh levels of
authority in the electricity sector, Claimant’s guse in learning from CATEG that the

latter was not available to enter into a PPA isansthndablé’®

194. The conduct of Minister Mosquera in these circumsgs is not exempt from criticism for
having created an expectation that Claimant wowddable to conclude a PPA with
CATEG on favourable commercial terms. However, Hart circumstances bear

mentioning in that regard.

195. Firstly, as shown by the minutes of the 31 Jan2®@8 meeting (under point 4(f)), the
Minister called CATEG in the presence of Claimantschedule an appointmento”
negotiate (and try to execute) the PPA under theditmns set forth hereih.This shows
that there was no firm assurance that a PPA woellentered into with CATEG and, more
specifically, on defined terms. Further, by lettér6 March 2008, addressed to CATEG
and Claimant, Minister Mosquera made it clear BATEG was free to negotiate and
establish power purchasing contracts with the comypthat offers the best technical and

economic conditions!’®

196. In its letter of 25 March 2008, CATEG mentions ke teason for declining Claimant’s
proposal for a PPA the fact that CONELEC’s RegalatNo. 002/07 of October 2007 had
imposed a severe limitation on the energy that CATEG mauae under contracts with
other generators. Presumably when Claimant’'s proposal for a PPA wexeived by
CATEG, the latter had already reached that linotaton the energy it might acquire. It is
somewhat surprising that Minister Mosquera was wamawof this limitation when
indicating to Claimant the prospects of a PPA WBATEG. This conduct, although
lacking of the transparency and straightforwardmesgiired from such a high level of
authority when dealing with a foreign investornist sufficientper seto rise to the level
of a breach of the BIT. It became in fact cleaClaimant in less than two month time

after the meeting with Minister Mosquera that noAPRould be entered into with

173 etter by Claimant to CATEG, dated 25 February@@xhibit C100.

174 | etter by CATEG to Claimant of 25 March 2008, EbihiC101. This letter refers to Claimant’s propofsala PPA
of 25 February 2008, so that Claimant’s statemteaitit learnt of CATEG's impossibility to enter ina PPA that year
only after two months of serious negotiatib(Statement of Claim, para. 47(e)) is surprisingrébwer, as indicated by
Claimant, already in a meeting of 7 February 200Bad learnt from CATEG that the latter would s@n a PPA with
Claimant (CPHS, Chart attached as Exhibit A).

175 etter from Minister Mosquera to CATEG and Clairheated 6 March 2008, Exhibit R151.
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CATEG. Claimant’'s prejudice deriving from such cang if any, was therefore very

limited.

197. The events that followed in 2009 do not supporirGéat's assertion that it was unable to
enter into a PPA for reasons attributable to Redeonn On 17 April 2009, the Ministry of
Electricity invited all private generators, incladi Claimant, to negotiate PPAs with
distribution companies, sending them Terms of Refee for such negotiation&
According to the Terms of Reference, generatorewequired to submit their proposals
by 23 April 2009. Claimant failed to submit a PPAyposal and was thus excluded from
the negotiations for a PPA. All other private geters submitted PPA proposals and
many of them had executed a PPA already in Aug@92

198. According to Mr. Jan Veldwijk, one of Claimant’s nesses, Claimant was concerned
about the trust fund mechanism as security for payment under a pakmPA!"’
However, according to the priority order under tha@yment Trusts of 25 June 2009,
private generators with PPAs would rank among tfs¢ §enerators to be paid. All other
private generators executed PPAs considering tls tund to be an acceptable security
for payment. Mr. Veldwijks’s description of the w@us meetings held during th&6und
Two PPA negotiations shows that Claimant’s reasons for executing a PPA were
purely commercial and that Claimant was never aadu from the relevant

negotiations.”®

199. The fact that Claimant was not allowed to quit Etaramay not be imputed to Respondent
considering that it had undertaken to produce ed#gt for fifteen years under freely
accepted contractual conditions by entering ineoRBIlI Contract and that under the PBII

Contract termination without sanction could onlymso about by mutual agreement

176 | etter from the Ministry of Electricity to all prate generators, dated 13 April 2009, Exhibit R26&rms of
Reference for Power Purchase Agreements betwesibdigon companies and private generators, datégrd 2009,
Exhibit R262.

Y7 Third Witness Statement of Mr. Jan Veldwijk, CWS-para. 33.

1781d., paras. 32-42. In an e-mail addressed to Mr. Juloék and Mr. German Efromovich on December 8,200
regarding presentation to CONELEC of Claimant'sfinials in relation to a prospective PPA, Mr. Jahdwijk admits
that “our numbers are significantly higher than somehef dther provide, explainable through the addiiboosts we
have incurred over the past yedtdS$ 25 Millior) and the high value of our bargéExhibit C139). More than one
year before, the CEO of a distribution company, Eesa Eléctrica Regional El Oro S.A., replying orriAp6, 2008 to
an offer for a PPA submitted by Claimant, stateditér performing this analysis, we have concludeat the price
offered by ULYSSEAS, INC. is not in the intereth@institution | represeh{Exhibit C16).
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(Article 17.2). Likewise, the failure to find a beryfor PBIl may not be imputed to
Respondent. As to the alleged discontinuance dfcheglits, the analysis that will be made
hereafter will show the lack of merit also of thigument for a substantial deprivation of
its investment alleged by Claimalt.

200. In conclusion, whether considered in isolation grtheir combined effects, the reasons
alleged by Claimant do not constitute a sufficiératsis for the claimedubstantial
deprivation of the value of its investment resulting in itdinect expropriation or in

measures tantamount to expropriation.

201. In the light of all the foregoing reasons, Clainantlaim of expropriation of its

investment must be dismissed.
D. THE ALLEGED BREACH OF THE FAIR AND EQUITABLE TREATMENT STANDARD
1. The Parties’ positions
(i)  The level of protection under the BIT

a. Claimant's contentions

202. Claimant submits that there is a close nexus betweggtimate expectations and fair and
equitable treatment and states that the level ofeption is at least that of customary
international law, if not highef®

203. Claimant contends that Respondent breached itgaildin under Article 11(3)(a) of the
BIT to provide fair and equitable treatment. Clamneefers to the definition of fair and
equitable treatment provided by the tribunal Tiacmed according to which fair and
equitable treatment meanséatment that does not affect the basic expectatibat were
taken into account by the foreign investor to meeeinvestmerit®* Claimant also relies

on Saluka, Siemenand Alpha v. Ukrainefor the idea that governments must avoid

79 More will be said on the subject when dealing wfté attempted sale of PBII to Termoesmeralitdsa( para. 321).
180 statement of Claim, paras. 73-77.

181 Statement of Claim, para. 7Bécnicas Medioambientales Tecmed SA v. United siex&tatesAward, dated 29
May 2003, ICSID Case No. ARB(AF)/00/2, Exhibit CLA3
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arbitrarily changing the rules of the game in a man that undermines the legitimate

expectations of, or the representations made tmesstor” 82

With reference t&eDF v. RomaniandDuke v. EcuadqrClaimant argues that it is widely
accepted that the level of protection is at Idlaat 6f customary international law, and that
it may be higher depending on the context of th€ BI question®® It also relies on the
language of the Preamble to the BIT and on therghgen made by Dolzer and Schreuer
in their treatise, to conclude that the protectaffered under the BIT is capable of
supporting a promise of maintaining a stable legadl regulatory framework. As to
Respondent’s reliance on the 2004 US Model BIT HAdGTA, Claimant notes that the
instant BIT entered into force prior to either loé tother two instruments and contends that
the specific language adopted in the NAFTA treaiyders it unhelpful in interpreting
what the present BIT meafis.

b. Respondent’s contentions

Respondent argues that the BIT does not protedin@fd against commercial risk and
accuses Claimant of distorting international lawigdtions to protect itself against the
consequences of its own poor business decisionspdRdent also claims that
international law only protects reasonable expgwiatbased on legitimate investment,

and only in the context of proscribing arbitraryaseres®°

Respondent notes that Article 11(3)(a) must be rpteted in light of the object and
purpose of the BIT, in accordance with Article 31¢f the Vienna Convention. In its
view, and by relying on the decisions@tcidental v. EcuadaandCMS v. Argentingand

on the 2004 US Model Bilateral Investment Treatye ffair and equitable treatment
standard embodied in Article lI(3)(a) does not lelsta a higher standard than the

182 Statement of Claim, para. 78aluka Investments BV (The Netherlands) v. Czephtie Partial Award, dated 17
March 2006, Exhibit CLA60Siemens v. Argentingupranote 79;Alpha Projektholding GmbH v. UkrainéCSID
Case No. ARB/07/16, Award, dated 8 November 20Xk0jl#t CLA82.

183 Statement of Reply, para. 61(DF (Services) Limited v. Romaniadward, ICSID Case No. ARB/05/13, dated 8
October 2009, Exhibit RLA35Duke Energy Electroquil Partners & Electroquil S\ Republic of Ecuadorsupra
note 130.

184 Statement of Reply, paras. 60-64.

185 Statement of Defence, para. 285.
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customary international law minimum standard o#tmeent:*® Respondent also refers to
several cases where a showing of a serious miscorde.g. conduct that isaftbitrary,
grossly unfair, unjust or idiosyncratic, is disciimatory which exposes the claimant to
sectional or rational prejudice, or involves a laok due process leading to an outcome
which offends judicial property— was required in order to consider that the munin

standard of treatment had been breacfied.

207. In Respondent’s view, the authorities relied upgrCtaimant support the position that, in
any event, the content of the fair and equitaldedard is &ssentially the saheas the
customary international law minimum standard oatmeent. Respondent notes that, by the
time Claimant was formed in February 2003, and fgetbe execution of the Licence
Contract in September 2006, both Ecuador and theed)States Had settled harmonious

views on the confined scope of fair and equitatglatient’ ¢

208. Respondent claims that the fair and equitable treat standard preserves the right of a
host State to change the legal and regulatory frnaorie applicable to an investment. In
Respondent’s view, the high threshold of this séadgblaces the burden on the investor to
proceed “with awareness of the regulatory siturti® Respondent submits that this
view is supported byuke v. Ecuadoand EDF v. Romanigamong other decision#
also compares the case wRlarkerings-Compagniet v. Lithuaniavhere the tribunal did
not find any breach of the BIT despite Lithuaniavihg introduced legislative
modifications which had a negative impact on Claitisa investment®® Respondent
further contends that the legitimate expectatiohsth@ time an investor made its

investment must be judged objectively. Respondksat i@calls that, according €DF v.

186 Statement of Defence, paras. 289-20t¢idental Exploration and Production Company vusor, Final Award,
dated 1 July 2004, LCIA Case No. UN3467, ExhibitAdB; CMS Gas Transmission Co v. Argentine Republipra
note 136.

187 Statement of Defence, paras. 293-2@8iste Management Inc. v. United Mexican Statepra note 114:Saluka
Investments BV v. Czech Repuldigpranote 182, SD Myers v. Canaddrirst Partial Award, dated 13 November 2000,
UNCITRAL, Exhibit RLA31; Mondev International Ltd. v. USAAward, dated 11 October 2002, ICSID Case No.
ARB(AF)/99/2, Exhibit RLA32.

188 Statement of Rejoinder, para. Iuke Energy Electroquil Partners & Electroquil S). Republic of Ecuador
supranote 130;CMS Gas Transmission Co v Argentine Republipranote 136;Azurix Corp. v. Argentine Repuhlic
supranote 114.

189 Statement of Defence, para. 2@8and River Enterprises et al. v. United StatesAaferica Award, dated 12
January 2011, UNCITRAL, Exhibit RLA33.

19 statement of Rejoinder, para. 1(Markerings-Compagniet AS v. Lithuaniaward, dated 11 September 2007,
ICSID Case No. ARB/05/8, Exhibit CLAG8.
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Romaniaand to Saluka the BIT was not intended to protect investorsmfranwise

business decisiortg:

(i)  The date of the investment into Ecuador

a. Claimant's contentions

209. Claimant is of the view that the effective datdle investment is 31 March 2003, the date
of the importation of PBI into Ecuaddt

210. Claimant contends it had been exploring the pd#silof investing into Ecuador in 2002.
Claimant claims that its legitimate expectation wasmed during that period and
crystallized by 31 March 2003 — when PBI was im@drnto Ecuador. For this purpose, it
insists on the unitary nature of the investmenta=seived irHoliday Inns v. Moroccd?

In Claimant’'s view, it was its legitimate expectatithat the regulatory framework in
place when it started to invest would remain stasld unchanged to the extent that it
would be allowed to continue to receive a reasanaturn on its investmeht!
According to Claimant, PBI's importatiom/as the beginning part of a long-term series of
acts, all of which would have individually qualdi@s an investment but which together

certainly did”*°

211. Claimant asserts that, even if its position onuhity of the investment were not accepted,
the latest date its legitimate expectations wowdehbeen fixed would be 16 April 2005,
when PBII was imported into Ecuador. Claimant asgtiet its legitimate expectations,
either formed in 2003 or 2005, were violated bypoesient:*®

191 Statement of Defence, paras. 303-3BBF (Services) Limited v. Romanigupranote 183:Saluka Investments BV
v. Czech Republisupranote 182.

192 Statement of Claim, para 80.

193 Statement of Claim, para. 7@pliday Inns v. MoroccoDecision on Jurisdiction, dated 12 May 1974, IC&lase
No. ARB/72/1, Exhibit CLA4;CSOB v. SlovakjaDecision on Jurisdiction, dated 24 May 1999, [@STase No.
ARB/97/4, Exhibit CLA88;Duke Energy v. PeruDecision on Jurisdiction, dated 1 February 20@%ID Case no.
ARB/03/28, Exhibit CLA89.

194 Statement of Claim, para. 80.
1% Transcript, Day 5, p. 906:16-17.
1% statement of Reply, paras. 72-73.
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b. Respondent’s contentions

212. With regard to the date when any legitimate expmrta might have been formed,
Respondent notes that Claimant did not exist in2280d was only incorporated on 26
February 2003. In Respondent’s view, the relevatésiare those regarding PBII, since
Claimant is not bringing any claim in relation t8IP°’ Respondent argues thus that the
relevant date is 12 September 2006, when Claimestuted the PBII Licence Contract
and ‘its investment in PBIl as a power generating plenystallised”'*® Respondent notes
that PBII could not have generated commerciallgauador without the Licence Contract

and thus the date of the Licence Contract is thieairdate to be consideréd’

213. Respondent notes that both Parties agree thatetegant date for determining when
legitimate expectations are fixed is the date orclwvan investment is made. The problem
lies, therefore, in identifying the investment imst case. Respondent submits that the
relevant investment is PBII in combination with theence Contract, because it was only

upon conclusion of the Licence Contract that Clainveas allowed to operate PBff’

214. Respondent rejects the concept of the unity ofiriliestment. In its view, the cases upon
which Claimant relies all concern the separate tijuesof whether there was an
investment for the purposes of establishing ICSiBs{liction?** Respondent notes that
PBI and PBII had different locations, different énce Certificates and Contracts and
contends that the success of the one was not depent the success of the other.
According to Respondent, they constituted distimeestment$®?

215. In addition, Respondent submits that the PBIl GdraRarty was in force both on 31
March 2003 and on 16 April 2005 (the dates invokgdClaimant). In its view, only
Proteus Power, the charterer of PBII, could theeefmve had expectations at that tfife.
According to Respondent, Ulysseas wtme“bare owner of PBlland it was only with the

197 Statement of Defence, para. 308.

1% RPHS, para. 3.

199 Statement of Rejoinder, para. 111.
20 statement of Rejoinder, para. 108.
21 Transcript, Day 5, p. 1002: 11-14.

202 gtatement of Rejoinder, para. 109.

203 Statement of Rejoinder, para. 112.
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execution of the Licence Contract thdllysseas came to the fore, as it were, and

committed itself with liabilities under the LicenGentract”?%*

(i) The violation of Claimant’s legitimate expectations

a. Claimant's contentions

216. Claimant argues that its expectation of stabilitythe regulatory framework in the power
sector was reasonable in light of promises conthoreexpectations engendered by (i) the
PBI and PBII Contracts (in particular, Articles ¥2.1.14, 23 and 24); (ii) the 1998
Constitution, which contained a number of releyanatvisions regarding foreign investors
(Articles 23, 244, 249(a) and 271); (iii) Articldsand 23 of the Power Sector Regime Law
and (iv) the general course of conduct of Respanaeénich included the establishment of

the Payment Trusts, the tariff deficit payments tredFuel for Power prografff’

217. In particular, Claimant refers tdHe promises embodieth Article 5 of the Power Sector

Regime Law:

“Objectives — The following fundamental nationalipg objectives are established in
the matter of generation, transmission and distiiiu of electricity:

f) Regulate the transmission and distribution efcélicity, ensuring that the applicable
rates are fair to the investor as well as to thesumer;

g) Establish rate systems which stimulate consematnd the rationale use of energy;

h) Promote high-risk private investments in the eagation, transmission and
distribution of electricity, protecting the marketompetitiveness. 2%

218. Claimant argues that Article 5 of the Law provides expectatiorf...] that the market
will be there and that the State will be attemptingimplement as it said it would this

fundamental policy of protecting and promoting pt&/investment in generatigf’’

219. Claimant thus argues that it held a legitimate etgi®n, created by Respondent, that

generators such as Claimant would be entitled &éogeha price for generation that would

204 Transcript, Day 5, pp. 1006:6-1007:8.
205 Statement of Claim, para. 80.

208 Statement of Reply, para 66.

27 Transcript, Day 5, p. 910: 11-15.
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at least cover its costs, and further that it wadtlally receive such price. In Claimant’s
view, those legitimate expectations were howevealated as a consequence of the

following measures, all allegedly attributable tesRondent:

0] changes in the priority order, the legislationaaiuiced in 2008;
(i) the elimination of the emergency measures in 2007;

(i)  the more favorable treatment afforded to State-owigeneration and
transmission companies;

(iv) the PPAs entered by State generation companiespetea well below the
level that would sustain a private generation camypa

(v) Respondent’s failure to exercise its power to peeahose end-users and
transmissions companies who failed to pay for gt@tt they used in full;

(vi) Respondent’s negative to allow Claimant to tern@ndis contractual
obligations;

(vii)  the empty and negligent negotiations;
(viii)  the seizure of PBII; and
(ix)  the imposition of fines on Claimant for failing generate powet’®

220. With regard to Mandate No. 15, Claimant understdRespondent’s position — according
to which the enactment of Mandate No. 15 was iviaié because Claimant’s investment
had already been rendered worthless by that time a tacit admission that Mandate No.
15 violated Claimant’s legitimate expectations.i@knt relies on Mr. Veldwijk's witness
statement to insist on the impact of Mandate No. Ih5its view, Mandate No. 15
effectively eliminated the spot market and thugtkeh viable generation activities to only
one option: PPAs. Claimant contends that not omdythis force a fundamental change in
Claimant’'s business model but this also handed tantial bargaining power to

Claimant’s counterparties in negotiatidfi3.

208 Statement of Claim, para. 83.

209 Statement of Reply, para. 73(c).
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b. Respondent’s contentions

221. Respondent considers that Ecuador neither incladedrances that Claimant’s operations
would be profitable nor guaranteed price or coitecbf payment. In Respondent’s view,
Claimant should have been aware that investingdnaBor's electricity entailed risks.

Respondent refers to various elements that rethectisks that Claimant undertook:

(1) Article 40 of the Power Sector Regime Law;

(i) the Licence Contract, which did not guarantee poiceollection of payment
and under which Claimant assumed all commerciks$yis

(i)  various Presidential Decrees, which had acknowkédbe payment deficit
existing in the electricity sector (deficits whiahe also said to be widely reported);

(iv)  the PBII Licence Certificate, which stated that peslent did not ensure
electric power production, price or market;

(v) the fact that prices in the spot market were reagdldy CENACE, whose
role did not include paying generators through Raynirusts; and

(vi)  the absence of guarantee that a generator wouddhlbeo charge a particular
price for electricity sold to distribution compangder a PPAX

222. Respondent refutes as the existence of guypgorted representatiofisnade by way of
the legal provisions invoked by Claimant. Responhdegues that Article 7 of the Licence
Contract is a general provision that merely prodidieat the Licence holder would be
entitled to all rights granted under Ecuadorian,lbut did not guarantee profitability. As
to Article 24 of the Licence Contract, Respondeamguas that it is inapplicable because
Claimant’'s rights were not altered or otherwisejymieed. Article 249 of the 1998
Constitution is also inapplicable for the same oeasn addition, Respondent indicates
that CONELEC did not treat Claimant any less falbrdhan other generators and thus
Article 12.1.4 of the Licence Contract and Arti@e of the Power Sector Regime Law are

also irrelevant*!

223. Respondent also describes Article 5 of the 1996dP@&ector Regime Law as a general
provision that merely set forth policy objectiv&espondent argues that the Article is to

be read in the light ofdll circumstanceg...] also the political, socioeconomic, cultural

219 statement of Defence, para. 312.

211 Statement of Defence, para. 313.
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and historical condition$ which included Article 40 of the 1996 Power SecRegime
Law. In any case, Respondent contends that thetolge set forth in Article 5 were not
violated but, on the contrary, the payment deficitthe market was reduced and the
measures proved to be a succ@ss.

224. In short, Respondent concludes that Claimant halkgitmate expectation that it would
be guaranteed market, profitability, price or cdiiilen of payments. In Respondent’s view,

the reasoning iDuke v. Ecuadoshould thus apply here as wéf.

225. Respondent next addresses the regulatory changeh waltegedly breached Claimant’'s
legitimate expectations. First, Respondent denegnly downgraded Claimant in the
payment priority order and affording State-ownedegation companies more favorable
treatment™® In particular, Respondent argues that the 2007mpay priority order
improved the prospects of collection of private generataling power on the spot
market?*® Second, Respondent contends that Claimant was meegered that it would
rank in a particular order or that the priority ersl would not change over time.
Respondent argues that Claimant should have beareathe collection problems faced
by generation companies in the electricity sedR@spondent notes in this respect that
“Mr. Korn confirmed that Ulysseas did not base iexidion to sign the fifteen-year
Licence Contract on a particular priority ord&f'® Third, Respondent asserts that, since
2004, generation companies had been ranking bdleviransmission companies. Fourth,
Claimant’s allegation that the changes to the paymgority order preferred State-owned
generation companies is, according to Respondeit,trune and contradicted by the
evidence (including Claimant's expert, Ing. MufoZifth, Respondent points to
adjustments that had been routinely made to thenpay priority order since 2003 and
argues that Claimant should not have been surprisedurther changes. Finally,
Respondent argues that Claimant alone is to blamiesffailure to secure a PPA!

%12 statement of Rejoinder, para. 106.

213 Statement of Defence, para. 3Duke Energy Electroquil Partners & Electroquil Sy. Republic of Ecuador
supranote 130.

214 Statement of Defence, para. 321.
Z°RPHS, para. 8.
ZI°RPHS, para. 7; Transcript, Day 2, pp. 265:10-266:1

217 Statement of Defence, para. 321.
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Respondent also responds to Claimant’s argumeintthieacancellation of th&uel for
Power program amounted to a breach of Claimant’s legitenexpectations. First,
Claimant did not have any legitimate expectatioat tthe program would continue
indefinitely?’®* Respondent notes that fuel credits were only abkel to generators
through a series of decreesgath of a limited duration and with no guarantee of
renewal”?*® Second, Respondent contends that fuel credits n@revithdrawn in 2007,
since private generators (such as foreign-owneshilisatrade or Electroquil) were able to
continue to benefit from an equivalent credit dtmue by entering into credit agreements
with PETROCOMERCIAL. In Respondent’s view, Claimambuld have enjoyed these
fuel credits had it declared itself available togete, which it never didf° Third, the fuel
credits were short term benefits, limited in tilecording to Respondent, this fuel credit
system based on emergency decrees was improvasgththe 2007 schenfé: Finally,
the introduction of measures to reduce historieditsl was a general measure and not a

specific assurance to Claimant that it would be ablrecover payments due to?fé

With respect to Mandate No. 15, Respondent contématsit could not have caused the
failure of Claimant's PBII project since Claimanad determined from as early as
December 2007 that it was “nonviable” for PBIl tpevate. Respondent argues that
Mandate No. 15 was intended to stabilize the etgigtrsector for the benefit of all
generators and that the regime was explained tpaaticipants in the market, including
Claimant*®® In Respondent’s view, Mandate No. 15 improved rifeket, requiring the
Ministry of Finance to cover, on a monthly basisy ahortfalls in payments to generators
operating in the electricity sector. Respondenputiss that Mandate No. 15 somehow
prevented generators from continuing to sell on #pet markef?* In any event,
Respondent argues that Claimant was never assfiex apntinued participation in the
spot market and that Claimant could have concled&PA, as all private generators did.

%8 statement of Defence, paras. 322-326.

219 RPHS, para. 10; Article 2 of Presidential Decree R427, dated 31 December 2004, ExhiitA52; Transcript,
Day 3, pp.551:25-552:6.

220 RPHS, para. 11; Statement of Defence, para. ItdlerSent of Rejoinder, para. 28.
221 RPHS, para. 12; Transcript, Day 3, pp. 550:12551,,19-24 and 552:7-14.

222 statement of Defence, paras. 322-326.

223 Statement of Defence, paras. 327-332.

224 RPHS, paras. 13-16.
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In Respondent’s view, many distribution companiesght to enter into a PPA with

Claimant.

228. Finally, Respondent maintains that neither CONELEitial refusal to terminate the
Licence Contract nor the Temporary AdministratidrP811 amounted to a breach of the
fair and equitable treatment standard. With regarthe former, Respondent reiterates that
CONELEC's actions are not attributable to it andttthose actions were justified in the
circumstances by Claimant breach of the Licencetit@onthrough its unjustified refusal
to operate PBIl as required by the Licence Cont@egardless, Respondent asserts that
Claimant had no legitimate expectation that it wlobe entitled to withdraw PBII from
Ecuador following the termination of the Licence ntact and that, in any event,
CONELEC terminated the Licence Contract on 17 M&@h1%?°

(iv) The effect of Article 24 of the Licence Contract

229. Article 24 of PBII Contract states:

“TWENTY-FOUR: INDEMNIFICATION PAID TO THE PERMIT HOLDER.
Article two hundred seventy-one of the Constitutainthe Republic of Ecuador
stipulates that the State, through the GRANTOR, @stablish special guarantees and
security assurances to the investor to ensure tthatagreements will not be modified
by laws or other provisions of any type which hamémpact on their clauses. If laws
or standards are enacted which prejudice the irmest change the contract clauses,
the State will pay the investor the respective camsption for damages caused by
those situations, in such a way as to at all timestore and maintain the economic and
financial stability which would have been in efféfcthe acts or decisions had not

226
occurred”

230. During the hearing on the merits, the Tribunaluisted a list of questions to be addressed
by the Parties either in their closing argumentshat hearing or in their Post-Hearing
submissions. The Parties were askieter alia, to express their views on the effect of
Article 24 of PBII Contract and to indicate whetl@aimant had accepted the possibility

of a change in the laws and regulations subject tmné right to compensation.

22> Statement of Defence, para. 338.

226 pB|| Contractsupranote 39.
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a. Claimant'scontentions

231. In Claimant’'s view, through Article 24, CONELEC wasfering protection to its
counterparty for acts taken by a distinct partg, Republic of Ecuador. CONELEC would

be standing aszh indemnitot and Article 24 would cover arirfdemnity claini??’

232. Claimant argues that such a clause has no effébeimstant case — with the exception of
one remote possibility discussed below. First, i@&it argues that Article 24 allowed it to
make an indemnity claim against its contractualntegparty, but it did not limit other
legal avenues:the fact that we have a right to make that claimaiagt our contractual
party does not mean that we must make it firshat it constitutes a waiver of the claim

against the party who caused the injtif$®

233. Second, Claimant relies on the Interim Award tasitate there is a distinction between
CONELEC and Respondent. Claimant contends thatdheession agreement sets up the
potential for claims against one party, CONELEQ, doe set of claims. On the other
hand, the BIT permits a range of claims againstteertoparty, the Staté® Thus, the
remedy available under the Treaty is claimed tobhmader than the stability promise
contained in the concession agreenféht.

234. Third, Claimant invokes policy and treaty interpitéin reasons as a final argument. It
refers to the decision of the Annulment Committe¥ivendj where it was stated thait “
Is not open to an ICSID tribunal having jurisdigtiaunder a BIT in respect of a claim
based upon a substantive provision of that BITdismiss the claim on the ground that it

could or should have been dealt with by a natiamalrt”?**

235. Finally, Claimant concedes that Article 24 couldvédhahad an effect on the case:

“[Respondent]might have a failure to mitigate arguméniNonetheless, it notes that

227 Transcript, Day 5, pp. 911:1-914:1.
28 Transcript, Day 5, pp. 913:19-914:1.
22 Transcript, Day 5, pp. 914:16-915:1.
20 Transcript, Day 1, p. 81:14-23.

%1 Transcript, Day 5, p. 917:15-2@ompafifa de Aguas del Aconquija S.A. and Vivendvdisal v. Argentine
Republi¢ Decision on Annulment, dated 3 July 2002, ICSIEs€No. ARB/97/3, Exhibit RLA30.
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Respondent has not pleaded that and that it has‘leatl any evidence on it, so

theoretically, it may have impact, but there isavidence that it applie€>?

b. Respondent’s contentions

236. Respondent asserts that Claimant, in agreeing ticl&i24, accepted the possibility of a
change in laws and regulations subject only toghtriof compensation. Respondent
maintains that the guarantee of compensation is autbmatic — it needs to be

implemented under the applicable law, which is Bouwin law”?*

237. Respondent refers to the 1997 Protection Guarakdeand its Regulations, which had a
method for implementing the protection of Articlé12of the Ecuadorian Constitution at
the time. Respondent notes that Claimant has ignitve procedure foreseen in that legal
regime and goes further to argue thatticle 24 speaks about maintaining the legal
stability in exchange for any monetary compensatat might be paid to establish or re-
establish that stability, but the whole premiseAdicle 24 is to require the investor to

fulfill its obligations under the contract and tortinue generating®*

238. Respondent insists that its allegations with regarthe PBII Contract are not allegations
of jurisdiction. In Respondent’s view, the core spuen is whether the fundamental basis
of the claim is a contract or a treaty claim. Regjsnt refers tt(RSM Production v.
Grenada in which an ICSID tribunal rejected the claim &ese the fundamental basis of

the claim was a contract claim that had already le¢empted previousk7>

2.  The Tribunal’s analysis and conclusion

239. Article 11(3)(a) of the BIT states that “lvestment shall at all times be accorded fair and
equitable treatment, shall enjoy full protectiondasecurity and shall in no case be
accorded treatment less than that required by maéonal law” According to Claimant,

Respondent has failed to accord its investment sealtment.

232 Transcript, Day 5, pp. 917:23-918:14.
23 Transcript, Day 5, p. 1016:13-20.

%4 Transcript, Day 5, pp. 1013:22-1015:9.
%% Transcript, Day 5, pp. 1011:5-1012:17.
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(i) The level of protection under the BIT

240. The reference made by Claimant to the holding bkotawards in investments treaty
arbitratiorf>° makes it clear that in its view the essential elenof the fair and equitable
treaty standard are the legitimate expectatiorth@investor in the stability of the legal

and business framewatk

241. According to Claimant, as held by another triburfdhe obligation not to upset an
investor’'s legitimate expectatiohaneans that government must avoid arbitrarily
changing the rules of the game in a manner thatuméhes the legitimate expectations of,
or the representations made to, an inves3f Other awards have held that, in addition to
be “egitimate, the investor's expectations must beedsonabl& **® Others, that this
standard is breached by the manner in which thee Stéministration conducts individual
relations with an investor short of handling negibins ‘tompetently and

professionallyy. 2%

242. It is Claimant’s main contention that when it startto invest in Ecuador it legitimately
expected that the regulatory framework in placehat time %would remain stable and
unchanged to the extent that it would be allowedtdatinue to receive a reasonable
return on its investmerit*° The core of Claimant’s claim is thah® fundamental change
of policy which occurred in 2007 altered the overibmework of the Claimant's
investmeritand this ‘thange in the legal framework for electricity wasradical that it

amounted to a breach of legitimate expectationsutite BIT' %4

243. According to Respondent, the fair and equitablatinent standard as interpreted by
Claimant has no basis under international law, staedard under the BIT being more
demanding. It does not require States to ensureldas and regulations in place at a

2% |n the Statement of Claim (paras. 73-79), Clainwites to the awards ifécnicas Medioambientales Tecmed SA v.
United Mexican Statesupranote 181, para.154ccidental Exploration and Production Company vu&aor, supra
note 186, para.1835aluka Investments BV (The Netherlgnds Czech Republicsupra note 182, paras.101-102;
Siemens v. Argentinaypranote 79, para. 299.

%37 Alpha Projektholding GmbH/. Ukraine supranote 182, paras 419-420.

28 galuka Investments BV (The Netherlands) v. CzeptliRe supranote 182, para. 302.

Z9pPSEG Global Inc. et al. v. Republic of Turkéyard, dated 19 January 2005, ICSID Case No. AR, para. 246.
240 statement of Claim, para. 76

21 Transcript, Day 5, p. 956: 12-14.
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particular time will never be modified or that istment in their territory will be

profitable?*?

By reference to th&Vaste Managemefit case, Respondent points to the type of serious
misconduct that would be required in order to bine® minimum standard of fair and
equitable treatment. This standard would be in&thdoy a State’s conduct that is
“arbitrary, grossly unfair, unjust, idiosyncratics idiscriminatory and exposing the
claimant to sectional or racial prejudice or invely a lack of due process leading to an
outcome which offends judicial propriétiRespondent refers also to the fact that the high
threshold of the standard places upon the invéstoburden to proceedavith awareness

of the regulatory situatiot®**

As to the reference made by Article Il (3)(a) o€tBIT to the minimum standard of
treatment required by international law, the Trillumotes that the international minimum
standard has evolved over time. What matters incage is that the treatment of foreign
investors do not fall below this minimum internat& standard, regardless of the

protection afforded by the Ecuadorian legal ofder.

The term fair and equitablé treatment is not defined by the BIT. PursuantAiticle
31(1) of the VCLT, a treaty is to be interpretad good faith in accordance with the
ordinary meaning to be given to the terms of tleatly in their context and in the light of
its object and purpostAs noted by the Annulment Committee in the CMSe, the fair
and equitable standard has been invoked in a gneamber of cases brought to ICSID
arbitration and there is some variation in the ptiae of arbitral tribunals in this

respect’?4°

As held by another tribunal with reference to tame BIT, “[a]Jthough fair and equitable
treatment is not defined in the Treaty, the Preandbbarly records the agreement of the

242 statement of Defence, paras. 287-288.

23\Waste Management Inc. v. United Mexican Statgsranote 114, para. 98.

244 Grand River Enterprises et al. v. United StateAmierica supra note 189, para. 44.

245E| paso Energy International Company v. The ArgenRepublicAward, dated 31 October 2011, ICSID Case No.
ARB/03/15, para. 337.

246 CMS Gas Transmission Company v. The Argentine Repliecision of thead hocCommittee on the Application
for Annulment, dated 25 September 2007, ICSID QéseARB/01/8, note 86.
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parties that such treatment is desirable in ordernbaintain a stable framework for
investment and maximum effective utilization oneaaic resources. The stability of the
legal and business framework is thus an essentiament of fair and equitable

treatment’?*’

248. This conception was also adopted by other investnresty tribunal$®® There are,
however, tribunals that have adopted much narraeeceptions of the fair and equitable
standard in the context of the recognition that oafieghe major components of this
standard is the parties legitimate and reasonatpectations*® subject to the State’s
normal regulatory power. The BIT Preamble makesregfce in effect also to the need to

maintain ‘maximum effective utilization of economic resoufces

249. It is not the Tribunal’'s intent to formulate anatltkescription of this standard. It adheres
to the holding of one of the awards referred tovabavhich appears particularly suited to
the present case:

“The idea that legitimate expectations, and theeef®ET [fair and equitable
treatment] imply the stability of the legal and businessrieavork, may not be correct
if stated in an overly-broad and unqualified foremudn. The FET might then mean the
virtual freezing of the legal regulation of econaonactivities, in contrast with the
State’s normal regulatory power and the evolutignaharacter of economic life.
Except where specific promises or representatiores made by the State to the
investor, the latter may not rely on a bilaterat@stment treaty as a kind of insurance
policy against the risk of any changes in the hBsate’'s legal and economic
framework. Such expectation would be neither legite nor reasonabf&>°

247 Occidental Exploration and Production Company ve Republic of Ecuadpsupranote 186, para. 183.
248 CMS v Argentinasupranote 136, para. 274G&E v. Argentina, supraote 116, paras. 124-125.

249 Alex Genin and others v. The Republic of EstoAiaard, dated 25 June 2001, ICSID Case No. ARB/9pAra.
367; EDF (Services) Limited v. Romanisupra note 183, paras. 216-21Parkerings-Compagniet AS v. Lithuania
supranote 190, para. 332.

ZOEDF (Services) Limited v. Romangupranote 183, para. 217. See aBaluka Investments BV (The Netherlands) v.
Czech Republisupranote 182, para. 30&Larkerings-Compagniet AS v. Lithuapsaipranote 190, para. 33E|l Paso
Energy International Company v. The Argentine Répusupranote 245, paras. 366-367.
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A violation of the standard cannot be determinedthe abstract, what is fair and
reasonable depending on a confrontation of thectifage expectations of the investor and

the regulatory power of the State in the lighthaf tircumstances of the c&3é.

(i)  The date of the investment into Ecuador

In order to establish whether the investor’'s leggtie expectations have been breached by
the State’s conduct, it is essential to determireepint in time to which reference should
be made to that purpose. According to Claimantleigitimate expectations originated in
2003 or, at the latest, on 16 April 2005 when P@#s imported into Ecuadét’
Respondent is rather of the view that Claimantigtimate expectations were fixed as of
12 September 2006, when Claimant entered into itente Contract for PBff>

The Tribunal shares Respondent’s view. As held lapynCSID tribunals, the ordinary
conception of an investment includes several belsacacteristics, essentially: (a) it must
consist of a contribution having an economic val{®; it must be made for a certain
duration; (c) there must be the expectation oftarmeon the investment, subject to an
element of risk; (d) it should contribute to thevelepment of the economy of the host
State?®* While the last condition has been criticised, titeers have been generally
accepted by other tribunals and commentators iriehek of investment treaty arbitration.
Regardless of the definition of an “investment” endirticle 1(1)(a) of the BIT, these
factors inform the determination of the moment wiG#aimant “invested” in Ecuador in
the ordinary sense and began relying on any legignexpectations that it may have

formed.

In order for an “investment” to arise in this sendeere must be an actual transfer of
money or other economic value from a national (Wlet physical or a judicial person)
of a foreign State to the host State through tls&iraption of some kind of commtiment

ensuring the effectiveness of the contribution asdluration over a period of time. The

#1galuka Investments BV (The Netherlands) v. Czephlie supranote 182, para. 8E| Paso Energy International
Company v. The Argentine Repup$iapranote 245, para. 36€ontinental Casualty Company v. Argentikavard, 5
September 2008, ICSID Case No. ARB/03/9, para. 255.

%2 Transcript, Day 5, p. 907:7-13.
Z3RPHS, para. 3.

%4 pccording to the so-calledSalini test, Salini Costruttori S.p.A. and Italstrade S.p.A.Moroccg Decision on
Jurisdiction, dated 23 July 2001, ICSID Case NoBAR)/4, para. 57.
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entering into Ecuador of PBIlI and its attempt toomd in different locations do not
satisfy these conditions to the extent Claimant stk free, both subjectively and
objectively, to leave Ecuador at any time in theealze of commitments compelling it to
remain in the country. Only by entering into thecdnce Contract for PBIl on 12
September 2006 may Claimant’s investment (whichitbyown definition includes the
PBIl Contract®® be deemed to have been made by an actual caitribof economic
value to the host State for a given duration indgkpectation of a return but subject to an
element of risk®® The date of 16 September 2006 must therefore tzéneel as the

reference date for examining Claimant’s legitimatpectations.

(iif) The violation of Claimant’s legitimate expectations

253. As already mentione®’ Claimant was well aware that the electricity redgoty
framework had been for many years undergoing aggsoof constant evolution in order to
meet the growing demand for electricity based amda@ns that would be economically
acceptable to all operators of the system: geneat@nsmission companies, distributors
and end-consumers. The adjustments that had begimely made since 2003 to the
payment priority order are an example of this ettolu Claimant did not ignore the
collection problem faced by generation companiethe electricity sector, the changes
made to the payment priority order demonstratingpg@adent’s attention to this problem

as well.

254. Regarding the Fuel for Powet scheme, before the end of 2007, when the systas w
changed, fuel credits were available to all gemesathrough a series of emergency
decree®® which were all subject to a limited duration witb guarantee of renewaf

There could not therefore be legitimate expectatioy Claimant that fuel credits would

#5«Both PBII and the PBII Contract constitute ‘invesmts’ for the purposes of Article | (1)(a) of thErB(Statement
of Claim, para. 38). It may be noted that the dédin of “investment” under Article I(1)(a) of thBIT includes ‘any
license and permits pursuant to fagunder (v)).

%6 Under the Licence Contract Claimant assumati¢commercial risks inherent to the activitiesgnestiori, i.e. the
electricity generation activities (Article 6.2).

%7 Supra,para. 187.

28 presidential Decrees No. 2627, dated 31 Decentist; No. 436, dated 24 August 2005; No. 1331, dagedpril
2006.

29 As acknowledged by one of Claimant's witnesses, XrKorn, at the hearing (Transcript, Day 2, pp9240-12,
261:6-8).
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continue to be available in the absence of a specifmmitment in that regard by the
State. Fuel credits continued in any case to bdadka after 2007 through arrangements
between PETROCOMERCIAL and the Ministry of Finart®.

255. As for Constituent Mandate No.15, it improved thHecticity market. Its Article 2
requires that the Ministry of Finance cover on anthly basis the difference between
generation, transmission and distribution coststhadlat rate fixed for end consumers, as
determined by CONELEC.

256. In conclusion, Claimant could not expect, in Sefiem2006, the immutability of the
regulatory framework in the electricity sect6t,more specifically thatdenerators such
as the Claimant would be entitled to charge a pffiegenerators to at least cover its
costs and further that it would actually receivelsyprice”?®? It has not been proven that
regulatory changes in payments to power generamade Claimant business prospects
worse than in September 2006, even assuming — Vilaismot been demonstrated — that it

could legitimately expect the stability of the etezsty regulatory framework.

(iv) The effect of Article 24 of the Licence Contract

257. The Tribunal has taken note of the Parties’ comestregarding Article 24 of the Licence
Contract following a question put to them at tharfreg on the merit§>® Specifically, the
Tribunal’'s question was whether Claimant, by entgrinto the Licence Contract, has
accepted that a change in laws and regulationsldmimade by Respondent which might
prejudice it as an investor, this being the coreCtdimant’s claim of breach of its

legitimate expectations.

258. The Tribunal believes that Article 24 of the Licen€ontract has a bearing on the
determination of Claimant’s claim that it had aifiegate expectation that no prejudicial
changes would be made to the electricity regulasgsgem. In effect, this provision shows

that Claimant had accepted in September 2006 tratges might be introduced to laws

20 As explained by one of Respondent’s witnesses, fMVergara, at the hearing (Transcript, Day 3, §§8:25,
555:21).

%1 Claimant has acknowledged at the hearing thétitse is not that Respondent was not entitled &mg# its law or
have a policy direction shift. Clearly, that is gerogative” (Transcript, Day 5, p. 474: 1-4).

%2 Statement of Claim, para. 82.

#33ypra para. 23kt seq The text of Article 24 is reproduced in para. 229
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“or other provisions of any naturevhich “would prejudice the investband that, should
this occur, compensation would be paid for damagesaused to it. Having elected to
bring a claim based on the BIT, Claimant has wa®dight to see compensation under
Article 24 of the Licence Contract.

259. In the light of all the foregoing, Claimant’s claiof breach by Respondent of the fair and

equitable treatment under the BIT must be dismissed

E. THE ALLEGED BREACH OF THE OBLIGATION TO PROVIDE FULL PROTECTION AND
SECURITY BY RESPONDENT

1. The Parties’ positions
(i) Claimant’s contentions

260. Claimant affirms that Respondent has breachedligaiions under Article 11(3)(a) of the
BIT by failing to accord to Claimant’s investmenilfprotection and security. Claimant
relies onOccidentalto argue that “full protection and security” anaiff and equitable
treatment” can be considered togetfférTherefore, to the extent that the Tribunal finds
that there has been a breach of the fair and ddgiteeatment standard, the promise of
full protection and security would have also beéslated?®® Claimant also asserts that

investment treaty tribunals have moved away froendhginal restrictive approach to full

protection and security and have stated that #doedsird tan apply to more than physical
security of an investor or its property, becaustnesi could be subject to harassment

without being physically harmed or seizéff

261. In addition, Claimant argues that Respondent hakteid the promise of full protection
and security, even under a narrow definition of phatection, through the direct physical
damage its agents and representatives caused td @BIng the Temporary
Administration?®’ Claimant references its previous allegations ashe attribution of

CONELEC’s and Termopichincha’s actions to Respon@en further states thathis

%4 Occidental Exploration and Production Company wué&or, supranote 186.
25 statement of Claim, paras. 86-88.

¢ Statement of Claim, para. 8Zpmpariia de Aguas del Aconquija S.A. and Vivendidusal S.A. v. Argentinainal
Award, dated 20 August 2007, ICSID Case No. ARB39Exhibit CLAG7.

%7 Statement of Claim, para. 89. Statement of Reglya. 88 b).
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was a vessel directly in the control of the Statel ¢he way they operated it did not
comply with the basic duty of due diligence. If 8tate is going to take our barge away,
the State is going to take Ulysseas’s barge andabpdt, at the very least; the State
should be required to operate it with a basic stmddof care so that it is not doing
damage to the barge while doing’¢8°

Finally, Claimant alleges that there is no neeghiow an exhaustion of local remedies and

that the jurisprudence cited by Respondent inréggrd is not on poirft®

(i) Respondent’s contentions

In Respondent’s view, it is not responsible for dayage allegedly caused to PBII during
the period of Temporary Administration and that dogy of full protection and security is
one of due care to protect against external formkevahich does not apply to the use of

contractual remedie<®

Respondent asserts that it is not widely accepted the obligation to provide full
protection and security reaches beyond physicalfertences or that the standard extends
beyond a due diligence obligation applicable inla@trife and circumstances of physical

violence?’*

Respondent also claims that, even if the standafdllgprotection and security could be
equated with the standard of fair and equitablatinent, Respondent did not breach the
standard of fair and equitable treatment. Respdnadies onOccidenta) in which the
tribunal stated thatd' treatment that is not fair and equitable autorcally entails an

absence of full protection and security of the streent’?’2

28 Transcript, Day 5, pp.940:3-940:15.

29 statement of Reply, para. 88 e).

20 RPHS, para. 17Saluka Investments BV (The NetherldndsCzech Republicupra note 182;El Paso Energy
International Company v. The Argentine Repuyldigranote 245, submitted by the Claimant during therkigaon the

Merits.

"1 Statement of Defence, para. 34xluka Investments BV (The Netherlands) v. Czeputile supra note 182;
Técnicas Medioambientales Tecmed SA v. United sie8tatessupranote 181\Wena Hotels Ltd. v. Arab Republic of
Egypt supranote 107.

272 Statement of Defence, para. 341. Transcript, Dap167:24-68:4.
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Respondent contends that CONELEC’s Temporary Adstration of PBIl does not
amount to a breach of the obligation to providé pubtection and security by Respondent
under the BIT for three reasons. First, it insigtsat neither CONELEC nor
Termopichincha’s actions are attributable to Redpah since there was no exercise of
governmental authority involved® In its view, the Temporary Administration was oedr
out pursuant to, and in order to enforce, the mioms of the Licence Contra@f As to
Termopichincha, Respondent claims that Termopid¢tanwas acting as CONELEC'’s
agent only under Ecuadorian law; attribution irstbase is, however, governed by lidve
specialisof Article 11(2)(b) of the BIT?"

Second, Respondent claims that no damage was cdoas@dll. It argues that the
certificate prepared by the notary contains nothofgsubstance on the operational
condition of the barge, nor on the state of itsimesf ® As to the reports by Waller
Marine and MAN Diesel, Respondent claims that thieyply comment on the state of the
barge at the time it was inspected in late 201@ imonediately prior to the Temporary
Administration)?”” Finally, Respondent asserts that Mr. Bordei'sestent heavily relies
on these two reports and is therefore not sufficien its own to establish that

Termopichincha caused any damage to the Kafge.

Third, Respondent alleges that, even if some darhadeébeen caused to PBII, this would
still not amount to a breach by Respondent of theprotection and security standard.
Respondent relies ofalukato argue that the standard only requires due cark a

reasonable behaviéf® In its view, both CONELEC and Termopichincha eised due

213 statement of Rejoinder, para. 119.
2" RPHS, para. 18.
25 RPHS, para. 20.

2% Video (including accompanying Notarial Certificaiidated 27 September 2010), dated 27 Septemb8r Eghibit
C144.

217 Condition Survey of PBII prepared by Waller Mariniated 11 November 2010, Exhibit C145; Report aregp by
MAN Diesel, dated 14 February 2011, Exhibit C146.

278 Statement of Rejoinder, para. 120.

29 3aluka Investments BV (The Netherlands) v. CzeptiiRe supranote 182.
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care, since they conducted the Temporary Admiristraof PBII “professionally and
1280

diligently.

269. Finally, Respondent notes that Claimant failed twspe the domestic legal and other
avenues available to it to prevent the alleged h&j¥ihile it recognizes that the failure to
invoke domestic legal channels is not a procedoaalto bringing a BIT claim, it argues
that the fact that legal channels were availabl@latmes to Claimant allowing it to seek
redress for any physical damage caused to PBIhduor injunction of, the Temporary
Administration further supports the position thaésRondent did not fail to protect
Claimant’s investmerft® In Respondent’s view, its obligation is confinedensuring that
adequate legal channels are made available, fochwhi refers toLauder v. Czech
Republic?®?

270. Respondent also asserts that Claimant refused CEBREL offer to assume the
Temporary Administration of PBII, did not providarndover assistance and never made
use of its right to take over the Temporary Adntinaigon or to monitor Termopichincha’s

operation of PBIF®3

2.  The Tribunal’s analysis and conclusion

271. It is Claimant’s view that “full protection and sety” and “fair and equitable treatment”
can be considered togetheas“both treatments require the State to provideisty and
predictability’. 34

272. The Tribunal does not share this view. Full pratectand security is a standard of
treatment other than fair and equitable treatmast,made manifest by the separate
reference made to the two standards by Articl@)(a) of the BIT. This standard imposes
an obligation of vigilance and care by the Statdeunnternational law comprising a duty

of due diligence for the prevention of wrongfulunrgs inflicted by third parties to persons

280 statement of Rejoinder, paras. 44 and 121.
1 statement of Rejoinder, paras. 122-123.

%82 gstatement of Rejoinder, para. 1Ronald Lauder v. Czech Republiginal Award, dated 3 September 2011,
UNCITRAL, para. 314, Exhibit RLA48.

283 Statement of Rejoinder, para. 124.

24 statement of Claim, para. 86. Claimant relies tfos proposition on the Award i@ccidental Exploration and
Production Company v. Ecuad@upranote 186, para. 191.
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or property of aliens in its territory or, if natccessful, for the repression and punishment

of such injuries®?

273. The Temporary Administration of PBIl having beenrfpemed by a third party, but
pursuant to the Licence Contract, any physical dgrmaaused to PBIlI should be settled
according to this Contract. There was thereforéoreach of full protection and security
under the BIT, as contended by Claim&fit.

274. The claim that the State has breached the fulkptmn and security standard of treatment
under the BIT must be dismissed.

F. THE ALLEGEDLY DISCRIMINATORY MEASURESADOPTED BY RESPONDENT
1. The Parties’ positions
(i) Claimant’s contentions

275. Claimant alleges that Respondent’s conduct has bseniminatory in contravention of
Article 11(3)(b). Claimant relies oAntoine Goetz et consoffigr the idea that a measure is
discriminatory in effect if it results in a treatrmeof an investor different from that
accorded to other investors in a similar or comipiaraituatior’®” Claimant asserts that an
investor is entitled to have the same relevantslagve and regulatory framework,
including any subsidies or benefits built into th@mework applied to it as to others
engaged in the same economic activity. AccordinGlemmant, this standard of protection
requires that Respondent not discriminate betwel@amm@nt and comparable entities —

which in this case mostly concerns entities owngthb Staté®®

276. In Claimant’'s view, the guarantee of protection ha@en violated for several reasons.
First, it claims that private generators have cstesily been pushed down the payment
priority ranking at a faster rate than State-owgederators. Second, it argues that the

State-owned transmission companies have been ieffiscrendered immune after the

#5E| Paso Energy International Company v The ArgenfRepublicsupranote 245, paras. 522-523 and cases referred
to therein.

286 statement of Claim, para. 89; Statement of Reyyas. 87-88.

27 Statement of Claim, para. 92ntoine Goetz and Ors v. BurundAward, dated 10 February 1999, ICSID Case
No0.ARB/95/3, para. 121, Exhibit CLA21.

88 Statement of Claim, para. 93.
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changes in priority order. Third, it affirms tha¢$pondent has created an electricity sector
whose cost structure is set up in such a mann& benefit the State-owned generators
which have no requirement to make any form of profargin, so as to flood the market
with low-cost PPAs, making it impossible for priggt held generators to win
economically viable PPAZ® Finally, Claimant argues that other private getmesawere
treated more favorably than itself. For examplei@ant refers to Termoguayas, whose
project ‘received a much improved collection priority in pest of old debts which
allowed Termoguayas to skip up the payment priavayerfall, in effect to go to the top of
the payment waterfall in a manner that was simmy contemplated under Mandate 15.
The State decided not to follow its own rules amawegTermoguayas a pass on the

payment property waterfalf®

277. Claimant contends that Article 11(3)(b) offers protion against discrimination in general
terms. It relies orCMS v. Argentinaamong other decisions, to argue that investment
treaty tribunals have confirmed that such protectimcludes the prevention of
discrimination against an investment within a secather than by nationaliy* It also
insists that both generators and transmission cor@pare engaged in the same economic
activity, since the presence of one in the paymeaterfall impacts on the other in terms
of their ability to collect from that waterfall. &@mant thus asks the Tribunal to look at

economic impact when establishing comparattss.

278. Finally, Claimant contends that any reliance on plélic interest to excuse the treaty
violations must fall within the scope of the doegriof necessity, described at Article 25 of
the ILC Articles?®®

289 statement of Claim, para. 94.
20 Transcript, Day 1, pp. 69:24-70:12.

291 Statement of Reply, para. 92(&JMS Gas Transmission Co v. Argentine Repulsligora note 136;Enron
Corporation and Ponderosa Assets, L.P. v. ArgenfRepubli¢c supra note 136;Sempra Energy International v.
Argenting Award, dated 28 September 2007, ICSID Case N@B/AR'16, Exhibit CLA98.

292 Statement of Reply, para. 92(b).
293 Statement of Reply, para. 92(c); ILC Articlespranote 65, Article 25.
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(i) Respondent’s contentions

279. Respondent contends that the BIT does not defiaaeitim ‘tiscriminatory and that the
standard proffered by Claimant is unsupported by.4 In Respondent's view, the
Commentary to the 1967 OECD Draft Convention onRhetection of Foreign Property
makes clear that discrimination must be based oionaity, for which it also relies on
Feldman v. MexicoParkerings-Compagniet AS v. Lithuanand Pope & Talbof™®
Respondent also argues that the cases relied @hdloypant do not support its proposition
that the protection against discrimination is coedl to discrimination on the grounds of

nationality?*°

280. Respondent makes three points to support its ctbortethat there is only one standard for
discriminatory treatment, discrimination on the ibasf nationality. First, Respondent
refers to Parkeringsto assert thatifi order to determine whether there has been
discrimination, the treatment of foreign investonsist be compared to the treatment of
domestic investors®’ Second, Respondent argues that the cases agaiesutiha on
which Claimant relies do not provide support foe thosition that the discrimination
protection under a BIT extends beyond discrimimation the basis of nationality.
Respondent remarks that in all three cases thenilin question held that there had been
no discriminatory treatmeAt® Finally, Respondent claims that such a broad pnétation
of the discrimination clause would be contraryhe object and purpose of the BIT, which
is, “after all, about the protection of foreign investit&® Nonetheless, Respondent
maintains that no breach is established even uaderoad approach to the protection

against discriminatory treatment.

294 Statement of Defence, para. 345.

2% statement of Defence, paras. 346-3¥@rvin Feldman v. MexicoAward, dated 16 December 2002, ICSID Case
No. ARB(AF)/99/1, Exhibit RLA4Parkerings-Compagniet AS v. Lithuapsupranote 190Pope & Talbot Inc. v. The
Government of Canadéterim Award, dated 2 April 2001, UNCITRAL, ExhtdRLA3.

2% statement of Rejoinder, para. 129
27 Transcript, Day 1, pp. 118:1-119:1@arkerings-Compagniet AS v. Lithuansapranote 190.

2% Transcript, Day 1, pp. 119:11-120:1@MS Gas Transmission Co v Argentine Repulslipra note 136;Enron
Corporation and Ponderosa Assets, L.P. v. ArgenfRepubli¢ supra note 136;Sempra Energy International v.
Argenting supranote 291.

29 Transcript, Day 1, pp. 120:5-120:15.
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281. As to the first Claimant’s point, the alleged distnation of private generators,
Respondent claims that Claimant must show thatg (i) treated differently from other
thermal generators; (ii) that such differentialatraent was due to a measure taken by
Respondent; and that (iii) there was no legitinaigct or purpose that justified the less
favorable treatment. Respondent claims that Clainmtsas failed on each of these

requirement§®°

282. Respondent asserts that it is not true that chamgesiority order resulted in reducing
private generators down the priority ranking. Oe tontrary, Respondent argues that
“private generators were in fact treated bett&' and were continuously ranked above

State-owned generatotys.

283. With regard the alleged preferential treatment t#tesowned transmission companies,
Respondent considers that transmission companisner in the same business or
economic sector as thermal generators and arefdhergrelevant for the purposes of
determining whether there was discriminatory treatti”™> Respondent argues that
generation and transmission companies perform edntidifferent functions, despite
operating in the same sector, and notes that withoa transmission companies, the
generators would not be able to access the maltagtether’® In addition, Respondent
submits that transmission companies have rankeatdgeneration companies since 2004,

long before PBII was imported into Ecuad®t.

284. Respondent also rejects the Claimant’'s allegatimet Respondent created a market
situation where it was impossible for private geters to win economically viable PPAs.
Respondent argues that this allegatioraissurd and Claimant has provided no evidence
that it would have been able to secure a PPA ifrdgalatory changes had not been
introduced. In Respondent’s view, this was a resultusiness planning and commercial

300 statement of Defence, para. 350.

391 Transcript, Day 1, p. 120:16-120:17.

392 statement of Defence, para. 352; Witness Stateafelurge Vergara, Exhibit RWS-8.
303 Statement of Defence, para. 353.

304 Transcript, Day 1, pp. 121:7-122:20.

30> Statement of Defence, para 353.
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considerations and not of the changes of the regyl&ramework, and that the allegation

is belied by the examples of the PPAs concludeBlbgtroquil and Termoguaya’

Respondent also argues that Claimant offers noeae&l whatsoever that State-owned
generators Have no requirement to make any form of profit nmafgand that, even if
such evidence were provided, this would not ameéaoire breach of the BIT. In addition,
Respondent notes that all thermal generators (ldlforeign) were equally affected by
the payment difficulties and none of the measurstinduished between local and foreign
generators. Moreover, Respondent claims that thesssures were in the public interest

and necessary to respond to the state of emerg&ncy.

As to the allegedly more favorable treatment a#ordo other private generators, and to
Termoguayas in particular, Respondent contends dinatimstances were different as
between Termoguayas and Claimant. Respondent mioé¢sit was not the State that
granted Termoguayas a higher priority, but CATEGpugh the PPA they entered in
2008. Respondent also notes that Termoguayas wagiven a higher ranking in the

payment priority order for its spot saf&8.

Finally, Respondent argues that it does not needlyoon the doctrine of necessity under
Article 25 of the ILC Atrticles. Instead, Respondelatims that there has been no breach of
the BIT and therefore no wrongful conduct. In Rexpent’'s view, for a finding of a
discriminatory treatment, there must be at leastiemce of ‘tapricious, irrational or
absurd differentiation in the treatment accordedthe Claimant as compared to other

entities, which, in its opinion, cannot be found in thisse3*°

2.  The Tribunal's analysis and conclusion

Article 11(3)(b) of the BIT provides:

3%1d., para. 354.
371d., para. 354.
%8 Transcript, Day 1, pp. 122:21-124:1.

309 Statement of Rejoinder, para. 1&hron Corporation and Ponderosa Assets, L.P. veAtipe Republic, supraote
136.
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“Neither Party shall in any way impair by arbitraoy discriminatory measures the
management, operation, maintenance, use, enjoynaequisition, expansion or
disposal of investments
289. Relying onGoetz v. BurundiClaimant asserts thaha ‘measure is discriminatory in effect
if it results in a treatment of an investor diffetédrom that accorded to other investors in
a similar or comparable situatidri'° This protection is provided also by the Ecuadorian
Constitution of 1998, which guarantees equal treatnio public and private business

activities and equal conditions to local and foneiigvestment™*

290. It is Claimant’s position that this guarantee hagrbviolated by: a) changes in priority
order, so that private generators have always bmdted below State-owned generators;
b) State-owned transmission companies being cemsigtprioritised by rendering them
immune at the expense of private generators; ctalse structure of the electricity sector
being such as to benefit the State-owned genersitwes the latter have no requirement to
make profit, thus flooding the market with low-c&®As making it impossible for private

generators to win viable PPA¥

291. Claimant’'s alleged discrimination relates to nagiostate-owned entities operating in
more favourable conditions than private generatwhgther national or foreign, in similar

situations.

292. As already mentioned, Respondent contends thatk tie only one standard for
discriminatory treatment, which is discrimination the basis of nationality. It relies on
the OECD Draft Convention on the Protection of kgmeProperty and on a certain

number of cases.

293. In the Tribunal’s view, for a measure to be diseniatory it is sufficient that, objectively,
two similar situations are treated differently. stated by the ICSID tribunal iGoetz v.
Burundi “discrimination supposes a differential treatmenplégrl to people who are in

similar situationd.®'® As such, discrimination may well disregard natidpand relate to

310 statement of Claim, para.9@petz and Ors v. Burundiupranote 287.
3111998 Constitutionsupranote 9, Article 244(1), referred to in the Statet@Claim, para.93.
312 Statement of Claim, para. 94.

313 Goetz and Ors v. Burundiupranote 287, para. 121.
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a foreign investor being treated differently fromother investor whether national or

foreign in a similar situation.

294. Regarding the first situation of discriminationegled by Claimant, in September 2006,
when the Licence Contract was signed, State-oweeergtors continued to rank below
similarly situated private generators in the paymeiority order®'* The same applied in
2007*° and 2008 for private generators with PPA’s, while in thes® years private
generators purchasing on the spot market were dabléow State-owned generation
companies with PPAs. To the extent that having A BPa situation which may be
considered not similar to purchasing on the spakatait may be held that there was no
discrimination to the prejudice of private geneyaticompanies when compared to the
State-owned generation companies. There was clagkate policy to prompt generation
companies, whether private or State-owned, to enterPPAs. It appears that Claimant,

in any case, did not attach much significance torEnt priorities’’

295. Regarding the second situation of alleged discratndm, transmission companies are in a
situation different from that of generation comgaiso that no discrimination between

the two categories may be deemed to exist, asqmbiit by Respondefit’

296. As to the third situation of alleged discriminatidRespondent notes that the changes in
the cost structure of the electricity sector in @¥e not relevant since Claimant had
already determined in September 2007 that the RBRH non-viable economically and
commercially**® This argument cannot be accepted since Claimpoggion at the end of
2007 might have changed in the presence of morufable conditions of the electricity
sector in 2008. Such was the case with the enattofe@onstituent Mandate No. 15 in

July 2008, a measure introduced to address the grayaeficit in the electricity sector.

314 Mufioz Reportsupranote 30, pp. 41-42.
351d., pp. 43-44.
31%1d., pp. 45-46.

317 At the hearing, Mr. Z. Korn, one of Claimant's mésses, statedwe were not so much inclined to worry about
payment priorities.” (Transcript: Day 2, pp. 265:19, 266:10).

3%statement of Defence, para. 353. Respondent hagalsted out that transmission companies haveyswanked
above generation companies since 2004, therefagedefore Claimant entered into the Licence CohfiadPBII.

319 Statement of Defence, para. 354 (first bullet Poin
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Under Article 2 of the Constituent Mandate No. bB Ministry of Finance was required
to cover, on a monthly basis, any shortfalls inmpeagts to generators operating in the
electricity sector. The new system proved succéstfe rate of collection of generators
having gradually improved to reach 94% in 2640The system would have equally
applied to Claimant had it elected to sell on thet snarket or under a PPA. Regarding the
latter option, the Tribunal has already concludet Claimant was unable to secure a PPA
not because of changes in the regulatory framewarkrather due to its own commercial

considerationg?!

For all the above reasons, Claimant’'s claim of nhsinatory measures taken by

Respondent against it must be dismissed.
THE ALLEGED ARBITRARY TREATMENT BY RESPONDENT
1. The Parties’ positions
(i) Claimant’s contentions

Claimant argues that Respondent has violated iigatiton under Article 11(3)(b) of the
BIT to provide protection against arbitrary treatmeClaimant relies orOccidentalto
argue that Where a State has presented a conflicting and uaiceregulatory framework

and/or series of representations, it is acting maabitrary fashion’3#?

In Claimant’s view, Respondent acted arbitrarilyvéands Claimant in the following
situations: (i) the alleged promise made by Minmidtwsquera that CATEG would enter
into a PPA with Claimant and the subsequent déyaCATEG that Minister Mosquera
had the authority to act on its behalf; (ii) thkegéd creation by Respondent of a pricing
structure highly favorable to State entities, whideggesting at the same time that
Claimant would enter into a profitable PPA,; (iijet negotiations with Termoesmeraldas
for seven months, after which Termoesmeraldas edliggconfirmed it did not have the
funds to purchase the barge; and (iv) the contertjoMinister Mosquera that PBII would

“die in Ecuadoy’ which was made without offeringaty sensible solution to help the

320 | etter from CONELEC to the National Directorate lafernational Affairs and Arbitration, dated 28 Wmonber
2011, Exhibit R316.

321 Supra para. 198.
322 Statement of Claim, paras. 96-@¥ccidental Exploration and Production Company vu&or, supranote 186.
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barge make monéyor allowing PBIl to leave Ecuador and produce ctieity

elsewheré?®

Claimant argues that such conduct was arbitrarthénsense that Claimant was being
presented with inconsistent and conflicting repméstons from varying facets of
Respondent?* Claimant refers again ©ccidenta) in which the tribunal held thatt‘was
that very confusion and lack of the clarity thasuted in some form of arbitrariness, even
if not intended by thiState body]*

In particular, when comparing its situation to tree inOccidental it argues that after
Constituent Mandate No. 15 was enacted, Claimastsuajected to a circular process of
being handed from government minister to State-alcmmpany, to regulatory body, to
central government, on the key question of who @authorize a modality of selling
power which let Claimant cover costs and colleginpants.

In relation to the discussions with the Ministelai@ant refers to the witness evidence by
Mr. Veldwijk.®?® Claimant describes the meetings with Minister M@sq on 5 and 12
December 2007 and with CONELEC’s Executive Directéernando Izquierdo, on 19
December 2007, during which both representativésClimant to believe that it would
sign a PPA in the short terffy’

Claimant goes on to relate its meeting with Minid¢squera on 31 January 2008, where
it alleges that Minister Mosquera told Claimantttitacould sign a PPA with CATEG on
the same terms as a PPA Termoguayas had just simyadearlief?® Claimant further
cites the witness evidence of Mario Restrepo andR@strepo’s contemporaneous written

summary of the meetint’ Claimant also notes that Respondent has failegrésent

323 Statement of Claim, para. 98.
3241d., para. 99.

3% Transcript, Day 1, p. 70:16-70:20.
32 statement of Reply, para. 90.

327 CPHS, paras. 12-14. Claimant contends that, aéeéewing Ulysseas’ financial information, Minist&tosquera
assuredinter alia, that: (i) PBII could be good businesqii) there would be a sole buyer of electricibyat would sign
PPAs with generators; and (iii) Claimant would kskexd to sign a PPA. Claimant also relies on theutas of a
meeting with Mr. Izquierdo, according to which Mequierdo told Claimant that it “would be able tigrs a PPA
according to a term and above all according ta@epghat could make PBII viable.”

328 CPHS, para. 14.
39|d., at para. 14 a).
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Minister Mosquera to rebut the statements containddr. Restrepo’s contemporaneous

written summary>°

305. With respect to the negotiations with Termoesmasl€laimant contends that it always
acted in a reasonable manner. Claimant refutes dRdspt's argument that the
negotiations failed because Claimant unreasonabityatided afirm, binding purchase
agreement, subject to acceptable test progtathin Claimant's view, its demands were
reasonable and prudent in light of the high cosats réssks to start-up and test the barge,
and in any event, on 20 January 2009, ClaimanhéshT ermoesmeraldas hatkeither the

money nor the authorityo purchase PBIf*?

306. Finally, Claimant notes that Respondent does nek $e justify how seizing control of
PBIl and fining Claimant for not generating powara period where it no longer had
control of the vessel can beriything other than arbitrary treatmetit*®

(i) Respondent’s contentions

307. Respondent contends that there is nothing confusingcking in clarity neither in the
regulatory framework that operates in Ecuador’sctaldty sector nor in the way

Respondent treated Claimant and its investriént.

308. In Respondent’s view, Claimant’s reliance Ouccidentalis misplaced. In that case, the
Tribunal noted that the framework under which tmeestor had been operating had been
changed in an important manner and indicated that darifications sought by the
Claimant only found unclear and vague answers. &tetgnt argues that the situations are
not comparable because there was no significamgehan the regulatory framework
governing the electricity sector in Ecuaddt.

3301d., at para. 14 b).

%1 E-mail from Mr. Jan Veldwijk to Mr. Jon Pollock @rMr. German Efromovich (including attachment) da9
September 2008, Exhib@117.

332 CPHS, para. 19. Claimant refers to the e-mail frisim Jan Veldwijk to Mr. Jon Pollock and Mr. German
Efromovich dated 21 January 2009, Exhidit23. See als8tatement of Reply, para. 90.

333 Statement of Reply, para. 91.
334 Statement of Defence, para. 355.

33> Statement of Defence, para. 356.
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309. According to Respondent, the allegation that Mamddd. 15 was, of itself, arbitrary, is
entirely unsupported. First, Respondent argues Matdate No. 15 did not cause the
failure of the PBII project, which had already bemscribed by Claimant asdnviablé
as early as December 2087.Second, Respondent argues that a finding of aritr
treatment requires some measure iafigropriety’, which is absent in the present case
where Mandate No. 15 was a measure introducedad goth to improve the functioning
of the electricity sectof’’ Third, Respondent notes that Mandate No. 15 ifiegppqually
to all participants in the sector. Finally, Respemtdcontends that after Mandate No. 15
was enacted, steps were taken to ensure that itewglained to all private generators
(through two CONELEC regulations, meetings with em@tion and distribution
companies and negotiation committe&8).

310. Respondent also refutes one by one the actiongilbeddy Claimant as amounting to
arbitrary treatment. First, Respondent claims ttiee actions of CATEG are not
attributable to it. However, even assuming attidoutRespondent maintains that CATEG
did not act arbitrarily in its negotiations withd@hant since (i) Claimant was too late in
submitting its formal proposal to CATEG in Febru&§08, by which time CATEG had
already secured its energy demand for that yaaiClgimant made undisclosed proposals
to two distribution companies, who rejected thernaose theydeemed the asking price
too high; and (iii) Mr. Veldwijk confirmed that Ulysseasas not interested in executing a
PPA once it submitted its Notice of ArbitrationDecember 2008

311. Second, Respondent insists that Minister Mosquevamguaranteed that Claimant would
execute a PPA with CATEG. In particular, Respondemites the Minister
“contemporaneously informed the Claimant in writthgt he made no such promisé®
In Respondent’s view,Minister Mosquera only illustrated to Ulysseas pbkesterms on
which it may be able to negotiate and eventualcate a PPA with CATEG* For this

33¢ etter from Ulysseas to CONELEC, dated 21 Decer@bé#7, Conclusion 3, Exhibit C92.

337 Statement of Rejoinder, para. 188ron Corporation and Ponderosa Assets, L.P. veAtipe Republic, supraote
136.

338 Statement of Rejoinder, paras. 134-138.
39 RPHS, paras. 25-28.

340 Statement of Rejoinder, para. 143.

31 RPHS, para. 23.
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purpose, Respondent remarks that Dr. Restreporowedi Ecuador’s understanding of the
meeting notes and admitted at the Hearing that #&niMosquera’s letter was consistent

with the meeting notes of 31 January 26%3.

312. Third, Respondent claims not to have behaved arbjtrin connection with the “cost
structure” that applied to the electricity sectodaargues that the reason why Claimant
was unable to secure a PPA was because of ittenseson an inordinately high price.
Respondent also claims not to have behaved aihjtraiconnection with the negotiations
with Termoesmeraldas — which, in its view, reachesfalemate because Claimant refused
to bear the testing costs and insisted on unreb®oterms — and notes that there were no
formal or legal impediments that prevented Claimam selling PBI*** Respondent
argues that negotiations were entered into by Tesmeraldas on a purely commercial
basis, without anypuissance publiqgueslement involved, and so cannot engage its
responsibility. In addition, Respondent argues thatvas perfectly reasonable for
Termoesmeraldas to refuse Claimant’s conditionsRéspondent’s view, it would have
been premature for the parties to execute a birayngement before the negotiations were
finalized®** Respondent refers to Mr. Wells, who in his testipncconfirmed that
Termoesmeralda’s requirement that PBIl must bedest full load before sale completion
was ‘feasonablé **° Respondent also contends that it was Termoesnasraitio gave
Claimant a draft letter of intent for the commeldesting of PBII prior to purchase, to
which Claimant never respond&4.

313. Furthermore, Respondent contends not to have beharmtrarily in connection with
Minister Mosquera’s alleged remark th&BIl would die in Ecuadot Respondent asserts
that, “even iffit] were trué, it would not amount to a breach of the BIT, besa Claimant
had no automatic entittement to withdraw PBII frddnuador. Respondent emphasizes
that Mr. Wells confirmed his understanding that (BEDEC had the stipulated option to

acquire PBIl upon the termination of the Licencenttact and noted that the Licence

3421d. Respondent refers to Transcript, Day 2, pp. 3182%5 and Transcript, Day 2. pp. 320:8-321:1.
343 Statement of Defence, para. 357.
344 statement of Rejoinder, paras. 144-146.

3% 1d. Respondent refers to Transcript, Day 1, pp. 358226, Witness Statement of Mr. Robert Wells, Eithib
CWS-8.

34°RPHS, para. 29.
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Contract terminated on 17 March 2011 and Ulyssess dince removed PBII from
Ecuador*’ In relation to the complaint by Claimant that #Meister did not offer any
sensible solution to help the barge make mgriegspondent says it had no obligation to

do so>*®

314. With respect to the imposition of fines by CONELE@Quring the Temporary
Administration, Respondent claims that these ateattdbutable to it because they were
actions of a contractual party, pursuant to Artitde5 of the PBII Licence Contract, and
they were not imposed in exercise of any governaienitthority orpuissance publiqudt
relies onBayindir, where the Tribunal stated thdahére was no basis for the Claimant to

expect thaf CONELEC]would not avail itself of its contractual right3*°

315. In addition, Respondent explains that CONELEC eteztipenalties under the Licence
Contract against Claimant for two reasons. In tist instance, Claimant was fined for its
failure to commence commercial operations on 3 BEt@009*>° Second, Claimant was
imposed a penalty for its failure to perform thedrice Contract. This non-performance
penalty, which accrued just once and not on a twa&s, was triggered well before the
Temporary Administration. Respondent thus argued tDONELEC never penalized
Claimant for failing to operate during the period ®emporary Administratiof>*
Respondent finally notes that Claimant could haveed the Temporary Administration
and, therefore, could have avoided the impositiothe fines at any point had it indicated

that it would comply with its obligations under thieence Contract?

2.  The Tribunal's analysis and conclusion
316. According to Claimant, Respondent acted arbitranlthe following situations:

a. when Minister Mosquera conveyed to Claimant RATEG would enter into a PPA on terms
acceptable to Claimant;

347 RPHS, para. 24.
38 Statement of Defence, para. 357.

349 Statement of Rejoinder, paras. 139-1Bayindir Insaat Turizim Ticaret Ve Sanayi A. Slislamic Republic of
Pakistan Award, dated 27 August 2009, ICSID Case No. AR&20, Exhibit RLA49.

3ORPHS, para. 30
%11d., paras. 30-33.

%2 Statement of Rejoinder, para.142.
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b. by creating a price structure favourable to eStattities, thus undercutting Claimant’s ability to
enter into a profitable PPA;

c. when Termoesmeraldas, a State owned compangtiagl for 7 months the purchase of PBII to
then confirm that it did not have the necessarg$yand

d. when Minister Mosquera informed Claimant thatlIRBould “die in Ecuadof without offering
any sensible solution or allowing PBII to leave @=untry.

317. Claimant was thus presented with inconsistent amdlicting representations in violation
of Article 11(3)(b) of the BIT>** As already mentioned, the imposition of fines Ik of

power generation is also cited by Claimant as dtisty arbitrary treatment?

318. The Tribunal has already expressed the view thatidtér Mosquera’s conduct, by
creating an expectation that Claimant might coneladfavourable PPA, is not exempt
from criticism but has concluded that such conducgnsidering all relevant
circumstances, does not amount to a breach of fiéBApart from the expression used
Minister Mosquer&-° it was Claimant’s obligation, freely undertakenthg signature of
the Licence Contract, to generate electricity fog tountry. In the absence of conditions
that might have justified the termination of thedmce Contract or the occurrence of a
force majeuresituation, Claimant was bound to perform poweregation activities for 15
years. It was not for Minister Mosquera to offemi@iant alternative solutions or allow

PBII to leave Ecuador in the absence of groundseimninating of the Licence Contract.

319. Claimant contends that Respondent acted arbitrdmylypresenting a conflicting and
uncertain regulatory framework. Respondent reghes there was no significant changes
in the regulatory framework that governed the eieity sector, including its cost
structuré®’. As held by another tribunal, “a.finding of arbitrariness requires that some
important measure of impropriety is manife$€ This is not given in the present case.
Specifically, Constituent Mandate No. 15 was eraatehe frame of a series of measures

353 Statement of Claim, paras. 98-99; Statement ofyRepra. 89.

%4 statement of Reply, para.91.

%5 Suprg paras. 194-195.

3¢«pB|I would die in Ecuador”.

%7 Statement of Defence, paras. 355 and 357 (seadte point).

%8 Enron Corporation and Ponderosa Assets L.P. v AligerRepublicsupranote 136, para. 281.
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taken over many years to solve the payment probleanto improve the functioning of the

electricity sector by favouring long-term supplyegments, the PPAS?

320. There was nothingithproper in the enactment of Constituent Mandate No. 128duly
2008 and in its implementation through CONELEC’bsquent regulations. There is no
evidence that the cost structure applied diffegetdl generation companies, whether
public or private. Further, as already mentionddpavate generation companies were
able to secure viable PPAs; Claimant was not exdufiiom the relevant negotiation
process but failed to secure a PPA for commerciasiclerations®®

321. In its dealings with Claimant, Termoesmeraldas ri exercise governmental authority
but acted merely on a commercial basis. Its condgca State entity is therefore not
attributable to the Ecuadorian State. Whether isbh@ihaved in its negotiations with
Claimant for the purchase of PBIl is not for thablinal to judge in the absence of
attribution of its conduct to the State. Claimardwd have had means available under

Ecuadorian law to pursue any claims it might haxe im that regard.

322. Imposition of fines was CONELEC’s entitlement undlee Licence Contract in case of
failure by Claimant to commence generating eleyriwithin the prescribed deadline
(Article 14.5). This is what occurred. There was arbitrary treatment of Claimant’s
investment by CONELEC’s exercise of a contractughtr as held by another ICSID

tribunal in similar situationg®*

323. For all the reasons mentioned above, Claimantisncte# breach of the BIT for arbitrary

treatment by Respondent must be dismissed.
H. THE EXPIRATION OF THE CHARTER PARTY

324. The Parties were also asked at the Hearing to atelizwvhether the Charter Party with
Proteus — that was to expire in June 2007 afteingaveen amended — was extendied

facta The Parties were specifically asked to explam thlevance of the indication in

39 Statement of Rejoinder, para. 136. See signa para. 255.
305ypra para. 198.

%1 Bayindir Insaat Turizim Ticaret Ve Sanayi A. Sislamic Republic of Pakistasupranote 349, para. 197.
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Ulysseas’ tax returns that its main activity waedt leasing, as well as the relevance of

the letterhead referring t@’foteus and “Ulysseas, Associate of Proteus Power, Ca.’Inc

1. The Parties’ positions
(i) Claimant’s contentions

Claimant insists that the Charter Party expireditsnown terms in July 2005. In
Claimant’s view, no evidence whatsoever has beéerasf to suggest otherwis¥ For
this purpose, Claimant relies on Mr. Veldwijk’s tigsony, “which was not challenged in

cross-examination on his evidence that the charéety was not renewetf®

Claimant also notes that the amendment to the @hRadrty was never signed and not
even finalized or completed, and contends thia tne cited by the Respondent in closing
arguments refers to an entirely different bdrd®BIIl, which was sold on 4 March
2004)%% |t also stresses that no payments have been umatée the Charter Party since
20043%°

Moreover, Claimant notes that Respondent itsafjtiired the owner of PBII to sigthe
PBIl Contract.]” Therefore, Claimant finds it inetpable for Ecuador to argue that
Claimant is not the proper party having demand#tht® the true investor sign the

Concessiori3®®

After the expiration of the Charter Party, Protallsgedly stayed on as a domestic agent
operating the vessel in the country and liaisinghwthe local authorities, which —
according to Claimant —e%plains why both companies are still on the légad even
after the charter expires®’ According to Claimant, Proteus provided serviaei tinder

a Services Agreement dated 25 April 2004, by anmvéen Interoil and Claimanit®

%2 CPHS, para. 6.
%53 Transcript, Day 5, pp. 920:8-921:4; Third Witn&atement of Mr. Z. Korn, Exhibit CWS-5.
34 CPHS, paras. 6, 52.

365 Id

36 CPHS, para. 53.
%7 Transcript, Day 5, p. 924:15-24.

3%8 CPHS, para. 51. Claimant refers to Services Contsdysseas, Inc and Interoil, SA (now Proteus Poleuador
SA), dated 5 (or 25) April 2004, Exhibit C-JURI-45.
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Claimant explains that Proteus is still acting msgent, but it no longer holds the Charter
Party: ‘that part of the arrangement that came with thesgksas lapsed and it hasn’t
been renewed. Because it is convenient, Ulyssegss Keroteus on as the agent because
the people in Ecuador know them and they are keooa period of timg3®°

329. As to the tax returns, Claimant maintains that Redpnt has not offered any evidence to
suggest there was anythingelevant or inappropriate as to how US tax treatinehan
investment assists this Tribunal in understandimgtiver Ulysseas is a qualified investor
under the BIT andl...] that is a jurisdictional point that has already Ineeesolved "

330. Finally, Claimant refuted in its written pleadinBespondent’s contention that it was not
the party which suffered 108§ In its view, such an accusation ignores the faet t
Respondent does not deny that Claimant is the oafEBIl, which is “an investment in
its own right.” It is also belied by (i) the fadtat Ulysseas and not Proteus Power is the
counterparty to PBII Contract; (ii) the fact thatvas Ulysseas and not Proteus Power (or
any other entity) which was attempting to conclualePPA, and who the various
counterparties were negotiating with; (iii) thetféltat the Charter Party only governs the
conditions of use of PBIl between Proteus Power @laimant and “[it does not in any
way impact or waive any right the Claimagquaowner of the asset) may have against the
Respondefit and (iv) the fact, as already mentioned, that thareboat Charter Party

between Ulysseas and Proteus Power expired byitserms in July 2008

(i) Respondent’s contentions

331. In Respondent’s view, thele status of the Charter Party is ambiguous anoukh be
presumed to be ongoirid’® Respondent submits that its view th#te record is not
complete and...] there must be more to the parties’ relationship supported by the

amendment to the Charter Party, the schedule aheais and the absence of any paper

39 Transcript, Day 5, p. 925:5-11.

37 Transcript, Day 5, p. 926:3-10.

371 Statement of Defence, para. 253.

372 Statement of Reply, para. 12. See also Trans@at,5, p. 922:7-13.

373 Statement of Rejoinder, para. 155.
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confirming that Charter Party hire payments werebé& made only when the vessel

became operationaf?

332. Respondent argues that Claimant has failed to exphe precise status of the Charter
Party. In particular, Claimant has allegedly failed show whether the Charter Party
terminated, and if so on what date and to denyPnateus Power owes it the balance of
the charter hire. In addition, Respondent clainat the record is not consistent with the
termination of the Charter Part{’

333. Respondent refers to the changes in Mr. Korn’estahts and to the amendment to the
payment schedule of the Charter Party to conclhdé €laimant’'s own evidence with
regard to the alleged termination of the ChartetyPas inconsistent and incomplete, and
thus at best ambiguorid’® Respondent also contends th@tdimant does not say or show
anything to dispel the presumption that Proteus &owtill owes the charter hire
payments to the Claimaht’’ Moreover, Respondent asserts thalaimant’s evidence is
inconsistent with the termination of the Charterrtyd Respondent observes that Mr.
Korn had stated that Proteus Power was to begimeayonly upon the commencement
of power generation by PBII, which would imply thather extension of the Charter
Party’s ternt'®

334. Respondent also notes that under the Charter Rgreement between Proteus Power and
Ulysseas, Proteus Power — as charterer — heldigh¢ of “exclusive use, dominion,
control, possession and command of said FadiR11]” in exchange for paying Ulysseas
— as owner of PBIl — monthly charter hire payméht#ccording to Respondent, only
Proteus Power, the charterer of PBII, could have &y expectation of a reasonable

return from the operations of PBIl in Ecuador orosé dated®® Respondent thus

374 Transcript, Day 5, pp. 1017:8-1020:16. See als¢i®RPpara. 48 Ulysseas discloses selected and incomplete
documentation on its relationship with Proteus Pogwand has not always documented that relationship
contemporaneoush).

375 Statement of Rejoinder, para. 155.

37%1d., paras. 156-161.

3771d., paras. 162-164.

378|d., para. 165.

37 Statement of Defence, para. 253; Statement ofifRigo, para. 149.

380 Statement of Rejoinder, para. 112.
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concludes thatih any event, the Claimant has failed to prove thaén if, assuming
arguendo the Respondent’s actions deprived the PBII ptopdcall value, the Claimant

was the entity that suffered as a resdit

335. In Respondent’s view, Claimant’'s own evidence umdees its contention that Proteus
Power is its agent. Respondent refers to the fatigwevents: (i) Prime asks the
shareholders of Proteus Power, not Ulysseas, tchaige a November 2008 deal
envisaging the sale of PBII; (ii) Ulysseas’s undadibalance sheets do not mention PBII;
(i) Ulysseas’s U.S. tax returns describe its Imesis as boat leasing; (iv) Dr. Restrepo,
Ulysseas’s representative and lawyer, fails to noentthe supposed agency in his
response to the Chairman; and (v) 2006 invoicesmaaele out to Proteus Power with no

documents connecting them to Ulyss&&%

336. Finally, Respondent claims that this unexplaingdtionship is relevant because fair and
equitable treatmentdbes require a degree of openness and candour ®@mpdht of the
investor as well as the Stat&® In particular, Respondent contends that, if Claima
describes its business as boat leasing for theopagpof paying taxes, then it should also
call itself a boat leaser when it deals with Resgom®** By invoking legitimate and
reasonable reliance, Respondent states fiiaar investor wants to legitimately and
reasonably rely on what it can expect in the hastntry, it must act consistently just as

much as the host state most

2. The Tribunal's conclusion

337. There is no evidence in the file that the barelielzrter Party was extended beyond its
original duration. Respondent’s claim under thiachenust be dismissed.

31 Statement of Defence, para. 253.
32 RPHS, para. 47.

33 Transcript, Day 5, p. 1023:1-7.
341d., p. 1023:10-24.

°1d., p. 1024:1-6.
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COMPENSATION DUE FOR BIT VIOLATIONS
1. The Parties’ positions
(i) Claimant’s contentions

Claimant refers to the standard in tl@&horzow Factory Casdo assert that the
compensation due for the harm caused by Resporsientid amount taestitutio in
integrum®® In Claimant’s viewfair value — and notfair market value- is the relevant
reference in this case, sintair value “has been recognized as a valid guidepost for
damages for breach of national treatment and viofet other than expropriation, as it
reflects the value to the specific investor wheat tlalue might be outside the fair market

value of an investment®’

In order to calculate the loss of its investmengif@ant relies on aléase modé] an

approach consisting of treatinghe Respondent’s effective conversion of the Claiima
investment into part of the State infrastructurs, though it were a ‘lease to own’
schem&3# |n Claimant’s view, such a model represeritee“best alternative method for

producing a realistic damages calculatfoand is fairer than a DCF methd¥.

According to Mr. Walck, on whose reports Claimargntentions are based, Claimant’s
damages amount to a total of USD 49.834 millionaii@ant links Respondent’s
abandonment of the power sector as it existed ¢oatleged breaches of Respondent’s
promise to afford Claimant’s investment fair andi&ple treatment and full protection and
security, Respondent’s promise not to engage immeicdexpropriation and Respondent’s
promise to afford Claimant protection from discritiory treatment:° Claimant’s claim,

inclusive of principal and interest stands at esslthan USD 57 millioft*

Alternatively, Claimant claims damages of USD 15.06illion for having lost the use of

PBII for a period of a year and an amount of USIniflion for the physical damage

3% Statement of Reply, paras. 123-124.

37 CPHS, para. 57fhe Factory at Chorzovierits, 1928, PCIJ Series A, No. 17, Exhibit CLA2.

388 Statement of Claim, paras. 113-115.

39 Statement of Reply, paras. 123-124.

39 Statement of Claim, paras. 115-116. See alsorfett Claimant dated 29 November 2011, p. 2.
391 |_etter from Claimant dated 29 November 2011, p. 2.
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inflicted by Respondent’s agents to PBf With regard to the alleged arbitrary treatment,
Claimant further claims such damagess ‘the Tribunal may deem appropridté® As
explained by Mr. Walck during the hearing, the gdlé damages for the loss of the use of
PBIl and the physical damage caused to the bargesabsumed within Claimant’s
principal claim, since they refer to a certain pdrof time within a claim for permanent

deprivation of its investmerit?

342. Claimant’'s damages include an interest componenguan interest rate of 15%, since
“independent publications were using a rate in thisge for comparable transactions in
this part of the worltland “Ecuador’s own bonds in this period yielded aboup#b cent,
slightly over”*®® In Claimant’s view, this interest should accruenirl January 2008 until
10 October 201%% In addition, Claimant argues that only compourteriest would offer
full restitution of the loss suffered. In Claimantdpinion, Ecuadorian domestic law is
irrelevant on this point anda$ a general matter simple interest is only appiater for

short periods’=®’

343. Claimant also addresses the issue of causationomelude that Respondent is the
proximate cause of the Claimant’s Ids# describes the list of actions through which
Respondent allegedly breached the BIT promisesstatgs thatih each instance the
Respondent was aware of the Claimant’'s investmedtraust have been aware of the

likely negative impact®®®

344. Finally, Claimant refers to Respondent’s complahbut the inclusion of dry docking,
personnel charges and certain facilities. Clainamgties that dry docking is aessential
part’ of the maintenance of any vessel and it is tmduded in its fixed costs; that
personnel charges are included @&atmant was required to bear thé&@and, in relation to
the inclusion of various facilities, Claimant camdés that having] deprived the

392 statement of Reply, para. 120.

393 Id

394 Transcript, Day 4, pp. 818:21-822:12.

3% Transcript, Day 1, p. 74:15-23.

39 Statement of Claim, para. 117; Supplemental ExReply Report of Richard E. Walck.
397 Statement of Reply, paras. 127-128. Transcripy, Da@. 74:24-75:5.

3%|d., para. 116.
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Claimant of the entire value of its investmefgespondentlshould not be entitled to

cherry pick which parts of the investment it ibé&held accountable f6r°

(i) Respondent’s contentions

345. Respondent argues that Claimant’'s request for desndis no basis. In particular,
Respondent argues that the Charter Party remaifgrée Guprapara. 331), and thus
concludes thatClaimant is unable to point any prejudice arisimgrh any actions of the
Respondert*® In Respondent’s view, the unexplained relationshigiween Proteus
Power and Claimant renders any loss to Claimancuggve, precluding damagé¥.
Respondent argues that, even though under PBlIr&ur€laimant had the nominal right
to operate the barge, that rightds assigned or otherwise conferred onto Proteusd?o
under the terms of the Charter Parfi)*> Respondent relies oRoslnvestCofor the
proposition that at international law, the rulesn@erning international claims have
consistently protectedohly the real, equitable or beneficial interest property or an

enterprise, not the interest of the bare or nommaher”**®

346. Respondent also observes that Mr. Walck includpsraonnel charge in his calculations
of damages, despite Claimant never having obtaamedmployer registration number in
Ecuador. In Respondent’s viewgfaimant's quantum claim should therefore be diseus

outright as inadmissibl&*®*

347. In addition, Respondent contends that Claimant faded to prove that Respondent’s
alleged BIT violations caused it any injury. Respent argues that Claimant is not
entitled to damages because it has not shown #stdRddent caused it any loss or injury
and it notes that Claimanassumes without any basis that any BIT breach lentaial

loss of use of PBII, declining to show any causgait between any non-expropriation

391d., para. 126.

90 statement of Defence, para. 358.
‘1 RPHS, para. 47.

92 Statement of Rejoinder, para. 153.

4931d., para. 151RosInvestCo UK Ltd. v. The Russian Federatiinal Award, dated 12 September 2010, SCC Case
No. Arb.V079/2005, Exhibit RLA57.

04 Statement of Defence, para. 359.
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breach and the extent of injury, if atf{f® In Respondent’s viewr4ther than proving any
link between supposed wrongful conduct and suppiogery, the Claimant would like the
Respondent simply to pay for what the Claimantsifess ‘should have beerf®

In this regard, Respondent argues that Claimantniohsshown loss due to an alleged
“inability to recover operating costs or to withdrats investment Respondent insists that

Claimant has always been allowed to generate eliggtand to employ the available legal
means to enforce payments of any credits for dg@wer, that it has always been allowed
a high payment preference, and that it has neven kenied the ability to withdraw its

investmenf®” Respondent also notes that Claimant has faileshaw loss due to the

“opportunity of signing a PPA or selling the bar§€® Finally, Respondent explains that
Claimant has not been able to show loss due talteged depression of its collection
potential or due to the physical occupation of RBidl alleged damage to the bat¥e.

Lastly, Respondent criticises Claimant’'s approaclgwantum deeming the lease model
unhelpful and arguing that Claimant should not warded damages for uncertain 1855.
Regarding the lease model, Respondent makes faic paints. First, in Respondent’s
view, the lease model is more of kypothetical business that has never existather
than an approximation to what would have happemedemlity to Claimant had it
attempted to generate. Second, according to Respgnthe lease model does not
resemble the business model of a power generabimpany, but rather is more similar to
the bareboat leasing model of the Charter PartyrdTiRespondent considers that the
value attributed by Mr. Walck to PBII (USD 22 mili) is based on valuing PBII as if it
were a new asset. Fourth, Mr. Walck refuses to @eledge Claimant’s land facilities and
the possibility of recovering their vald&. In addition, Respondent notes that Claimant’s

damages calculation is based on some assumptiangitttl no support on the record*?

“°RPHS, para. 41.

%% Statement of Defence, para. 362.

07 Statement of Rejoinder, para. 173.
4%%|d., paras. 174-175.
49d., paras. 175-177.

410 Id

411 Id

., para. 178.
., paras. 179-183. Statement of Defence, paras3385-

12 statement of Defence, para. 377.
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350. With respect to the alleged uncertainty of the |d@espondent observes that arbitral
tribunals ‘have consistently required a reasonable degree evfamty for awarding
compensation for future profitd'® In its view, the $peculative charactérof seeking
compensation for future profit when a project hashistory of revenues should make the
Tribunal refrain from compensating Claimant. Resj®ort further argues that, even if the
Tribunal were inclined to award compensation toir@#ant for its purported loss, both the
amount of compensation and the awarding of intesbstuld be moderated by the
requirement of certainty. In this regard, Respondastes that simple interest would

satisfy the requirements of both international Bedadorian lavf**

2.  The Tribunal's conclusions

351. In the absence of any BIT violations by Respondemizompensation is due to Claimant.

CHAPTER IV — THE COSTS OF ARBITRATION

352. In accordance with Procedural Order No. 3, thei®adubmitted on February 29, 2012

their applications for costs.

1. The Parties’ positions
(i) Claimant’s contentions

353. In its costs application, Claimant requests thatfthbunal, in accordance with Article 38(e)
of the UNCITRAL Rules, &ward costs on the basis of the parties’ relativecess on the
merits of the cas&’® Pursuant to this principle Claimant claims theirensum of its

“reasonable legal fees, disbursements and othemegpencurred in the matter to daf&®

354. In addition, Claimant argues that, irrespectivetlod Tribunal's determination of the
overall merits of the caseit ‘should be entitled to recover its costs of bibih disclosure

“13 Statement of Rejoinder, para. 1&&mpafiia de Aguas del Aconquija S.A. and Vivendiddsal S.A. v. Argentine
Republic, supranote 266.

“141d., paras. 185-188Autopista Concesionada de Venezuela, C.A. v. Baiv&Republic of Venezuel&inal Award,
dated 23 September 2003, ICSID Case No. ARB/00MhibE CLA41; Duke Energy Electroquil Partners &
Electroquil S.A. v. Republic of Ecuadsupranote 130.

1> Claimant’s Cost Application, p. 1.
416 Id
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phase of this matter and, more significantly, tnéspiction phasg**’

Claimant’s position
is based on two arguments. First, it contends thatvast majority of the document
production requests were resolved in its favor aothwvthe Tribunal accepting that
Claimant’'s offer of production was adequate. Secomdargues that Respondent’s
jurisdictional objections Were decisively held to be badly foundelh its view, those
objections tinnecessarily delayed matters and raised the co$tshe proceedings
significantly and therefore it is particularly appropriate that the Responddygar the

Claimant’s cost of the jurisdictional phas&®

355. Claimant claims, in relation to its costs of legaepresentation and assistance in the
arbitration, USD 5,185,928.67 in total, comprisofdJSD 3,590,662.32 for legal fees and
USD 1,595,266.35 for disbursements and other exgséts

(i) Respondent’s contentions

356. In its costs application, Respondent notes that WNCITRAL Rules recognize the
prevailing party principle, butdenerally grant the Tribunal broad discretitff® In
addition, Respondent indicates that pursuant teclart0(2) of the UNCITRAL Rules the
Tribunal has full discretion to take into accoum tircumstances of the case to order one
party to bear the costs of legal representation agsistance or to apportion them as it
determines to be reasonabfé.

357. Respondent considers that, if its claims previaghould be entitled to its reasonable costs,
including its cost of legal representation. Howeweven if its claims do not prevail
entirely, Respondent argues that it should stikbgtled to a reasonable apportionment of
costs in its favof?

358. On the assumption that all claims are dismissedp&gdent argues thaihtre are strong
circumstances in this case that justify an ordecasts against Ulyssedsncluding the

4l7|d.

“81d, p. 2

“91d., p. 3.

20 Respondent’s Application for Costs, para. 8.
*id., 8-11.

422|d., para. 12.
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fact that Claimant had other remedies availablé smd exacerbated the dispute and its
damages through its conddét.In Respondent’s view, such an apportionment ofscivs
its favor should not be altered by the fact that Tmibunal did not accept Respondent’s
jurisdictional objections because it was necesgarydetermine whether the promise
contained in PBIl Contract that Claimant would nudke international claims had been
made only to CONELEC or also to Respondent ana@wreership and control of Claimant

was completely opaque at the outset of the prongedi

Even if Respondent does not prevail entirely, diras that it should be entitled to a
reasonable apportionment of the arbitration castisi favor because Claimant can only
prevail ‘in part, at the mostand Claimant's conduct has caused Respondenhdor i
unnecessary extra arbitration cd$tsin this regard, Respondent argues that Claimat ha
failed to pursue a substantial portion of its clainhaving forced Claimanttd incur
substantial yet wasted costs in preparing to defdram”*?® In particular, Respondent
notes that Claimant claimed in its Notice of Dispwnd Notice of Arbitration, and
confirmed afterwards in the Terms of Appointmerdtti claimed that (i) Respondent had
expropriated PBI; (i) Claimant was entitled to dagas for berthing expenses prior to Las
Esclusas; and (iii) Claimant owed no outstandingams to PETROCOMERCIAL and
CONELEC'’s contractual penalties were invafil.However, Respondent asserts that
Claimant has completely failed to rebutr “even resporidto Respondent’s argument or
evidence conclusively disproving these claffffsin Respondent’s view, those claims

must be deemed abandoned and dismissed with prejudi

In addition, Respondent accuses Claimant wfnecessarily wasteful condudhat has
caused Respondent to incur additional c&ti particular, Respondent contends that (i)
Claimant resisted disclosing its full relation wRhime, Elliot Associates and the Synergy

Group??® (ii) Claimant misled its evidence on the PBIl QkarParty and the role of

423|d
424|d
425|d
426|d.
427|d

428 Id

., paras. 13-18.
., para. 12.
., para. 21.

., paras. 22-30; Statement of Defence, paras. 66-78.

., para. 5.

42|d., paras. 32-35.
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Proteus Powet and (iii) Claimant introduced new arguments andutioentary evidence
in an untimely fashion just prior to the Hearingdam its Post-Hearing Brief*
Respondent further asserts that numerous unsugpfatéual allegations were made by
Claimant, that Claimant introduced documents thhad erroneously redacted and that it

“unnecessarily resistédRespondent’s request to provide certain powemttoiney*

361. Respondent claims a total amount of USD 6,297,385 Tn¢luding the arbitrators’ fees and
expenses, the administrative costs, the cost afusiag expert and witness evidence and
costs of legal representation and assistance,dimguthe costs incurred by Ecuador’s
Attorney General's Office for this matter and itssts for outside counsel. Respondent
also seeks an award of interest on any costs adiandés favor, from the date of the
award until full payment by Claimant. In Respondeniew, “simple interest at LIBOR

would be fair and reasonable in the circumstantés

2.  The Tribunal's analysis and conclusion

362. Article 38 of the UNCITRAL Arbitration Rules stat#sat the arbitral tribunal shall fix the

costs of arbitration in its award and defines #rent“costs” as including only:

a. The fees of the arbitral tribunal to be statedparately as to each arbitrator
and to be fixed by the tribunal itself in accordamath article 39;

b. The travel and other expenses incurred by thérators;

c. The costs of expert advice and of other asgsistaequired by the arbitral
tribunal;

d. The travel and other expenses of witnessebdaoextent such expenses are
approved by the arbitral tribunal;

e. The costs for legal representation and asst&ari the successful party if such

costs were claimed during the arbitral proceedingsd only to the extent that

the arbitral tribunal determines that the amounsath costs is reasonable;

4301d., paras. 36-39.

“311d., paras. 40-41. Respondent refers to Variousemfrom Log Book of PBII, dated 2010, Exhifi270and to
Certificate from Gateway Transit Ltd., attachedEahibit B to Claimant’s Post-Hearing Submission.

432|d., paras. 42-47.
433|d., paras. 50-53.
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f.  Any fees and expenses of the appointing auyhasiwell as the expenses of the

Secretary-General of the Permanent Court of Arliibraat The Hagué.

363. According to Article 40(1) of the UNCITRAL Ruleshé costs of arbitration shall in
principle be borne by the unsuccessful party. Hewrethe arbitral tribunal may apportion
such costs between the parties if it determinesapportionment is reasonable, taking into
account the circumstances of the case. Accordigttole 40(2) regarding specifically the
costs of legal representation and assistance, rthah tribunal, taking into account the
circumstances of the case, is free to determinelwparty shall bear such costs or may

apportion such costs between the parties if itrdetes that apportionment is reasonable.

364. Among the circumstances of the case that the Tabluas taken into account is its finding
that Claimant has been successful as to the jatisdiof the Tribunal while Respondent
has been successful as to the merits of the case.

365. Taking all the circumstances of the case into actaine Tribunal decides as follows.
Each Party shall pay one half of the fees and esgeenf the Tribunal and of the PCA and
that Claimant shall bear its own costs for leggresentation and assistance. Having
examined each Party’s costs, the Tribunal has mé@ted that the amount of Respondent’s
costs for legal representation and assistance asomable. Claimant shall reimburse
Respondent’s costs for legal representation andstasse in the amount of USD
2.000,000.00 (two million United States dollarshisl amount shall be paid within 30
(thirty) days following receipt of the Award, faily which simple interest shall run on
such amount at LIBOR (annual), as requested by dretsmt’>*

366. Under Article 41(5) of the UNCITRAL Arbitration Res, the Tribunal has to render an
accounting of the deposits received. The advanaderby the Parties to cover the fees
and expenses of the Tribunal and of the PCA afellasvs:

Claimant: EUR 425,000.00
Respondent: EUR 425,000.00

367. The advances having being paid in equal sharess giall be no settlement between the

Parties in that regard.

*341d., para. 52.
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368. The total costs for fees and expenses regardingrtiitrators and PCA are fixed at EUR
778,100.62, divided as follows:

Prof. Piero Bernardini: EUR 255,675.00 (fees), E®)898.40 (expenses)

Prof. Michael Pryles: EUR 149,887.50 (fees), EURBE3.27 (expenses)
Prof. Brigitte Stern: EUR 125,475.00 (fees), EUR4A25.19 (expenses/VAT)
PCA: EUR 76,353.69

Tribunal expenses: EUR 113,932.57

369. The Parties’ respective portions of these tribwealts, amounting to EUR 389,050.31 for
each side, shall be deducted from the deposit leadPCA shall reimburse the amount of
EUR 35,949.69 to each side in accordance with krti4l1(5) of the UNCITRAL
Arbitration Rules.

CHAPTER V — PRAYER FOR RELIEF

370. Claimant’s prayer for relief is as follows:

“Claimant claims
(1) damages in the amount of not less than US$ 56.1IDIN;

(2) pre and post judgement interest assessed on a aorddeasis and at a rate of
15%, and running from 1 January 2008;

(3) its legal and other costs of bringing these procegst and
(4) such other relief that the Tribunal finds to betjasd proper:**°

371. Respondent’s prayer for relief is as follows:

“The Respondent respectfully requests that the faibenter a decisian

(1) That the Respondent has not breached any of ligations under the BIT in
relation to the Claimant’s investment;

(2) Rejecting all of the Claimant’s investment;

(3) Ordering the Claimant to pay all of the Respontenbsts associated with
these proceedings, including the arbitrators’ feesl administrative costs, and
the legal costs (including attorneys’ fees) incdritgy the Respondent, in an
amount to be quantified; and

(4) Ordering any other relief that the Tribunal sees °

43 Statement of Claim, para. 124.

43 Statement of Rejoinder, para. 189.



Page 112 of 112

CHAPTER VI - DISPOSITIVE PART OF THE DECISION

372. Having carefully considered the Parties® arguments in their written and oral submissions

as well as the evidence produced by each of them, for all the foregoing reasons, the

Tribunal unanimously decides and orders as follows:

Date:

(1) Respondent has not breached any of its obligations under the BIT in relation to
Claimant’s investment;

(2) All of Claimant’s claims in that regard are dismissed;

(3) The Parties shall share equally all fees and expenses of the Tribunal as well as
PCA’s fees and expenses, which are paid out of the advances made by the
Parties;

(4) Claimant is ordered to pay to Respondent the sum of USD 2,000,000.00 (two
million United States dollars) on account of Respondent’s costs for legal
representation and assistance, increased by simple interest at LIBOR (annual)
from the date of receipt by Claimant of this Award in case of failure to make
payment within 30 (thirty) days from said award receipt;

(5) The PCA shall reimburse EUR 35,949.69 to each Party in respect of the
unexpended balance of the deposit;

(6) All other claims and requests by the Parties are dismissed.

|2 ’Sum 2012

ol Friblefen_
MicA;s Brigitte Stern

(Arbitrator) (Arbitrator)

Lo s

Piero Bernardini

(Presiding Arbitrator)
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