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l. SUMMARY OF ARGUMENT

1. This arbitration presents issues of vital importance to the Sudanese people and the
international community. These issues concern the Ngok Dinka’s right to their historic
homeland in the Abyei Area and, more fundamentally, the rule of law in contemporary
affairs. Regrettably, the Government’s position in this arbitration ignores — and would do
grave violence to — both the people of the Abyei Area and the rule of law.

2. The Government’s Memorial advances a laundry list of eleven different objections to
the decisions made by the ABC Experts. Although disguised as supposed “excesses of
mandate,” the GoS’s objections in fact disregard and gravely distort both the parties’
agreements regarding the ABC proceedings and the provisions of the Abyei Arbitration
Agreement. Thus, the Government purports to equate the ABC Experts with an ICSID or
commercial arbitration tribunal, ignoring the tailor-made provisions of the parties’ procedural
agreements regarding the ABC; the Government similarly disregards its own officials’ active
participation in the ABC proceedings — including in a number of the very procedural actions
that the GoS now challenges. At the same time, the Government attempts to equate this
Tribunal with an ICSID annulment panel, ignoring the terms of the parties’ Arbitration
Agreement and urging this Tribunal to exceed its own jurisdictional authority.

3. As detailed in this Reply Memorial, there is no merit to any of the GoS’s purported
objections, which are both inadmissible in these proceedings and fundamentally inconsistent
with the parties’ agreements and the rule of law. The ABC Experts addressed and
unanimously decided precisely the matters that the parties submitted to them, after applying
specifically tailored fact-finding and dispute resolution procedures, collaboratively developed
by and with the parties themselves. The GoS’s refusal now to honor its commitment to
respect the ABC Experts’ decision contradicts basic principles of pacta sunt servanda and res
judicata, fundamental to the rule of law.

4. It bears emphasis that this case involves two parties who cooperatively designed a sui
generis dispute resolution procedure and agreed to the selection of five distinguished experts
in African history, politics, ethnography and law — including three respected African
professors. With the parties’ active participation, those Experts overcame substantial
logistical, security and other constraints and unanimously rendered a well-reasoned decision
that bespeaks deep expertise. It is fundamental to the rule of law, and to the rights of the
people of the Abyei Area, that the parties’ repeated promises to respect the ABC Experts’
decision as final and binding be given full effect. Any other result would gravely undermine
the rule of law and the efficacy of consensual dispute resolution agreements in modern
affairs.

5. The Government’s Memorial also advances — without even the pretense of evidentiary
support — factual claims that can only be described as frivolous. According to the GoS, the
Ngok Dinka resided entirely below the Kiir/Bahr el Arab in 1905, confined to a narrow, 14-
mile wide strip of swampland on the south bank of the river.

6. That position is comprehensively refuted by a substantial and uniform body of
historical documentation, cartographic evidence, witness testimony and
environmental/cultural evidence, as well as by a recently conducted Community Mapping
Project. In reality, the evidence demonstrates beyond a shadow of a doubt that in 1905 the
Ngok Dinka lived throughout the Bahr region, extending north from the Kiir/Bahr el Arab,
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past the Ngol/Ragaba ez Zarga, to the goz. Although there is no reason (or jurisdictional
authority) for this Tribunal to reconsider these issues of fact, the evidentiary record makes it
unmistakably clear that the ABC Experts’ factual findings regarding the Ngok Dinka’s
ancestral homeland were correct — and that the Government’s claims to the contrary are
manifestly wrong.

A. The Government Has Failed to Establish That the ABC Experts Exceeded
Their Mandate

7. The Government’s Memorial advances a collection of eleven separate objections to
the ABC Experts’ actions and the ABC Report. In particular, the Government alleges three
purported violations of “procedural conditions,” four supposed “substantive” excesses of
mandate and four alleged breaches of “mandatory criteria.” The Government claims that
each of these various alleged violations constitutes an “excess of mandate” by the ABC
Experts.

8. As detailed in Part 1l below, the GoS’s eleven complaints are all spurious, advanced
in an attempt to sow as much confusion as possible and to relitigate the substance of the
parties’ dispute and the ABC Experts’ procedural actions. That is true for multiple,
independently sufficient reasons, any one of which suffices to dismiss the Government’s
claims. Indeed, in many instances, it is difficult to discern any good faith basis for the GoS’s
complaints about the ABC Report, most of which ignore the terms of the parties’ agreements,
the parties’ actions during the ABC proceedings and the terms of the ABC Report, as well as
long-settled principles of law.

1. The Government’s Challenges to the ABC Report Do Not Constitute
“Excesses of Mandate” and Are Beyond this Tribunal’s Jurisdiction

9. First, the vast majority of the Government’s laundry list of complaints fall outside the
scope of this Tribunal’s authority under Article 2 of the Abyei Arbitration Agreement. In all
but arguably one instance (involving alleged grazing rights in the goz), the GoS’s complaints
cannot be categorized as an “excess of mandate” under Article 2 of the Arbitration
Agreement. Despite the Government’s efforts to rewrite this Tribunal’s mandate, its
complaints are simply not admissible grounds for this Tribunal to disregard the ABC Report.

10.  This Tribunal’s authority under Articles 2(a) and 2(b) of the Abyei Arbitration
Agreement is limited to a straightforward and uncomplicated issue. Article 2(a) of the
Agreement provides that the only basis on which this Tribunal may disregard the ABC
Report is by reference to “whether or not the ABC experts had, on the basis of the agreement
of the Parties, as per the CPA, exceeded their mandate WHICH IS ‘to define (i.e., delimit)
and demarcate the area of the nine Ngok Dinka Chiefdoms transferred to Kordofan in
1905.””

11.  Under Article 2(a) , the sole basis for this Tribunal to disregard the ABC Report is an
excess of the ABC Experts’ mandate. Article 2(a) does not permit open-ended challenges to
the ABC Report for purported violations of “procedural conditions” or for breaches of
supposed “mandatory criteria.” Nor does Article 2(a) refer more generally to concepts of
nullity or invalidity of arbitral awards, for example, by incorporating the well-known lists of
grounds of invalidity or nullity included in instruments such as the New York Convention,
the ICSID Convention or the Draft ILC Convention on Arbitral Procedure. Any of these
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approaches could have been adopted as a basis for this Tribunal’s authority to disregard the
ABC Report, but none was.

12. Instead, the parties provided, in clear and mandatory terms, for a bespoke definition of
“excess of mandate” in Article 2(a) (“their mandate WHICH 1S...”). Article 2(a) did not
define this Tribunal’s authority by reference to the ABC Experts having “exceeded their
mandate which is set forth in the Rules of Procedure” or having “exceeded their mandate
which is reflected in generally recognized mandatory criteria.”

13. Rather, Article 2(a) defined the concept of “excess of mandate” by reference to the
ABC Experts’ substantive task “which is” defining and delimiting the Abyei Area. The
relevant issue under Article 2(a) — and the only issue — is therefore whether the ABC Experts
decided matters falling outside the scope of (“exceeding”) the category of decisions which
was submitted to them. That category of decisions — comprising the ABC Experts’ mandate
—was “to define ... and demarcate” the Abyei Area, which is precisely what the ABC Report
does. With only the arguable exception of the GoS’s objection regarding grazing rights in the
goz (which, as discussed below, is without any factual or legal basis), none of the
Government’s eleven challenges to the ABC Report fall within this definition of an “excess
of mandate.”

14. Even if Article 2(a) did not provide an express definition of “excess of mandate”
(which it does), the Government ignores well-settled authority addressing the meaning of an
excess of mandate. These authorities make clear that an excess of mandate is limited to cases
where the tribunal “decides upon that which was not in fact submitted to them”
(Commentary on the Draft Convention on Arbitral Procedure Adopted by the International
Law Commission at its Fifth Session) or “delimits, in whole or in part, a boundary in areas
not covered by the terms of reference and thus exceeds the territorial scope of its
jurisdictional powers.” (Kaikobad, The Quality of Justice: ‘Exces de Pouvoir’ in the
Adjudication and Arbitration or Territorial and Boundary Disputes). Consistent with these
authorities, the 1CJ and other international tribunals have consistently refused to permit
procedural objections to be advanced as either “excess of mandate” or jurisdictional
challenges.

15.  This conclusion is confirmed by the very legal authorities relied upon by the
Government in support of its purported “excess of mandate” claims (i.e., the ICSID
Convention, the New York Convention and various national arbitration statutes). All of these
authorities distinguish carefully and explicitly between an excess of mandate (addressed in
Acrticle 52(1)(b) of the ICSID Convention, Article V(1)(c) of the New York Convention and
Avrticle 34(2)(a)(iii) of the UNCITRAL Model Law) and a violation of either procedural
guarantees or public policy/mandatory law rules (addressed in Article 52(1)(d) and (e) of
the ICSID Convention, Articles V(1)(b), V(1)(d) and V(2) of the New York Convention and
Articles 34(2)(a)(ii), (iv) and 34(2)(b) of the UNCITRAL Model Law).

16. For all these reasons, there is no basis for the Government’s current effort to
challenge the ABC Report on the grounds of alleged violations of “procedural conditions”
and “mandatory criteria.” These types of complaint simply do not constitute an “excess of
mandate,” and are therefore not within this Tribunal’s authority as defined by Article 2 of the
Abyei Arbitration Agreement.

17.  Similarly, at least three of the four purported excesses of “substantive mandate”
alleged by the Government are nothing of the sort. Rather, these complaints are
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disagreements by the Government with the ABC Experts’ decision on the merits of the
parties’ dispute.

18.  Asdiscussed in detail below, the Government’s purported “substantive mandate”
complaints do not concern the ABC Experts allegedly deciding disputes outside or in excess
of their mandate (either as defined by the Abyei Arbitration Agreement, or otherwise).
Rather, the Government’s complaints involve disagreements with how the ABC Experts
substantively interpreted the Abyei Protocol’s definition of the Abyei Area (“area of the nine
Ngok Dinka chiefdoms transferred to Kordofan in 1905”). That disagreement with the merits
of the ABC Experts’ decision is plainly not the basis for an excess of mandate claim.

19.  Any contention that a misinterpretation of the definition of the Abyei Area by the
ABC Experts would constitute an excess of mandate is wholly implausible. That can be
demonstrated by considering this Tribunal’s mandate under Article 2(c), which is to “define
(i.e., delimit) on map the boundaries of the area of the nine Ngok Dinka chiefdoms
transferred to Kordofan in 1905.” If the ABC Experts’ misinterpretation of this formula was
an excess of substantive mandate — as the Government suggests — then the same would be
true of an alleged misinterpretation of the same formula by this Tribunal. If the ABC
Experts exceeded their mandate by adopting the “wrong” definition of the Abyei Area, then
this Tribunal would be subject to exactly the same attack, with only the identity of the party
making the challenge to be determined.

20.  That result is no less (or more) absurd than claims that the ABC Experts’ alleged
misinterpretation of the definition of the Abyei Area could be an excess of mandate. Rather,
in each case, the decision-maker’s interpretation of what is meant by “the area of the nine
Ngok Dinka chiefdoms transferred to Kordofan in 1905” is merely a substantive
interpretation of law, or a factual assessment, not subject to review or challenge as an excess
of mandate. Indeed, it is precisely to avoid such absurd, never-ending possibilities of
challenge, that an error of substance, law, treaty (and contract) interpretation or fact simply is
not grounds for claiming an excess of mandate.

21. In sum, the Government’s supposed procedural and “mandatory criteria” complaints,
as well as all but one of its alleged substantive mandate claims, would not constitute excesses
of mandate (even if one assumed that they had some factual or legal basis, which they do
not). As such, these complaints do not fall within this Tribunal’s authority and do not
provide admissible grounds for disregarding the ABC Report. That is a complete and
independently sufficient basis for dismissing all of the Government’s complaints.

2. The Government’s Eleven Purported “Excess of Mandate” Claims Are
All Spurious

22.  Second, even if the Government’s laundry list of complaints were admissible in these
proceedings (which they are not), all of those complaints are wholly without substance either
as a matter of fact or law. In many instances, the GoS’s allegations are contradicted by the
clear terms of the parties’ agreements and the explicit statements of the parties before the
ABC. In all instances, the Government’s complaints rest on highly selective and misleading
presentations of legal authority, which simply do not give rise to the various “general
principles of law and practice” alleged by the GoS Memorial.



a) The Government Ignores the Presumptive Finality of
Adjudicative Decisions and Disregards the Specialized
Character of the ABC Proceedings

23. Preliminarily, the Government misconceives both the character of the ABC and its
proceedings as well as the legal consequences of the ABC Report. The GoS Memorial begins
by acknowledging — as it must — the adjudicative character of the ABC and the consensually-
agreed ABC proceedings. Despite that, the Government’s Memorial then ignores the general
principles of law that apply to such adjudicative decisions, while crudely and incorrectly
attempting to equate the ABC and its proceedings with an international arbitral tribunal and
this Tribunal with an ICSID annulment panel.

24.  Thus, the Government contends that “the entire mechanism by which the ABC and
the Experts were entrusted with their task closely resembled that found in international
arbitral practice.” (GoS Memorial, at para. 132.) According to the Government, this permits
“[r]eference to arbitral practice in general, including annulment proceedings under Article
53 [sic; presumably intended by the Government to be Article 52] of the ICSID Convention,
... given that the Tribunal is called upon to act in a manner that is, at least as concerns this
aspect of its task, similar to that of an annulment panel.” (GoS Memorial, at para. 131.)

25.  This analysis is confused and wrong. In adopting it, the Government ignores
fundamentally important and distinctive features of the ABC and the ABC proceedings,
including: (a) the composition and structure of the ABC and its 15 members (which included
both partisan, party-appointed members and impartial ABC Experts); (b) the independent,
investigatory authority of the ABC Experts to conduct their own research and fact-finding,
including through consulting archives and other relevant sources of information wherever
they might be available; (c) the broad procedural discretion of the ABC Experts; (d) the
unique and complementary areas of expertise of the ABC Experts, particularly in matters of
Sudanese and African history, geography, ethnography and law; and (e) the deliberately
informal, collaborative and non-technical character of the ABC proceedings.

26.  These various characteristics of the ABC and the ABC proceedings render inapposite
most of the international investment and commercial arbitration rules cited by the
Government. The simple point is that, contrary to the Government’s suggestions, the parties
did not submit their dispute to an ICSID tribunal of international arbitration practitioners,
applying the ICSID Rules. Instead, the parties submitted their dispute to five African history
and ethnography experts, who applied the tailor-made ABC Rules of Procedure. The rules
and other authorities governing ICSID or international commercial arbitrations are, by their
terms, wholly inapplicable to the very different procedural context of the ABC’s investigative
activities.

217. Moreover, while acknowledging the adjudicative character of the ABC proceedings
and attempting to rely on particular ICSID or ICC rules, the GoS’s Memorial ignores entirely
the general principles of law applicable to consensually-agreed adjudicatory decisions, such
as the ABC Experts’ boundary determination. In particular, the Government disregards the
presumptive finality of the ABC Experts’ decision as well as the fundamentally important
general principles of law limiting the scope of any challenge to any adjudicative decision:

a. an excess of mandate, like other grounds for challenging an adjudicative
decision, is an exceptional conclusion, as to which the party refusing to comply bears
a heavy burden of proof;
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b. any excess of mandate must be shown to be “manifest,” “flagrant,” “glaring,”
“substantial” and unambiguous; and

C. errors of law, fact or treaty interpretation are not grounds for finding an excess
of mandate.

28.  The foregoing conceptual errors attend the Government’s discussion of each of its
eleven purported objections to the ABC Experts’ actions and decision. All of the
Government’s objections depart from a mistaken premise — namely, that the ABC can be
equated with an ICSID or ICC arbitral tribunal and that this Tribunal can be equated with an
ICSID annulment Committee or national recognition court — while ignoring well-settled
principles of finality which are applicable generally to all adjudicative decisions. As detailed
below, these flaws infect and provide recurrent grounds for dismissing the Government’s
entire case.

b) The Three Procedural Breaches Alleged by the Government
Were Neither Violations of the Parties” Agreement Nor
Otherwise Irregular

29.  The Government first alleges three purported violations of “procedural conditions” by
the ABC Experts that it claims constitute excesses of mandate. These alleged violations of
the parties’ procedural agreements are: (a) the ABC Experts’ meetings with several Ngok and
Twic Dinka community members in Khartoum; (b) an email exchange with a third party (Mr.
Millington, of the U.S. Embassy and a representative to IGAD); and (c) the ABC Experts’
purported failure to act through the Commission in issuing its decision in the ABC Report.
None of these purported procedural objections has any substance (even if they fell within the
definition of an excess of mandate, which they do not).

30. Most fundamentally, the Government’s analysis ignores the terms of the parties’
agreements regarding the ABC proceedings and the tailor-made and highly-collaborative
character of the ABC process. Entirely absent from the Government’s Memorial is any
recognition of the exceptional character of the ABC and its work — where two warring parties
laid down their arms, mutually selected a specialized and neutral body of largely African
experts to resolve their dispute, and then constructively participated in a remarkable three-
month long proceeding. Also absent from the GoS’s analysis is any acknowledgment of the
diligence and care of the ABC Experts (and the entire ABC), who labored under formidable
time constraints, logistical challenges and security issues to produce an exhaustive and well-
reasoned Report.

31.  The Government’s procedural complaints ignore the substantial innovations and
achievements of the ABC process and instead demonstrate a shabby effort to identify
purported procedural irregularities in the ABC Experts’ actions. In so doing, the
Government’s procedural criticisms proceed from the entirely erroneous premise, outlined
above, that the ABC Experts should be treated as if they were an ICSID or ICC arbitral
tribunal, rather than a boundary commission applying sui generis procedures and possessing
broad, independent, investigative authority. Considered in the context of the parties’ actual
agreements and actions regarding the ABC, the Government’s current procedural complaints
are disingenuous and groundless.

32. Even if one were to look only at the selectively cited sources of authority that the
Government considers relevant, its analysis of the ABC Experts’ procedural authority is
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fundamentally flawed. In particular, the Government fails to consider: (a) the broad
procedural discretion of international arbitral tribunals and similar adjudicative bodies under
general principles of law; (b) the elevated burden of proof applicable to attempts to invalidate
adjudicatory decisions based on claims of procedural unfairness; and (c) the presumptive
adequacy of procedural decisions by international arbitrators and similar adjudicative bodies
under general principles of law.

33.  Turning to the Government’s individual procedural objections, there is no merit at all
to the Government’s complaints about the ABC Experts” Khartoum meetings with Ngok and
Twic Dinka community members. That is true for multiple, independently sufficient reasons,
all of which must be considered in the context of very substantial deference to the ABC
Experts’ procedural decisions and the very heavy burden of proof that the Government bears:

a. The parties’ agreements and the Rules of Procedure granted the ABC Experts
broad procedural discretion and investigatory powers. Those powers included the
ABC Experts’ authority to meet independently with third parties and conduct other
research, with a specific guarantee that “Commission members should have free
access to members of the public other than those in the official delegations at the
locations to be visited.” (ABC Rules of Procedure, Art. 7.) Conversely, the parties’
agreements imposed no prohibitions against meetings such as those that took place in
Khartoum, leaving the ABC Experts free to pursue exactly such investigations.

b. The Khartoum meetings were also wholly consistent with the parties’
procedural expectations, as specifically discussed at the time by the parties. The
Government and SPLM/A appointees on the ABC, along with the ABC Experts
themselves, discussed both the ABC Experts’ general authority to meet with third
parties, as well as the specific subject of the Khartoum meetings, to which the
Government raised no objection. On the contrary, it was a prominent Government
supporter and current Presidential adviser (Bona Malwal) who arranged the Khartoum
meeting between the ABC Experts and the Twic Dinka.

C. Even if there were some basis for objecting to the Khartoum meetings (which
there is not), the Government waived any objection it might have had. The
Government did so both by not raising such objections during the ABC proceedings
and by reason of its awareness of and involvement in arranging the Twic Dinka
meetings. Indeed, the Government also expressed its appreciation for the ABC
Experts’ efforts in conducting additional meetings in Khartoum. Only now, after the
Government has decided to dishonor its obligation to accept the ABC Report, has it
raised any objection to the Khartoum meetings — an opportunistic litigation tactic that
well-settled authority precludes.

d. Even if one assumed (contrary to fact) that the Khartoum meetings violated
some (unspecified) provision in the parties’ procedural agreements, this would not be
the sort of serious violation of a fundamental procedural guarantee that would permit
the ABC Report to be disregarded. Insofar as any violation occurred at all, that
breach would at most have been an inadvertent misunderstanding of the limits of the
ABC Experts’ investigative authority, no different in substance than the ABC
Experts’ meetings with Mr. and Mrs. Tibbs, Professor Cunnison and the various
curators at the Sudan archives — all meetings which the Government conspicuously
makes no attempt to challenge.



34.

e. The Government also does not identify any harm suffered as a result of the
Khartoum meetings, much less the sort of grave prejudice required to disregard an
adjudicative decision on the basis of a procedural irregularity. Here, the Khartoum
meetings resulted in nothing more than cumulative and largely immaterial
information, which had no effect on the ABC Experts’ decision.

There is also no basis for the Government’s purported complaints about the

Millington email. Again, that is true for multiple, independently sufficient reasons, all of
which must again be considered in the context of substantial deference to the ABC Experts’
procedural decisions and the very heavy burden of proof that the Government bears:

35.

a. As already noted, the ABC Experts were granted broad procedural discretion
and investigatory powers, including the powers independently to conduct such
research as they deemed appropriate and to meet with third parties. Nothing forbade,
and the parties’ procedural arrangements instead contemplated, contacts by the ABC
Experts with third parties such as Mr. Millington.

b. Even if one assumed (contrary to fact) that the Millington email somehow
violated the parties’ procedural agreements, that would not have been a serious
violation of a fundamental procedural guarantee — and, as noted above, it is only such
a violation that would permit the ABC Report to be disregarded. Rather, any such
violation would at most have been a single email exchange, made in inadvertent
misunderstanding of the limits of the ABC Experts’ investigative authority, again no
different in character than contacts that the Government has not protested (e.g., with
Mr. and Mrs. Tibbs, Professor Cunnison and curators at the Sudan archives).

C. Finally, and in any event, the Government does not identify any injury arising
from the Millington email, much less the sort of grave prejudice required to disregard
an adjudicative decision. Here again, the Millington email provided nothing more
than cumulative information that had no effect on the ABC Experts’ decision. Indeed,
the notion that a single email exchange between a third party and one of the ABC
Experts, involving a tangential issue, could provide grounds for invalidating the entire
ABC Report is scarcely serious.

Likewise, there is no basis for the Government’s complaints that the ABC Experts

failed to act through the Commission by making insufficient efforts to reach consensus
among the ABC members before issuing the final ABC Report. Once more, this is true for
multiple, independently sufficient reasons, which must all be considered in the context of the
very substantial deference to which the ABC Experts’ procedural decisions are entitled and
the very heavy burden of proof that the Government bears:

a. The parties’ procedural agreements specifically provided that the ABC
Experts (as distinguished from the ABC as a whole) were themselves to prepare the
final ABC Report and present it to the Presidency. Nothing in the parties’ agreements
required the ABC Experts to circulate a draft report to the full Commission prior to
presenting the final ABC Report to the Presidency. The ABC Rules of Procedure
required only that the ABC use reasonable efforts to achieve a consensus during the
ABC proceedings. Nothing in the parties’ procedural agreements limited or restricted
how the ABC Experts might seek to achieve consensus among either the ABC
members or the parties. There can be no dispute that the ABC made diligent efforts to
achieve a consensus on multiple occasions and there is no basis for suggesting that the
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36.

ABC Experts were required to take any further steps prior to delivering their final
Report.

b. The parties repeatedly and specifically discussed the presentation of the ABC
Experts’ final Report to the Presidency before it occurred. These discussions were
conducted without any suggestion by the Government that the course being adopted
by the ABC Experts was improper or that the Government wanted or expected the
ABC Experts to circulate a draft Report. To the contrary, the Government made it
clear that it wanted no further efforts by the ABC Experts to achieve a consensus
before they delivered the final ABC Report, that any such efforts would be futile and
that the Government wanted the ABC Experts to proceed to a final decision.

C. Even if one assumed (contrary to fact) that the ABC Experts’ efforts to
achieve a consensus were inadequate and violated some provision in the parties’
procedural agreements, that would not have been the sort of serious violation of a
fundamental procedural guarantee required to invalidate an adjudicative decision.
Rather, the only provision that the Government suggests might have been violated
involved nothing more than an expectation that the ABC Experts would use
reasonable efforts to achieve consensus (the ABC Experts “will endeavour” to find a
consensus). Moreover, this provision had not been included by the parties in any of
their procedural agreements and had instead been introduced into the ABC Rules of
Procedure by the ABC Experts themselves. The notion that a violation of this sort of
provision could invalidate the entire ABC Report is again scarcely serious.

d. The Government waived any possible objection to the ABC Experts’ approach
to achieving consensus. It did so by specifically inviting the ABC Experts to prepare
their final Report, by rejecting the possibility of consensus or compromise and by
participating in arrangements for the presentation of the ABC Experts’ final Report
without indicating any objections.

e. Finally, and in any event, the Government does not identify any injury arising
from the ABC Experts’ unsuccessful efforts to achieve consensus among the
Commission members, much less the sort of grave prejudice required to disregard an
adjudicative decision on the basis of a procedural irregularity. In fact, the parties and
the ABC made three separate efforts to achieve consensus — each of which was
rejected by the Government. At the same time, as the transcripts of the ABC
proceedings show, the Government made very clear that it was unwilling to accept
any compromise on the question of the Abyei Area boundaries. In the circumstances,
there is no basis for suggesting that further efforts to achieve consensus among the
Commission members would have been successful and there can therefore have been
no prejudice (serious or otherwise) from the ABC Experts’ actions.

In these circumstances, the Government has entirely failed to sustain its very heavy

burden of proving some sort of grave violation of a fundamental procedural guarantee by the
ABC Experts — much less a procedural violation that would begin to justify disregarding the
ABC Report. Rather, by all appearances, the Government has disingenuously contrived
after-the-fact procedural complaints, from circumstances that it was well aware of and took
part in arranging, in a cynical effort to sow confusion and attempt to relitigate the substance
of the parties’ dispute.



C) The Four Supposed Excesses of Substantive Mandate Alleged
by the Government Are Spurious

37. The Government asserts that the ABC Experts exceeded their “substantive mandate,”
defined by the GoS Memorial as “the scope of the consent given by the Parties to the [ABC
Experts] to resolve the dispute” submitted to them. (GoS Memorial, at paragraphs. 227-229.)
In particular, the Government alleges that the ABC Experts committed four separate
substantive excesses of mandate based on allegedly: (a) “refus[ing] to decide the question
asked;” (b) “answering a different question than that asked;” (c) “ignoring the stipulated date
of 1905;” and (d) “allocating grazing rights within and beyond the Abyei Area.”

38. Each of the first three of these alleged “substantive” breaches amounts to either the
same, or a closely related, complaint. None of these alleged excesses of substantive mandate
has any basis. That is true for multiple, independently sufficient reasons.

39. In particular, none of the Government’s claims about the ABC Experts’ supposed
disregard of their substantive mandate is supported by the contents of the ABC Report, the
terms of which flatly contradict each of the Government’s claims. Indeed, when one reads
the ABC Report with any care, it is very difficult to understand how the Government could
seriously make the claims that it does. Moreover, in an unfortunate number of instances, the
GoS Memorial’s approach to advocacy has been to misquote — without ellipses or other
explanation — relevant excerpts from the ABC Report. That effort to twist the ABC Experts’
analysis into a more vulnerable target is as regrettable as it is ineffective.

40. In fact, as their Report makes unmistakably clear, the ABC Experts carefully
answered the question that was put to them — which was “to define and demarcate the area of
the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905, referred to herein as Abyei
Area.” (Abyei Protocol, Art. 5.1.) The ABC Report specifically restated this question in its
Preface and then addressed it at length in a 45-page, single spaced main report, together with
five Appendices (which totalled another 206 pages) and several maps.

41.  The ABC Report concluded with a detailed definition of the Abyei Area (by reference
to latitudes and longitudes). The ABC Experts then set forth latitudinal and longitudinal lines
defining the Abyei Area’s geographic scope in a “Final and Binding Decision.” (ABC
Report, p. 21.) Those coordinates were then drawn by a cartographer on Map 1 (titled “Abyei
Area Boundaries”).

42.  Given the terms of the ABC Report, it is entirely misconceived to contend that the
ABC Experts refused to “carry out the task” or refused to “answer the question” put to them,
or that they answered “the wrong question.” The ABC Experts fulfilled precisely the task
that they were mandated to perform by defining and delimiting the Abyei Area as defined in
the Abyei Protocol.

43.  The ABC Experts also plainly did not “ignor[e] the stipulated date of 1905 — again,
as even a cursory reading of their Report confirms. In total, the 1905 date is referred to some
48 times in the ABC Report, the text of which makes crystal clear that the ABC Experts
regarded the location of the Ngok Dinka and Misseriya in 1905 as the decisive issue and time
period for their decision. It was for these reasons that the ABC Experts said — in a sentence
that the Government’s discussion studiously fails to quote, address or even mention — that:
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“iIt was necessary for the experts to avail themselves of relevant historical material
produced both before and after 1905, as well as during that year, to determine as
accurately as possible the area of the nine Ngok Dinka chiefdoms AS IT WAS IN
1905.” (ABC Report, Part I, at p. 4, Appendix B (emphasis added).)

Again, even a partisan and blinkered reading of the ABC Report cannot help but see the
simple truth that the ABC Experts addressed precisely the question put to them in Article 5.1
of the Abyei Protocol, focusing specifically on the “stipulated date of 1905.”

44, In reality, the complaints in the GoS Memorial are inadmissible, after-the-fact efforts
by the Government — under various guises — to wriggle out of its promise to honor the ABC
Report and to relitigate different aspects of the merits of the parties’ dispute. At the end of
the day, what the Government complains of is nothing more than the ABC Experts’ refusal to
accept the GoS’s implausible interpretation of the definition of the Abyei Area in Article
1.1.2 of the Abyei Protocol. Of course, for the reasons outlined above, even if such a refusal
were erroneous (which it was not), it would be a substantive mistake of law or fact, and not
an excess of mandate. Indeed, the Government acknowledges as much by addressing the
substantive interpretation of the definition of the Abyei Area in Chapter 6 of its Memorial
(and not in Chapters 4 and 5).

45, In any event, as discussed below, it is clear that the ABC Experts’ interpretation of
Article 1.1.2 was entirely correct. Moreover, the Government’s case does not even remotely
begin to overcome the well-settled deference to adjudicatory bodies’ interpretations of their
mandates, much less to demonstrate a “flagrant,” “manifest” and “glaring” excess of
mandate. Again, in these circumstances, there is simply no basis for the Government’s
substantive excess of mandate claims.

46.  The Government also claims that the ABC Experts exceeded their substantive
mandate by “allocating grazing rights beyond and limiting them within the *Abyei Area.””
According to the GoS Memorial, the ABC Report did this in two ways: (a) “in seeking to
confer on the Ngok grazing rights outside the ‘Abyei Area;’” and (b) in seeking to limit
within the Abyei Area the exercise of rights conferred by Article 1.1.3 of the Abyei
Protocol.” (GoS Memorial, at para. 249.) Both of these claims are baseless, once more
resting on wholly artificial misreadings of the ABC Report.

47. In fact, the ABC Experts did no more than confirm that their decision did nothing to
alter the pre-existing grazing and related rights of the Misseriya and Ngok Dinka in the
region. This was made perfectly clear — in language from the ABC Report which the
Government again unhelpfully chooses to omit from its Memorial — providing that “[t]he
Ngok and Misseriya shall retain their established secondary rights to the use of the land ... .”
The ABC Experts’ statements on this issue were nothing more than a savings clause; far from
being an excess of mandate, the ABC Experts’ statements were designed to ensure that no
excess of mandate might be claimed.

48. In any event, the ABC Experts would have been well within their mandate, including
their incidental jurisdiction, to address issues of the parties’ grazing rights, had they chosen to
do so. Moreover, even had they exceeded their remedial authority, it would be entirely
implausible to suggest that the ABC Experts committed the sort of “flagrant” or “glaring”
excess of mandate that would be required to disregard their decision by supposedly erring in
their treatment of one category of traditional land use rights (grazing) in a limited region.
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49, Finally, even if the ABC Experts were found to have exceeded a portion of their
mandate in their treatment of grazing rights (which they did not), this would not permit
disregarding the remainder of their decision regarding the Abyei Area’s boundaries. At most,
their decision on grazing rights would be null and void and, in any case, it is well-settled that
if the erroneous part of an award is separable from the rest of the decision, only this part will
be invalidated — not the decision as a whole. Here, invalidating the ABC Report’s treatment
of grazing rights would have no effect whatsoever on other aspects of the Report. Instead, it
would concern only incidental rights to a 10-mile wide strip of harsh and arid goz, and not the
remainder of the boundary determination.

d) The Four Violations of “Mandatory Criteria” Alleged by the
Government Are Spurious

50.  The Government next alleges that the ABC Experts committed four violations of
“mandatory criteria.” These violations are allegedly: (a) “failure to state reasons capable of
supporting the decision;” (b) reaching a decision “on the basis of an equitable division or ...
ex aequo et bono;” (c) “apply[ing] unspecified ‘legal principles in determining land rights;’”
and (d) “attempt[ing] to allocate oil resources.”

51. Even if one were to look only to the selectively cited sources of mandatory rules that
the Government proffers, its analysis is misconceived. In particular, the Government fails to
consider: (a) the well-settled rule that an arbitral award or other adjudicatory decision may be
invalidated for a violation of mandatory law only in very rare and exceptional cases; (b) the
equally well-settled principle that violations of mandatory laws or public policy will only be
found where there is a serious and direct violation of a fundamentally important, mandatory
legal rule; and (c) the fact that an arbitral award must be interpreted to uphold, and not to find
fault with, it.

52.  The Government’s Memorial ignores all of these well-settled principles of law,
instead straining both to create mandatory legal rules (where none exist) and to twist the text
of the ABC Report to create flaws (again, where none exists). There is no basis for any of
these claims as to violations of the Government’s purported “mandatory criteria.” That is
true for multiple, independently sufficient reasons (again, quite apart from the fact that such
claims do not fall within an excess of mandate).

53. Most fundamentally, the purported “mandatory criteria” alleged by the Government
simply do not exist as general principles of law. Notably, the Government does NOT rely on
the parties’ agreements to justify these principles — because the parties’ agreements impose
no such requirements. Rather, as its label indicates, the Government purports to derive these
“mandatory criteria” entirely from legal authority external to the parties’ agreements and, in
particular, from international investment and commercial arbitration authority.

54.  The Government’s effort to construct purported mandatory rules, applicable to the
ABC Experts, relies on an eclectic, but confused, grab-bag of ICSID and commercial
arbitration authorities. Most of these authorities are cherry-picked from inapposite legal
regimes and have little relevance to the sui generis procedures of the ABC. Even if they were
relevant, however, these authorities fail entirely to support the supposed mandatory criteria
claimed by the Government:

a. The authorities cited by the Government do not establish any generally
applicable mandatory rule of law requiring reasoned awards — even in the context of
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arbitral awards, and certainly not in the context of this boundary commission
proceeding. To the contrary, even the international investment and commercial
arbitration authorities relied upon by the Government demonstrate nothing more than
a diversity of approaches to the requirement of reasoned awards — with some
jurisdictions not requiring reasons (save where the parties have so agreed), other
jurisdictions requiring reasons but not permitting either annulment or non-recognition
of unreasoned awards and other jurisdictions mandatorily requiring reasoned awards.
This diversity in no way establishes the mandatory rule the Government claims. Even
if such a rule existed in investment or commercial arbitration (which it does not), it
would not apply to the sui generis ABC proceedings to which the parties in this case
agreed.

It bears emphasis that the parties’ agreements regarding the ABC Experts did not
impose any requirement for a reasoned decision. On the contrary, the only thing that
the parties required (in Article 1.2 of the Terms of Reference) was demarcation of the
Abyei Area on a map. This contrasts starkly with the Abyei Arbitration Agreement’s
provisions in these proceedings, which provide for a reasoned award — confirming
that the parties knew how to draft and impose such a requirement when they wished
to do so. Inthe ABC proceedings, the parties imposed no such requirement and,
although they did not do so, the ABC Experts would have been entirely free to issue a
decision on the definition of the Abyei Area without explaining the reasoning that led
them to that decision.

b. The authorities cited by the Government also do not establish any generally
applicable rule of law requiring that ex aequo et bono decisions must be made only
with the express consent by the parties. Again, different legal traditions adopt
different approaches to the subject, with some national and international approaches
permitting ex aequo et bono decisions absent contrary agreement and others adopting
the reverse presumption. The Government cites nothing indicating that either
approach has crystallized into a generally applicable, mandatory rule in the context of
arbitral awards — much less in the context of boundary commission decisions as
would be relevant here.

It again bears emphasis that nothing in the parties’ agreements regarding the ABC
Experts imposed any prohibition on ex aequo et bono decisions. That contrasts with
the provisions of the Abyei Arbitration Agreement, which impose precisely such a
limitation — again evidencing that the parties were perfectly able to impose such a
limitation when they chose to do so. In the present case, although they did not do so,
the ABC Experts would have been entirely free to decide on the definition of the
Abyei Area ex aequo et bono had they concluded that this was what was appropriate.

C. Finally, the Government does not cite any authority for its other two supposed
“mandatory criteria.” It refers to nothing in support of any rule against an award
relying on unspecified legal principles — whatever that may be — or justifying
invalidation of awards for supposedly improper, subjective motivations by members
of the tribunal. That is because there is no authority for either proposition — both of
which have been rejected in the few cases in which they have been suggested.
Certainly, nothing supports the conclusion that these are general principles of law
applicable to the ABC Report.
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55. In any event, even assuming that there was some legal basis for the Government’s so-
called “mandatory criteria,” which there is not, the ABC Experts did not violate any of these
supposed rules:

a. The ABC Experts did not fail to state reasons in the ABC Report and, on the
contrary, produced a 250 page report (with appendices) that provided an extremely
thorough and expert set of reasons comparing favorably to decisions by most
international and national tribunals. This more than satisfies any possible requirement
for reasoned decisions — particularly given the sui generis character of the ABC and
the ABC proceedings. The Government’s effort to identify two “gaps” in the ABC
Report is both legally irrelevant (because such gaps would not constitute an absence
of reasons justifying invalidation of the ABC Report) and wrong (because it is the
Government’s criticisms of these supposed gaps, and not the ABC Experts’ reasoning,
that is flawed). In reality, the Government’s criticism is at best an illegitimate effort
to advance a substantive disagreement with the ABC Experts’ analysis, rather than a
complaint about lack of reasons.

b. The ABC Experts also did not render an ex aequo et bono decision. That is
apparent from a simple reading of the ABC Report, as well as from the Government’s
contradictory complaint that the ABC Experts wrongly applied African land law
principles.

The only basis cited by the Government for its complaint about a supposed ex aequo
et bono decision is the ABC Experts’ allocation of the goz (defined in the ABC
Report as the area between latitudes 10°10°N and 10°35°N) equally between the
parties. It is clear from the ABC Report, however, that the ABC Experts in no way
rendered an ex aequo et bono decision; instead, in dealing with the goz, they carefully
considered the terms of the Abyei Protocol and the evidence, as well as principles of
African land law. Moreover, even if one ignored the ABC Experts’ express reliance
on principles of African land law (which negate any complaint that the ABC Experts’
decision was ex aequo et bono), nothing precluded the Experts from relying on
principles of equity to resolve the specific question of the allocation of the goz, which
both parties had historically used in varying but, according to the ABC Experts, equal
ways. Applying equitable principles in these circumstances would not have
constituted a decision ex aequo et bono and instead would have been entirely
consistent with well-settled international authority permitting the application of
principles of equity — which form an integral part of international law.

C. There is also no basis for the Government’s complaint that the ABC Experts
improperly relied on supposedly unspecified legal principles of African land law.
Putting aside the fact that nothing (in law or in the parties’ agreements) forbids such
reliance, the ABC Report in fact identifies, with authority, such principles as the land
law principles of British-governed colonies in the late 19" and early 20" centuries and
specifically the Sudanese Condominium. As its Memorial makes clear, the
Government’s real complaint is with the substance of the legal rules applied by the
ABC Experts, but this is not the basis for an excess of mandate claim.

d. Finally, the Government’s claim that the ABC Experts were secretly and
improperly motivated by a desire to allocate oil resources is a tawdry jury point
entirely irrelevant to any excess of mandate claim. In particular, the GoS Memorial
claims that the location of the eastern boundary of the Abyei Area allows an inference
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of improper motivations to include oil fields within the Abyei Area. In fact, had the
Government’s advisers bothered to examine either the parties’ positions before the
ABC or the location of the 1956 provincial borders, they would have seen that the
boundaries established by the ABC were entirely explicable on grounds having
nothing to do with oil wells. Similarly, the purported “smoking gun” statements by
ABC members are in fact exactly the opposite — they are nothing more than
unexceptional explanations of what the ABC Experts did in defining the Abyei Area.

56.  There is, accordingly, no basis for the Government’s various “mandatory criteria”
claims (even if they did fall within an excess of mandate, which they do not). Even if there
was a legal foundation for such claims, which there is not, they simply are not supported by
the terms of the ABC Report or the ABC Experts’ actions.

3. The Government Waived Any Obijections to the ABC Report

57. Finally, the Government has in any event waived its objections to the validity of the
ABC Experts’ decision. The GoS did so both in its agreements relating to the ABC
proceedings in the Comprehensive Peace Agreement and then in its conduct during those
proceedings.

58.  There is no need to repeat the analysis set forth in the SPLM/A’s Memorial (at
paragraphs 792 to 826). Nothing in the Government’s Memorial addresses in any fashion the
Government’s repeated and explicit waivers of any rights to challenge the ABC Experts’
decision.

59. Here, the GoS raised no jurisdictional, procedural or other objection at any time
during the ABC’s work — in which it actively participated. Instead, the GoS repeatedly and
explicitly affirmed that the Commission’s decision would be final and binding. As
Ambassador Dirdeiry said: “When a decision is agreed and accepted beforehand to be final
and binding, it is not acceptable by anybody to deny the right of that committee or body to
issue that decision. And, it’s unmanly of any person not to accept that decision and respect
it.” (See Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June
2005, File 2). Indeed, even after the ABC Report was published, the GoS provided no
comprehensible articulation of any excess of mandate claims. In these circumstances, the
GoS has either waived or is estopped from asserting excess of mandate (or any other) claims
in these proceedings.

B. The Government’s Discussion of the Historical Locations of the Ngok Dinka
and Misseriya and Purported Definition of the Abyei Area Are Demonstrably
Wrong

60.  The final section of the Government’s Memorial — Chapter 6 — purports to provide an
historical analysis of the locations of the Ngok Dinka and Misseriya in 1905 and to define the
boundaries of the Abyei Area. The GoS attempts to do so by addressing: (a) very briefly, the
supposed location of the Ngok Dinka (and the Misseriya) in 1905; (b) at greater length, the
alleged location of the Kordofan/Bahr el Ghazal boundary in 1905; and (c) virtually not at all,
the Government’s interpretation of the Abyei Area, as defined in Article 1.1.2 of the Abyei
Protocol.

61.  There is no need for this Tribunal to revisit the factual conclusions of the ABC
Experts, particularly given their specialized expertise and detailed investigations and
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evidence-taking. Even if one were to do so, however, the discussion in Chapter 6 of the
Government’s Memorial is manifestly wrong in all respects:

a. The Government’s case rests on the egregiously inaccurate factual claim that
the Ngok Dinka were located entirely to the south of the Kiir/Bahr el Arab, in a
narrow, 14-mile wide strip of swampland running along the southern bank of that
river: “[p]rior to 1905, the Western Dinkas (including the Ngok Dinka) were located
to the south of the Bahr el Arab.” (GoS Memorial, para. 332 (emphasis added).) As
discussed below, that claim is demonstrably wrong. It is rejected by an overwhelming
body of consistent, detailed evidence and it was unanimously rejected by the five
ABC Experts on African history, geography and ethnography.

b. The Government’s case also rests on the equally misconceived legal claim that
— no matter where, or how far north, the Ngok Dinka might have lived in 1905 — any
territory north of the Kiir/Bahr el Arab was necessarily excluded from the Abyei
Area. Again, that is absurd; the parties never for a moment considered such a result,
which would have excluded all of the nine Ngok Dinka Chiefdoms from the vast
majority of the lands they occupied and used in 1905, including three of the nine
Ngok Dinka Chiefdoms in their entirity, Abyei town and the homes of the past several
Paramount Chiefs from the Abyei Area.

C. Finally, the Government’s position rests on an inaccurate and selective
presentation of the historical documentation and cartographic evidence concerning the
character and location of the provincial boundary between Kordofan and Bahr el
Ghazal in 1905. That presentation elevates a disputed reference to the “Bahr el
Arab,” as to which the Anglo-Egyptian officials were clearly confused in 1905, into
the basis for dividing the Ngok Dinka’s ancestral homeland in two; again, that is as
inaccurate as it would be unjust.

62. Part 111 of this Reply Memorial addresses each of the Government’s claims with
regard to the definition of the Abyei Area. It shows that all of the Government’s positions are
wrong, in some instances relying on unfortunate, but outright, misquotations of the relevant
documentation and mischaracterizations of the evidence.

1. The Government’s Claim that the Ngok Dinka Were Located Entirely
South of the Kiir/Bahr el Arab in 1905 is Conclusively Disproved by
the Evidence

63. First, as discussed in Part 111(A) below, the Government’s discussion of the location
of the Ngok Dinka in 1905 is based on a highly selective and misleading presentation of the
pre-1905 Condominium records and accounts of miscellaneous European explorers. That
review dwells on materials that are at best irrelevant (such as 18" century travellers who did
not come within 100 miles of the Abyei region or discussions of the “Western Dinka” — a
completely different tribal grouping than the Ngok Dinka).

64. At the same time, the Government’s Memorial disregards many of the most important
historical documents, including critical trek reports (by Percival in 1904 and 1905) and other
Condominium records (by Mahon, Wilkinson, Lloyd and Boulnois). Equally, the
Government’s claims ignore entirely the extensive witness testimony, cartographic materials
and environmental/cultural evidence that was presented to the ABC (and which is attached to
the SPLM/A Memorial). Likewise, the Government fails to consider much of the post-1905
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documentary record, including, most strikingly, the detailed discussion of the locations of the
Ngok Dinka and Misseriya by Professor Cunnison — the Government’s own witness.

65. As a consequence, the Government advances the incredible factual claim that the
Ngok Dinka lived only south of the Kiir/Bahr el Arab in 1905. Among other things, the
Government’s claim is directly contradicted by an extensive, uniform body of specific and
first-hand observations by Condominium officials (including Mahon, Percival, Wilkinson and
Lloyd) made between 1901 and 1905, recorded in nearly two dozen separate documents.
That body of evidence demonstrates beyond any serious doubt that “Sultan Rob” and the
Ngok Dinka lived in permanent settlements extending from the Kiir/Bahr el Arab to the
Ngol/Ragaba ez Zarga and reaching further north to the goz in the northwest of the Bahr
region and toward Lake Keilak in the northeast.

66.  That conclusion is confirmed by a substantial body of cartographic evidence, post-
1905 documentary materials, oral traditions, witness testimony and environmental/cultural
evidence — all of which the Government ignores. In particular:

a. Some 25 separate maps, prepared over a period of 40 years, depict the Ngok
Dinka as occupying the territory of the Bahr region, extending north from the
Kiir/Bahr el Arab to the goz in the northwest of the Bahr region and toward Lake
Keilak in the northeast of the Bahr region, while depicting the Misseriya as centered
on the Muglad region.

b. Some 26 different Ngok Dinka witnesses provide a highly detailed set of
personal accounts attesting to the occupation and use of the Bahr region by the Ngok
over the past century; these accounts provide reliable detail and corroboration of the
documentary record. In contrast, to date, whether for tactical reasons or otherwise,
the Government has chosen to place no Misseriya witness testimony before the
Tribunal in support of its case.

C. The post-1905 documentary record consistently confirms the location of the
Ngok Dinka throughout the Bahr region. That record includes Professor Cunnison
who repeatedly states, in his published works, that “[t]he Muglad is regarded by the
Humr as their home,” whereas by contrast “[m]uch of the Bahr has permanent
Dinka settlements,” noting expressly that the “Dinka have permanent homes.” No
post-1905 document supports the Government’s specious claim that the Ngok Dinka
were confined to the territory south of the Kiir/Bahr el Arab (or, for that matter, the
Ngol/Ragaba ez Zarga).

d. The environmental and cultural evidence demonstrates how the Ngok Dinka
lifestyle is adapted to the damp conditions of the Bahr (as reflected in their
agriculture, animal husbandry, architecture and seasonal grazing patterns), while the
Misseriya lifestyle is adapted to the arid conditions north of the goz. No piece of
environmental or cultural evidence supports the Government’s claims about the Ngok
Dinka in this arbitration.

! Cunnison, “The Humr and their Land,” 35(2) SNR 54-55 (1954), Exhibit-FE 18/20; Cunnison, Some Social
Aspects of Nomadism in a Baggara Tribe in The Effect of Nomadism on the Economic and Social Development
of the People of the Sudan, Proceedings of the Tenth Annual Conference 11th-12th January 1962, 112, Exhibit-
FE 4/11 (emphasis added).
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67.  While ignoring this directly relevant, highly-probative evidence, the Government’s
Memorial advances a number of propositions which are little short of incredible:

a. The GosS claims that the Ngok Dinka move with their cattle to the south in the
rainy season. (GoS Memorial, paragraph. 359.) That is demonstrably wrong and is
contradicted by the Government’s own witness (Professor Cunnison) and its own
historical authorities. In fact, it is indisputable that the Ngok Dinka move with their
cattle to the south in the dry (not rainy) season, just as all other peoples of the region
do.

b. The Government claims that the Kiir/Bahr el Arab was a “physical barrier,”
that prevented passage of the Ngok Dinka across the watercourse. (GoS Memorial,
paragraph. 290.) That is clearly wrong, as explained by both historical documentation
and contemporary experts (in the attached Expert Report by MENAS). In fact, the
Kiir/Bahr el Arab is readily forded during most of the year; it is routinely crossed and
used as a means of transport by local canoes throughout the year.

C. The Government treats the Ngok Dinka as a section of the “Western Dinka,”
and relies on authorities discussing the historic location of the Western Dinka. (GoS
Memorial, paras. 332-336.) That is manifestly incorrect: the Western Dinka were an
entirely different grouping of people, located nearly 100 miles from the Abyei region,
and having nothing to do with the Ngok Dinka.

d. The GoS claims, without citing authority, that there were only a small number
of Ngok Dinka villages in 1905. (GoS Memorial, paragraph. 336.) That is
contradicted by a wealth of documentary and cartographic evidence, which the
Government ignores, that confirms more than 250 permanent settlements. These
include (by no means an exhaustive list): Kol Arouth [Arabic: Grinti], Wun Deng
Awak, Dhony Dhuol, Maper Amaal, Thigei, Rumthil, Majok Alor, Koladet, Alal,
Kech, Riet, Maker Abyior, Langar, Mabek, Noong, Dokura, Ruba, Nyama, Thur,
Thuba, Nyama, Dupo, Gol-Gol, Wunchuei, Mitrok, Burakol, Tajalei, Amuk, Pandeng,
Pachol, Pariang, Michoor, Nyadak Ayuang, Niag, Ajaj, Pakur, Miding, Mardhok,
Anyak, Rum Ameer, Mabok, Leu [Lou/Lau], Mithiang Diil, Agok, Mabek, Morol,
Agany Achueng, Akur, Aait, Abouch Achaak, Abunabo, Abyei, Adem-Dem, Aghany,
Akuoich Achaak, Alal Chier, Alal Kueng Achueng, Alich, Ameth Aguok, Ameyok,
Amiet, Apaboung Achaak, Aruk-Dul, Athoba, Athoijang, Awol Achueng,
Awouachot, Ayailieth, Baar Aboich Diil, Baar Achaak, Bagai, Bandura, Bany-Aguot,
Bar-Agok, Bogek, Chol Thaat, Dadaker, Dakjur, Dhiau-Ajith, Dob Matein, Dong-
Nyala, Dongup Alei, Dub Gier, Duchar, Dum Wuot Achaak, Dunguji, Galaar, Gem
Chul, Geny-Chuk, Giarich, Gok-Mou, Gom Goi, Gop-Acuil, Yuen, Guelbek Alei,
Guilbek Manyuar, Hany, Jalak, Jamena, Jorweng, Kaar-Alei, Kaba Achaak, Kariang,
Kol Akoic Diil, Kol Ngol Nyang, Kol-Agut, Kol-Ayok, Kol-Cum, Kol-Kuin, Kollang
Achueng, Kol-Ngor, Kolom-Aliab, Kol-Thiou, Kool Rank, Kueradum, Kuthaku,
Loor-Ayen, Mabek Ngol, Maber Manyuar, Mabior, Mading Achueng, Magak, Makeir
Awet, Maker Agoot, Makuac, Ngol, Makuac-Bar-Agok, Malam, Malek-Goubil,
Mareng Diil, Marial-Achaak, Math-Thouny, Mawal Alei, Mayen Baar Achaak,
Midrok, Mijer, Mijok Alor, Minyang Lor, Miodhol, Miokol, Miyen Koor, Miyom,
Miyom-Akuei, Mlual Ador Achueng, Moykol Abior, Naynay Biong, Ngabageir,
Nhom Ngok, Nyinaweir, Nyinebouny, Nyokriang, Paatal, Panjang, Patal Achueng,
Pathalang, Paweny, Pawol, Pelnuer, Pookloor, Pouth Achaak, Puripiu, Raantilraan,
Rum Ajiec, Rum Lou, Rumegok, Rummaki, Rum-Mareng, Taaramaat, Thim-Thoi,
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Thurkugi, Todac, Wac-Anguom, Wangchuk, Wayang, Wayang Diil, Wejwej, Wun
Goc, Wun-Ahoat, Wun-Beim, Wundup, Wunkiir, Wun-Ruok, Yakagany Achaak, Yar
Achoot and Zeen. Among other things, as specifically reported by first-hand
Condominium observations, the Paramount Chief of the Ngok Dinka lived in the
village of Burakol, north of the Kiir/Bahr el Arab, in the vicinity of the current Abyei
town, in 1905.

68. Putting aside the Government’s profoundly flawed factual discussion, an
overwhelming body of evidence demonstrates that in 1905 the Ngok Dinka lived throughout
the Bahr region, centered on the Ngol/Ragaba ez Zarga and Kiir/Bahr el Arab, extending
north to the goz and to the northeastern reaches of the Bahr region towards Lake Keilak. The
Government’s contrary claim that the Ngok Dinka lived only south of the Kiir/Bahr el Arab
in 1905 is completely false. Indeed, it is difficult to imagine that such a factual claim could
seriously be advanced in these proceedings.

69.  The Government’s factual claims are also rebutted by a Community Mapping Project
that the Ngok Dinka people have conducted over the past weeks in parts of the Abyei Area.
Despite formidable logistical and other obstacles and delays, the Ngok Dinka and a
professional community mapping expert have used global positioning system technology to
mark and locate, on a topographical map, the locations of Ngok Dinka villages, settlements,
burial sites, birth places, and other points of historic cultural importance. The resulting
Community Mapping Project Report is included with this Reply Memorial. Despite the
formidable logistical and other obstacles that the Community Mapping Team encountered,
within the scope of the Report it fully corroborates the conclusion that the Ngok Dinka lived
north of the Kiir/Bahr el Arab, extending throughout the Bahr region.

2. The Government Mischaracterizes the Kordofan/Bahr el Ghazal
Boundary and the ABC Experts’ Analysis of that Boundary

70.  Second, as discussed in Part 111(B) below, the Government’s treatment of the 1905
boundary between Kordofan and Bahr el Ghazal is distorted and inaccurate. Contrary to the
GoS’s claims, there was no determinate boundary, much less a definite or permanent
boundary, between Kordofan and Bahr el Ghazal in 1905.

71.  Asdiscussed in the SPLM/A Memorial, there was no constitutional, legislative or
executive decision or declaration establishing the Kordofan/Bahr el Ghazal boundary as of
1905. At most, there were a limited number of references to an approximate, uncertain and
provisional boundary at the “Bahr el Arab.”

72.  Asthe Anglo-Egyptian authorities recognized at the time, however, there was a high
degree of geographical confusion about the Bahr region generally, and even greater confusion
specifically about the identity and location of the “Bahr el Arab.” In particular, the “Bahr el
Arab” was understood by a number of Anglo-Egyptian officials (including Wilkinson,
Mahon, Percival, Boulnois and Lloyd) to refer to what was in fact the Ngol/Ragaba ez Zarga,
while other Condominium officials had different understandings of what the term meant.
This confusion was widespread among Condominium officials and was not clarified by
responsible officials until at least 1907. In these circumstances, there was no determinate
provincial boundary between Kordofan and Bahr el Ghazal prior to or in 1905.

73.  The high degree of geographical confusion is confirmed by the cartographic evidence,
which demonstrates that no provincial boundary had been identified on any Sudan
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Government map before 1905 — or, for that matter, 1910 at the earliest. Even then, the only
provincial boundaries referred to were both identified as approximate and were repeatedly
altered over the course of some two decades.

74.  Again, in these circumstances, it is impossible to conclude that there was any definite
or determinate Kordofan/Bahr el Ghazal boundary at the time of the 1905 transfer of the
Ngok Dinka. Indeed, the existence of this sort of confusion and complexity is precisely why
the parties agreed to have a body of experts on African history and geography evaluate the
evidence and define the boundaries of the Abyei Area. In any event, as discussed below, the
nature or location of any purported Kordofan/Bahr el Ghazal provincial boundary is
irrelevant in these proceedings, because the definition of the Abyei Area does not depend on
the location of any such boundary.

3. The Government’s Interpretation of the Parties’ Agreed Definition of
the Abyei Area Is Manifestly Wrong

75.  Third, as discussed in Part 111(C) below, the Government’s definition of the Abyei
Avrea rests on an unarticulated and unsustainable interpretation of the Abyei Protocol. In
particular, the Government’s definition rests on the unexplained premise that the “area of the
nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905,” defined in Article 1.1.2 of
the Abyei Protocol, is to be interpreted solely by reference to purported Sudanese provincial
boundaries and without regard to the location of the territory that the Ngok Dinka actually
occupied and used in 1905.

76.  The Government’s interpretation of the Abyei Protocol’s definition of the Abyei Area
is manifestly wrong. As detailed in the SPLM/A’s Memorial (at paragraphs. 1095-1189), the
definition of the Abyei Area refers to the area inhabited and used by the nine Ngok Dinka
Chiefdoms that were transferred to Kordofan in 1905. This definition does not encompass
some of the territory of the Ngok Dinka in 1905, or some of the Ngok Dinka Chiefdoms as
they existed in 1905, but all of that territory and all of those Chiefdoms. That is clear from
the language and linguistic structure of the parties’ agreed definition of the Abyei Area, the
purposes of the Comprehensive Peace Agreement (incorporating the Abyei Protocol) and the
character and language of the 1905 records of the transfer of the Ngok Dinka.

77.  Considered linguistically, the language of Article 1.1.2 (“the area of the nine Ngok
Dinka Chiefdoms transferred to Kordofan in 1905”) has a simple and straightforward
meaning. As discussed in the SPLM/A’s Memorial (paragraphs. 1095-1122), Article 1.1.2
means “the area of the nine Ngok Dinka chiefdoms that were transferred to Kordofan in
1905.” That meaning is compelled by the grammatical rule of proximity, explained in the
expert report of Professor David Crystal OBE, which can be illustrated by the classic English
nursery rhyme:

“This is the dog that worried the cat that killed the rat that ate the malt that lay in the
house that Jack built.”

78.  The natural reading of this rhyme is to take each “that” clause as defining the
immediately preceding noun. Applied to the language of Article 1.1.2, the natural reading is
to relate the phrase “transferred to Kordofan” back to the immediately preceding noun of
“chiefdoms.” It would disregard the rule of proximity and strain the syntax of the sentence to
the breaking point to interpret it in any other way.
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79.  Consistent with this, the term “area” in Article 1.1.2 serves to describe quantitatively
the nine Ngok Dinka Chiefdoms being transferred, emphasizing that the nine Ngok Dinka
Chiefdoms are capable of being properly defined and demarcated. The phrase makes perfect
sense grammatically and is plainly the most plausible reading of the provision.

80.  Contrary to the Government’s (unexplained) construction, Article 1.1.2’s language
does not mean “the area of the nine Ngok Dinka chiefdoms which was transferred to
Kordofan in 1905” (GoS Memorial, para. 19) or “that part of the area of the nine Ngok Dinka
chiefdoms that was transferred to Kordofan in 1905” (as the Government’s assertions imply).
If the draftsmen of the Article 1.1.2 phrase had intended it to refer to that part of the “area of
the nine Ngok Dinka chiefdoms” that was being transferred to Kordofan, then the phrase
would have read “that part of the area of the nine Ngok Dinka chiefdoms that was
transferred to Kordofan in 1905.”

81.  Any other definition of the Abyei Area would arbitrarily divide the territory of the
Ngok Dinka, and the nine Ngok Dinka Chiefdoms, both as it existed in 1905 and as it exists
today. Any such division, leaving some of the Ngok Dinka Chiefdoms’ territory within the
Abyei Area and some outside the Abyei Area, would be perverse: it would sunder the Ngok
Dinka people and their historic territory, in direct contradiction to the language and purposes
of the Comprehensive Peace Agreement and Abyei Protocol (as well as all earlier statements
of the rights of the Ngok Dinka to self-determine). It would be no less irrational than
defining the Abyei Area to exclude Abyei town itself.

82.  The Government’s interpretation would also confine the Ngok Dinka to a strip of
swampland, approximately 14 miles in width, along the southern bank of the Kiir/Bahr el
Arab. That would exclude the Ngok Dinka people from what is indisputably their historic
homeland centered on the Bahr region, including their historic center in the vicinity of Abyei
town and Burakol. These results would be utterly implausible and profoundly inequitable.

83. Moreover, the central purpose of the definition of the Abyei Area in the Abyei
Protocol was to specify that region within which the residents (the “Members of the Ngok
Dinka Community and other Sudanese residing in the Area”) would be entitled to participate
in the Abyei Referendum (provided for by Articles 6 and 8 of the Abyei Protocol). Only
residents of the Abyei Area will be entitled to participate in the Referendum on the question
whether they would be included in the South or the North, simultaneously with the imminent
Southern Sudan referendum in 2011.

84.  The entire reason for the Abyei Referendum was to permit the Ngok Dinka — who had
consistently contended over the past decades that their tribe belonged to southern Sudan - to
vote on whether or not to be included in the South. In these circumstances, it would make no
sense to treat the Abyei Area as including only some of the Ngok Dinka and their historic
territories. That would contradict the principles of self-determination underlying the Abyei
Protocol, as well as both parties’ consistent recognition that the Ngok Dinka were a unitary
and highly cohesive political and cultural entity.

85. It would be even less plausible to suggest that the Abyei Area could extend no further
north than the Kiir/Bahr el Arab River, on the grounds that this was putatively the
Kordofan/Bahr el Ghazal border in 1905, as urged in the Government’s Memorial. That
would have the bizarre result of positioning Abyei town — the undisputed center of Ngok
Dinka political, cultural and commercial life for more than a century — outside of the Abyei
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Area. Itis inconceivable that the Abyei Protocol could have been intended to allow such a
result.

86.  Suggesting that the Abyei Area could extend no further north than the Kiir/Bahr el
Arab River would also produce the equally bizarre result that only six of the nine Ngok Dinka
Chiefdoms would be included within the Abyei Area (with the Alei, Achaak and Bongo
Chiefdoms being excluded). Yet still it would exclude the majority of the lands occupied and
used by those six, as all of the nine Ngok Dinka Chiefdoms occupied and used lands above
the Kiir/Bahr el Arab. Again, it is inconceivable that the parties — when referring in Article
1.1.2 to the area of the “nine Ngok Dinka chiefdoms” — actually intended to include only
(part of) six of the nine Ngok Dinka tribes in the definition of the Abyei Area. That would
not only have rendered otiose Article 1.1.2°s reference to “nine” Chiefdoms, but it would
have disregarded the essential and exceptional political, cultural and historic unity of the
Ngok Dinka people, while tearing into two the Ngok Dinka people’s unique centralized
political structure, with a Paramount Chief above nine sub-tribes and chiefs.

87.  Article 1.1.2 is also only sensibly interpreted as referring to the territory of the nine
Ngok Dinka Chiefdoms that were transferred to Kordofan in 1905 because this is the way in
which the Sudan Government’s transfer documents in 1905 addressed the issue. In every one
of the Anglo-Egyptian instruments referring to the 1905 transfer of the Ngok Dinka,
reference was made to a transfer of the Ngok Dinka’s Paramount Chief, or to a transfer of the
territory or country of the Ngok Dinka’s Paramount Chief, not to some portion thereof.

88. In particular, each of the Sudan Government’s 1905 transfer instruments addresses the
disposition of either “Sultan Rob” himself (the British title for the Ngok Dinka Paramount
Chief Arop Biong) or of “Sultan Rob’s” territories or country, not to some sub-chiefs or some
part of those territories:

a. “It has been decided that Sultan Rob, whose country is on the Kir river, and
Sheikh Rihan of Toj ... are to belong to Kordofan Province.” (Sudan Intelligence
Report, No. 128, March 1905, at p. 3 (emphasis added));

b. “The Dinka Sheikhs, Sultan Rob and Sultan Rihan Gorkwei are now
included in Kordofan instead of the Bahr El Ghazal ....” (Kordofan Province
Annual Report 1905, at p. 111 (emphasis added));

C. “In the north the territories of Sultan Rob and Sheikh Gokwei have been
taken from this Province and added to Kordofan.” (Bahr el Ghazal Province Annual
Report 1905, at p. 3 (emphasis added)).

89. In each of these Sudan Government instruments, the reference was to (a) “Sultan
Rob” (not one or a few of his sub-chiefs) and his “country” (not a part thereof) belonging to
Kordofan; (b) the “Dinka Sheikh, Sultan Rob” (not some of his followers or territories) being
included in Kordofan; and (c) “the territories of Sultan Rob” (not some of his territories)
being added to Kordofan. In none of these instruments was there any indication that only
some of Sultan Rob’s people, sub-chiefs, country or territory would belong to Kordofan.

90.  With this historical background, it would make no sense to interpret the Sudan
Government’s 1905 transfer of the Ngok Dinka as only involving a part of the Ngok territory.
This would be directly contrary to what was stated in the 1905 transfer instruments — which
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constitute those actions by the Sudan Government that were most specifically focused on the
transfer of the Ngok Dinka.

91. Finally, as discussed above, there was in fact no determinate provincial boundary
between Kordofan and Bahr el Ghazal in 1905 which would have permitted definition of the
Abyei Area except by reference to the territory of the nine Ngok Dinka Chiefdoms. Both
before and after the 1905 transfer of the Ngok Dinka, the provincial boundary was uncertain
and indeterminate, rendering it unusable as a basis for defining the Abyei Area.

92. For these reasons, the Government’s effort to divide the territory of the Ngok Dinka,
based upon the putative location of an approximate 1905 provincial boundary between
Kordofan and Bahr el Ghazal, is wholly misconceived. That effort ignores both the
overwhelming factual evidence as to the location of the historic homeland of the Ngok Dinka
and the clear language and purposes of the Abyei Protocol. In an effort to deny the Ngok
Dinka their ancestral homeland, the GoS has manufactured a non-existent colonial boundary
and sought to use that boundary to divide the historic territory of the Ngok Dinka in two.
Nothing of the sort was contemplated by the parties and nothing of the sort is supported by
the historical evidence.

* * * * *

93.  Asdetailed in the SPLM/A’s Memorial, all legal systems rest upon the validity of
consensual agreements and the finality of adjudicative decisions. Those principles are of
peculiar importance in the context of boundary determinations, on which stability and peace
depend. Here, warring parties put down their arms and collaboratively agreed upon and
implemented a remarkable dispute resolution process, which they repeatedly affirmed would
be “final and binding” and entitled to “immediate effect.” That process produced an equally
remarkable decision, unanimously rendered by five preeminent experts in Sudanese and
African affairs, including three experts from the African continent, after an extensive fact-
finding process.

94.  The five ABC Experts did not “exceed their mandate:” They did precisely what they
were asked to do, in close collaboration with the parties. The Government’s current refusal
to honor the ABC Experts’ decision rests on an entirely inapposite effort to equate the ABC
with an ICSID arbitral tribunal and on grossly misleading factual claims. The Government’s
refusal is a cynical attempt to relitigate the Abyei dispute in a new forum, and to delay the
Abyei Referendum (and prolong the suffering of the Ngok Dinka people), which brings
discredit on the GoS and the rule of law. As the GoS previously put it: “When a decision is
agreed and accepted beforehand to be final and binding, it is not acceptable by anybody to
deny the right of that committee or body to issue that decision.” That is a promise the
Government should be directed, forthwith, finally to honor.
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1. THE GOVERNMENT HAS FAILED UTTERLY TO ESTABLISH THAT THE
ABC EXPERTS EXCEEDED THEIR MANDATE

95.  The Government’s Memorial sets forth a scatter-shot collection of eleven separate
objections to the ABC Experts’ actions and the ABC Report. In particular, the Government
alleges three purported violations of “procedural conditions,” four supposed “substantive”
excesses of mandate and four alleged breaches of “mandatory criteria.””

96. Regrettably, the number and diversity of the Government’s objections makes it
necessary to devote considerable space to explaining and rebutting these putative complaints.
That is not because these objections have any substance (which they do not). Rather, it is
because the Government’s litigation tactic is to raise as many complaints as conceivably
possible — accompanied by an eclectic collection of legal authorities and by unfortunate
mischaracterizations and misquotations from the ABC proceedings — in the hope that the
resulting dust will prevent the wheels of justice from turning. That tactic is misconceived,
but it necessitates a lengthy Reply Memorial.

97.  Asdetailed in this Part I1, all eleven purported complaints on the GoS’s laundry list of
objections are entirely spurious. That is true for a at least four independently sufficient
reasons, any one of which suffices to dismiss the Government’s objections. Fundamentally,
the Government's objections invite this tribunal to exceed its jurisdiction and, having done so,
to ignore both the terms of the parties' agreements regarding the ABC and well-settled
principles of law regarding the presumptive finality of adjudicative decisions.

98.  First, with one arguable exception, all of the GoS’s complaints are outside this
Tribunal’s authority under Article 2 of the Abyei Arbitration Agreement to disregard the
ABC Report based on an “excess of mandate.” As such, the Government’s complaints are
inadmissible in these proceedings.

99.  Article 2(a) of the Arbitration Agreement provides that the only basis for challenging
the ABC Report in these proceedings is “whether or not the ABC experts had, on the basis of
the agreement of the Parties as per the CPA, exceeded their mandate which is ‘to define (i.e.
delimit) and demarcate the area of the nine Ngok Dinka Chiefdoms transferred to
Kordofan in 1905.” Under Article 2(a), the sole basis for this Tribunal to disregard the
ABC Report is narrowly defined as an excess of the ABC Expert’s mandate.

100. Article 2(a) does not permit the ABC Report to be challenged or disregarded based on
purported violations of “procedural conditions,” or for violations of procedural rights, or for
more general concepts of nullity of arbitral awards. Likewise, Article 2(a) does not
incorporate the (well-known) lists of grounds of invalidity or nullity included in instruments
such as the New York Convention, the ICSID Convention or the Draft ILC Convention on
Avrbitral Procedure/ILC Model Rules. Instead, Article 2(a) provides that an “excess of
mandate” is defined by reference to that category of disputes which the parties submitted to
the ABC (“their mandate WHICH 1S...”). That definition is both clear and consistent with
well-settled authorities defining the concept of an excess of mandate.

101. The supposed excesses of mandate alleged by the Government are nothing of the sort.
As discussed in detail below, the Government’s complaints do not concern the ABC Experts
allegedly deciding disputes outside of their mandate, but rather involve the ABC Experts

2 See GoS Memorial, at paras. 196-226, 227-253, 254-275.
® Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial (emphasis added).
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either making procedural decisions or substantively interpreting the Abyei Protocol’s
definition of the Abyei Area (“area of the nine Ngok Dinka Chiefdoms transferred to
Kordofan in 1905”) in a way contrary to the Government’s position. Neither of these types
of complaints is the basis for an excess of mandate claim under the parties’ Arbitration
Agreement; rather, they are illegitimate efforts by the Government to relitigate the ABC
Experts’ substantive interpretation of the Abyei Protocol.

102.  Second, even if the Government’s laundry list of complaints were admissible in these
proceedings (which it is not), all of those complaints are spurious. The GoS’s objections
ignore, and are contradicted by, the unambiguous terms of the parties’ agreements and the
explicit statements of the parties during the ABC proceedings. Likewise, the Government’s
complaints rest on highly-selective and misleading presentations of legal authority, which
simply do not support the various “general principles of law and practice” which the GoS
Memorial alleges.

103.  Preliminarily, the Government misconceives not only the character of the ABC but
also the legal consequences of the ABC Report. The GoS Memorial acknowledges, as it
must, the adjudicative character of the ABC and the ABC proceedings. At the same time,
however, the Government incorrectly equates the ABC and its proceedings with an
international arbitral tribunal and this Tribunal with an ICSID annulment Committee.

104.  This analysis is misconceived. In adopting it, the Government ignores fundamentally
important and distinctive features of the ABC proceedings, including the Commission’s
composition and structure, its independent investigatory authority and the broad procedural
discretion of its ABC Experts. These various characteristics of the ABC and the ABC
proceedings render inapposite most of the international investment and commercial
arbitration conventions, rules and other authorities cited by the Government.

105. At the same time, while acknowledging the adjudicative character of the ABC
proceedings, the GoS’s Memorial entirely ignores those general principles of law which are
clearly applicable to all adjudicative decisions, including decisions such as the ABC Experts’
boundary determination. In particular, the Government disregards the presumptive finality of
adjudicative decisions, as well as the fundamentally important principles of law limiting the
scope of any challenge to such decisions: (a) an excess of mandate, like other grounds for
challenging an adjudicative decision, is an exceptional conclusion, as to which the party
refusing to comply bears a heavy burden of proof; (b) any excess of mandate must be shown
to be “manifest,” “flagrant” or “glaring;” and (c) errors of law, fact or treaty interpretation are
not grounds for finding an excess of mandate.

106. Third, even if they were admissible in these proceedings (which they are not), none of
the eleven purported excesses of mandate alleged by the Government has any merit. Rather,
each of these various complaints is contradicted by both the parties’ agreements and
contemporaneous conduct, as well as by the legal authorities cited by the Government itself.

107. The Government first alleges three purported violations of “procedural conditions” by
the ABC Experts which supposedly constitute excesses of mandate. There is no merit to the
Government’s various procedural complaints. That is true for multiple, independently
sufficient reasons, including: (a) the substantial legal obstacles that must be overcome to
assert any such procedural objection; (b) the fact that the parties’ agreements either did not
prohibit or specifically permitted the procedural actions of the ABC Experts challenged by
the Government; (c) the fact that the Government was aware of and either approved or did
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not object to the challenged procedural actions; and (d) the fact that none of the alleged
procedural violations was either serious nor the cause of any material prejudice.

108. The Government next asserts that the ABC Experts exceeded their “substantive
mandate,” defined by the GoS Memorial as “the scope of the consent given by the Parties to
the [ABC Experts] to resolve the dispute” submitted to them.* Again, none of the
Government’s claims about the ABC Experts’ supposed disregard of their substantive
mandate are supported by the contents of the ABC Report, the terms of which flatly
contradict each of the Government’s claims. The reality is that the Government’s purported
objections are nothing more than efforts to relitigate the ABC Experts’ substantive
interpretation of the definition of the Abyei Area in the Abyei Protocol.

109. As their Report makes unmistakably clear, the ABC Experts specifically and carefully
answered the question that was put to them — which was “to define and demarcate the area of
the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905, referred to herein as Abyei
Area.”™ The ABC Experts neither failed to answer this question, nor answered some different
question; much less did they ignore the stipulated date of 1905 — again, as even a cursory
reading of their Report confirms.

110. Infact, the complaints in the GoS Memorial are nothing more than inadmissible
efforts by the Government — under various guises — to relitigate different aspects of the merits
of the parties’ dispute. At the end of the day, what the Government complains of is nothing
more than the ABC Experts’ refusal to accept the GoS’s implausible interpretation of the
definition of the Abyei Area in Article 1.1.2 of the Abyei Protocol — a refusal that, even if it
were erroneous, would be a substantive mistake and not an excess of mandate. In any event,
as also discussed below, the ABC Experts’ interpretation of Article 1.1.2 was precisely
correct — and certainly not the sort of “flagrant” or “glaring” excess of mandate that would be
required to warrant invalidating the ABC Report.

111. Next, the Government alleges that the ABC Experts committed four violations of
“mandatory criteria.” Once more, there is no conceivable basis for any of these claims. That
is true for multiple, independently sufficient reasons, including: (a) the substantial legal
obstacles that must be overcome to assert any such “mandatory criteria” objection; (b) the
fact that the law simply does not support the existence of the purported mandatory criteria
alleged by the Government; and (c) the fact that the ABC Report did not even remotely
transgress the Government’s purported “mandatory criteria,” because, inter alia, it was a
fully reasoned decision and was not an ex aequo et bono decision.

112.  In addition, the Government claims that the ABC Experts exceeded their mandate by
“allocating grazing rights beyond and limiting them within the ‘Abyei Area.””® In fact, the
ABC Experts did nothing more than confirm that their Report did nothing to alter the pre-
existing grazing and related rights of the Misseriya and Ngok Dinka in the region. This was
made perfectly clear — in language from the ABC Report that the Government unhelpfully
chose to omit from its Memorial — providing that “The Ngok and Misseriya shall retain their
established secondary rights to the use of the land north and south of this boundary [e.g., the
northern boundary of the Abyei Area].” The ABC Experts’ statements on this issue were
nothing more than a savings clause; far from being an excess of mandate, these statements
served to ensure that no excess of mandate might be claimed.

4 GoS Memorial, at paras. 227-229.
® Abyei Protocol, Art. 5.1, Appendix C to SPLM/A Memorial.
® GoS Memorial, at p. 84, Heading (iv).
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113.  Fourth, the Government has in any event waived its objections to the validity of the
ABC Experts’ decision. The GoS did so both in its agreements relating to the ABC
proceedings in the Comprehensive Peace Agreement and then in its conduct during those
proceedings.

A. The Government Ignores the Presumptive Finality of Adjudicative Decisions
and Disregards the Specialized Character of the ABC Proceedings

114. Preliminarily, the Government misconceives both the character of the ABC and its
proceedings and the legal consequences of the ABC Report. While acknowledging the
adjudicative character of the ABC proceedings, the GoS’s Memorial entirely ignores the
well-settled general principles of law applicable to adjudicative decisions. In particular, the
Government disregards the presumptive finality of the ABC Experts’ decision as well as the
fundamentally important principles of law limiting the scope of any challenge to such an
adjudicative decision: (a) an excess of mandate, like other grounds for challenging an
adjudicative decision, is an exceptional conclusion, as to which the party refusing to comply
with a decision bears a heavy burden of proof; (b) any excess of mandate must be shown to
be “manifest,” “flagrant” or “glaring;” and (c) errors of law, fact or treaty (contract)
interpretation are not grounds for finding an excess of mandate.

115. At the same time as it ignores the general principles of law that apply to all
adjudicative decisions, the Government’s Memorial incorrectly attempts to equate the ABC
and its proceedings with an international investment or commercial arbitral tribunal and this
Tribunal with an annulment panel constituted under the auspices of the International Centre
for the Settlement of Investment Disputes (“ICSID”). In each instance, the Government
attempts to import particular rules from the specialized legal regimes applicable under ICSID
or other institutional arbitration frameworks.

116. Inso doing, the Government entirely ignores fundamentally important and distinctive
features of the ABC and the ABC proceedings, including: (a) the composition and structure
of the ABC and its 15 members (which included both partisan party-appointed members and
impartial ABC Experts); (b) the independent investigatory authority of the ABC Experts to
conduct their own research and fact-finding, including through consulting archives and other
relevant sources of information wherever they might be available; (c) the broad procedural
discretion of the ABC Experts; (d) the unique and complementary areas of expertise of the
ABC Experts, particularly in matters of Sudanese and African history, geography,
ethnography and law; and (e) the deliberately informal, collaborative and non-technical
character of the ABC proceedings.

117. By ignoring these distinctive features of the ABC, the Government fundamentally
distorts its analysis of the Commission’s proceedings and relies upon entirely inapposite rules
designed for other types of dispute resolution mechanisms. That disregards both the true
character and purposes of the parties” agreed ABC dispute resolution mechanism and the
purposes and limitations of other dispute resolution regimes.
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1. The Government Acknowledges That the ABC Proceedings Were
Adjudicative in Nature

118. The GoS’s Memorial acknowledges — as it must — that the ABC Experts constituted a
form of adjudicatory body. As discussed below,” however, the Government’s
characterization of the ABC Experts and their proceedings ignores important aspects of the
parties’ agreements and of the ABC process. Nonetheless, with regard to the basic character
of the ABC as an adjudicatory body, there is no dispute between the parties.

119. Thus, the Government contends that “the entire mechanism by which the ABC and
the Experts were entrusted with their task closely resembled that found in international
arbitral practice,” reasoning that the Abyei Protocol “contained a compromissory clause
recording the Parties’ consent to have a third party decide a defined dispute (the definition
of the area of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905).”®
Accordingly, the Government’s Memorial turns to purported “general principles and
practices,” which it contends “emerge and can be borrowed from similar instances where
disputes have been submitted to third-party settlement,” focusing on “the general practice of
international courts and arbitral tribunals.””

120. The Government’s analysis of the ABC Expert’s actions — procedural, substantive and
otherwise — then goes on to focus entirely on a highly-selective presentation of authorities
and commentary drawn from international commercial and investment arbitration, practice of
the International Court of Justice (“ICJ”) and occasional references to state-to-state
arbitrations.’® In particular, the Government argues that “[r]eference to arbitral practice in
general, including annulment proceedings under Article 53 [sic; presumably intended by
the Government to be Article 52] of the ICSID Convention, is apposite given that the
Tribunal is called upon to act in a manner that is, at least as concerns this aspect of its task,
similar to that of an annulment panel.”*

121. The Government’s position thus correctly acknowledges the essentially adjudicatory
character of the ABC and the proceedings before the ABC. That character is explained in
greater detail in the SPLM/A’s Memorial (at paragraphs 562-591). Given this
characterization of the ABC proceedings, there can be no dispute as to the application of the
various general principles of presumptive finality and extremely limited review of the ABC
Experts’ decision (as discussed below*). These general principles of law apply to all
adjudicative decisions rendered pursuant to consensual international dispute resolution
mechanisms, and clearly govern analysis of the ABC proceedings and the ABC Report.

2. The Government Ignores and Distorts the Specialized Character of the
ABC and the ABC Proceedings

122.  While correctly acknowledging the adjudicatory character of the ABC, the
Government proceeds to adopt a gravely distorted view of the ABC and its proceedings — a
view that ignores and misrepresents the terms of the parties’ agreements and the specialized
character of the ABC Experts. In particular, the Government’s Memorial attempts to equate

7 See below at paras. 122-128.

¢ GoS Memorial, at para. 132 (emphasis added).

® GoS Memorial, at para. 130 (emphasis added).

105ee, e.g., GoS Memorial, at paras. 143-149, 151-191.
1 GoS Memorial, at para. 131 (emphasis added).

12 See below at paras. 129-136.
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the ABC and its procedures with an international arbitral tribunal and to international arbitral
proceedings in investment or commercial arbitrations, and similarly to equate this Tribunal to
an ICSID annulment tribunal.®® Both of these positions ignore and distort essential
characteristics of the ABC and the ABC proceedings, and the central role of the parties’
consent in prescribing their own, specifically tailored dispute resolution mechanisms.

123.  As described above, the Government contends that “the entire mechanism by which
the ABC and the Experts were entrusted with their task closely resembled that found in
international arbitral practice.”* As a consequence, the Government applies the “general
law and practice” relating to international investment and commercial arbitrations to the
ABC’s work.*® (Among other things, the Government (revealingly and) incorrectly refers to
the ABC’s Rules of Procedure as the “Arbitration Rules”*® — a label in fact never used by the
parties or any of the ABC instruments.)

124.  With regard to the ABC, the Government ignores the fact that the “Abyei Boundaries
Commission” was a boundary commission and was not an arbitral tribunal (investment or
commercial) or an international court. This is evident from a number of salient features of
the ABC and the procedures before it — all of which the Government entirely omits from its
analysis:

a. instead of being a tribunal of arbitrators, the Abyei Boundaries Commission
was a commission of experts: that is evident in the name of the ABC
(“Commission™),"” as well as in the various specific features discussed below;

b. the number and composition of the ABC (15 members, including 10 party-
appointed and overtly partisan and partial members), which differed markedly from
international investment and commercial arbitral practice (with three or five member
tribunals composed entirely of impartial members);*®

C. the nature and qualifications of the ABC Experts, who were experts in
Sudanese and regional history, geography, politics, public affairs, ethnography and
culture,® and who were not “arbitration” or “investment arbitration” practitioners;

d. the investigatory procedures that the ABC Experts were affirmatively
expected to use, including provisions for the ABC Experts to conduct independently
such scientific and other research as they considered relevant (“The experts shall
consult the British archives and other relevant sources on the Sudan wherever they
may be available. ...”%), which differed markedly from arbitral practice where wholly

13 See above at paras. 102-104.

4 GoS Memorial, at para. 132 (emphasis added).

15 See above at paras. 119-120.

16 GoS Memorial, at para. 211 (“This was a clear failure of due process and a patent breach of Arbitration
Rule 14”) at p. 75, Heading (iii) (“Failure to act through the Commission (Arbitration Rule 14)”), and at pp. 94-
95.

7 Abyei Annex, Art. 1 (“there shall be established by the Parties Abyei Boundaries Commission™), Appendix D
to SPLM/A Memorial; ABC ToR, Preamble (“to draw the Terms of Reference of the Abyei Boundaries
Commission”), Appendix E to SPLM/A Memorial.

18 See Abyei Annex, Art. 2, Appendix D to SPLM/A Memorial.

19 See SPLM/A Memorial, at paras. 596-601, 604. The biographies of the five ABC Experts appear at Exhibits-
FE 13/7 (Johnson), 13/21 (Muriuki), 13/22 (Berhanu), 14/12 (Gutto), 19/29 (Petterson).

2 ABC TOR, Art. 3.4, Appendix E to SPLM/A Memorial; see also Abyei Annex, Art. 4 (“In determining their
findings, the Experts in the Commission shall consult the British Archives and other relevant sources on Sudan
wherever they may be available...”), Appendix D to SPLM/A Memorial.
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ex parte independent investigations by arbitral tribunals are generally not the
practice;*

e. the provision for open public meetings involving all interested residents at a
number of locations throughout the Abyei Area at which the ABC gave laymen’s
explanations of its purpose and functions,? which contrasts with the confidential and
structured procedural character of arbitral (and judicial) proceedings;

f. the express guarantee that “as occasions warrant, Commission members
should have free access to members of the public other than those in the official
delegations at the locations to be visited,”” which contrasts with the limitations on
contacts between commercial and investment arbitrators and potential witnesses; and

g. the emphasis on “the spirit of goodwill”?* and “partnership,”* and “informal
yet businesslike? proceedings, without incorporation of (any of the numerous
available) institutional arbitration rules,” and the procedural formalities those rules
entail.

125.  As these various characteristics illustrate, it is essential to note — as the Government
consistently fails to do — that the ABC was not an arbitral tribunal and was not expected or
required to follow either a specific set of arbitration rules or some constructed blend of
aspects of “general” arbitral practice. The ABC was an adjudicative body, but it was not, as
the GoS Memorial would have it, a body that “closely resembled” an ICSID or an
International Chamber of Commerce (“1CC”) arbitral tribunal and it was not required or
expected to apply or follow the ICSID, ICC or UNCITRAL Arbitration Rules.?® On the
contrary, the ABC was a specialized, sui generis boundary commission of experts that,
despite its adjudicative nature and role, differed in a substantial number of vital respects from
an investment or commercial arbitral tribunal.

126. One can perhaps see how counsel familiar in their own practice with arbitral
procedures would mistakenly attempt to compare the sui generis ABC to an ICSID arbitral
tribunal. A carpenter whose primary tool is a hammer tends to see most problems as nails.
Nonetheless, while the reasons for the Government’s mistake can be identified, its analysis is
fundamentally misconceived, leading to the application of inappropriate procedural and
substantive principles and to the disregard of those procedural and substantive agreements
that the parties actually consented to.

2 See J.-F. Poudret & S. Besson, Comparative Law of International Arbitration 1550 (2d ed. 2002) (in general,
arbitrators must refrain from “conducting personal investigations into the facts of the case without referring to
the parties, and basing their judgment on information which has not been put to contradictory debate.”),
Exhibit-LE 23/1; E. Gaillard & J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial
Arbitration 11262 (1999) (“When evidence is presented to the arbitral tribunal, it must also be communicated to
the other party.”), Exhibit-LE 23/2.

22 5ee ABC ROP, Art. 8, Appendix F to SPLM/A Memorial; see also SPLM/A Memorial, at paras. 626-630;
ABC Report, Part I, App. 4, at pp. 41-42, 46, 52-53, 58, 67, 74, 79, 107-108, 129-130, 141-142, 145-146,
Exhibit-FE 15/1.

2 ABC RoP, Art. 7, Appendix F to SPLM/A Memorial (emphasis added).

 ABC RoP, Art. 2, Appendix F to SPLM/A Memorial.

% ABC TOR, Preamble, Appendix E to SPLM/A Memorial.

% ABC RoP, Art. 2, Appendix F to SPLM/A Memorial.

2" The parties could have agreed to incorporate any number of sets of institutional arbitrations rules (e.g., PCA,
UNCITRAL, LCIA), but chose not to.

% GoS Memorial, at para. 132.
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Abyei Boundaries Commission Members, April 2005 (Experts in bold)

Front row (left to right): IGAD Secretariat Representative; Dr. Douglas Johnson; Professor
Godfrey Muriuki; Ambassador Petterson; Mr. Ahmed Assalih Soloha; Mr Victor Akok.

Back row (left to right): [Non-ABC Member], Mr. Ahmed Abdalla Adam; Mr. James Ajing Path;
Mr. Abdul Rasoul El-Nur; [Non-ABC Member]; Professor Kassahun Berhanu; Mr. James Lual
Deng; Mr Deng Alor; Ambassador El-Dirdeiry Mohammed Ahmed.



127.  The same conceptual flaws attend the Government’s effort to characterize this
Tribunal as something that “closely resembles” an ICSID annulment tribunal.® Again, the
GoS ignores the fact that an ICSID annulment tribunal is constituted and performs its
functions pursuant to very specific rules, that define its mandate and procedures.* Those
rules were not adopted with regard to this Tribunal, and do not apply to this Tribunal; rather,
this Tribunal was instead granted the competence — and only the competence — specified in
the Abyei Arbitration Agreement.

128.  Asdiscussed in greater detail below, the Government’s attempted assimilation of the
ABC to an ICSID or ICC arbitral tribunal, and of this Tribunal to an ICSID annulment panel,
infects much of the analysis in its Memorial. In most respects, the Government’s effort to
demonstrate an excess of mandate rests on the premise that the ABC Experts were an
investment or commercial arbitral tribunal and should have behaved as such. As we will see,
the ABC Experts’ actions and decisions fully satisfied even the standards that the
Government constructs out of “general principles” of international investment and
commercial arbitration law. The more fundamental point, however, is that the Government’s
standards are inappropriate and inapposite: they are efforts to treat the ABC as if it had been a
very different creature from what the parties agreed it would be.

3. The Government Ignores the Presumptive Finality and Validity of
Adjudicative Decisions, Particularly Concerning Boundary
Determinations

129. At the same time as it relies on inapposite ICSID and ICC authorities, the
Government ignores the well-settled body of general principles of law that apply to the
decisions of consensually constituted adjudicatory bodies such as the ABC. Having
acknowledged the adjudicatory character of the ABC Experts (as discussed above®), the
Government then proceeds to ignore the consequences of that acknowledgement and, in
particular, the generally-applicable presumptions of finality and validity that accompany all
adjudicative decisions (particularly where the parties have expressly agreed that such
decisions will be final and binding).

130. Entirely absent from the Government’s Memorial is recognition of any authority or
provision of law that addresses the final and binding character of an adjudicative decision.
Rather, the Government repeatedly cites the grounds for annulment of an ICSID award (in
Article 52 of the ICSID Convention),* the grounds for annulment or non-recognition of a
commercial arbitral award (in the New York Convention and the UNCITRAL Model Law on
International Commercial Arbitration 1985 (“UNICTRAL Model Law”)),* the formal and
procedural requirements applicable to arbitral awards under selected institutional arbitration
rules,* and miscellaneous authority regarding grounds for challenging arbitral awards.®

131. Nowhere, however, does the Government refer to the more important and frequently
invoked general principles of law providing that adjudicatory decisions are presumptively
final and binding and that only in rare, exceptional cases will such decisions be

2 GoS Memorial, at para. 132.
% See ICSID Conventlon Arts. 41-47, Exhibit-LE 23/3; ICSID Rules, Arts. 19-45, 52-53, Exhibit-LE 23/3;
see also below at paras. 234-237.

See above at paras. 118-121.

See GoS Memorial, at paras. 131, 148-149, 158-159, 162-164, 172-173, 183.

See GoS Memorial, at paras. 156, 171, 182, 184, 185.

See GoS Memorial, at paras. 156, 174, 175.

% See GoS Memorial, at paras. 136-144, 147-150, 169.

-31-



invalidated. Thus, the Government does not refer to Article 111 of the New York Convention
prescribing the obligation to recognize arbitral awards, to Article 53 of the ICSID Convention
prescribing the binding character of ICSID awards, to Articles 34(1) and 35 of the
UNCITRAL Model Law prescribing the obligation to recognize and enforce arbitral awards,
or to the provisions of institutional arbitration rules providing that awards made under those
rules are final.*

132. Likewise, the Government does not acknowledge the extensive body of authority and
commentary emphasizing the presumptive finality of adjudicative decisions, particularly in
the context of boundary determinations. That authority is set out in detail in the SPLM/A’s
Memorial and is not repeated here; the Tribunal is respectfully referred to the SPLM/A’s
Memorial (at paragraphs 700-745). For present purposes, it is sufficient to note that it is
fundamental to all developed international and national legal systems, and to the rule of law
itself, that:

a. adjudicatory decisions made pursuant to international dispute resolution
agreements are presumptively final and binding, subject to invalidation only in rare
and exceptional cases;*” and

b. the presumptive finality and validity of international adjudicatory decisions is
particularly powerful where boundary determinations are at issue.*®

133. Indeed, the Government’s own legal authorities expressly recognize this fundamental
principle — albeit in passages not mentioned in the GoS Memorial. While the ad hoc
Committee in the Klockner case (relied on by the Government) has been rightly criticized on
a number of grounds, the Committee nevertheless recognized as a matter of principle the
presumptive finality of adjudicative decisions:

“It is possible to have different opinions on these delicate questions, or even, as do the
Application for Annulment or the Dissenting Opinion, to consider the Tribunal’s
answers to them not very convincing or inadequate. But since the answers seem
tenable and not arbitrary, they do not constitute the manifest excess of powers which
alone would justify annulment under Art. 52(1)(b). In any case, the doubt or
uncertainty that may have persisted in this regard throughout the long preceding
analysis should be resolved in ‘favorem validitatis sententiae’.”*

134. This principle as it applies generally to ICSID proceedings has been confirmed in
authoritative commentary:

% See e.g., UNCITRAL Arbitration Rules, Art. 32(2), Exhibit-LE 23/4; ICC Rules, Art. 28(6), Exhibit-LE
23/5; LCIA Rules, Art. 26.99, Exhibit-LE 23/6.

37 See SPLM/A Memorial, at paras. 700-715.

% See SPLM/A Memorial, at paras. 716-725.

Judgment of 3 May 1985 of the Ad Hoc Committee On the Application for Annulment Submitted by Kléckner
Against the Arbitral Award Rendered on 21 October 1983 in the Klockner v. Cameroon Case, (ARB/81/2)
ICSID Review — Foreign Investment Law Journal 90, 108 (1986), Exhibit-LE 23/7 (emphasis added); see also
Judgment of the Ad Hoc Committee of 16 May 1986 on the Application for Annulment Submitted by the
Republic of Indonesia Against the Arbitral Award Rendered on 20 November 1984 in Amco Asia v. Indonesia, 1
ICSID Rep. 509, 515 (1993) (“The law applied by the Tribunal will be examined by the Ad Hoc Committee, not
for the purpose of scrutinizing whether the Tribunal committed errors in the interpretation of the requirements of
the applicable law or in the ascertainment or evaluation of the relevant facts to which such law has been applied.
Such scrutiny is properly the task of a court of appeals, which the ad hoc Committee is not”), Exhibit-LE
23/8 (emphasis added); M. Reisman, Systems of Control in International Adjudication and Arbitration:
Breakdown and Repair 69 (1992) (“By implication, the AMCO committee confirmed the presumption in
favorem valididate sententiae.”), Exhibit-LE 23/9.
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“The annulment mechanism under the Washington Convention seeks to achieve
finality, efficiency, uniformity and consistency, and has been successful in achieving
those goals. The annulment mechanism has been crucial to maintain the binding force
and finality of ICSID awards. The drafters viewed annulment as an “‘exceptional
remedy’ that should be ‘permitted within rigidly fixed limits.””*

135.  Similarly, another author explains:

“The alternative, that the award does not enjoy such a presumption, would, in effect,
transform the procedure ... into a de novo arbitration. If the award did not enjoy a

presumption of validity and the burden of proof was not on the challenging party,
the procedure would be rearbitration.”™*

136. It bears emphasis that these principles of finality serve public policies of the most
fundamental character. It is essential to the rule of law and to the security of contemporary
life that adjudicative decisions be respected and that boundary determinations be honored.
“Suffice it to say that legal systems, municipal and international, would be in considerable
chaos if this rule [of presumptive finality of adjudicative decisions] did not exist,”* and
“the re-opening of the legal status of the boundaries of a State may give rise to very grave
consequences, which may endanger the life of the State itself.”** The Government’s
Memorial — like the Government’s conduct over the past three years — proceeds with singular
disregard for these bedrock rules of international law.

4, The Government Ignores Generally Applicable Principles Regarding
the Allocation and Nature of the Burden of Invalidating Adjudicative
Decisions

137. The Government also ignores the equally well-settled principles of law that limit the
grounds for overcoming the presumptive finality and validity of adjudicatory decisions
rendered pursuant to international dispute resolution agreements. In particular, while paying
occasional lip service to the limitations on the grounds for challenging an adjudicatory
decision, the GoS essentially asks this Tribunal to relitigate, de novo, the substantive issues
and procedural judgments of the ABC Experts. That is a fundamentally misconceived
approach to this Tribunal’s mandate that the very authorities on which the Government relies
confirm.

138. The GoS makes a number of grudging concessions regarding the limited nature of this
Tribunal’s mandate. These include the Government’s acknowledgments, under the general
principles of law applicable to adjudicative decisions, that:

a. “This is not to say that minor deviations from the Rules of Procedure would
amount to an excess of mandate.”*

b. “This does not mean that an award can be annulled simply because a party
disagrees with the reasoning of a tribunal on a point of fact or law, even if the

“0 petrova, The ICSID Grounds for Annulment in a Comparative Perspective: Analysis and Recommendations

for the Future, 10 Vind. J. Int’l Comm. L. & Arb. 287, 298 (2006), Exhibit-LE 23/10 (emphasis added).

1 M. Reisman, Systems of Control in International Adjudication and Arbitration 57 (1992), Exhibit-LE 23/9

Semphasis added).

2 K. Kaikobad, Interpretation and Revision of International Boundary Decisions 330 (2007), Exhibit-LE 4/7.
43 Award of 19 October 1981, Dubai v. Sharjah, 91 I.L.R. 543, 578 (1981), Exhibit-LE 11/1.

¢ GoS Memorial, at para. 120.
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Tribunal was in error in its reasoning on a point of fact or law. Annulment is to be
distinguished from appeal.”*

C. “It is not the case that a mere disagreement, however justified, with the
Experts’ appreciation of the facts is sufficient to indicate an excess of mandate.”*

139. Despite the foregoing concessions, the Government’s Memorial goes on to ignore
even these limitations. Instead, the Government requests this Tribunal to decide de novo the
definition of the Abyei Area (see paragraphs 571 to 621 below), to reassess the ABC Experts’
procedural decisions based on the wholly-inapposite application of “general principles and
practice” in international commercial and investment arbitration (see paragraphs 229 to 484
below) and to review the ABC Report’s factual findings and legal analysis under the guise of
determining whether it stated reasons or complied with “mandatory criteria” (see paragraphs
676 to 859 below).

140. The Government’s attempt to relitigate the ABC Experts’ substantive and procedural
rulings ignores the well-settled and extensive general principles of law that forbid precisely
such efforts. These bodies of authority are detailed in the SPLM/A’s Memorial (at
paragraphs 746-791), and need not be repeated here. For present purposes, it is sufficient to
note that it is fundamental to developed international and national legal systems, and to the
rule of law, that:

a. Finding an excess of mandate is an exceptional conclusion, as to which the
party refusing to comply with an adjudicative decision bears a heavy burden of proof.
This characterization of an excess of mandate and allocation of the burden of proof is
well-recognized in all developed legal systems: “[T]he party impugning the award is
at all times under the burden of proving that sufficiently weighty circumstances
exist to support its contention that the award is invalid.”’

b. Equally well-settled international and national authorities hold that any excess
of authority must be “manifest,” “glaring,” “flagrant,” “substantial” and
unambiguous.”® An excess of authority only arises in extreme and clear cut cases, not
in vague, debatable or complex circumstances.

C. Errors of law, treaty contract interpretation or fact are not grounds for holding
that a tribunal has exceeded its mandate. These are errors of substance, and not an

> GoS Memorial, at para. 160.

6 GoS Memorial, at para. 161.

47 Case Concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal) (Weeramantry, J.,
dissenting), [1991] I.C.J. Rep. 53, 152, Exhibit-LE 11/11.

“ see, e.g., S. Stoykovitch, De I'autorité de la sentence arbitrale en droit international public 193-194 (1924),
Exhibit-LE 13/8; D. Guermanoff, L’excés de pouvoir de I’arbitre 73 (1929), Exhibit-LE 13/9; de Lapradelle,
L'excés de pouvoir de I'arbitre, 2 Rev. de Droit Int’l 14 (1928), Exhibit-LE 13/10; Commentary on the Draft
Convention on Arbitral Procedure Adopted by the International Law Commission at its Fifth Session, UN Doc.
AJCN.4/92, 108, available at www.un.org, Exhibit-LE 1/1; Memorandum on Arbitral Procedure, prepared by
the Secretariat, UN Doc. A/CN.4/35, Yearbook of the International Law Commission, Vol. Il, 168, at 156 (1950)
(“...nullity should not be claimed unless departure [from the terms of the compromis] is clear and substantial.”),
Exhibit-LE 23/11. See SPLM/A Memorial, at paras. 762-770.
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excess of the decision-maker’s mandate: “An excess of power must not be confused
with an essential error.”*

141. These authorities reflect the vital public importance, and basic requirements of good
faith and fairness, that attach to the presumptive finality and validity of adjudicative
decisions. Despite the presumptive finality of such decisions, parties not infrequently attempt
to relitigate disputes where they have not prevailed — like the GoS in this case — under the
guise of jurisdictional, procedural, public policy and similar challenges. It is precisely to
restrain such efforts, and to preserve the finality of adjudicative decisions, that the foregoing
general principles are recognized and assiduously applied.

142.  These principles exist precisely to prevent parties from attempting to reargue the law
(in the guise of a jurisdictional, public policy or similar challenge), to relitigate the decision-
maker’s procedural rulings (in the guise of complaints about unfairness or compliance with
the parties’ agreement) or to nit-pick the decision-maker’s statement of its reasons. This is
put well in one recent authority:

“As a matter of general approach, the courts strive to uphold arbitration awards.
They do not approach them with a meticulous legal eye endeavoring to pick holes,
inconsistencies and faults in awards and with the objective of upsetting or
frustrating the process of arbitration. Far from it. The approach is to read an
arbitration award in a reasonable and commercial way, expecting, as is usually the
case, that there will be no substantial fault that can be found with it.”*

143.  Or, as the European Court of Justice declared in the context of annulment of an
arbitral award: “[I]t is in the interest of efficient arbitration proceedings that review of
arbitration awards should be limited in scope and that annulment of or refusal to recognise
an award should be possible only in exceptional circumstances.”**

144.  The Government’s Memorial and its litigation tactics ignore these principles. In so
doing, the Government’s thereafter the peace and stability of the Abyei Area and, more
broadly, at fundamental principles of the contemporary international legal system and the rule
of law.

145. The GoS and SPLM/A consensually designed and implemented a specialized, highly
constructive dispute resolution mechanism for the purpose of settling a long-standing and
bitter conflict. The parties did so because of their explicit commitment that a speedy and
final resolution of their dispute was an essential part of the broader Comprehensive Peace
Agreement and was required to ensure not just peace in the Abyei Area but also the durability
of the CPA itself.

49 D. Guermanoff, L’excés de pouvoir de I’arbitre 63 (1929), Exhibit-LE 13/9; see also Commentary on the
Draft Convention on Arbitral Procedure Adopted by the International Law Commission at its Fifth Session, UN
Doc. A/CN.4/92, 106, available at www.un.org, Exhibit-LE 1/1, referring to J. Bluntschli, Le droit
international codifié, Sect. 495, at p. 289 (1886), Exhibit-LE 14/5; K. Carlston, The Process of International
Arbitration 190 (1946, reprinted 1972) (“No one would gainsay that merely a mistake or a questionable
alpplication of the law would not give rise to nullity.”), Exhibit-LE 1/3.

% ABB AG v. Hochtief Airport GmbH [2006] 2 Lloyd’s Rep. 1, 16 (Q.B.), Exhibit-LE 23/12, (quoting Zermalt
Holdings v. Nu-Life Unpholstery-Repairs [1985] 2 EGLR 14 (Comm.) (Q.B.)) (emphasis added).

51 Judgment of 1 June 1999, Eco Swiss China Time Ltd v. Benetton International NV, Case C-126/97, reported at
[1999] ECR 1-3055, 135 European Court of Justice, Exhibit-LE 23/13 (emphasis added); see also Mayer &
Sheppard, Final ILA Report on Public Policy as a Bar to Enforcement of International Arbitral Awards, 19(2)
Arb. Int’l 249, 250 (2003), Exhibit-LE 23/14.
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146. In these circumstances, permitting the GoS to relitigate the ABC Experts’ substantive
and procedural rulings in a new proceeding would gravely undermine the efficacy and
legitimacy of these (and other) parties’ commitments to consensual mechanisms for resolving
their disputes. Allowing the Government’s tactics to succeed would make a mockery of the
presumptive finality of adjudicative decisions (particularly those relating to boundaries) and
produce profound unfairness — in direct contradiction to the principles of pacta sunt servanda
and res judicata.

B. The Government Distorts and Improperly Expands the Grounds on which the
ABC Experts’ Report May be Challenged

147.  This Tribunal’s authority under Articles 2(a) and 2(b) of the Abyei Arbitration
Agreement is limited to a simple and straightforward issue. Article 2(a) of the Arbitration
Agreement provides that the only basis for challenging the ABC Report in these proceedings
is subsumed by the question “[w]hether or not the ABC experts had, on the basis of the
agreement of the Parties as per the CPA, exceeded their mandate which is ‘to define (i.e.,
delimit) and demarcate the area of the nine Ngok Dinka chiefdoms transferred to
Kordofan in 1905.7%

148.  Under Article 2 of the Arbitration Agreement, the sole basis for this Tribunal to
disregard the ABC Report is narrowly defined as an excess of the ABC Expert’s mandate.
No other ground for alleging nullity of, or refusing to comply with, the ABC Report is
permitted by the Arbitration Agreement. In particular, the Arbitration Agreement does not
permit review or appeal of alleged errors of law or fact by the ABC Experts, objections to the
ABC Experts’ procedures, the composition of the ABC, the impartiality of the ABC Experts,
or any of the other grounds sometimes suggested historically as bases for findings of nullity
of adjudicative decisions.

149.  Notwithstanding the limitations on this Tribunal’s jurisdiction, the GoS has raised a
diverse and scatter-shot collection of eleven different complaints about the ABC Experts’
alleged actions that range well beyond the scope of Article 2(a) of the Arbitration Agreement.
In particular, the GoS Memorial advances a laundry list of three purported violations of
“procedural conditions,” four supposed “substantive” excesses of mandate and four alleged
breaches of “mandatory criteria.”®

150. The GoS’s laundry list of complaints are after-the-fact constructions, designed to
relitigate the substance of the parties’ dispute. In so doing, the Government has sought to
raise as many legal and factual claims as possible, and to sow the maximum amount of
confusion. That tactic is aggravated by the Government’s unfortunate mischaracterizations
and misquotations of both the ABC Report (and the record of the ABC proceedings) and the
legal authorities on which it relies. Correcting these various mischaracterizations requires a
lengthy discussion, but that results from the Government’s litigation tactics, and not the
substance of its objections.

151.  As detailed in Parts 11(C) through 11(F), there is no substantive basis for any of the
GoS’s eleven purported complaints. More fundamentally, however, the bulk of the GoS’s
laundry list of complaints do not fall within this Tribunal’s authority under Article 2 of the
Abyei Arbitration Agreement: in most instances, the GoS’s complaints cannot be categorized

52 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial (emphasis added).
%% See GoS Memorial, at paras. 192-276.
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as excesses of mandate under Article 2 of the Agreement and, as such, are not admissible
grounds for this Tribunal to disregard the ABC Report.

1. The Government Ignores the Definition of Excess of Mandate in the
Abvyei Arbitration Agreement

152. The GoS Memorial repeatedly invokes the “primary role of the consent of the
parties”* and declares that “[w]hen two Parties submit a dispute to third-party settlement, the
mandate or power of the adjudicating body to decide the dispute rests, above all, on the scope
of the consent given by the Parties to the decision-maker to resolve the dispute.” That basic
principle of party autonomy is universally affirmed in international and national legal
regimes.® It is undisputed between the parties.

153.  Having theoretically acknowledged the importance of the parties’ consent in defining
a tribunal’s jurisdiction, however, the Government then proceeds to ignore that principle in
its Memorial. In particular, the GoS’s Memorial repeatedly requests this Tribunal to exceed
its authority by considering alleged violations of “procedural conditions” or “mandatory
criteria.” Neither of those categories of objections falls within the definition of an “excess of
mandate” under Article 2(a) of the Abyei Arbitration Agreement or, consequently, within this
Tribunal’s authority.

154.  As noted above, Article 2(a) of the Arbitration Agreement provides that the sole issue
presented to this Tribunal is “[w]hether or not the ABC experts had, on the basis of the
agreement of the Parties as per the CPA, exceeded their mandate which is “to define (i.e.,
delimit) and demarcate the area of the nine Ngok Dinka chiefdoms transferred to Kordofan in
1905.7" Awrticle 2(a) establishes a single, specifically defined basis for this Tribunal’s
authority to disregard or invalidate the ABC Report. It is this consensually prescribed
formula that defines the scope and limits of this Tribunal’s authority.

155. It bears emphasis that Article 2(a) must be read together with Article 2(b) of the
Arbitration Agreement. Article 2(b) provides that, “if the Tribunal determines ... that the
ABC experts did not exceed their mandate, it shall make a declaration to that effect and

> GoS Memorial, at p. 50, Heading (i).
%% GoS Memorial, at para. 134.
% See, e.g., A. Redfern & M. Hunter, Law and Practice of International Commercial Arbitration §6-03 (2004)
(“Party autonomy is the guiding principle in determining the procedure to be followed in an international
commercial arbitration. It is a principle that has been endorsed not only in national laws, but by international
arbitral institutions and organisations.”), Exhibit-LE 23/15; Veeder, Whose Arbitration Is It Anyway: The
Parties or the Arbitration Tribunal — An Interesting Question?, in L. Newman & R. Hill (eds.), The Leading
Arbitrators’ Guide to International Arbitration 347 (2004) (“To the simple question whether the arbitration
tribunal or the parties are the masters now, there can be only one answer. It is the parties’ dispute; and the
parties can settle their dispute at any time, in whatever manner and on whatever terms of their own choosing. It
is therefore the parties’ arbitration ...”), Exhibit-LE 23/16; E. Gaillard & J. Savage (eds.), Fouchard Gaillard
Goldman on International Commercial Arbitration 1146, 52 (1999) (“The contract between the parties is the
fundamental constituent of international commercial arbitration. It is the parties’ common intention which
confers powers upon the arbitrators. ... This emphasis on party autonomy, which thus frees the parties from all
strictly national constraints, is certainly the most important of recent developments in international
arbitration.”), Exhibit-LE 23/2; J. Lew, L. Mistelis & S. Kréll, Comparative International Commercial
Arbitration §17-08 (2003) (“All modern arbitration laws recognise party autonomy, i.e. parties are free to
determine the substantive law or rules applicable to the merits of the dispute to be resolved by arbitration.”),
Exhibit-LE 23/17; P. Schlosser, Das Recht der internationalen privaten Schiedsgerichtsbarkeit 1630 (2d ed.
1989) (“[The arbitral process] rests on the parties” autonomous decision to resolve their dispute in front of an
arbitral tribunal. It corresponds to this that the parties may not only ... define the subject matter of the particular

roceedings, but must also have decisive influence on its course.”), Exhibit-LE 23/18.

" Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.
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issue an award for the full and immediate implementation of the ABC Report.”*® Article 2(b)
confirms, in express terms, that the sole and exclusive basis for disregarding the ABC Report
is an “excess of mandate;” if the ABC Experts did not “exceed their mandate,” then this
Tribunal “shall” issue an award for the full and immediate implementation of the ABC
Report.

156. Remarkably, the GoS’s lengthy Memorial never discusses, quotes or even refers to
Article 2(b) of the Arbitration Agreement. Rather, the GoS treats Article 2(a) of the
Arbitration Agreement as an invitation for this Tribunal to act “in a manner similar to that of
an annulment panel”® under “Article 53" (presumably, Article 52) of the ICSID
Convention.® Consistent with that approach, the GoS Memorial embarks on a lengthy
exposition of different bases for annulment under Article 52 of the ICSID Convention,* for
non-recognition under Article V of the New York Convention,® for annulment and non-
recognition under the UNCITRAL Model Law® and sundry provisions of selected
institutional arbitration rules.®

157.  As discussed below, the GoS’s methodology is selectively to pick and choose a
variety of bases for annulment or non-recognition of arbitral awards from a hodge podge of
international instruments, with a view towards fashioning some general principle of nullity or
invalidity, and then to apply that construction to the ABC Report. That methodology not
only ignores the particular characteristics of the ABC and the ABC Report (discussed
above),* and the particular attributes and rules of different arbitral regimes, but also ignores
and distorts the terms of the parties’ consent in the Abyei Arbitration Agreement. Instead of
addressing the issue specified by Articles 2(a) and 2(b) of the Arbitration Agreement, as it
agreed to do, the GoS embarks on a wide-ranging scavenger hunt through numerous other
international arbitration instruments, in search of some ground on which it can try and base
an attack on the ABC’s work.

158. The GoS’s methodology is fundamentally illegitimate and invites this Tribunal to
exceed the scope of its authority. This Tribunal was not constituted as an annulment panel
under the ICSID Convention or the ICSID Rules, nor an annulment or recognition court
under the New York Convention, nor a national court considering an ICC or UNCITRAL
arbitral award. This Tribunal was instead granted a very specifically defined authority under
Acrticles 2(a) and 2(b) of the Abyei Arbitration Agreement.

159. It is not surprising that the GoS endeavors to expand this Tribunal’s authority, and
effectively to relitigate the merits of the parties’ dispute. When one considers what real
“excess of mandate” claims the Government might bring, they are hopeless. While
understandable, however, the Government’s effort to expand this Tribunal’s authority to
other claims is illegitimate given the terms of the parties’ Arbitration Agreement. Under that
Agreement, it is only if the ABC Experts committed a defined “excess of mandate” that this
Tribunal may disregard the ABC Report under Article 2(a); in all other cases, Article 2(b)

%8 Abyei Arbitration Agreement, Art. 2(b), Appendix A to SPLM/A Memorial (emphasis added).

% GoS Memorial, at para. 131.

% GoS Memorial, at para. 131.

®! See GoS Memorial, at paras. 143-145, 148-149, 158-164, 172-173, 183.

62 See GoS Memorial, at para. 182.

8 See GoS Memorial, at paras. 184-185.

% See GoS Memorial, at paras. 156 (UNCITRAL Arbitration Rules; PCA Rules), 171 (UNCITRAL Arbitration
Rules; PCA Rules), 175 (LCIA Rules).

% See above at paras. 122-128.
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directs this Tribunal to uphold the ABC Report and order its full and immediate
implementation.

2. The Purported Violations of “Procedural Conditions” Alleged by the
Government Do Not Fall Within the Definition of An Excess of
Mandate

160. The GoS Memorial alleges three purported violations of “procedural conditions” by
the ABC Experts which supposedly constitute excesses of mandate.*® These three alleged
procedural violations are: (a) the interview of several witnesses in Khartoum; (b) an email
exchange with a third party (Mr. Millington); and (c) the ABC Experts’ purported failure to
act through the Commission.®” The Government asserts that, through these alleged violations,
“the ABC Experts breached material procedural requirements which were express conditions
for the exercise of their mandate.”®

161. The Government’s effort to transmute alleged procedural defects in the ABC
proceedings into an excess of mandate is groundless. As discussed below, none of these
purported procedural violations violated the terms of the Abyei Protocol, the Abyei
Appendix, the Terms of Reference or the Rules of Procedure. On the contrary, each of the
actions the GoS challenges fell fully within the scope of the ABC Experts’ procedural
authority.®® Additionally, however, none of the Government’s procedural objections is even
admissible in these proceedings, because none of them falls within the definition of an
“excess of mandate;” as a consequence, these procedural objections do not serve as grounds
to disregard the ABC Report.

a) The Government Ignores the Parties’ Definition of “Excess of
Mandate” in Article 2(a) of the Abyei Arbitration Agreement

162. The Government studiously avoids any effort to address the specific wording of
Article 2(a) of the Abyei Arbitration Agreement. As noted above, Article 2(a) provides that
the sole issue presented to this Tribunal is “[w]hether or not the ABC experts had, on the
basis of the agreement of the Parties as per the CPA, exceeded their mandate which is ‘to
define (i.e. delimit) and demarcate the area of the nine Ngok Dinka chiefdoms transferred to
Kordofan in 1905.”""

163. Article 2(a) does not refer to “procedural conditions,” to violations of procedural
rights, or to denial of an opportunity to be heard. Nor does Article 2(a) refer more generally
to concepts of nullity or invalidity of arbitral awards. Likewise, Article 2(a) does not
incorporate the (well-known) lists of grounds of invalidity or nullity included in instruments
such as the New York Convention, the ICSID Convention or the International Law
Commission’s (“ILC”) Draft Convention on Arbitral Procedure (“Draft ILC Convention on
Arbitral Procedural”)/ILC Model Rules on Arbitral Procedure 1958 (“ILC Model Rules”).
Any of these approaches could have been adopted, but none was.

164. Instead, Article 2(a) identified only a single ground upon which the ABC Report may
be invalidated — whether the ABC Experts “exceeded their mandate.” There is no basis for

66 > See GoS Memorial, at paras. 177-186, 196-226.
See GoS Memorial, at paras. 196-226.
GoS Memorial, at para. 196.
% See below at paras. 311-484.
® Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.
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expanding this single ground of invalidity to include other grounds of invalidity that were not
specified. Doing so would violate the fundamental rule of party autonomy which, as
discussed above, both parties agree defines this Tribunal’s authority.™

165. An “excess of mandate” is a specific, identifiable type of defect. By its plain terms,
an “excess of mandate” under Article 2(a) is a decision by the ABC Experts that was ultra
petita, purporting to decide matters outside the scope of the disputes submitted by the
parties.”” That is evident from the parties’ use of the words “excess of mandate,” which
referred to situations where the ABC Experts might have gone beyond or outside
(“exceeded”) the scope of the issues submitted to them.

166. Notably, Article 2(a) did not provide for disregarding the ABC Experts’ decision on
the grounds that “the procedure was not in accordance with the agreement of the parties”
(New York Convention, Article VV(1)(d)); UNCITRAL Model Law, Arts. 34(2)(a)(iv) and
36(1)(a)(iv); or that a party “was unable to present his case” (New York Convention, Article
V(1)(b); UNCITRAL Model Law, Arts. 34(2)(a)(ii) and 36(1)(a)(ii)); or that there was a
“serious departure from a fundamental rule of procedure” (ICSID Convention, Art. 52(1)(d));
Draft ILC Convention on Arbitral Procedure, Art. 30(c)). All of these formulae, which either
expressly or impliedly connote violations of procedural requirements, were readily available
and could have been adopted by the parties. Instead, they chose a formula that referred
specifically to the ABC Experts’ “exceeding” their mandate — that is, going beyond the
dispute that they had been assigned to decide; that formula simply does not encompass a
violation of the procedures that supposedly governed the manner in which the ABC Experts
resolved the dispute submitted to them.

167. Other aspects of the language the parties used in Article 2(a) of the Arbitration
Agreement confirm that conclusion. For example, Article 2(a) addresses an “excess of
mandate” by reference to the category of disputes that the ABC Experts were charged with
resolving under the parties’ agreements, namely “[w]hether or not the ABC experts had, on
the basis of the agreement of the Parties as per the CPA, exceeded their mandate WHICH IS
‘to define (i.e. delimit) and demarcate the area of the nine Ngok Dinka chiefdoms
transferred to Kordofan in 1905.””"

168. As provided in Article 2(a), an “excess of mandate” is to be defined by reference to
that category of disputes which the parties submitted to the ABC (“their mandate WHICH
IS...”). In contrast, Article 2(a) did not define this Tribunal’s authority by reference to the
ABC Experts having “exceeded their mandate which is set forth in the Rules of Procedure”
or having “exceeded their mandate which is to apply the arbitration procedures known in
common law jurisdictions or investment arbitrations.” Rather, Article 2(a) defined the
concept of “excess of mandate” by reference to the ABC Experts’ substantive task, which is
to “define ... and demarcate” the Abyei Area. The only relevant issue falling within the
terms of Article 2(a) is whether the ABC Experts decided matters falling outside the scope of
(“exceeding”) that category of disputes.

169. The reference in Article 2(a) to the Comprehensive Peace Agreement (“as per CPA”)
further confirms this conclusion. As discussed in the SPLM/A’s Memorial, the
Comprehensive Peace Agreement included, as integral parts, the Abyei Protocol and the

™ See above at para. 152.
72 See SPLM/A Memorial, at paras. 674-691.
8 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial (emphasis added).
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Abyei Appendix.” The Comprehensive Peace Agreement does not include as one of its parts
the Terms of Reference or Rules of Procedure, which set forth procedural provisions
regarding the ABC.

170. The reference in Article 2(a) to the Comprehensive Peace Agreement, including the
Abyei Protocol and Appendix, makes perfect sense in light of the parties’ understanding of
“excess of mandate.” The Abyei Protocol set forth the ABC’s mandate (in Article 5), but did
not prescribe rules of procedure for the ABC; accordingly, in referring to the Abyei
Protocol’s formulation of the ABC Experts’ mandate to define and delimit the Abyei Area,
Acrticle 2(a) of the Arbitration Agreement referred again to decisions exceeding the
substantive scope of the issues submitted to the ABC. Conversely, because Article 2(a) did
not refer to the Rules of Procedure (or Terms of Reference), it plainly was not intended to
refer to violations of those procedural rules.”™

171.  Similarly, the parties’ agreements concerning the ABC make clear precisely what
“mandate” was understood to mean. Article 1 of the Terms of Reference is entitled
“Mandate” and provides that “[t]he ABC shall demarcate the area, specified above [as the
Abyei Area] on map and on land.””® In contrast, the “Functioning of the ABC” is separately
addressed in Articles 3 and 4 of the Terms of Reference, while the ABC’s “Program of
work” similarly appears under separate headings. As with the terms of their other
agreements, the parties did not include procedural matters within an “excess of mandate,”
which instead referred to the scope of the substantive issues submitted to the ABC Experts’
decision.

b) The Government Misuses and Confuses the Provisions of
International and National Arbitration Instruments Relating to
An “Excess of Mandate”

172.  The GoS Memorial ignores all of these aspects of the parties’ chosen language of the
Arbitration Agreement. Instead, the Government first pretends to find Article 2(a)
mysterious or obscure, next attempts to construct a wholly artificial meaning derived from
inapposite international arbitration authorities, and then finally purports to apply that artificial
construction to the ABC Report. This exercise is both unnecessary (because Article 2(a) is
clear) and illegitimate (because the Government’s contrived interpretation of Article 2(a)
contradicts both the language of the parties’ agreements and the very legal regimes upon
which the Government purports to rely).

173. The Government begins its analysis by suggesting, in passing, that an ““‘excess of
mandate’ may not be a technical term that is frequently referred to in the jurisprudence and
doctrine.”” As already discussed, however, the phrase “excess of mandate” is not used in a
vacuum: it must be interpreted in the context of the remainder of Article 2(a) and the Abyei
Arbitration Agreement. When that is done, and as discussed above, Article 2(a) permits a

™ See SPLM/A Memorial, at paras. 445-494.

™ Article 2(a) does refer to the Terms of Reference and Rules of Procedure, but only insofar as those agreements
“reiterated” the ABC Experts” mandate as defined in the Abyei Protocol. See Abyei Arbitration Agreement,
Art. 2(a) (“Whether or not the ABC experts had, on the basis of the agreement of the Parties as per the CPA,
exceeded their mandate which is “to define (i.e. delimit) and demarcate the area of the nine Ngok Dinka
chiefdoms transferred to Kordofan in 1905” as stated in the Abyei Protocol, and reiterated in the Abyei
Appendix and the ABC Terms of Reference and Rules of Procedure.”), Appendix A to SPLM/A Memorial
gmnphaﬂsadded)

® ABC TOR, Art. 1.2, Appendix E to SPLM/A Memorial.

" GoS Memorial, at para. 135.
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clear and straightforward understanding of the term “excess of mandate.” That is a short, but
complete, answer to the Government’s entire analysis.

174. In any event, the term “excess of mandate” does have a recognizable meaning in
international and national legal doctrine. Not surprisingly, that meaning is congruent with the
remainder of the text of Article 2(a). Authorities from a range of sources treat, with
reasonable consistency, the concept of an “excess of mandate” as referring to a tribunal going
beyond the scope of the disputes submitted to it:

a. “An arbitral tribunal may only validly determine those disputes that the
parties have agreed that it should determine. This rule is an inevitable and proper
consequence of the voluntary nature of arbitration. In consensual arbitration, the
authority or competence of the arbitral tribunal comes from the agreement of the
parties.... It is the parties who give to a private tribunal the authority to decide
disputes between them; and the arbitral tribunal must take care to stay within the
terms of its mandate.”"

b. “[A]n excess of jurisdiction occurs when the arbitrators exceed the mission
given them.””

C. An excess of mandate may only be alleged where “the tribunal delimits, in
whole or in part, a boundary in areas not covered by the terms of reference and
thus exceeds the territorial scope of its jurisdictional powers.”®

d. An excess of mandate occurs where a tribunal “decides upon that which was
not in fact submitted to them. ... The question of excess of power or jurisdiction is,
in essence, a question of treaty interpretation. It is a question which is to be answered
by a careful comparison of the award or other contested action by the tribunal with the
relevant provisions of the compromis.”®

e. “[A]n arbitral award must be set aside, if it either concerns a dispute that has
not been mentioned in the arbitration agreement (first alternative), or if it exceeds the
scope defined in the arbitration agreement (second alternative), i.e. ultra petita. ...
[T]his corresponds in content to Art. IX(1)(c) European Convention and Art. V/(1)(c)
New York Convention, as well as the old version of Section 595 (1) lit. 5 of the

8 A. Redfern & M. Hunter, Law and Practice of International Commercial Arbitration §5-30 (2004), Exhibit-
LE 4/2 (emphasis added).

™ K. Carlston, The Process of International Arbitration 83 (1946, reprinted 1972), Exhibit-LE 1/3 (emphasis
added).

8 Kaikobad, The Quality of Justice: ‘Excés de Pouvoir’ in the adjudication and arbitration or territorial and
boundary disputes in G. Goodwin-Gill & S. Talmon (eds.), Reality of International Law 293, 302 (1999),
Exhibit-LE 1/2 (emphasis added).

8. Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, 107-108, available at www.un.org, Exhibit-LE 1/1 referring to E. de
Vattel, Le droit des gens, 1758 ed. Vol. 1, sect. 329, p. 520 (1916), Exhibit-LE 3/11 (emphasis added); see also
The Laguna del Desierto Award, 113 I.L.R. 1, 45 (1999) (“The jurisdiction of international tribunals is limited
by the powers which the Parties in the case grant to them and by the maximum claims of the Parties in the
course of the proceedings. If they exceed either limitation, their decision will be ultra vires and vitiated on
grounds of nullity for exces de pouvoir.”), Exhibit-LE 3/12 (emphasis added).
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[Austrian] Code of Civil Procedure, that simply put, provided for the case where the
arbitral tribunal has exceeded its task.”®

175.  Similarly, Article V(1)(c) of the New York Convention provides for non-recognition
of an award if it “deals with a difference not contemplated by or not falling within the terms
of the submission to arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration.”® Article 34(2)(a)(iii) of the UNCITRAL Model Law is virtually
identical in its effect® and is paralleled by other leading national arbitration statutes.®

176. The Government ignores the commonly accepted usages of an “excess of mandate”
(outlined above at paragraphs 174(a) to 174(e)), as well as the language used by the parties in
their own agreements. Instead, it adopts the peculiar reasoning that: “[u]nder general
principles of law and practice, a serious departure from a fundamental rule of procedure also
constitutes a ground for annulment of an award and, as such, a ground for finding an
excess of mandate.”®

177. Insupport of this proposition, the Government cites: (a) Article V(1)(d) of the New
York Convention; (b) a U.S. commentary addressing Articles VV(1)(b) and V(1)(d) of the New
York Convention; (c) “Article 52(d)” (presumably intended to be Article 52(1)(d)) of the
ICSID Convention); and (d) Article 36(1)(a)(iv) of the UNCITRAL Model Law. The
Government’s analysis is confused, as is its presentation of the authorities it seeks to rely
upon. Properly analyzed, the Government’s authorities demonstrate clearly the illegitimacy
of its efforts to turn a supposed procedural violation into an excess of mandate.

178.  Preliminarily, it is useful to pay close attention to the Government’s line of argument
(quoted in paragraph 176 above). According to the Government, because “a serious
departure from a fundamental rule of procedure” constitutes “a ground for annulment of an

8 Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4 Part 2,
8611, 11141 et seq. (2d ed. 2007), Exhibit-LE 23/19 (emphasis added); see also Nordell Int’l Res. Ltd. v. Triton
Indonesia, Inc., 1993 WL 280169, at *8 (9th Cir. July 23, 1993) (“An arbitration panel exceeds its authority ...
if it decides issues other than those submitted to it by the parties.”), Exhibit-LE 3/13; Black’s Law Dictionary
(excess of jurisdiction) 604 (8th ed. 2004) (“A court's acting beyond the limits of its power, usu. in one of three
ways: (1) when the court has no power to deal with the kind of matter at issue, (2) when the court has no power
to deal with the particular person concerned, or (3) when the judgment or order issued is of a kind that the
wunh%nopmwrmwaw”)ExmanE4ﬂ

® New York Convention, Art. V(1)(c), Exhibit-LE 5/1 (emphasis added); see also Inter-American Convention
on International Commercial Arbitration 1975, Art. 5(1)(c), Exhibit-LE 5/10; European Convention on
Internatlonal Commercial Arbitration, Art. IX(l)(c) Exhibit-LE 38/18.

S%UNCWRALMwavaAnSMQQWMCbmwmwﬂwwnwmmnwy%ammmdﬁWﬁ%Bw%a
dispute not contemplated by or not falling within the terms of the submission to arbitration, or contains
deC|3|ons on matters beyond the scope of the submission to arbitration.”), Exhibit-LE 23/20.

% See, e.g., English Arbitration Act, §103(2)(d) (non-recognition if “the award deals with a difference not
contemplated by or not falling within the terms of the submission to arbitration or contains decisions on matters
beyond the scope of the submission to arbitration”), Exhibit-LE 24/1; U.S. FAA, 9 U.S.C. §10(a)(4) (award
may be set aside “[w]here the arbitrators exceeded their powers, or so imperfectly executed them that a mutual,
final, and definite award upon the subject matter submitted was not made.”), Exhibit-LE 24/2; French Code
of Civil Procedure, Arts. 1484(3), 1502(3) (award may be set aside if “the arbitrator has made a ruling that is not
in accordance with the task conferred upon him”), Exhibit-LE 24/3; Swiss Law on Private International Law,
Art. 190(2)(c) (award may be set aside, “[1]f the arbitral’s decision went beyond the claims...”), Exhibit-LE
3/7; Italian Code of Civil Procedure, Art. 829(4) (award may be set aside where “the award exceeds the limits of
the arbitration agreement, ..., or has decided the merits of the dispute in all other cases in which the merits
could not be decided.”), Exhibit-LE 24/4; Japanese Arbitration Law, Art. 44(1)(v) (“the arbitral award contains
decisions on matters beyond the scope of the arbitration agreement or the claims in the arbitral proceedings”),
Exhibit-LE 24/5.

8 GoS Memorial, at para. 177 (emphasis added).
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award” under “general principles of law and practice,” it is “as such” a “ground for finding
an excess of mandate.”®

179. The argument is manifestly wrong. The Government argues that because, under
“general principles of law and practice,” a violation of procedural norms provides a basis for
annulling an award, then such a violation is “a ground for finding an excess of mandate.”
That approach would permit precisely what the parties did not agree to in their Arbitration
Agreement: it would convert this Tribunal into a free ranging annulment panel, with authority
to nullify the ABC Report on any ground permitted under “general principles of law and
practice.” That is exactly not what the parties agreed.

180. On the contrary, as discussed above, the parties agreed that this Tribunal could
disregard the ABC Report if —and only if — the ABC Experts committed an “excess of
mandate,” as specifically and clearly defined in the Arbitration Agreement. It turns the
parties’ agreement, and the basic treatment of arbitral awards under international and national
legal regimes, on its head to argue as the Government does that since ‘general principles’
provide for annulment of awards in various circumstances, those circumstances constitute an
‘excess of mandate.’® Again, that is simply not what the parties agreed.

181. The parties did not assign this Tribunal the task of applying unspecified “general
principles of law and practice” to entertain any number of creative bases for challenging
arbitral awards. Instead, they agreed in Article 2(a) of the Arbitration Agreement to a single,
specifically defined basis for reviewing the ABC Report. The Government’s analysis ignores
the specific terms of the Abyei Arbitration Agreement, and instead seeks to substitute a
catch-all reference to “general principles of law and practice” for the parties’ carefully
negotiated agreement.

182.  Almost exactly this issue arose for consideration before the Permanent Court of
International Justice in the Appeal from a Judgment of the Hungaro-Czechoslovak Mixed
Arbitral Tribunal (The Peter Pazmany University v. The State of Czechoslovakia). Article X
of the Paris Agreement No. Il dated April 28, 1930 provided for an appeal to the PC1J from
“all judgments on questions of jurisdiction or merits which may be given henceforth by the
Mixed Arbitral Tribunals.”® (This provision was substantially broader, in obvious ways, than
the mandate the Arbitration Agreement confers on this Tribunal, but the PCIJ’s decision
nonetheless illustrates the basic principle.)

183. The PCIJ accepted that the foregoing provision of the Paris Agreement was sufficient
to confer on it jurisdiction to act as a court of appeal.” In a dispute between Hungary and
Czechoslovakia regarding the restitution of certain property situated in Slovakia to the Peter
Pazmany University, Czechoslovakia argued before the PCIJ that the Mixed Arbitral Tribunal
had wrongly declared itself competent to adjudicate upon the claim and that consequently, the

8 GoS Memorial, at para. 177 (emphasis added).

8 See e.g., GoS Memorial, at paras. 176, 177.

8 Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany
University v. Czechoslovakia) Ser. A/B 61, 208, 220 (P.C.1.J. 1933), Exhibit-LE 24/6 (emphasis added).

° Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany
University v. Czechoslovakia) Ser. A/B 61, 208, 221 (P.C.1.J. 1933) (“As has been seen, Article X, paragraph I,
of Agreement No. 11 of Paris confers on the Court jurisdiction as a court of appeal.”), Exhibit-LE 24/6.
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decision of that tribunal did not bind it.” Czechoslovakia also made complaints about the
procedure before the Mixed Claims Tribunal.?

184. In response to these procedural claims, the PCIJ held that:

“According to the terms of Article X of the Paris Agreement No. I, the Parties agree
to submit to the Court ‘questions of jurisdiction or merits.” In view of the fact that its
jurisdiction is limited by the clear terms of this provision, the Court has no power to
control the way in which the Mixed Arbitral Tribunal has exercised its functions as
regards procedure.”

Given the substantially narrower terms of Article 2 of the Abyei Arbitration Agreement, that
same conclusion applies a fortiori to the procedural complaints that the Government seeks to
advance in this proceeding as purported excesses of mandate.

185.  Similarly, in the India v. Pakistan case, the Court was mandated to determine
“whether the Council [ICAQ] has jurisdiction in this case.” The Court expressly noted that
it had “nothing whatever to do in the present proceedings, except in so far as these elements
may relate to the purely jurisdictional issue which alone has been referred to it, namely the
competence of the Council to hear and determine the case submitted by Pakistan.”®* When
faced with objections raised by India in relation to the procedural integrity of the proceedings
before the Council, the Court dismissed the claims, noting that “[t]he Court’s task in the
present proceedings is to give a ruling as to whether the Council has jurisdiction in the case.
This is an objective question of law, the answer to which cannot depend on what occurred
before the Council.”*® Judge Dillard in his Separate Opinion further noted that “[the
procedural irregularity] does not go to the jurisdictional issue itself since this issue is clearly
focussed on the reach of the Council’s competence to deal with the subject-matter of the
disagreement.”” Again, the same conclusion applies to the Government’s effort to shoe-horn
its various procedural and other complaints into an “excess of mandate” claim.

186. The Government’s analysis also contradicts the very authorities on which it relies
(that is, the New York Convention, ICSID Convention and UNCITRAL Model Law). As
discussed in the SPLM/A’s Memorial, the grounds for non-recognition of arbitral awards (in
the New York and Inter-American Conventions), the grounds for annulment of arbitral
awards (in the ICSID Convention) and the grounds for annulment and non-recognition of
arbitral awards (in the UNCITRAL Model Law and similar national arbitration statutes) are
specifically defined exceptions to the presumptive finality and validity of such awards.*

° Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany
University v. Czechoslovakia) Ser. A/B 61, 208, 221 (P.C.1.J. 1933), Exhibit-LE 24/6.

2 Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany
University v. Czechoslovakia) Ser. A/B 61, 208, 221-222 (P.C.1.J. 1933), Exhibit-LE 24/6.
% Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany
University v. Czechoslovakia) Ser. A/B 61, 208, 222 (P.C.1.J. 1933), Exhibit-LE 24/6 (emphasis added).
* Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), [1972] I.C.J. Rep. 46, 70 et seq.
SI.C.J.), Exhibit-LE 24/7 (emphasis added).

® Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), [1972] I.C.J. Rep. 46, 51 et seq.
SI.C.J.), Exhibit-LE 24/7 (emphasis added).

® Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), [1972] I.C.J. Rep. 46, 69 et seq
gI.C.J.), Exhibit-LE 24/7 (emphasis added).

" Separate Opinion of Judge Dillard in Appeal Relating to the Jurisdiction of the ICAO Council (India v.
Pakistan), [1972] 1.C.J. Rep. 46, 99 (1.C.J.), Exhibit-LE 24/7 (emphasis added).

% See SPLM/A Memorial, at paras. 701-709.
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187. The various exceptions in Article V(1) of the New York Convention, Article 52 of the
ICSID Convention, and Articles 34 and 36 of the UNCITRAL Model Law are not a formless
muddle of “general principles,” which can be interchangeably invoked, as the Government’s
Memorial implies. On the contrary, these exceptions are specifically and carefully defined to
identify a number of separate, independent grounds for challenging arbitral awards. That is
clear from the text of the relevant conventions and legislative instruments, and from all
serious commentary on the subject:

a. “A party challenging an award must prove one of the exclusively listed
grounds in the arbitration laws or international conventions.”® The same author goes
on to note that “[t]here are several grounds on which a challenge of an award may be
based.”*®

b. “[T]he New York Convention sets out five separate grounds on which
recognition and enforcement of a Convention award may be refused at the request of
the party against whom it is invoked.”*"*

C. “Section 103(2)(d) [of the English Arbitration Act] is concerned with
substantive rather than procedural matters, so that an objection to procedure falls
within section 103(2)(c) or the general public policy rules rather than this
provision.”%

d. “Article 52(1) of the ICSID Convention contains an exhaustive list of grounds
for the annulment of the award ... A request for annulment must allege the existence
of one or more of the grounds listed in that provision.”*®

188. The same analysis is clear from the well-known decision in Inter-Arab Investment
Guarantee Corporation v Banque Arabe et Internationale d’Investissements.’® There, a party
pursued four grounds of challenge to the award including that:

a. the award had not yet become binding on the parties (Article V(1)(e));
b. the award constituted an “excess of mandate” (Article V(1)(c));

C. the challenging party did not have the opportunity to present its argument
(Article V(1)(b)); and

97, Lew, L. Mistelis & S. Krdll, Comparative International Commercial Arbitration §25-31 (2003), Exhibit-
LE 23/17.

100 5 Lew, L. Mistelis & S. Kroll, Comparative International Commercial Arbitration §25-32 (2003), Exhibit-
LE 23/17 (emphasis added); see also Aloe Vera of Am., Inc v. Asianic Food (S) Pte Ltd et al, Judgment of 10
May 2006, XXXII Y.B. Comm. Arb. 489, 503 (S. Ct. of Singapore, High Court) (2007) (in relation to a claim
that the arbitrators had exceeded their authority because the party resisting enforcement was not a party to the
arbitration agreement, the court held as follows: “AVA submitted that Sect. 31(2)(d) dealt with the grounds of
excess of power or authority of the arbitrator.... AVA further submitted that Sect. 31(2)(d) did not overlap with
Sect. 31(2)(b) which was the proper section to invoke when a challenge was being made on the basis that a
person was not a party to the arbitration agreement. ... Having considered AVA's arguments, | accept
them.”), Exhibit-LE 24/8 (emphasis added).
1MARmmm&MJMM%memPmNmMHMmmmmCmmmmmAmWMme34Qm®
(emphasis added) and §19-13-9-29 (2004) (listing separately the various grounds for challenging an award,
including the grounds under Article 34 UNCITRAL Model Law), Exhibit-LE 23/15.

102 2 Merkin, Arbitration Act 1996 218 (3d ed. 2005), Exhibit-LE 24/9 (emphasis added).

193 Schreuer, Three Generations of ICSID Annulment Proceedings in E. Gaillard & Y. Banifatemi (eds.),
Annulment of ICSID Awards 20-21 (2004), Exhibit-LE 24/10 (emphasis added).

1% Inter-Arab Investment Guarantee Corporation v Banque Arabe et Internationale d’ Investissements, XXII
Y.B. Comm. Arb. 643 (Brussels Cour d'appel) (1997), Exhibit-LE 24/11.
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d. the arbitral procedure was not in accordance with the agreement of the parties
(Article V(1)(d)).*®

These four separate grounds were pursued, and dealt with, in the reasoning of both the court
of first instance, and the appeal court, separately, distinctly and with no suggestion that any
one ground could, should or did overlap into any other ground.*®

189. Again, the Government’s own authorities confirm this. The GoS Memorial cites the
annulment Committee’s decision in Lucchetti v. Peru, which provides that:

“According to Article 52(1) of the ICSID Convention, a party may request annulment
of an award on one or more of five specific grounds. Three of these grounds are at
issue in the present case, i.e. ‘(b) that the Tribunal has manifestly exceeded its
powers,” “(d) that there has been a serious departure from a fundamental rule of
procedure,” and ‘(e) that the award has failed to state the reasons on which it is based.
These three grounds deal with different aspects of the award. While ground (b), in
so far as the present case is concerned, concerns the extent of the powers conferred
on the tribunal under the BIT, ground (d) is aimed to ensure that the parties enjoy
their right to be heard in a fair manner. Ground (e) differs from the other two
grounds in that it does not concern the tribunal’s powers or the conduct of the
proceedings but the manner in which its award is drafted. The Ad hoc Committee
notes that the three grounds are set out as separate in the ICSID Convention and
considers that the facts of a case should in principle be examined separately in
relation to each of these grounds. However, this is not to say that the grounds are
entirely unrelated to each other. It may be that, in appropriate circumstances, one of
those grounds could properly be seen as reinforcing another of them. For instance, a
procedural defect, which is primarily to be examined under (d), might in some cases
also be relevant as an element in the consideration of whether a tribunal has exceeded
its powers under (b).”*

190. The Government unhelpfully cites from this case in support of its general assumptions
on what constitutes an “excess of mandate,” but omits any reference to the passage set forth
above — thus, obscuring the fact that the annulment panel proceeds from the premise that
issues going to an excess of powers (not to mention the narrower formula of an “excess of
mandate”) are separate from issues of procedural violations: in the annulment panel’s words,
“the three grounds are set out as separate in the ICSID Convention and considers that the
facts of a case should in principle be examined separately in relation to each of these
grounds.” That conclusion applies a fortiori here, where the parties’ Arbitration Agreement

1% Inter-Arab Investment Guarantee Corporation v Banque Arabe et Internationale d’ Investissements, XXII
Y.B. Comm. Arb. 643, 655 et seq., 658-668 (Brussels Cour d’appel) (1997), Exhibit-LE 24/11.

1% Inter-Arab Investment Guarantee Corporation v Banque Arabe et Internationale d’ Investissements, XXII
Y.B. Comm. Arb. 643, 655 et seq., 658-668 (Brussels Cour d’appel) (1997), Exhibit-LE 24/11.

197 Annulment Decision of the Ad Hoc Committee of 5 September 2007, in Industria Nacional de Alimentos, S.A.
and Indalsa Perd, S.A., ICSID Case No. ARB/03/4, at p. 18, 171 et seq. (2007), Exhibit-LE 24/12 (emphasis
added).

198 GoS Memorial, at paras. 143 (““Where a tribunal assumes jurisdiction in a manner for which it lacks
competence under the relevant BIT, it exceeds its powers. ... The same holds true in the inverse case where a
tribunal refuses or fails to exercise jurisdiction in a matter [sic] for which it is competent under the BIT. The Ad
hoc Committee considers these situations are analogous and should be assessed according to the same legal
standards.’”) (quoting “Lucchetti v. Peru (sub nomine: Industrial Nacional de Alimentos), Decision on
Annulment, 5 September 2007, para. 99), 148 (““It is widely accepted that a failure to apply the proper law may
amount to an excess of powers by a Tribunal, as referred to in Article 52(1)(b) [of the ICSID Convention].””)
(quoting “Lucchetti v. Peru (sub nomine: Industrial Nacional de Alimentos), Decision on Annulment, 5
September 2007, para. 98).
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refers to an “excess of mandate,” within the specific context of the Abyei Protocol, and not
generally to an “excess of powers.”

191. The existence of a ground of annulment or non-recognition under one of the
exceptions in the New York Convention, ICSID Convention or UNCITRAL Model Law does
not in any way imply that other grounds for annulment or non-recognition are applicable. On
the contrary, the fact that an award may be denied recognition for procedural violations
(Article V(1)(d), New York Convention; ICSID Convention, Article 52(1)(d); UNCITRAL
Model Law, Article 36(1)(a)(iv)) does not suggest that the award might be denied recognition
based on the absence of a valid arbitration agreement (Article V(1)(a), New York
Convention; UNCITRAL Model Law, Article 36(1)(a)(i)) or corrupt/biased arbitrators
(Article V(1)(b), New York Convention; Article 52(1)(c), ICSID Convention; UNCITRAL
Model Law, Article 36(1)(a)(ii)).

192.  Given this, it is noteworthy that the Government’s Memorial nowhere cites those
provisions of the New York Convention, ICSID Convention and UNCITRAL Model Law
that actually concern claims of “excess of mandate.” Thus, Article VV(1)(c) of the New York
Convention and Article 36(1)(a)(iii) of the Model Law provide that an award may be denied
recognition if it “deals with a difference not contemplated by or not falling within the terms
of the submission to arbitration.”*® Similarly, Article 52(1)(b) of the ICSID Convention
permits annulment of an award if “the Tribunal manifestly exceeded its powers.”**°

193.  Again, the excess of mandate provisions of Article VV(1)(c) of the New York
Convention and Article 52(1)(b) of the ICSID Convention do not permit annulment or non-
recognition for procedural irregularities, which are dealt with separately, as discussed above,
under different provisions of those conventions.'* The same is true under the parallel
provisions of the UNCITRAL Model Law (Articles 36(1)(a)(iii) and (iv)).

194.  Accordingly, when the Government’s Memorial cites the provisions of Article
V(1)(d) of the New York Convention, Article 52(1)(d) of the ICSID Convention and Article
36(1)(a)(iv) of the UNCITRAL Model Law regarding procedural irregularities, it does
nothing to advance its case with regard to an excess of mandate. On the contrary, the
manifest distinctions between those provisions and the relevant excess of mandate provisions
in those instruments underscores the illegitimacy of the Government’s analysis. None of
these instruments creates an open-ended category of ‘nullity based on general principles;’
instead, each provides carefully, tightly defined and distinct bases for challenging awards.
There is no justification at all for the Government’s effort to muddle these separate bases or
to transmute one into another.

195. The same conclusion is evident from Article 30 of the Draft ILC Convention on
Avrbitral Procedure. Article 30 provides specifically defined exceptions to the general finality
of arbitral awards, declaring that “[t]he validity of an award may be challenged by either
party on one or more of the following grounds:” (a) the tribunal has exceeded its powers; (b)
there was corruption on the part of a member of the tribunal; or (c) there has been a serious
departure from a fundamental rule of procedure, including failure to state the reasons for the

1% New York Convention, Art. V(1)(c), Exhibit-LE 5/1; UNCITRAL Model Law, Art. 36(1)(a)(iii), Exhibit-
LE 23/20 (emphasis added).

1101cSID Convention, Art. 52(1)(b), Exhibit-LE 23/3.

111 See ICSID Convention, Art. 52(1)(d), Exhibit-LE 23/3; New York Convention, Art. V(1)(d), Exhibit-LE
5/1.
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award.*? Importantly, like all other developed international and national regimes, the Draft
ILC Convention on Arbitral Procedure distinguishes between an excess of powers and a
serious departure from a fundamental rule of procedure.

196. Thus, the various international and national arbitration instruments relied upon by the
Government to argue that an excess of mandate includes a procedural violation or irregularity
in fact provide no support for such an argument. On the contrary, these instruments
uniformly treat an excess of mandate as something separate from a procedural violation. The
two are dealt with by separate and independent provisions. The Government’s effort to
confuse and combine the very clearly defined lines between these separate provisions
contradicts the basic structure and purposes of these arbitration instruments.

C) The Government’s Memorial Effectively Acknowledges the
Very Limited Character of An “Excess of Mandate”

197.  Third, parts of the Government’s own Memorial effectively acknowledge that an
excess of mandate is properly limited to claims that an adjudicatory body exceeded the scope
of the issues submitted to its decision or exercised powers not granted to it. Thus, the GoS
Memorial attempts to equate Article 2(a)’s “excess of mandate” with conceptions of “exces
de pouvoir.”* Again, the Government’s analysis entirely ignores the specific terms of
Article 2(a), which are discussed above,"* while distorting the applicable legal standards
governing the annulment and non-recognition of arbitral awards.

198. The Government then goes on to define an “excés de pouvoir” as “a lack of
jurisdiction,”" and to say that “[i]t is well settled that a decision rendered on an issue for
which the decision-maker does not have jurisdiction is subject to annulment for lack of
jurisdiction.”*® Likewise, the Government’s discussion of an “excés de pouvoir” cites
principally authorities holding that an “excés de pouvoir” arises from a tribunal ““deciding
questions not submitted to it or refusing to decide questions properly before it;””"**" or
“*assum[ing] jurisdiction in a manner [sic: notably, the actual decision refers to a “matter”**
and not a “manner” as incorrectly quoted by the GoS Memorial] for which it lacks
competence under the relevant BIT;”** or “deci[ding] on a point not raised,”* or “deciding
in excess of, or ... failing to exercise, its jurisdiction.”**

199. Inso doing, the Government repeatedly and explicitly equates the concept of an
“exces de pouvoir” with the questions “whether the Experts decided any issues, and thus

112 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, at p. 105, available at www.un.org, Exhibit-LE 1/1.

13 GoS Memorial, at para. 135; see also GoS Memorial, at paras. 136-150.

114 See above at paras. 99-100, 147-156.

5 GoS Memorial, at para. 141. The GoS Memorial states: “The relation between a decision taken in exces de
pouvoir and one for which there is a lack of jurisdiction is not clear cut...” Ibid. In the same discussion, the
GoS Memorial quotes authorities holding that “excess of power and lack of jurisdiction as grounds for
annulment can be treated together under the heading of excess of power.”

118 GoS Memorial, at para. 142.
17 GoS Memorial, at para. 144 (quoting “CDC Group v. Seychelles Decision on Annulment dated 29 June 2005,

11 ICSID Rep. 237, at p. 251, para. 40”) (emphasis added).

118 Annulment Decision of the Ad Hoc Committee of 5 September 2007, in Industria Nacional de Alimentos, S.A.
and Indalsa Perd, S.A., ICSID Case No. ARB/03/4, at p. 18, 171 et seq., Exhibit-LE 24/12 (emphasis added).
119 GoS Memorial, at para. 143 (quoting “Lucchetti v. Peru (sub nom Industria Nacional de Alimentos),

Decision on Annulment, 5 September 2007, para. 99”).

120 GoS Memorial, at para. 142 (quoting “D.P. O’Connell, International Law (2”d ed, Stevens & Sons, London,

1970) vol. I, at p. 1110").

121 GoS Memorial, at para. 138 (quoting “Arbitral Award of 31 July 1989, Judgment, I.C.J. Reports 1991, p. 53,
at p. 69, para. 47”) (emphasis added).
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assumed jurisdiction over any matters, that were not included within their mandate” and
“whether they failed to exercise their jurisdiction to decide the specific question put to them
by the Parties.”** The only other basis the Government cites for finding an “exces de
pouvoir” arose from “the failure of the decision-maker to apply the express provisions in the
agreement, or agreements, vesting competence in them governing the principles on which the
dispute is to be decided,”** referring to a complete failure to apply the parties’ chosen legal
system.

200.  Strikingly absent from the GoS Memorial’s list of grounds for finding an “exceés de
pouvoir” is either a procedural violation or irregularity or violation of so-called “mandatory
criteria.” That is unsurprising: as detailed in the SPLM/A’s Memorial, the notion of an
“exces de pouvoir” does not include allegations of procedural violations or irregularities.'®
There are occasional comments to the contrary in the authorities, but these are broad-brush
and unreflective; they do not represent the overwhelming weight of authority on the subject,
which, instead, is congruent with the limited scope of an “excés de pouvoir.”

3. The Purported Violations of “Mandatory Criteria” Alleged by the
Government Do Not Fall Within the Definition of An Excess of
Mandate

201. The GoS Memorial also alleges four supposed violations of so-called “mandatory
criteria” by the ABC Experts. These violations are allegedly: (a) “failure to state reasons
capable of supporting the decision;”'* (b) reaching a decision “on the basis of an equitable
division or ... ex aequo et bono;”** (c) “apply[ing] unspecified ‘legal principles in
determining land rights;’”**® and (d) “attempt[ing] to allocate oil resources.”** The
Government states more generally that “it is a general principle of law, confirmed in practice,
that the failure of a panel charged with deciding a dispute to state any reason on the basis of
which its decision can be supported constitutes an excess of mandate,” and then recites
without explanation the four alleged violations of “mandatory criteria in carrying out the
mandate”*® (most of which have nothing to do with a supposed failure to state reasons).

202. The Government’s effort to construct an excess of mandate claim from these various
bases is manifestly illegitimate. As discussed below, none of the actions by the ABC Experts
which supposedly violated these “mandatory criteria” contradicted the terms of the Abyei
Protocol, the Abyei Appendix, the Terms of Reference or Rules of Procedure or provides

122 GoS Memorial, at para. 145; see also GoS Memorial, at para. 190 (“It is well settled that the decision maker
must not exceed the jurisdiction that has been conferred on it and must also exercise that jurisdiction fully.
Failure to do so represents an rendering the decision subject to annulment, and thus tantamount to an excess of
mandate.”).

123 GoS Memorial, at paras. 146, 147, 150.

124 GoS Memorial, at paras. 146, 147, 150 (quoting, at para. 147, “The Orinoco Steamship Company case, 25
October 1910, R.ILAA., Vol. 41, at p. 239.”). Parenthetically, the Government omits the immediately preceding
passage in this decision, which states that “the appreciation of the facts of the case and the interpretation of the
documents were within the competence of the Umpire and his decisions, when based on such interpretation,
are not subject to revision by this Tribunal, whose duty it is not to say if the case has been well or ill judged,
but whether the award must be annulled.” See Arbitral Award of 25 October 1910, Orinoco Steamship
Company Case (United States v. Venezuela), 11 U.N.R.1LA.A. 227, 239 (1910), Exhibit-LE 8/3 (emphasis
added).

125 5ee SPLM/A Memorial, at paras. 665-673.

126 GoS Memorial, at p. 56, Heading (ii).

127 G0S Memorial, at p. 60, Heading (iii); at p. 88, Heading (ii).

128 508 Memorial, at p. 89, Heading (iii).

129 GoS Memorial, at p. 90, Heading (iv).

130 GoS Memorial, at para. 254 and p. 85, Heading C.
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other grounds for complaint.*® In addition, however, none of these claims of “mandatory”
breaches are even admissible in these proceedings, because none of them fall within the
parties’ definition of an excess of mandate in the Abyei Arbitration Agreement. As a
consequence, these “mandatory criteria” objections simply do not provide grounds for this
Tribunal to disregard the ABC Report.

a) A Failure to State Adequate Reasons Does Not Fall Within the
Definition of An Excess of Mandate

203. The Government argues at length that “[a]s a matter of general principles of law and
practice, there is ample authority for the proposition that a failure of a panel charged with
deciding a dispute to state the reasons on which its decision is based also constitutes an
excess of mandate.”** The GoS Memorial also contends that the ABC Experts “failed to
provide reasons capable of forming the basis of a valid decision,” thereby supposedly
entitling this Tribunal to disregard the ABC Report.**

204. The Government’s effort to convert complaints about the ABC Experts’ statement of
their reasons into an alleged “excess of mandate” is entirely groundless. Even if one assumed
that there were a shred of substance to the Government’s allegations (which there is not**),
they simply do not fall within the definition of an “excess of mandate” under the Arbitration
Agreement and are therefore not admissible in these proceedings.

205.  There is no basis for arguing that the parties’ agreements defined the ABC Experts’
mandate to include providing a statement of reasons for their determinations (and the
Government does not advance such an argument). On the contrary, the parties’ agreements
provided that the ABC Experts’ mandate was to “to define (i.e., delimit) and demarcate the
area of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905.”** That mandate
did not impose any requirement that the ABC Experts state reasons for their decision — nor
does the Government’s Memorial suggest that the parties’ agreed mandate for the ABC
Experts included any such statement.

206. The fact that the Abyei Annex and Terms of Reference contemplated that the ABC
Experts’” decision would be based on scientific analysis and research does not even begin to
convert the GoS’s complaint about the ABC Experts’ reasons into an excess of mandate
claim.®®® These provisions of the Abyei Annex and Terms of Reference did not impose a
requirement for a reasoned decision on the ABC Experts; they instead addressed the nature
of the ABC Experts’ investigations and decision-making, which were to be based on
“scientific analysis” and “research.” The provisions of these agreements did not impose any
requirement that this analysis and research be recorded or stated in any particular manner, as
would a requirement for a reasoned decision or award. On the contrary, Article 1.2 of the
Terms of Reference provides the parties’ only requirement regarding the detail of the ABC
Experts’ decision, requiring only that the ABC Experts’ definition of the Abyei Area be
demarcated “on map.”**

131 See below at paras. 704-859.

132 GoS Memorial, at para. 151; see also GoS Memorial, at para. 254.

133 GoS Memorial, at para. 255.

134 See below at paras. 704-785.

135 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.
136 See GoS Memorial, at para. 254.

37 ABC ToR, Art. 1.2, Appendix E to SPLM/A Memorial.
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207. Had the parties wished to impose a requirement on the ABC Experts to render a
reasoned decision, there were numerous, very familiar formula for doing so. They could
have adopted the wording of Article 48(3) of the ICSID Convention, or Article 29 of the ILC
Model Rules, or Article 24(2) of the Draft ILC Convention on Arbitral Procedure or Article
31(2) of the UNCITRAL Model Law — but of course they did not. Or the parties could have
adopted the language which they later used in Article 9(2)of the Abyei Arbitration
Agreement — which is the text that they employed when they wished to require a reasoned
decision;**® again, they did not.

208. It bears emphasis that the Government’s argument characterizes the requirement for a
statement of reasons as a supposed “mandatory criteria,” which it purports to construct from
“general principles of law and practice.”* In support of this conclusion, the GoS Memorial
cites a variety of provisions of the ICJ Statute (Article 56(1)), the ICSID Convention (Article
48(3)), the ILC Model Rules (Article 29), and miscellaneous institutional arbitration rules
(including Article 32(2) of the UNCITRAL Rules, Article 32(3) of the Rules of the
Permanent Court of Arbitration (“PCA”) and Article 47(1)(i) of the ICSID Rules).*
Notably, the Government does not refer to any provision of the parties’ procedural
agreements relating to the Abyei Area that required that the ABC Experts provide reasoning,
much less reasoning of a particular character or quality.

209. There is no basis for contending that the violation of “mandatory criteria,” imposed on
a decision-maker’s statement of its decision by supposed “general principles of law,” can
constitute an excess of mandate. Not surprisingly, the ICSID Convention does not treat a
failure to state reasons as an excess of mandate (with the Convention instead dealing
separately with a failure to state reasons in Articles 48(3) and 52(1)(e) and with an excess of
powers in Article 52(1)(b))."* Equally, scholarly writing, as well as decisions under the New
York Convention (and Inter-American Convention), treat a failure to state reasons as a
potential violation of public policy rather than as an excess of mandate.'*

210.  Similarly, the ILC Draft Convention on Arbitral Procedure includes in Article 30(c)
the “failure to state reasons” together with “a serious departure from a fundamental rule of
procedure.”* This provision is quite separate from the “excess of powers” ground contained
in Article 30(a)."** The ILC’s Model Rules, as the GoS Memorial acknowledges, contain the

138 See Abyei Arbitration Agreement, Art. 9(2), Appendix A to SPLM/A Memorial.

139 GoS Memorial, at paras. 151-165, 189, 191, 225-262.

140 GoS Memorial, at paras. 151-159.

141 Notably, the GoS Memorial cites the Tribunal to Article 48(3), and not to Article 52(1)(e). Article 48(3)
provides “The award shall deal with every question submitted to the tribunal, and shall state the reasons upon
which it is based,” while Article 52(1)(e) provides “Either party may request annulment of the award by an
application in writing addressed to the Secretary-General on one or more of the following grounds: ... (e) that
the award has failed to state the reasons on which it its based.” In contrast, as noted above, Article 52(1)(b)

rovides “(b) that the Tribunal has manifestly exceeded its powers,” Exhibit-LE 23/3.

42 See, e.g., A. van den Berg, The New York Arbitration Convention of 1958 380-382 (1981), Exhibit-LE
24/13; Schwebel & Lahne, Public Policy in ICCA Congress Series No. 3, 205, 207 et seq., 224 et seq. (1987),
Exhibit-LE 24/14. In both cases, the authors deal with the question of enforcement of an unreasoned award
solely in the context of procedural and public policy exceptions under Article V(2), V(1)(b) and similar
provisions. See also Domotique Secant Inc. v. Smart Sys. Tech. Inc., 2005 Can. L1l 36874 (Quebec S.Ct.)
(2005) (refusing to recognize unreasoned U.S. award for a violation of public policy), 1120-25, Exhibit-LE
24/15.

YS1LC Draft Convention, Art. 30(c), Exhibit-LE 5/7.
144 See ILC Draft Convention, Art. 30(a) (“The validity of an award may be challenged by either party on one or
more of the following grounds: (a) [t]hat the tribunal has exceeded its powers.”), Exhibit-LE 5/7.
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same provision at Article 35(c), and it is once again distinct from the ground of excess of
power contained in Article 35(a).**

211. Finally, and in any event, even if the parties’ agreements had provided for a reasoned
decision (which they did not), the failure to render such a decision would not have constituted
an “excess of mandate.” Instead, and at most, such a failure would have violated a
procedural or formal requirement*® — which does not fall within the scope of Article 2(a) of
the Abyei Arbitration Agreement.

b) The ABC Experts’ Alleged “Attempt to Allocate Oil
Resources” Does Not Fall Within the Definition of An Excess
of Mandate

212. The GoS Memorial devotes five paragraphs to an argument that the ABC Experts’
“unarticulated” desire to allocate Sudan’s oil resources to the Abyei Area motivated their
decision.*” As discussed below, there is no substance whatsoever to the Government’s
unfortunate accusations.*®

213. Inany case, the Government does not cite a single authority for its apparent claim that
an adjudicator’s alleged subjective motivations can provide the basis for impugning his or her
award on excess of mandate grounds. Nor is it surprising that the Government is unable to
cite any authority for its claim that this Tribunal should try to ascertain the motivations of the
five ABC Experts. These types of inquiries have also been firmly rejected in the very few
instances in which they have been requested.*

214. Finally, even if an inquiry into an adjudicator’s decision-making process turned up
some untoward motivation, that would not constitute an excess of mandate. Instead, as the

145 - See ILC Model Rules, Art. 35(a) and (c), Exhibit-LE 16/6; see also GoS Memorial, at para. 153.

See below at paras. 731-733.

4" See GoS Memorial, at paras. 270-275.

148 ., See below at paras. 834-856.

49 See, e.g., The Most Noble The Duke of Buccleuch and Queensberry v. The Metropolitan Board of Works, 5
H.L. 418, 434 (English House of Lords) (1871), 457 et seq. (“They [the Defendants] had an undoubted rlght to
know from him whether in his estimate of the compensation he took into consideration any matters not included
in the reference, and therefore not within his jurisdiction. ... But this having been ascertained, the Defendants
were not at liberty to go farther, and to ask the umpire what were the elements which entered into his
consideration in determining the quantum of compensation. Within the limits of the reference the amount to
be awarded was entirely in the discretion and judgment of the umpire. ... To ask the umpire, as the counsel
for the Defendants did, what led him to the conclusion as to the proper sum to be awarded, was really to
inquire what passed through his mind before he formed his judgment. It would be, in my opinion, contrary to
all principle so to scrutinise the exercise by an arbitrator of a discretionary power to award compensation; and |
think that all the questions put with this object were objectionable, and the evidence given upon them ought to
be struck out.”), Exhibit-LE 25/1 (emphasis added); Ward v. Shell Mex and BP Ltd 1 K.B. 280, 281 (English
High Court) (1952) (a person sitting in a judicial, arbitral, or quasi-judicial capacity “cannot be asked questions
concerning the grounds for his award ... [and] cannot be called to give evidence which would or might involve
him in justifying the grounds for [his] decision.”), Exhibit-LE 25/2; Chicago, Burlington, & Quincy Ry. Co. v.
Babcock, 204 U.S. 585, 593 (U.S. S.Ct. 1907) (“Jurymen cannot be called, even on a motion for a new trial in
the same case, to testify to the motives and influences that led to their verdict. So, as to arbitrators... . All the
often-repeated reasons for the rule as to jurymen apply with redoubled force to the attempt, by exhibiting on
cross-examination the confusion of the members' minds, to attack in another proceeding the judgment of a lay
tribunal, which is intended, so far as may be, to be final, notwithstanding mistakes of fact or law.”), Exhibit-LE
25/3; Rubens v. Mason, 387 F.3d 183, 191 (2d Cir. 2004) (“[It is] well-settled law that testimony revealing the
deliberative thought processes of judges, juries or arbitrators is inadmissible.”), Exhibit-LE 25/4; Hoeft v. MVL
Group, Inc., 343 F.3d 57, 67 (2d Cir. 2003) (“While arbitrators may be deposed regarding claims of bias or
prejudice, cases are legion in which courts have refused to permit parties to depose arbitrators — or other judicial
or quasi-judicial decisionmakers — regarding the thought process underlying their decisions.”), Exhibit-LE 25/5,
rev’d on other grounds, Hall Street Assocs. v. Mattel, Inc., 128 S.Ct. 1396, 1403-04 (U.S. S.Ct. 2008), Exhibit-
LE 5/6.

-53-



Government appears to acknowledge,™ an improper motivation would give rise to some sort
of mandatory rule or public policy objection or lack of partiality claim; it would not give rise
to an excess of mandate under Article 2(a) of the Abyei Arbitration Agreement. The short
point is that the Government’s allegations in this respect amount to nothing more than a
tendentious jury point, which does not begin to fall within the definition of an excess of
mandate.

C) The ABC Experts’ Supposed Application of “Unspecified
‘Legal Principles in Determining Land Rights’” Does Not Fall
Within the Definition of An Excess of Mandate

215. The Government also argues in passing that the ABC Experts’ reference to
“unspecified ‘legal principles in determining land rights’” constitutes a violation of
“mandatory” criteria.™ Without intended irony, the Government’s Memorial specifies no
source for this allegedly mandatory prohibition against relying on “unspecified legal
principles” (nor does any such authority exist).

216. Inany event, it is impossible to see how the ABC Experts’ reliance on general
principles of land law could ever constitute an excess of mandate. Nothing in the CPA,
including the Abyei Protocol, Abyei Annex, Terms of Reference or Rules of Procedure,
prescribes either a governing law, a prohibition against applying legal principles or a
requirement that the ABC Experts specify the source of the legal rules on which it relies.™

217. None of the GoS’s criticisms of the ABC Experts’ reliance on principles of African
land rights can be characterized as an excess of mandate claim. Nothing in the Government’s
Memorial provides any basis for suggesting that the ABC Experts refused to apply a system
of law chosen by the parties or based their decision on forbidden considerations.

218. Inreality, the GoS’s objections amount to a disagreement about the substantive
content (and consequence) of the legal principles the ABC Experts applied — as the
Government complains elsewhere, “[t]he position is that the law of Sudan, in 1956 as in 2005
[sic], did not recognize customary land rights... .”** That substantive disagreement does not
begin to constitute the basis for an excess of mandate claim permissible in these proceedings.

130 The Government includes its objections to the “attempt to allocate oil resources under the guise of the
transferred area” under its heading “Violation of Mandatory Criteria in carrying out the Mandate” and not under
the heading “Disregard of Substantive Mandate.” See GoS Memorial, at paras. 270-275.

%! See GoS Memorial, at paras. 266-269.
152 At the time when Professor Gutto, the only lawyer amongst the experts, joined the other four experts, the
GosS explicitly expressed their happlness that a lawyer was to have a role in reaching the determination.
Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 1, at p. 1, (“I’d like
to take this opportunity to welcome in particular Dr Shadrack to join us here the fifth expert who had in fact
thought all of the time somebody is missing and we are really very much happy to see him now joining our team
of Experts...we are quite sure that...he will pick up and really be as helpful to this process as his other
colleagues. We really feel also that we are very much privileged to have a lawyer with us here. And the fact
that he is a lawyer is definitely going to add very much to the input that the Experts may have especially at
thls closing part of the ABC”’), Exhibit-FE 19/15 (emphasis added).

(mSMmmmMawmaZw As discussed below, it is a mystery why the Government considers it relevant
to discuss the law of Sudan in 1956. See below at paras. 834-842.
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d) An Ex Aequo Et Bono Decision by the ABC Experts Would
Not Fall Within the Definition of An Excess of Mandate

219. Finally, and contradictorily, the Government also alleges that the ABC Experts
exceeded their mandate by making their decision on ex aequo et bono grounds.” This claim
is entirely groundless. As detailed below, the ABC Experts did not render an ex aequo et
bono decision; moreover, even if one assumed (contrary to fact) that the ABC Experts had
rendered an ex aequo et bono decision, the Government’s claim would fail because there was
no prohibition on any such decision in the parties’ agreements.”® More fundamentally,
however, the Government’s ex aequo et bono complaint does not fall within the category of
an “excess of mandate,” and thus is not admissible in these proceedings.

220. Here, the parties’ agreement imposed no prohibition against an ex aequo et bono
decision. The parties’ agreements contained no choice of law or governing law provision,**®
instead providing only that the ABC Experts’ decision was to be “based on scientific analysis
and research.”" It is also of significance that the parties chose a body consisting primarily of
experts in regional African history, politics, ethnography and culture to resolve their dispute,
rather than a traditional arbitral tribunal.**®

221. Even if the ABC Experts’ analysis and research had led them to an ex aequo et bono
decision — which it did not — there was nothing in the parties’ agreements that forbade such
an action. Indeed, it is for that reason that the Government characterizes its objection as a
purported violation of supposed “mandatory criteria” — that is, criteria imposed on the parties
from outside their agreement.

222. Putting aside the complete lack of substance to the Government’s claim, however, this
complaint simply does not constitute an “excess of mandate.” It is instead a poorly
articulated appeal to purported principles of mandatory law, external to the parties’
agreements, which is another inadmissible challenge to the merits of the ABC Experts’
analysis, having no place in these proceedings.

4, The Purported Excess of Substantive Mandate Claims the Government
Asserts Do Not Fall Within the Definition of An Excess of Mandate

223. The Government also asserts that the ABC Experts exceeded their “substantive
mandate,” which the GoS defines as “the scope of the consent given by the Parties to the
[ABC Experts] to resolve the dispute” submitted to them.** In particular, the Government
alleges that the ABC Experts committed four excesses of their substantive mandate: (a)
“refusal to decide the question asked;” (b) “answering a different question than that asked;”

154 5ee GoS Memorial, at paras. 166-176, 263-265. The Government does not trouble itself to explain how the
ABC Experts supposedly erred by simultaneously rendering a decision based on land rights law and rendering a
decision ex aequo et bono. The reality is that the Government’s litigation posture is that the ABC Experts erred
by not accepting the Government’s position and that this Tribunal should relitigate the substance of the parties’
dispute and accept the Government’s claims.

155 See below at paras. 786-833.

156 See also GoS Memorial, at para. 150 (“the relevant instruments setting out the Experts’ mandate did not
Provide for an applicable law™).

57 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

158 Indeed, the Government (ironically) acknowledges exactly this point elsewhere, when it complains that there
was only one lawyer among the ABC Experts (to whose composition it agreed). See GoS Memorial, at para.
269 (“if a legal decision had been required, rather than a factual one, then this would have been reflected in the
composition of the ABC itself”).

159 GoS Memorial, at paras. 227-228.
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(c) “ignoring the stipulated date of 1905;” and (d) “allocating grazing rights within and
beyond the Abyei Area.”*®

224. In reality, the first three of these claims of alleged excesses of substantive mandate are
nothing of the sort. Rather, they are disagreements by the Government with the ABC
Experts’ decision on the merits of the parties’ dispute.

225.  Asdiscussed in detail below, the Government’s complaints do not concern the ABC
Experts allegedly deciding disputes outside of their mandate, but rather involve the ABC
Experts interpreting the Abyei Protocol’s definition of the Abyei Area (“area of the nine
Ngok Dinka Chiefdoms transferred to Kordofan in 1905”) in a way contrary to the
Government’s position.*® That disagreement with the merits of the ABC Experts’ decision is
not the basis for an excess of mandate claim. Thus, the only claim that even arguably
constitutes an admissible — albeit completely baseless — excess of mandate claim concerns
traditional grazing rights in the goz.

* * * * *

226. Insum, this Tribunal’s authority under Articles 2(a) and 2(b) of the Abyei Arbitration
Agreement is limited to a single base. Article 2(a) provides that the only basis for
challenging the ABC Report is “whether or not the ABC experts had, on the basis of the
agreement of the Parties, as per the CPA, exceeded their mandate which is “to define (i.e.,
delimit) and demarcate the area of the nine Ngok Dinka Chiefdoms transferred to
Kordofan in 1905.7*%* The Arbitration Agreement does not provide or authorize any other
basis for disregarding the ABC Report.

227. Notwithstanding the limitations on this Tribunal’s jurisdiction, the GoS’s Memorial
advances a laundry list of three purported violations of “procedural conditions,” four
supposed “substantive” excesses of mandate and four alleged breaches of “mandatory
criteria.”*®® Even if there were some substance to the Government’s three procedural
complaints and four alleged breaches of mandatory conditions (which plainly there is not),
these simply would not and do not constitute “excesses of mandate.” Indeed, all but one of
the GoS’s laundry list of complaints fall outside this Tribunal’s authority under Article 2 of
the Arbitration Agreement.

228.  This Tribunal does not possess a general appellate review authority, or the power of
an ICSID annulment panel or a national recognition court. It possesses only the power to
consider an “excess of mandate” as defined in Articles 2(a) and 2(b) of the Arbitration
Agreement. With one arguable exception involving a purported excess of mandate with
regard to traditional grazing rights in the goz (although entirely without merit), none of the
GoS’s laundry list of complaints falls within this category.

180 GoS Memorial, at para. 229.

161 See below at paras. 485-612.

162 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.
183 GoS Memorial, at paras. 192-276.
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C. The Three Procedural Breaches Alleged by the Government Were Not
Excesses of Mandate and Were Instead Entirely Appropriate Procedural
Actions Fully Consistent with the Parties’ Agreements

229. As noted above, the Government alleges three purported violations of “procedural
conditions” by the ABC Experts which supposedly constitute excesses of mandate.'® These
alleged violations of the parties’ procedural agreements are: (a) the hearing of several
witnesses in Khartoum; (b) an email exchange with a third party (Mr. Millington); and (c) the
ABC Experts’ purported failure to act through the Commission.*®

230. The basis for these purported complaints is that the ABC Experts supposedly failed to
comply with “procedural requirements which were express conditions for the exercise of their
mandate.”**® Thus, the Government’s Memorial asserts that “a departure from a fundamental
rule of procedure expressly agreed to by the Parties constitutes an excess of mandate™**” and
that the ABC Experts exceeded their mandate by “circumventing the agreed [work program]
and breaching the Procedural Rules.”*®®

231. Asdiscussed below, the Government’s procedural complaints are baseless. They are
after-the-fact complaints, not previously voiced, which have been constructed for the purpose
of these proceedings with cavalier disregard for the terms of the parties’ agreements and the
actions of the ABC Experts. Even putting aside the Government’s disregard for the specific
terms of the parties’ agreements and the parties’ past actions, its purported procedural
complaints also ignore well-settled and important general principles of law that would
preclude invalidating the ABC Report on the grounds of the procedural violations alleged by
the Government.

1. The Alleged Procedural Breaches Do Not Fall Within the Definition of
Excess of Mandate

232.  Preliminarily, as discussed in Part 11(B) above, none of the procedural breaches
alleged by the Government falls within the definition of an excess of mandate.'® Even if they
were fully supported by the facts, those violations would not constitute an “excess of
mandate” as defined by Articles 2(a) and 2(b) of the Abyei Arbitration Agreement.

Therefore, such violations would not be admissible grounds in these proceedings for
disregarding the ABC Report and this is a complete answer to the Government’s complaints
in this regard. Even apart from this fundamental jurisdictional defect, however, there is
simply no basis in fact, law, or the parties’ agreements for the Government’s procedural
complaints.

2. The Government Ignores or Distorts the Terms of the Parties’
Procedural Agreements

233.  Although the Government occasionally purports to base its procedural complaints on
supposed violations of the parties” agreements, its Memorial in fact ignores and distorts the
terms of those agreements. In their place, the Government attempts to substitute a selective
hodge-podge of specific procedural requirements imported from the international investment

164 GoS Memorial, at paras. 177-186, 196-226.
185 GoS Memorial, at paras. 196-226.

168 GoS Memorial, at para. 196.

187 GoS Memorial, at para. 186.

168 GoS Memorial, at para. 208.

189 See above at paras. 160-200.
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and commercial arbitration context, with virtually no regard for the parties’ agreements and
expectations regarding the ABC or the Government’s own conduct during the ABC
proceedings.

234.  First, the Government studiously ignores the fact (discussed above) that the ABC was
not an international arbitral tribunal and that the ABC proceedings were not international
arbitral proceedings.’™ The ABC did not conduct an ICSID arbitration, an ICC arbitration or
an UNCITRAL arbitration and they did not apply the ICSID, ICC or UNCITRAL Arbitration
Rules. Nor did the parties expect or want the ABC Experts to do so: rather, they adopted a
specialized and sui generis set of procedures that were intended to give the ABC Experts the
freedom to conduct the proceedings as they thought fit, and irrespective of how an
institutional investment or commercial arbitration might be conducted.

235.  Among other things, the parties’ agreements relating to the ABC did not incorporate a
detailed set of procedural rules (like the UNCITRAL, ICSID, ICC or PCA Rules), with the
various procedural requirements that characterize those rules. Those institutional arbitration
rules did not, and do not, apply to the ABC proceedings. Rather, the Abyei Protocol, Abyei
Annex and Terms of Reference imposed very few procedural requirements or conditions on
the ABC, leaving virtually all procedural decisions to the ABC Experts and specifying only
the rudiments of procedures for party presentations, a series of visits in and near the Abyei
Area and further research.* In all, these various provisions comprised barely four sides of
paper, much of which consisted of a timetable of visits around the Abyei Area.

236. Equally, the parties’ agreements provided for the ABC Experts to be expert in
“history, geography and any other relevant expertise,”*’? and to make their decision “based on
scientific analysis and research,”*” including through independent research not involving the
parties in “the British Archives and other relevant sources on Sudan.”™ The parties also
agreed specifically for the IGAD — not ICSID, the PCA or the ICC - to select three of the five
ABC Experts; it did so, choosing from among leading African experts in history, geography,
culture and African law (to whom the Government raised no objection), rather than from
international arbitration practitioners.'”

237. Instead of incorporating institutional arbitration rules, or providing for a tribunal of
international arbitration experts, the parties deliberately selected a body of historical,
geographical, ethnographical and cultural experts, from or deeply experienced with the
African continent and selected by a regional African institution. Those experts were to apply
the procedures of “scientific analysis and research” in a sui generis investigatory manner.
Again, these aspects of the parties’ agreements reflected a materially different approach to
procedure and the identities of decision-makers than an ICSID or ICC arbitration, or an 1CJ
proceeding.

170 See above at paras. 122-128.

1 Abyei Protocol, Arts. 5.2-5.3, Appendix C to SPLM/A Memorial; Abyei Annex, Arts. 3-4, Appendix D to
SPLM/A Memorial; ABC ToR, Arts. 3-4, Appendix E to SPLM/A Memorial.

172 Abyei Annex, Art. 2.2, Appendix D to SPLM/A Memorial.

I3 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

174 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

175 Consultancy Agreement between IGAD Secretariat on Peace in Southern Sudan and Professor Godfrey
Muriuki, dated 7 April 2005, Exhibit-LE 13/21; Consultancy Agreement between IGAD Secretariat on Peace in
Southern Sudan and Dr. Kassahun Berhanu, dated 7 April 2005, Exhibit-LE 13/22; Consultancy Agreement
between IGAD Secretariat on Peace in Southern Sudan and Professor Shadrack Billy Otwori Gutto, Exhibit-LE
14/14.
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238. Second, the parties’ agreement imposed very few mandatory procedural obligations
on the ABC Experts. That is hardly surprising, given the rudimentary character of the
parties’ agreement regarding the ABC procedures and the parties’ expectations that the ABC
Experts would enjoy broad discretion to pursue their “scientific analysis and research.”

239. A review of the actual procedural terms of the parties’ agreements, which the
Government chooses to omit, demonstrates the very limited character of the mandatory
procedural restrictions on the ABC Experts, including only:

a. Abyei Protocol: “The Commission shall include, inter alia, experts,
representatives of the local communities and the local administration.”"

b. Abyei Protocol: “The Commission shall finish its work within the first two
years of the Interim Period.”*"”

C. Abyei Protocol: “The Abyei Boundaries Commission (ABC) shall present its
final report to the Presidency as soon as it is ready.”®

d. Abyei Annex: “The ABC shall be composed as follows: 2.1 One
representative from each Party; 2.2 The Parties shall ask the US, UK and the IGAD to
nominate five impartial experts knowledgeable in history, geography and any other
relevant expertise...”"

e. Abyei Annex: “The ABC shall listen to representatives of the people of Abyei
Area and the neighbours, and shall also listen to presentations of the two Parties.”*®

f. Abyei Annex: “[T]he Experts in the Commission shall consult the British
Archives and other relevant sources on Sudan wherever they may be available, with a
view to arriving at a decision that shall be based on scientific analysis and
research.”®*

g. Abyei Annex: “The ABC shall present its final report to the Presidency before
the end of the Pre-Interim Period.”*#

h. Terms of Reference: “The parties shall select their members to the ABC
according to criteria stated in article 2 of the Abyei Appendix.”*®

i. Terms of Reference: “The two parties shall submit their presentations to the
ABC at its seat in Nairobi.”*®

J. Terms of Reference: “The ABC shall thereafter travel to the Sudan to listen to
representatives of the people of Abyei Area and the neighbours as indicated hereunder
[setting out several specified meetings].”**

178 Abyei Protocol, Art. 5.2, Appendix C to SPLM/A Memorial.
77 Abyei Protocol, Art. 5.2, Appendix C to SPLM/A Memorial.
178 Abyei Protocol, Art. 5.3, Appendix C to SPLM/A Memorial.
19 Abyei Annex, Art. 2, Appendix D to SPLM/A Memorial.

180 Abyei Annex, Art. 3, Appendix D to SPLM/A Memorial.

181 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

182 Abyei Annex, Art. 5, Appendix D to SPLM/A Memorial.

183 ABC ToR, Art. 2.1, Appendix E to SPLM/A Memorial.

184 ABC ToR, Art. 3.1, Appendix E to SPLM/A Memorial.
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k. Terms of Reference: “The ABC while in Abyei area shall identify,
examine[ ] and visit some sites of historical significance...”®

l. Terms of Reference: “The experts shall consult the British [A]rchives and
other relevant sources on the Sudan wherever they may be available, with a view to
arriving at a decision that shall be based on research and scientific analysis.”*®’

m. Terms of Reference: “The ABC shall thereafter reconvene in Nairobi to listen
to the final presentations of the two parties, examine and evaluate evidence received,;
and prepare their final report...”

240. The foregoing provisions of the parties’ agreements imposed very few, and very
limited, constraints on the ABC Experts’ procedural discretion. In particular, the parties’
procedural agreements provide only for: (a) the constitution of a tribunal of experts with
specified expertises; (b) a time limit for submission of the ABC’s final report; (c)
presentations by the parties of their respective positions; (d) hearing representatives of the
people of the Abyei Area; and (e) consultation of the British Archives and other relevant
sources wherever available. There is no dispute that all of these terms of the parties’
procedural agreements were fully satisfied. In any event, as detailed on the attached fold-out
Chart, all of these procedural terms were undeniably satisfied.

185 ABC ToR, Art. 3.2, Appendix E to SPLM/A Memorial.
188 ABC ToR, Art. 3.3, Appendix E to SPLM/A Memorial.
87 ABC ToR, Art. 3.4, Appendix E to SPLM/A Memorial.
188 ABC ToR, Art. 3.5, Appendix E to SPLM/A Memorial.
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Event contemplated in Program of Work Date for event What actually transpired
proposed in
Program of Work
1 “Experts meet in Nairobi and develop rules of Last week of March 2005 | Three experts met in Nairobi and began discussing rules of procedure on 10 April 2005.
procedure. Fourth expert (Johnson) joined other three experts in Nairobi and experts continued to develop the Rules of Procedure on 11 April 2005.2
2 “ABC convenes with its full membership in 1 April 2005 The ABC convened in Nairobi with its full membership of party appointed delegates and four experts (on 11 April 2005.
Nairobi.”

3 “The experts present the rules of procedure.” 1 April 2005 Four Experts presented the Rules of Procedure on 11 April 2005.

4 “Presentations of the two parties.” 2 April 2005 Parties made presentations to the ABC on 11 and 12 April 2005.°

5 “ABC travels to Abyei and listen to the Abyei 4-7 April 2005 The ABC traveled to Abyei on 14 April 2005° and attended 3 meetings over the course of 14 — 15 April 2005.”

meeting. At the meetings the ABC Chairperson (Mr. Petterson) spoke to explain the Commission’s objectives, formal testimony was heard, and time
was made available for questions by members of the ABC to be asked.®
The proceedings of the meeting were to some extent directed by the Chairperson.’

6 “Visits to sites in the Abyei Area” 8-9 April 2005 The ABC visited 7 sites around Abyei and along the Bahr-el Arab, including Goleh/Langar, Pawol, Dembloya/Dak Jur, Lau, Umm
Bilael/Tordach, Chigei/Thigei, Lukji/Kil Yith, and Mathiang' between 16 and 17 April 2005, and held meetings at the first 6 of these
locations.™* Meetings at Goleh/Langar, Pawol, Dembloya/Dak Jur, and Lau occurred on 16 April 2005, and meetings at Umm
Bilael/Tordach, Chigei/Thigei, Lukji/Kil Yith occurred on 17 April 2005.

At these meetings the ABC Chairperson (Mr. Petterson) spoke to explain the Commission’s objectives, and formal testimony was heard.*
The proceedings of the meeting were to some extent directed by the Chairperson.’®
7 “The ABC travels and listens to the Agok 10-11 April 2005 The ABC traveled to Agok on 18 April 2005, and held a meeting that same day.™
meeting At the Agok meetings the ABC Chairperson (Mr. Petterson) spoke to explain the Commission’s objectives, formal testimony was heard,
and time was made available for questions by members of the ABC to be asked."”
The proceedings of the meeting were to some extent directed by the Chairperson.*®
8 “ABC travels to Muglad” 12 April 2005 The ABC traveled to Muglad on 19 April 2005.”
9 “ABC listens to the Muglad meeting” 13-14 April 2005 The ABC held a meeting in Muglad the same day that in had traveled there, on 19 April 2005.
At the Muglad meetings the ABC Chairperson (Mr. Petterson) spoke to explain the Commission’s objectives, formal testimony was heard,
and time was made available for questions by members of the ABC to be asked.?*
The proceedings of the meeting were to some extent directed by the Chairperson.?
10 “ABC experts return to Nairobi and party 15 April 2005 On 20 April 2005, the ABC traveled to Khartoum.?
members return to Nairobi or their respective

1 ABC Report, Part I, at pp. 9 - 10, Appendix B; see also Letter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.

2 Email Johnson to IGAD Kenya, dated 8 April 2005, Exhibit FE 13/24; see also ABC Report, Part I, at p. 3, Appendix B.

3 Letter from F. Keiru to Ambassador Dirdeiry and the SPLM, dated 8 April 2005, and attachments, Exhibit FE 13/25; Email Johnson to IGAD Kenya, dated 8 April 2005, Exhibit FE 13/24.
4 ABC Report, Part I, at p. 3, Appendix B; see also Letter from F. Keiru to Ambassador Dirdeiry and the SPLM, dated 8 April 2005, and attachments, Exhibit FE 13/25.

5 ABC Report, Part I, at p. 3, Appendix B; ABC Report, Part Il, App. 3, at p.27, Exhibit-FE 15/1.

© Letter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3; see also ABC Report, Part |, at p. 3, Appendix B.
7 Letter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.

8 ABC Report, Part I, at p. 10, Appendix B; ABC Report, Part II, App. 4, at p.30, Exhibit-FE 15/1.

® See for example ABC Report, Part |1, App. 3, at pp. 76 to 78, 99, 101, Exhibit-FE 15/1.
10 ABC Report, Part I, at pp. 9 - 10, Appendix B; see also Letter from Ambassador Dirdeiry to Joseph McCarten, IMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.
1 ABC Report, Part I, at p. 10, Appendix B.

2 ABC Report, Part |1, App. 4, at p.36, 39, 41, 44, Exhibit-FE 15/1.

2 ABC Report, Part II, App. 4, at p.47, 53, 55, Exhibit-FE 15/1.

4 ABC Report, Part I, at p. 10, Appendix B; ABC Report, Part |1, App. 4, at p.30, Exhibit-FE 15/1.

15 See for example ABC Report, Part I1, App. 3, at pp. 76 to 78, 99, 101, Exhibit-FE 15/1.
16 |_etter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3; see also ABC Report, Part |1, App. 4, at p.57, Exhibit-FE 15/1.

7 ABC Report, Part I, at p. 10, Appendix B; ABC Report, Part II, App. 4, at p.30, Exhibit-FE 15/1.

18 See for example ABC Report, Part |1, App. 3, at pp. 76 to 78, 99, 101, Exhibit-FE 15/1.
19 etter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.
20 |_etter from Ambassador Dirdeiry to Joseph McCarten, JMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.

2 ABC Report, Part I, at p. 10, Appendix B; ABC Report, Part II, App. 4, at p.30, Exhibit-FE 15/1.

2 gpe for example ABC Report, Part 11, App. 3, at pp. 76 to 78, 99, 101, Exhibit-FE 15/1.
2 | etter from Ambassador Dirdeiry to Joseph McCarten, IMC, dated 11 April 2005, and attachments, Exhibit FE 14/3.

Event contemplated in Program of Work Date for event What actually transpired
proposed in
Program of Work
locations™ Three further meetings were held in Khartoum on 21 April and 6 and 8 May 2005.*
The four experts flew to Nairobi on 26 April 2005, where they reviewed their notes on the testimony heard and consulted with IGAD,
returning to Khartoum on 27 April 2005.%
11 “Experts consult archives and other documents as | 16 April to 16 May 2005 | Four experts spent an estimated two weeks in Khartoum, examining historical documents at the Sudan National records Office, maps at the
they deem appropriate”. Sudan National Survey Authority and additional documents at the University of Khartoum library, from 27 April — 11 May 2005.%
Four experts met with General Sumbeiywo to report their progress and request the services of a professional cartographer on 12 May
2005.%7
Experts spent 11 to 16 May 2005 in Nairobi.”®
Four experts convene at IGAD office to meet with fifth expert, Professor Gutto on 16 May 2005.%°
Three of the Experts traveled to England from 17 May to 27 May 2005, examining documents at Rhodes House Library and Bodleian
Library, and Sudan Archives in Durham.* They met with and interviewed Anne and Michael Tibbs on 21 May 2005* and lan Cunnison on
22 May 2005.%
Professors Berhanu and Gutto “undertook additional research in Addis Ababa and Pretoria, respectively” >
Professor Berhanu spent three weeks in Addis Ababa, and there conducted library research at the AU (African Union), Economic
Commission for Africa, and the Organization for Social Science Research in Eastern and Southern Africa.>*
Experts reconvened in Nairobi on 14 and 15 June 2005.%
12 “ABC reconvenes in Nairobi and the parties 19 May 2005 ABC reconvened and parties made their final presentations on 16 June 2005.%
make their final presentations On 17 June 2005, GoS made a third presentation.*’
13 “The experts examine and evaluate the evidence | 20-26 May 2005 Experts continued their deliberations from 17 — 20 June 2005.%
received and prepare the final report Experts met with General Sumbeiywo on 20 June 2005.%
14 “The ABC travels to Khartoum for the 28 May 2005 Date of 14 July 2005 for presentation of report confirmed to experts on 11 July 2005.°
presentation of the final report Experts arrived in Khartoum 13 July 2005 to prepare presentation.**
15 “The experts present in the presence of the whole | 29 May 2005 Report presented in Khartoum, 14 July 2005.”
membership of the ABC their final report to the
Presidency”
16 “The experts and the relevant technical personnel | 30 May to 30 June 2005 Contract with Tourist Maps (K) Ltd (Kenya) was entered into by IGAD on 11 July 2005, however, the GoS did not accept the ABC report
that the experts chose shall conduct demarcation and the demarcation did not proceed.
on land (subject to experts’ opinion)”

P O Y]
ERREVBRBIZRR

R
582888988

ABC Report, Part II, App. 4, at pp. 148, 149, 156, Exhibit-FE 15/1.
ABC Report, Part I, at p. 4, Appendix B.
ABC Report, Part |, at p. 4, Appendix B.
ABC Report, Part |, at p. 4, Appendix B.
ABC Report, Part I, at p. 4, Appendix B.
ABC Report, Part |, at p. 4, Appendix B.
ABC Report, Part I, at p. 4, Appendix B.
ABC Report, Part II, App. 4, at p.159, Exhibit-FE 15/1, see also ABC Report, Part I, at p. 4, Appendix B.
ABC Report, Part 11, App. 4, at p.160, Exhibit-FE 15/1, see also ABC Report, Part I, at p. 4, Appendix B.
ABC Report, Part |, at p. 5, Appendix B.
Email from Prof. Berhanu to F. Keiru IGAD Secretariat, dated 6 May 2005, Exhibit FE 14/10; Email from Prof. Berhanu to F. Keiru, dated 24 May 2005, Exhibit FE 14/15.
ABC Report, Part |, at p. 5, Appendix B.
Witness statement of Minister Deng Alor Kuol, at. para. 144; Witness statement of James Lual Deng, at paras. 83 and 87; see also ABC Report, Part I, at p. 5, Appendix B; ABC Report, Part 11, App. 3, at p.27, Exhibit-FE 15/1.
Witness statement of Minister Deng Alor Kuol, at. para. 148; Witness statement of James Lual Deng, at para. 93; see also ABC Report, Part I, at p. 5, Appendix B; ABC Report, Part 11, App. 3, at p.27, Exhibit-FE 15/1.

ABC Report, Part 1, at p. 5, Appendix B.
ABC Report, Part I, at p. 5, Appendix B.
Various Emails from ABC Experts regarding final presentation, Exhibit FE 14/23.
Various Emails from ABC Experts regarding final presentation, Exhibit FE 14/23.
Various Emails from ABC Experts regarding final presentation, Exhibit FE 14/23.
Contract Between IGAD Secretariat and Tourist Maps Ltd, dated 11 July 2005 for map drawing services, Exhibit-FE 14/23a.
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241. The ABC Experts also prepared the Rules of Procedure, to which the parties agreed.
These Rules of Procedure set out a limited number of additional, more specific procedural
provisions, principally of a logistical nature:

a. Rules of Procedure: “[T]he Commission will fly to Khartoum on 13" April,
stopping overnight and then proceed on 14™ April to Abyei Town. ... The schedule of
the Commission’s meetings in Abyei and its surroundings, in Agok, and in Muglad
will be completed within a maximum of five days in each area, as stipulated in the
Terms of Reference and as indicated in the attached schedule. ... At each meeting
with the public, the Chairman will explain the purposes of the Commission ... The
Commission will, of course, pay deference to the members of the public and not try to
sharply limit the topics brought up by the public.”*®

b. Rules of Procedure: “[T]he two sides and IGAD will make recordings of all
oral testimonies heard. Verbatim transcripts that are translated into English, will after
approval by the two sides, be provided to all members of the Commission.”*

C. Rules of Procedure: “In addition to talking with the public, the Commission
shall visit sites in the field based on the recommendations of the two sides and any
other information that becomes available to the Commission.”**

d. Rules of Procedure: “The Commission will reconvene in Nairobi at a date in
May to be determined. Parties will make their final presentation at that time. After
that, the experts will examine and evaluate all the material they have gathered and
will prepare the final report. The Commission will endeavour to reach a decision by
consensus. If, however, an agreed position by the two sides is not achieved, the
experts will have the final say.”**

242. Adgain, there can be no dispute that each of these various provisions was fully
satisfied."”®* The ABC and the ABC Experts undertook the travels contemplated by the Rules
of Procedure (with various adjustments), attended the meetings contemplated by the Rules of
Procedures (again, with various adjustments), applied the stated procedures at those meetings
(again, with adjustments), visited various sites and inspected various documentation and
archival materials. As detailed in the SPLM/A Memorial, it is clear that the ABC Experts’
fact-finding efforts not only satisfied, but well-exceeded the parties’ expectations and the
terms of the Rules of Procedure.

243. Importantly, none of the foregoing provisions of the parties’ agreements or the Rules
of Procedure imposed prohibitions or limitations on the ABC Experts’ procedural,
investigatory or fact-finding actions. Although these instruments set forth a variety of
provisions to grant the ABC Experts affirmative access to different types of information —
people, sites, documents, archives — nothing in any of the instruments forbade the ABC
Experts from taking further or additional actions.

189 ABC RoP, Arts. 5, 6, 7, 8, Appendix F to SPLM/A Memorial.

1% ABC RoP, Art. 9, Appendix F to SPLM/A Memorial.

191 ABC RoP, Art. 10, Appendix F to SPLM/A Memorial.

192 ABC RoP, Arts. 12, 13, 14, Appendix F to SPLM/A Memorial.

193 1n addition, the provisions regarding consensus, which the Government challenges separately, were also
satisfied. See below at paras. 421-484.
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244. Nothing in these instruments provided that “[t]he ABC Experts may not interview
additional witnesses” or that “[t]he ABC Experts shall not consider documents not provided
by the parties” or that “[t]he ABC Experts shall not consider evidence without providing it to
the parties first [or thereafter].” Indeed, while conspicuously omitted from the Government’s
selective description of the parties’ procedural arrangements, there is not a single procedural
or fact-finding prohibition or constraint in any of the parties’ agreements or the Rules of
Procedure.

245.  Third, the Government also studiously ignores the fact that the parties’ agreements
granted the ABC Experts — both explicitly and impliedly — broad discretion with regard to
procedural matters. That broad discretion is, of course, consistent with general principles of
procedural discretion in the context of international arbitration and expert determinations (as
discussed below).* In addition, however, the parties’ agreements went well beyond
generally applicable principles of arbitrators’” procedural discretion in recognizing the broad
and independent procedural and investigative fact-finding authority of the ABC Experts.

246. The ABC Experts’ procedural discretion is recognized expressly in a number of
separate provisions of the parties’ agreements and the Rules of Procedure:

a. Abyei Annex: “[T]he Experts in the Commission shall consult the British
Archives and other relevant sources on Sudan wherever they may be available, with
a view to arriving at a decision that shall be based on scientific analysis and
research.”

b. Abyei Annex: “The EXPERTS shall also determine the rules of procedure
of THE ABC.”**

C. Terms of Reference: “The experts shall consult the British Archives and
other relevant sources on the Sudan wherever they may be available, with a view to
arriving at a decision that shall be based on research and scientific analysis.”*’

d. Rules of Procedure: “As occasions warrant, Commission members should
have free access to members of the public other than those in the official
delegations at the locations to be visited. The Commission will accept written
submissions.”*

e. Rules of Procedure: “In addition to talking with the public, the Commission
shall visit sites in the field based on the recommendations of the two sides and any
other information that becomes available to the Commission.”**

f. Rules of Procedure: “Upon completion of the visits to the field, Commission
members will return via Khartoum to Nairobi or their respective locations. The
experts will determine what additional documentation and/or archival material will
need to be consulted.”*®

194 See below at paras. 270-307.

195 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial (emphasis added).
19 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

197 ABC ToR, Art. 3.4, Appendix E to SPLM/A Memorial (emphasis added).
1% ABC RoP, Art. 7, Appendix F to SPLM/A Memorial (emphasis added).

%9 ABC RoP, Art. 10, Appendix F to SPLM/A Memorial (emphasis added).
20 ABC RoP, Art. 11, Appendix F to SPLM/A Memorial.
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g. Rules of Procedure: “[T]he experts will examine and evaluate all the material
they have gathered and will prepare the final report.”**

247. Virtually none of the foregoing provisions are addressed in the Government’s
discussion of the ABC Experts’ procedural decisions. That is remarkable, because these
provisions are central to the character of the ABC and its procedures. If one ignores these
provisions, as the Government does, then it is not surprising that one ends up confusing the
ABC Experts with an ICSID or ICC arbitral tribunal, leading to a wholly artificial view of the
ABC Experts’ fact-finding powers.

248. The provisions set out above also explicitly and repeatedly grant the ABC Experts
both broad procedural discretion and an independent investigative fact-finding authority to
engage in scientific analysis and research without the involvement of the parties. In
comparison to generally-applicable arbitral procedures, these provisions are remarkable and
of central importance to the character of the ABC Experts and the nature of their procedural
and fact-finding functions.

249.  With regard to procedural discretion, the Abyei Annex grants the ABC Experts the
authority to “determine the rules of procedure of the ABC,”?? under the chairmanship of one
of the ABC Experts (Ambassador Petterson).?”® This affirmative provision of procedural
authority must also be read in light of the almost complete absence of negative prohibitions
on the ABC Experts’ actions (discussed above).?* Together, these provisions provided the
ABC Experts with broad procedural discretion to structure the ABC proceedings and fact-
finding in the manner it considered most likely to produce a decision based on scientific
analysis and research.

250.  With regard to the ABC Experts’ investigative authority, the provisions set out above
granted the Experts the power to engage in independent factual and scientific inquiries in
contrast to what is customary under “general principles of law and practice” in international
arbitration. In particular, the Abyei Annex and Terms of Reference specifically provided for
the ABC Experts independently to visit and conduct research into “the British Archives and
other relevant sources on Sudan wherever they may be available.””* The same approach
was affirmatively prescribed with regard to meetings with residents of the Abyei Area:
“Commission members should have free access to members of the public other than those
in the official delegations at the locations to be visited.”®® In both instances, the parties’
agreements and the Rules of Procedure not only did not prohibit, but to the contrary
affirmatively acknowledged, the ABC Experts’ investigative authority to conduct their
research and fact-finding in the manner they deemed most appropriate.

251. The same approach to the ABC Experts’ broad fact-finding and investigative
authority was reflected in the Rules of Procedure, which provided that “the Commission shall
visit sites in the field based on the recommendations of the two sides and any other
information that becomes available to the Commission.”®” This grant of authority proceeds

201 ABC RoP, Art 13, Appendix F to SPLM/A Memorial (emphasis added).

202 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

203 Abyei Annex, Art. 2.2, Appendix D to SPLM/A Memorial.

204 5ee above at paras. 238-240.

205 Abyei ,IAnnex, Art. 4, Appendix D to SPLM/A Memorial; ABC ToR, Art. 3.4, Appendix E to SPLM/A
Memorial.

206 ABC RoP, Art. 7, Appendix F to SPLM/A Memorial (emphasis added).

27 ABC RoP, Art. 10, Appendix F to SPLM/A Memorial (emphasis added).
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expressly on the premise that the ABC Experts would be receiving information that did not
come from the parties, but instead arose from their own actions and investigations.

252. Equally, the Rules of Procedure provide that “[t]he experts will determine what
additional documentation and/or archival materials will need to be consulted”*® and that
“the experts will examine and evaluate all the material they have gathered and will prepare
the final report.”?® Again, both of these provisions proceed expressly on the basis that the
ABC Experts would be — and were expected by the parties to be — independently gathering
documentation and other information on their own (“material they have gathered”).

253. Itis not surprising that the parties adopted this approach. The parties agreed that they
wanted a decision made “with a view to arriving at a decision that shall be based on scientific
analysis and research”? and they selected a panel of five leading African historical, cultural
and scientific experts to reach that decision. Given that, it would have made little sense for
the parties to prescribe what scientific methods and investigations the experts should adopt,
much less require (as the Government argues) that the experts behave like ICSID or ICC
arbitrators.

254.  Similarly, the parties to the Abyei Protocol were mutually committed to obtaining a
rapid and final resolution of their disputes, so that the CPA could be implemented and
decades of civil war finally stopped.”* They did not agree to a three or four year ICSID or
ICC arbitration, but to a four month long procedure characterized by broad procedural and
fact-finding discretion and informal, non-technical procedures handled by historical and
scientific experts, not arbitration specialists. Again, in these circumstances, it hardly would
have made sense for the parties to require (as the Government argues) the ABC Experts to
adopt ICSID or ICC arbitral procedures.

255. The Government’s Memorial also omits any recognition of the exceptional character
of the ABC and its work — where two warring parties laid down their arms, mutually selected
a specialized and neutral body of experts to resolve their dispute, and constructively
participated in a remarkable three month long proceeding. Equally absent from the GoS’s
analysis is any acknowledgment of the extraordinary diligence and care of the ABC Experts
(and the entire ABC), who labored under formidable time constraints, logistical challenges
and security issues to produce an exhaustive and well-reasoned Report.

256. The Government’s procedural complaints instead demonstrate a shabby effort to
identify purported procedural irregularities in the ABC Experts’ actions. In so doing, the
Government’s procedural criticisms proceed from the entirely erroneous premise, outlined
above, that the ABC Experts should be treated as if they were an ICSID or ICC arbitral
tribunal, rather than a boundary commission applying sui generis and tailor-made procedures,
possessing, in particular, broad and independent, investigative authority. Considered in the
context of the parties’ actual agreements and actions regarding the ABC and the ABC
procedures, the Government’s current procedural complaints are groundless (and, often,
disingenuous).

257.  Fourth, the Government mischaracterizes the nature of the parties’ “Program of
work,” attached to the Terms of Reference. The Program of work sets out a schedule for the

208 ABC RoP, Art. 11, Appendix F to SPLM/A Memorial.

209 ABC RoP, Art. 13, Appendix F to SPLM/A Memorial (emphasis added).

219 Apyei Annex, Art. 4, Appendix D of the SPLM/A Memorial (emphasis added).
211 Sp_M/A Memorial, at paras. 740-741, 821.
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ABC’s work, together with a timetable for various meetings and other activities, as well as
details regarding funding, travel logistics and similar matters.?* As discussed above, nothing
in the Program of work, or the other terms of the parties’ agreements, purported to forbid or
exclude particular meetings, research or other investigations by the ABC Experts.”® In
particular, nothing in the Program of work forbade the Khartoum interviews or other
independent investigations by the ABC Experts wherever these took place.

258. The Program of work instead reflected the parties’ joint efforts to plan major events in
the work of the Commission over a two month period in order that they could be completed
smoothly and on time. This was both necessary and appropriate, not least because of the
logistical difficulties in travelling to a high security conflict area with very rudimentary
transport, communications and other facilities.

259.  The Program of work thus scheduled the initial meetings of the ABC Experts, the
initial meeting of the entire ABC, the parties’ preliminary presentations, the visits to the
Abyei Area, the parties’ final presentations and the presentation of the ABC Experts’ final
report to the Presidency. The Program of work set out, in skeletal and summary terms, the
timing and general character of these activities, as well as the funding sources for the
activities. The parties provided for this schedule because the program was ambitious and, in
order to make it happen as a logistical matter, planning, funding and scheduling needed to
occur earlier, rather than later.

260. The summary of activities in the Program of work did not, however, purport to be an
exclusive or all inclusive list of events that would occur over the pending months. To the
contrary, as discussed above, the parties’ agreements expressly granted the ABC Experts
broad fact-finding, investigatory and procedural discretion.?* In that context, it is artificial
and contrived to impute, as the Government seeks to do, some sort of prohibitory exclusivity
into the skeletal time schedule contained in the Program of work.

261. In fact, virtually every aspect of the Program of work was altered during the course of
the ABC proceedings, both with respect to the content and character of the activities and the
timing of events. This is illustrated in the attached fold-out chart which compares what was
set forth in the Program of work with what the ABC actually did.

262. Indeed, following the completion of the Terms of Reference, subsequent programs of
work were generated and circulated between IGAD and the parties, which superseded large
sections of the original “Program of work” contained in the Terms of Reference.?* It appears
that at this time, the parties contemplated that the “Program of work” would be (as it
necessarily had to be) fluid: the first program of work which superseded that contained in the
Terms of Reference was described as “tentative,” and indeed provided for an entire day
during the first session in Nairobi for “harmonization of the Programme of [W]ork.”*

263. The point is not, as the Government suggests, that the parties consented to each of the
changes to the Program of work and, impliedly, that the parties’ consent was therefore

212 ABC TOR, at pp. 2-3 (“Program of work”), Appendix E to SPLM/A Memorial.

213 gea ahove at paras. 243-244.

214 See above at paras. 245-256.

215 See, e.g., Letter from F.W. Keiru (IGAD) to Ambassador Dirdeiry, dated 8 April 2005, appending a
“Tentative Programme of Work,” Exhibit-FE 13/25.

218 | etter from F.W. Keiru (IGAD) to Ambassador Dirdeiry, dated 8 April 2005, appending a “Tentative
Programme of Work,” Exhibit-FE 13/25.
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required to every alteration.?” Rather, the relevant point is that the Program of work was
seen as an interim and skeletal plan — not an exclusive and/or exhaustive set of requirements.
Indeed, it is wholly artificial to attempt to transmute the Program of work’s summary,
logistical schedule of planned events and trips, recorded in a chart, into some sort of
exclusive, prohibitory agreement.

264. Hence, when the Government hints in its Memorial at the ABC Experts’
“circumvent[ion]” of the Program of work,?® it engages in empty rhetoric. The ABC Experts
would only have “circumvented” the Program of work if the Program had mandatorily
limited the Experts’ activities to a specific set of defined things, which it simply did not.

265.  With the exception of demarcating the boundary on land, which the ABC Experts
were precluded from doing by the GoS’s refusal to accept their findings on delimitation, the
ABC Experts did everything envisaged by the Program of work (and a good deal more);
nothing in the Program of work forbade the ABC Experts from pursuing their own
investigations. On the contrary, the parties’ procedural agreements specifically and explicitly
provided for the experts to engage in such fact-finding. To suggest that the ABC Experts
“circumvented” the Program of work by doing these things is nonsense.

266. Finally, the Government’s analysis would also impose a peculiarly distasteful form of
legal and cultural bias on both the ABC Experts and other cognate forms of dispute
resolution. The procedures of an ICSID or ICC arbitration are not the only way of resolving
disputes. These procedures are alien to many users of traditional dispute resolution systems
in Africa and elsewhere, and they were not adopted by the two African parties to this dispute
or by the five historical and ethnographic experts who comprised the ABC Experts.

267. At bottom, the Government’s argument that the ABC Experts committed some gross
procedural violation rests on little more than an ethnocentric predisposition about what that
procedure should have been. Ignoring entirely the parties, their interests, the terms of their
agreements, the character and composition of the ABC and the parties’ procedural
expectations, the Government criticizes the ABC Experts for failing to behave like an ICSID
or ICC arbitral tribunal. That is not only wrong as a matter of law, but demeaning to both of
the parties and the ABC Experts. It presumes to elevate the procedural predispositions of
some international arbitration practitioners to universal requirements, without regard for
regional practice or the parties’ agreements. There is no reason that this argument should be
followed and many reasons that it should be dismissed out of hand.

3. The Government Ignores or Distorts the Legal Standards Applicable to
Claims of Procedural Unfairness

268. Even if one were to look only to the selectively cited sources of procedural authority
that the Government considers relevant, its analysis of the ABC Experts’ procedural authority
is still fundamentally flawed. In particular, the Government fails to consider: (a) the broad
procedural discretion of international arbitral tribunals and similar adjudicative bodies under
general principles of law; (b) the elevated burden of proof applicable to attempts to invalidate
adjudicatory decisions based on claims of procedural unfairness; and (c) the presumptive
adequacy of procedural decisions by international arbitrators and similar adjudicative bodies
under general principles of law.

217 GoS Memorial, at para. 200-201.
218 GoS Memorial, at para. 205.
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269.  While citing the ICSID Convention, New York Convention, UNCITRAL Model Law
and similar authorities for notions of procedural regularity in international arbitration, the
Government ignores the well-established principles reflected in those sources that limit
challenges to adjudicators’ procedural decisions. Taken together, these principles prohibit
efforts, such as those of the Government here, to relitigate an arbitral tribunal’s procedural
judgments. Even under the Government’s chosen standards, there would be no basis
whatsoever for disregarding the ABC Report on the grounds of a procedural violation.

a) The Government Ignores the Broad Procedural Discretion
Recognized under Generally Applicable Principles of Law

270.  First, it is well-established under leading international and national arbitration regimes
that arbitral tribunals possess very broad procedural discretion. This is a fundamental aspect
of the international arbitral process, repeatedly recognized in a wide range of contexts. This
principle applies a fortiori and with particular force to the more informal and sui generis
procedures anticipated in the ABC proceedings.

271. International conventions are uniform in granting broad discretion to arbitral tribunals
and similar adjudicatory bodies to determine their own procedures and make procedural
decisions. This authority is particular extensive in the context of evidentiary decisions and
procedures.

272.  Article 49 of the Hague Convention on the Pacific Settlement of International
Disputes of 1899 and Article 74 of the Hague Convention on the Pacific Settlement of
International Disputes of 1907 both grant an arbitral tribunal wide procedural discretion.
Avrticle 49 provides: “The Tribunal has the right to issue Rules of Procedure for the conduct
of the case, to decide the forms and periods within which each party must conclude its
arguments, and to arrange all the formalities required for dealing with the evidence.”**

273. Similarly, Article 15 of the Institut de Droit International’s 1875 Projet de Reglement
pour la procedure arbitrale internationale acknowledges the arbitral tribunal’s broad
procedural discretion, providing, in the absence of contrary agreement, that “the arbitral
tribunal has the power to determine the form and time for the presentation of the parties’
arguments, to determine the weight to be attached to documents produced in evidence, and to
issue orders of procedure on the conduct of the case.”??

274.  Likewise, Article 13(2) of the Draft ILC Convention on Arbitral Procedures provides
that, in the absence of agreement between the parties on the procedure of the arbitration, “the
tribunal shall be competent to formulate its rules of procedure.”” The commentary to the
provision notes that “[this] paragraph is declaratory of the inherent power of arbitral tribunals
to formulate their own rules of procedure, even in the absence of any express authorization

219 Hague Convention on the Pacific Settlement of International Disputes of 1899, Art. 49, Exhibit-LE 4/9; see
also Hague Convention on the Pacific Settlement of International Disputes of 1907, Art. 74 (“The Tribunal is
entitled to issue rules of procedure for the conduct of the case, to decide the forms, order, and time in which
each party must conclude its arguments, and to arrange all the formalities required for dealing with the
evidence.”), Exhibit-LE 4/9.

220 projet de réglement pour la procédure arbitrale, session de la Haye du 28, 30 et 31 Ao(it 1875, 7 Rev. de
Droit Int’l et de Législation Comparée 276, 280 (Art. 15) (1875), Exhibit-LE 25/6.

221 Draft ILC Convention on Arbitral Procedure, Art. 13(2), Exhibit-LE 5/7.
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in the compromis. The existence of such a power is recognized in prior codes of arbitral
procedure and by jurists.”#?

275. The ILC Model Rules, which followed the form of the Draft ILC Convention on
Avrbitral Procedure, similarly provide at Article 12:

“In the absence of any agreement between the parties concerning the procedure of the
tribunal, or if the rules laid down by them are insufficient, the tribunal shall be
competent to formulate or complete the rules of procedure.”?*

276. A leading author on evidence before international tribunals similarly notes the
“[b]road powers#* contained in Article 18 of the ILC Model Rules, which provides that:

“The tribunal shall decide as to the admissibility of the evidence that may be adduced,
and shall be the judge of its probative value. It shall have the power, at any stage of
the proceedings, to call upon experts and to require the appearance of witnesses. It
may also, if necessary, decide to visit the scene connected with the case before it.”?*

277. The ICSID Convention grants a similarly broad procedural discretion to the arbitral
tribunal. Article 44 provides that “[i]f any questions of procedure arises which is not covered
by this Section [3 of Chapter V] or the Arbitration Rules or any rules agreed by the parties,
the Tribunal shall decide the question.”?® Further, Article 43 grants the tribunal the power
to require the production of documents or other evidence, and to “visit the scene connected
with the dispute, and conduct such inquiries there as it may deem appropriate.”?
Similarly, Article 27 of the ICSID Additional Facility Rules provides that the tribunal “shall
make the orders required for the conduct of the proceeding.”*?

278. Commentators concur that international arbitral tribunals and other adjudicatory
bodies have very wide procedural authority. A leading commentator has explained that, even
in the absence of any agreement granting such authority,? tribunals in international
proceedings have the broadest possible procedural discretion. He notes that “it has been
assumed that international tribunals have a power analogous to that of municipal courts to
determine their own rules of procedure, subject to any limitations upon their authority in the
instrument of their creation”*° and that “there can be no doubt that the power is well
established by customary practice.”?*

279. Similarly, a leading authority on the New York Convention states: “the agreement on
arbitral procedure ... is usually embodied in Arbitration Rules of a specific arbitral
institution, [which] generally affords wide discretionary powers to arbitrators as to the

222 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, at p. 55, available at www.un.org, Exhibit-LE 25/7 (emphasis added).
225 |LC Model Rules, Art. 12, Exhibit-LE 16/6 (emphasis added).

224 sandifer, Evidence Before International Tribunals 41 at fn. 106 (1975 Revised Edition), Exhibit-LE 25/8.
225 1_C Model Rules on Arbitral Procedure, Art. 18, Exhibit-LE 16/6.

226 |CSID Convention, Art. 44, Exhibit-LE 23/3 (emphasis added).

221 |CSID Convention, Art. 43, Exhibit-LE 23/3 (emphasis added).

228 |CSID Additional Facility Rules, Art. 27, Exhibit-LE 25/9.

22 sandifer, Evidence Before International Tribunals 40 (1975 Revised Edition), Exhibit-LE 25/8.

230, sandifer, Evidence Before International Tribunals 40-41 (1975 Revised Edition), Exhibit-LE 25/8
gemphasis added).

®1 D. Sandifer, Evidence Before International Tribunals 41 (1975 Revised Edition), Exhibit-LE 25/8 (emphasis
added).
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conduct of the arbitral procedure.”?? The same author also notes that “arbitration laws too,
as a rule, offer freedom to the arbitrators in conducting their arbitration.”?

280. National laws on international arbitration are similar. Article 19(2) of the
UNCITRAL Model Law provides that the tribunal may, in the absence of agreement between
the parties on the procedure to be adopted, “conduct the arbitration in such manner as it
considers appropriate.””* National arbitration laws in most jurisdictions contain
corresponding provisions.”® As a leading commentator notes, under the English Arbitration
Act, arbitrators have “unfettered” discretion in the exercise of their procedural powers.?®

281. Under U.S. law applicable to both domestic and international arbitrations, “[a]n
arbitrator enjoys wide latitude in conducting an arbitration hearing,”*" and “‘procedural’
questions which grow out of the dispute and bear on its final disposition are to be left to the
arbitrator.”® Arbitrators have almost unlimited discretion in deciding whether to admit or

282 A van den Berg, The New York Arbitration Convention 323 (1981), Exhibit-LE 24/13 (emphasis added).

23 A van den Berg, The New York Arbitration Convention 325 (1981), Exhibit-LE 24/13.

28 UNCITRAL Arbitration Rules, Art. 19(2), Exhibit-LE 23/4.

2% gee, e.g., Swiss Code on International Private Law, Art. 182(2) (“Where the parties have not determined the
procedure, the arbitral tribunal shall determine it to the extent necessary, either directly or by reference to a law
or to arbitration rules.”), Exhibit-LE 26/1; French Code of Civil Procedure, Arts. 1460 and 1494 (“The
arbitrators shall determine the arbitration procedure; they shall not be bound by any rules applicable in court
proceedings unless the parties have provided otherwise in the arbitration agreement.”), Exhibit-LE 24/3
(emphasis added); Pinsolle & Kreindler, Les limites du rdle de la volonté des parties dans la conduite de
I’instance arbitrale, 1 Rev. arb. 63 (2003)(“[A]s regards the French law of international arbitration, for purposes
of investigation, arbitrators have a discretion which allows them not to take into account opposing views of the
parties, without necessarily risking annulment of the award.”), Exhibit-LE 26/2; German Code of Civil
Procedure, 81047 (“Subject to agreement by the parties, the arbitral tribunal shall decide whether to hold oral
hearings or whether the proceedings shall be conducted on the basis of documents and other materials.
Unless the parties have agreed that no hearings shall be held, the arbitral tribunal shall hold such hearings at an
appropriate stage of the proceedings, if so requested by a party.”), Exhibit-LE 26/3 (emphasis added); Austrian
Code of Civil Procedure, Art. 594 (1) (“Subject to the mandatory provisions of this title, the parties are free to
determine the rules of procedure. The parties may thereby refer to other rules of procedure. Failing such
agreement, the arbitral tribunal shall, subject to the provisions of this Law, conduct the arbitration in such
manner as it considers appropriate.”), Exhibit-LE 26/4 (emphasis added); Judgment of 25 June 1992, 7 Ob
545/92, XXI1 Y.B. Comm. Arb. 619, 625 (Austrian Oberster Gerichtshof) (1997) (“The parties may determine
the arbitral procedure in the arbitration agreement or in a separate written agreement. Lacking such agreement,
the arbitrators decide on the procedure.”), Exhibit-LE 26/5 (emphasis added); Netherlands Code of Civil
Procedure, Art. 1036 (“Subject to the provisions of this Title, the arbitral proceedings shall be conducted in
such manner as agreed between the parties or, to the extent that the parties have not agreed, as determined by
the arbitral tribunal.”), Exhibit-LE 26/6 (emphasis added).

26 R Merkin, Arbitration Law 114.11 (update 2008), Exhibit-LE 26/7.

237 Hoteles Condado Beach, La Concha and Convention Center v. Union de Tronquistas Local 901, 763 F.2d
34, 38 (1st Cir. 1985) (applying FAA), Exhibit-LE 26/8 (emphasis added); see also Amalgamated Meat Cutters
v. Neuhoff Bros. Packers, Inc., 481 F.2d 817, 820 (5th Cir. 1973) (“[T]he arbitrator has great flexibility and the
courts should not review the legal adequacy of his evidentiary rulings.”), Exhibit-LE 26/9 (emphasis added); H.
Holtzmann & D. Donovan, in J. Paulsson, Suppl. 44, 38 (2005), International Handbook on Commercial
Arbitration (“[A]rbitrators have virtually unlimited discretion to handle procedural issues as they deem fit,
subject only to the provisions of any applicable rules, the agreement of the parties, and the fundamental right to
be heard.”), Exhibit-LE 26/10 (emphasis added).

2% John Wiley & Sons v. David Livingston, 376 U.S.543, 557 (U.S. S.Ct. 1964), Exhibit-LE 26/11 (emphasis
added); Industrial Risk Ins. v. MAN Gutehoffnungshiitte GmbH, 141 F.3d 1434, 1443 (11th Cir. 1998) (applying
New York Convention), Exhibit-LE 26/12; Bernhardt v. Polygraphic Co., 350 U.S. 198, 204 (U.S. S. Ct. 1956)
(“Arbitrators are not bound by the rules of evidence.”), Exhibit-LE 26/13.
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exclude evidence.” Absent explicit limitations, it is for the arbitrators to fill in the
procedural interstices of the arbitral agreement.?® As one U.S. court explained:

“[A]rbitration resolves disputes without confinement to many of the procedural and
evidentiary strictures that protect the integrity of formal trials.”**

282. In Switzerland, a distinguished commentator explains:

“The arbitrator’s discretion is not limited to the adoption of ad hoc or pre-existent
procedural frameworks. To the contrary, in accordance with current practice of
international arbitration, the arbitrator is free to adopt the necessary regulations,
either in advance, or in the course and in view of the ongoing proceedings.”**

Wide procedural discretion applies equally to the entire arbitral procedure: “[t]he modus and
the extension of fact finding fall within the tribunal’s discretion.”**

283. Leading commentators have similarly affirmed that, once the parties have entrusted an
adjudicative body with procedural discretion:

“[t]he question how the arbitral tribunal finds the factual bases for its award beyond
the parties submissions, no longer concerns the right to be heard, but the procedure.

2% gee, e.g. United Mine Workers v. Marrowbone Dev. Co., 232 F.3d 383, 389 (4th Cir. 2000), Exhibit-LE
26/14; Hoteles Condado Beach, La Concha And Convention Center v. Union De Tronquistas Local 901, 763
F.2d 34, 39 (1st Cir. 1985) (“The arbitrator is the judge of the admissibility and relevancy of evidence submitted
in an arbitration proceedings.”), Exhibit-LE 26/8; Hayne, Miller & Farni, Inc., v. Flume, 888 F.Supp. 949, 952
(E.D. Wisc. 1995) (even the “improper admission of evidence does not warrant vacation of the arbitration
award”), Exhibit-LE 26/15 (emphasis added).

20 gee e.g., In re U.S. Turnkey Exploration, Inc. v. PSI, Inc., 577 So.2d 1131, 1135 (La. Ct. App. 1991)
(“Unless a mode of conducting the proceedings has been prescrlbed by the arbitration agreement or submission,
or regulated by statute, arbitrators have a general discretion as to the mode of conducting the proceedings....”),
Exhlblt LE 26/16 (emphasis added).

1 Eorsythe Int’l, S.A. v. Gibbs Oil Co., 915 F.2d 1017, 1022 (5th Cir. 1990) (“[sJubmission of disputes to
arbitration always risks an accumulation of procedural and evidentiary shortcuts that would properly frustrate
counsel in a formal trial ... [but] [p]arties to voluntary arbitration may not superimpose rigorous procedural
limitations on the very process designed to avoid such limitations.”), Exhibit-LE 26/17; see also Johnson
Controls, Inc. v. Int’l Union of Operating Engineers, Local 877, 2004 WL 238714, at *2 (D. Mass. 2004) (“In
the absence of any controlling principles established under the parties’ agreement, it was within the scope of the
amnmmrswmomymdmammem%emmmwumﬂww%”)ExmthEzwm
4PmeeJPwma&CF%wmmlﬁDmnmlAmeemmmemmmmMmmﬂmSmﬁeAn1&ﬂ3
(1989), Exhibit-LE 26/19 (emphasis added); see also Schneider, in H. Honsell, N. Vogt, A. K. Schnyder & S.
Berti (eds.), Basler Kommentar, Internationales Privatrecht Art. 182, 137 et seq. (2d ed. 2006) (“The arbitrator
may regulate the procedure in detail or he may only regulate particular points . . . When doing so, an
overregulation should be avoided. Many questions can be provided for better and in a more appropriate way,
when the particular circumstances are known. ... Also with respect to the point in time, in which he [the
arbitrator] issues a rule, the arbitrator is free. He can set comprehensive rules in the beginning of the
procedures, or only decide in the course [of the procedures] when particular questions occur.”), Exhibit-LE
26/20 (emphasis added).

283 Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4 Part 2,
8611, 1109 (2d ed. 2007), Exhibit-LE 23/19.
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The arbitral award is therefore only challengeable and invalid if the claiming party
has been granted no right to be heard whatsoever.”**

284. The foregoing principles apply with particular force to the ABC proceedings. As
discussed above, the parties’ procedural arrangements with regard to the ABC proceedings
affirmatively granted the ABC Experts very broad procedural authority, which was
particularly appropriate given their scientific and fact-finding investigative powers,
constrained by only limited negative prohibitions.** In this context, the broad procedural
discretion of adjudicatory bodies recognized by general principles of law is particularly
extensive.

b) The Government Ignores the Presumptive Adequacy and
Correctness of An Adjudicatory Body’s Procedural Decisions
under Generally Applicable Principles of Law

285.  Second, it is equally well-settled that the procedural decisions of an international
arbitral tribunal or similar adjudicatory body are presumptively proper and not subject to
challenge. This reflects the importance attached to the finality of arbitral awards and the
extreme reluctance with which arbitrators’ procedural, fact-finding and evidentiary rulings
are reviewed.*

286. Specifically addressing the case of an adjudicative body that had determined its own
rules of procedure, the International Court of Justice has stated that

“the interpretation given by it of those Rules in the exercise of its functions (facta
concludentia) ranks as an authoritative interpretation. There is thus a strong
presumption that the decision taken by the [adjudicative body] is in conformity with
the true meaning of the Rules.”*"’

287. Even in respect of ICSID annulment proceedings, Article 52(1)(d) provides that an
award may only be annulled on the grounds of “a serious departure from a fundamental rule
of procedure.”*® In the MINE annulment decision (relied on by the Government), the ad hoc
Committee referred to the two-prong test in Article 52(1)(d) and held that both must be met
for an award to be annulled. The ad hoc Committee stated:

¥ Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4 Part 2,
8611, 11109 et seq. (2d ed. 2007), Exhibit-LE 23/19 (emphasis added); see also Judgment of 20 September
1961, 60b305/61, pp. 2 et seq. of 3 (Austrian Oberster Gerichtshof) (“It corresponds to the constant holdings of
the Supreme Court that if — as in the present case — both parties submissions have been admitted, one may not
speak of a violation of the right to be heard, even if there has been no oral hearing. The Court of Appeal rightly
points out that the question how the arbitral tribunal has obtained the factual bases for its award does not
concern the right to be heard but the procedure which remains unregulated in absence of a parties’
agreement.”), Exhibit-LE 26/21 (emphasis added); W. Craig, W. Park & J. Paulsson, International Chamber of
Commerce Arbitration 235 (2000) (“While a number of challenges have been made based on the arbitrators’
procedural conduct of the hearings, very few have succeeded, because the taking of procedural decisions is
precisely within the discretionary powers of the tribunal. It is only in a flagrant case of due process violation
causing real prejudice to a party that a challenge based on due process grounds can succeed.”), Exhibit-LE
26/22 (emphasis added).

245 5ee above at paras. 245-256.

246 gea above at paras. 129-136, 137-146, 285-310.

247 separate Opinion of Judge de Castro in the Appeal Relating to the Jurisdiction of the ICAO Council (India v.
Pakistan), [1972] I.C.J. Rep. 46, 138 (1.C.J.), Exhibit-LE 24/7 (emphasis added).

28 |CSID Convention, Art. 52(1)(d), Exhibit-LE 23/3; (emphasis added); see also Reisman, The Breakdown of
the Control Mechanism in ICSID Arbitration, Duke L.J. 739, 792 (1989) (“The procedural rule violated,
whether found in the Convention or not, must be fundamental. The mere fact that there has been a violation is
not determinative. The violation must be serious.”), Exhibit-LE 26/23.
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“the text of Article 52(1)(d) makes [it] clear that not every departure from a rule of
procedure justifies annulment; it requires that the departure be a serious one and that
the rule of procedure be fundamental in order to constitute a ground for
annulment.”*®

288.  The decision goes on to discuss these two requirements:

“A first comment on this provision concerns the term ‘serious.” In order to constitute
a ground for annulment the departure from a ‘fundamental rule of procedure’ must be
serious. The Committee considers that this establishes both quantitative and
qualitative criteria: the departure must be substantial and be such as to deprive a
party of the benefit or protection which the rule was intended to provide. A second
comment concerns the term ‘fundamental’; even a serious departure from a rule of
procedure will not give rise to annulment, unless that rule is ‘fundamental’. ... The
term fundamental rule of procedure’ is not to be understood as necessarily including
all the Arbitration Rules adopted by the Centre.”**®

289.  Article V(1)(b) of the New York Convention (paralleled by Article 5(1)(b) of the
Inter-American Convention) provides for the non-recognition of arbitral awards where a
party was “unable to present its case.”®" It is clear that Article VV(1)(b) is reserved for grave
violations of fundamental procedural protections. Commentary confirms that the cases where
enforcement will be refused under Article V(1)(b) of the New York Convention (and national
implementing legislation) will be “exceptional.”*?

290. Inapplying Article V(1)(b), courts have held that a violation of a procedural
requirement must involve “a violation of fundamental principles ... which hurts in an

Judgment of 22 December 1989 of the Ad Hoc Committee On the Application for Annulment Submitted by
Guinea Against the Arbitral Award Rendered on 6 January 1988 in the MINE v. Government of Guinea Case
gARB/84/4) 95, 102 (1988), Exhibit-LE 26/24 (emphasis in original).

% Judgment of 22 December 1989 of the Ad Hoc Committee On the Application for Annulment Submitted by
Guinea Against the Arbitral Award Rendered on 6 January 1988 in the MINE v. Government of Guinea Case
gARB/84/4) 95, 104 (1988), Exhibit-LE 26/24 (emphasis added).

New York Convention 1958, Art. V(1)(b) (“Recognition and enforcement may be refused, at the request of
that party against whom it is |nvoked only if that party furnishes ... proof that: ... (b) The party against whom
the award was invoked was not given proper notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case.”), Exhibit-LE 5/1; Inter-American Convention on
International Commercial Arbitration 1975, Art. 5(1)(a) (“The recognition and execution of the decision may be
refused, at the request of the party against which it is made, only if such party is able to prove... (b) That the
party against which the arbitral decision has been made was not duly notified of the appointment of the
arbitrator or of the arbitration procedure to be followed, or was unable, for any other reason, to present his
defense "), Exhibit-LE 5/10.

52 R. Merkin, Arbitration Law 119.53 (2008 update), Exhibit-LE 26/7; see also A. van den Berg, The New
YmkAmManmemmnﬁl%S%7a%nCD%mmﬂwbmwmmMmgdAHMevaxmtMcwns
appear to accept a violation of due process in very serious cases only, thereby applying the general rule of
interpretation of Article V that the grounds for refusal of enforcement are to be construed narrowly.”),
Exhibit-LE 24/13 (emphasis added); D. Di Pietro & M. Platte, Enforcement of International Arbitration
Awards, The New York Convention of 1958 149 (2001) (“It follows that claims grounded on due process issues
are seldom successful due to the restricted view taken by the international jurisprudence on the point.”),
Exhibit-LE 27/1 (emphasis added); Wheeless, Article V(1)(b) of the New York Convention, 7 Emory Int’| L.
Rev. 805, 816 (1993) (“The case law involving Article V(1)(b) arguments demonstrates that courts follow the
legislative history of the Convention by adopting a limited interpretation of this defense . . . . [T]he protection
should be reserved for serious abnormalities in arbitral proceedings.”), Exhibit-LE 27/2 (emphasis added);
Paulsson, The New York Convention in International Practice — Problems of Assimilation in New York
Convention of 1958, ASA Special Series No. 9, 100, 108 (1996) (“In addition to being exhaustive, the grounds
for refusal are meant to be interpreted narrowly. This means that the existence of the grounds in Article V (1)
should be accepted in serious cases only and the public policy violation required by Article V (2) should only be
asserted by courts in extreme cases.”), Exhibit-LE 13/15 (emphasis added).
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intolerable manner the notion of justice,”** or a “material, concrete and real” violation that
does not involve “merely ... formal” procedural violations.”* (Parenthetically, there is of
course no suggestion in any of these cases that the procedural irregularities complained of
could or should have been pursued as an excess of jurisdiction or otherwise under Article
V(1)(c) of the Convention.)

291. Similarly, national courts have emphasized the very broad procedural discretion
afforded to arbitrators and have set their faces firmly against extensive or probing review of
arbitrators’ compliance with parties’ procedural agreements. Rather, courts have permitted
non-recognition only where there has been a serious violation of a fundamental procedural
protection.”®

292.  As one commentator observes with regard to Article V(1)(b), courts in developed
jurisdictions “accept a violation of due process in very serious cases only.”*® Another
commentator emphasizes that “enforcement of awards is denied ... only for egregious
departure from the due process of law.”*" In the words of one U.S. court, any judicial
review must accord “profound deference” to arbitrators’ procedural decisions.”® In the
words of another U.S. court, “procedural decisions by arbitrators are solely within their
discretion and not subject to second guessing by the courts.”**

293. Likewise, the Swiss Federal Tribunal has held that an award can be annulled on
procedural grounds only if:

“there is a violation of fundamental and commonly acknowledged procedural
principles, whose non-observance contradicts sense of justice beyond all bearing,
and in a way that the decision appears to be by all means incompatible with the

%3 Judgment of 8 February 1978, Chrome Resources SA v. Léopold Lazarus Ltd, X! Y.B. Comm. Arb. 538, 540
(Swiss Federal Tribunal) (1986) (“[IJnsofar as the procedure is concerned, not every irregularity will
automatically entail refusal of enforcement of a foreign award, even if such irregularity would entail the
annulment of an award rendered in Switzerland. It should rather involve a violation of fundamental principles
of the Swiss legal order which hurts in an intolerable manner the notion of justice.”), Exhibit-LE 27/3
gmnphaasadded)

* Judgment of 31 July 2000, lonian Shipping Line Co. Ltd. (Greece) v. Transhipping, SA (Spain), XXXII Y.B.
Comm Arb. 532, 538 (2007) (Spanish Tribunal Supremo), Exhibit-LE 27/4.

% Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d 274, 296 (5th Cir.
2004) (“Courts are reluctant to set aside arbitral awards under the New York Convention based on
procedural violations ....”), Exhibit-LE 12/3; Indus. Risk Insurers v. MAN Gutehoffnungshitte GmbH 141 F.3d
1434, 1442-1444 (11th Cir. 1998) (noting procedural discretion protected by Article V(1)(d)), Exhibit-LE
26/12.

26 A van den Berg, The New York Arbitration Convention of 1958 297 (1981), Exhibit-LE 24/13 (emphasis
added).

%7 5chwebel & Lahne, Public Policy in ICCA Congress Series No. 3, 205, 217 (1987), Exhibit-LE 24/14
gemphaasadded)

ALS & Assoc. v. AGM Marine Constructors, Inc., 557 F.Supp.2d 180, 182 (D. Mass. 2008) (emphasis
added), Exhibit-LE 27/5; see also Halliburton Energy Sers., Inc., v. NL Indus., 553 F.Supp.2d 733, 752 (S.D.
Tex. 2008) (“Judicial review of an arbitration award is exceedingly deferential. Vacatur is available only on
very narrow grounds, and federal courts must defer to the arbitrator’s decision when possible.”), Exhibit-LE
27/6 (emphasis added); see also id. at 779 (“[Clourts must give particular deference to the procedures used by
arbitrators.”), Exhibit-LE 27/6 (emphasis added); Stroh Container Co. v. Delphi Indus., Inc., 783 F.2d 743,
749 (8th Cir. 1986) (courts must “accord even greater deference to the arbitrator’s decisions on procedural
matters than those bearing on substantive grounds.”), Exhibit-LE 27/7 (emphasis added); Indus. Risk Insurers
v. MAN Gutehoffnungshiitte GmbH 141 F.3d 1434, 1442-1444 (11th Cir. 1998) (noting procedural discretion
protected by Article VV(1)(d)), Exhibit-LE 26/12; Checkrite of San Jose, Inc. v. Checkrite Ltd., 640 F.Supp. 234,
236 (D. Colo. 1986) (“Federal courts are to give great deference to an arbitrators’ decision on matters of
procedure which arise from the dispute and bear on its final disposition. Basically, matters of procedure lie
Wlthln the discretion of the arbitrators.”), Exhibit-LE 27/8 (emphasis added).

% Teamsters Local 312 v. Matlack, Inc., 916 F.Supp. 482, 486 (E.D. Pa. 1996) Exhibit-LE 27/9 (emphasis
added).
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legal and moral order applying in civilized nations. For that, the erroneous or even
arbitrary application of the arbitral tribunal’s procedural regulations alone is not
sufficient.”2%

294.  Similarly, under the English Arbitration Act, “substantial injustice” must be
established in order for any kind of appeal under Section 68 of the Act to be successful (and
the phrase is expressly included in the wording of the Act). Commentators agree that “[i]n
practice [challenges on procedural grounds] will be of little significance, as the arbitrators
are free to determine the procedure in the absence of any agreement to the contrary, and
there is rarely any such agreement.”** The legislative history of the English Arbitration Act
explains cogently that a challenge to an award based on a serious procedural irregularity “is
really designed as a long stop, only available in extreme cases where the tribunal has gone
so wrong in its conduct of the arbitration that justice calls out for it to be corrected.”*?

295. The German Supreme Court has likewise held that an arbitral award may “only be
denied recognition ... if the arbitral procedure suffers from a severe flaw striking upon the
fundamentals of public and economic life.”*** Similarly, the Austrian Supreme Court has
held:

“There is a fundamental difference between state courts on one side, that are bound by
strict procedural regulations ..., and arbitral tribunals on the other side, ... that may
proceed with significantly more freedom as to the handling of the proceedings.
Therefore, challenges are only possible in case of absolutely gross violations of
fundamental principles of due process.”?*

296. In the same vein, another commentary observes that:

“While a number of challenges have been made based on the arbitrators’ procedural
conduct of the hearings, very few have succeeded, because the taking of procedural

260 judgment of 28 April 2000, DFT 126 111 249, 253 (Swiss Federal Tribunal), Exhibit-LE 27/10 (internal
citations omitted) (emphasis added); see also Judgment of 3 April 2002, DFT 128 111 191, 194 (Swiss Federal
Tribunal) (“[T]he procedural public policy is violated if fundamental and generally acknowledged principles
have been violated, which results in a contradiction of the sense of justice beyond all bearing, and in a way that
the decision appears to be incompatible with the values recognized in a state governed by the rule of law.”),
Exhibit-LE 27/11 (emphasis added); Judgment of 27 March 2006, 4P.23/2006, cons. 4.2. (Swiss Federal
Tribunal) (“There is a violation of procedural public policy if there is a violation of fundamental and
commonly acknowledged procedural principles, whose non-observance contradicts sense of justice beyond all
bearing, and in a way that the decision appears to be by all means incompatible with the legal and moral order
applying in civilized nations. For that, the erroneous or even arbitrary application of the arbitral tribunal’s
procedural regulations alone is not sufficient.”), Exhibit-LE 27/12 (internal citations omitted) (emphasis
added); Judgment of 25 January 1967, DFT 93 | 49, 58 (Swiss Federal Tribunal) (“It is certain that an arbitral
award can be incompatible with public policy not only because of its content, but also for procedural reasons. It
is however required that [the award] violates sense of justice to extent that is intolerable, or that it violates the
fundamentals of the legal order.”), Exhibit-LE 27/13.

261 2 Merkin, Arbitration Act 1996 171 (2005), Exhibit-LE 24/9 (emphasis added).

%2 Report of the Departmental Advisory Committee on Arbitration Law (“DAC Report”), 381 in Merkin,
Arbitration Act 1996 Appendix 8 (2005), Exhibit-LE 24/9 (emphasis added), referred to with approval in
Lesotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 234-235, Exhibit-LE 14/1; see
also, R. Merkin, Arbitration Law 119.55 (2008 update) (“The English courts will have regard only to material
breaches”), Exhibit-LE 26/7.

263 Judgment of 15 May 1986, BGHZ 98, 70, 74 (German Bundesgerichtshof) (1986), Exhibit-LE 27/14
gmnphaﬁsadded)

% Judgment of 6 September 1990, 60b572/90, p. 3 of 3 (Austrian Oberster Gerichtshof), Exhibit-LE 27/15
(emphasis added); Judgment of 1 September 1999, 60b120/99h, p. 2 of 2 (Austrian Oberster Gerichtshof)
(“[A]n arbitral award is only challengeable if a party has not been granted its right to be heard at all. An
incomplete fact finding or the insufficient consideration of relevant facts does not give sufficient grounds for a
setting aside claim. Therefore, challenges are only possible in case of absolutely gross violations of
fundamental principles of due process”), Exhibit-LE 27/16 (emphasis added).
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decisions is precisely within the discretionary powers of the tribunal. Itisonlyin a
flagrant case of due process violation causing real prejudice to a party that a
challenge based on due process grounds can succeed.”**

297. These principles apply with full force to the ABC proceedings. As discussed above,
the parties granted the ABC Experts broad procedural and investigative authority, that was
intended to facilitate their independent scientific analysis and research, in the context of
informal proceedings conducted by historical and scientific experts, and that was constrained
only by the most limited procedural restrictions.?®® In this context, the generally applicable
deference to the procedural decisions of adjudicatory bodies applies with special force.

C) The Government Fails to Give Effect to the Requirement of
Demonstrating Serious Prejudice Applicable to Attempts to
Invalidate Adjudicatory Decisions Based on Procedural
Complaints

298. Third, it is clear that a party seeking to invalidate an arbitral award for procedural
reasons must demonstrate that it incurred serious prejudice from the purported procedural
irregularities. Leading authors explain that: “The prevailing view is that a procedural
irregularity or defect alone will not invalidate an award. The test is that of a significant
injustice so that the tribunal would have decided otherwise had the tribunal not made a
mistake.”?

299. National courts have repeatedly held that recognition will only be denied under
Article V(1)(b) of the New York Convention for grave procedural violations that are shown
to cause real and material injustice.?®® According to one decision, recognition of an award
could be denied only where failure to follow the parties’ agreed procedural rules “worked

%5 \W. Craig, W. Park & J. Paulsson, International Chamber of Commerce Arbitration §13.05 (2000), Exhibit-
LE 26/22 (emphasis added); see also E. Gaillard & J. Savage (eds.), Fouchard Gaillard Goldman on
International Commercial Arbitration 11633 (1999) (“Under French international arbitration law, not all
procedural irregularities constitute grounds on which to set an award aside. The only procedural irregularities
which will have that effect are those which violate due process and the requirements of international public
E)olicy.”), Exhibit-LE 23/2 (emphasis added).

% See above at paras. 245-256.

267 3. Lew, L. Mistelis & S. Kroll, Comparative International Commercial Arbitration §25-37 (2003), Exhibit-
LE 23/17 (emphasis added); see also C. Schreuer, The ICSID Convention: A Commentary Art. 52 231 (2001)
(“In order to be serious, the departure must be more than minimal. It must be substantial. In addition, this
departure must have had a material effect on the affected party. It must have deprived that party of the benefit
of the rule in question. ... if it is clear from the circumstances that the party had not intended to exercise the
right [said to be breached], there would be no material effect and the departure would not be “serious™ under
this analysis.”), Exhibit-LE 27/17 (emphasis added); D. Sutton, J. Gill & M. Gearing (eds.), Russell on
Arbitration 18.106 (2007) (“If ... correcting or avoiding the serious irregularity would make no difference to
the outcome, substantial injustice will not be shown.”), Exhibit-LE 27/8 (emphasis added); R. Merkin,
Arbitration Law 120.8 (update 2008) (“there is substantial injustice if it can be shown that the irregularity in the
procedure caused the arbitrators to reach a conclusion which, but for the irregularity, they might not have
reached ...”), Exhibit-LE 26/7 (emphasis added).

268 Judgment of 15 November 1979, 1980 Rev. arb. 513, 516 (Paris Cour d’appel), (“[Alnnulment ... will only
be awarded if the invoked irregularity, namely exceeding the deadline for the submission of documents, causes
harm to the party invoking it.”) Exhibit-LE 27/19 (emphasis added); Egmatra AG v. Marco Trading Corp.
[1999] 1 Lloyd’s Rep. 862 (Q.B.) (1991), Exhibit-LE 27/20; Judgment of 8 February 1978, Chrome Resources
SAv. Léopold Lazarus Ltd, XI Y.B. Comm. Arb. 538, 539 (Swiss Federal Tribunal) (1986), Exhibit-LE 27/3;
Tongyuan (US) International Trading Group v. Uni-Clan Ltd, 2001 WL 98036 p. 3 of 6 (High Court of Justice)
(2001) (“The contract in the present case does not, in my judgment, point to the conclusion that to hold the
proceedings in Shenzhen or Shanghai was necessarily critical in all cases.”), Exhibit-LE 27/21 (emphasis
added); Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 190 F.Supp.2d 813,
822 (S.D. Tex. 2001), aff’d, 364 F.3d 274 (5th Cir. 2004) (may only deny enforcement if the complaining party
can show that the procedural violation “actually caused [the party] substantial prejudice.”), Exhibit-LE 12/3.
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substantial prejudice to the complaining party.”®° Another court rejected a challenge to
recognition on the grounds that “there was not sufficient prejudice to justify refusal to enforce
what is a Convention award.”?"®

300. As aleading commentator on the subject notes:

“[n]ot all failures to observe procedural stipulations contained in the compromis will
lead to a nullity of the award. The legal effect of such a failure is not to be judged
upon the purely abstract basis of whether it constitutes a departure from terms of
submission. The question is rather: Does the departure constitute a deprivation of a
fundamental right so as to cause the arbitration and resulting award to lose its judicial
character? Unless its effect is to prejudice materially the interests of a party, the
charge of nullity should not be open to a party.”?"

301. The English House of Lords also embraces this view, referring to “the exceptional
remedy under section 68" and noting “the precondition of substantial injustice,” > stating
that:

“[p]lainly a high threshold must be satisfied. ... it must be established that the
irregularity caused or will cause substantial injustice to the applicant. This is
designed to eliminate technical and unmeritorious challenges. ... [Case law] points to
a narrow interpretation of section 68(2)(b). The policy underlying section 68(2)(b) as
set out in the DAC report similarly points to a restrictive interpretation.”**

302. U.S. courts routinely confirm arbitral awards despite procedural errors by the
arbitrators where the complaining party did not establish “substantial prejudice,”

%% Compagnie des Bauxites de Guinee v. Hammermills, Inc., 1992 WL 122712, at *5 (D.D.C. May 29, 1992)
gmmyammeEﬂmzwmm%smmw)

70 China Agribusiness Development Corporation v. Balli Trading [1998] 2 Lloyd’s Rep 76, 80, Exhibit-LE
27123.

211 K. Carlston, The Process of International Arbitration 38-39 (1946, reprint 1972) Exhibit-LE 27/24
(emphasis added). Professor Carlston’s formulation was also cited with approval during the drafting of the ILC
Draft Convention (ultimately adopted as the ILC Model Rules). See Commentary on the Draft Convention on
Arbitral Procedure Adopted by the International Law Commission at its Fifth Session, UN Doc. A/CN.4/92, at
pp. 109-110, available at www.un.org, Exhibit-LE 25/7.

It has also been noted that Article 52(1)(d) of the ICSID Convention is “closely modeled after the International
Law Commission’s 1958 Model Rules on Arbitral Procedure...” See C. Schreuer, The ICSID Convention: A
Commentary Art. 52, 1226 (2001), Exhibit-LE 27/17; see also Judgment of 22 December 1989 of the Ad Hoc
Committee On the Application for Annulment Submitted by Guinea Against the Arbitral Award Rendered on 6
January 1988 in the MINE v. Government of Guinea Case (ARB/84/4), 95, 104 (1988) (“The Committee
considers that this establishes both quantitative and qualitative criteria: the departure must be substantial
and be such as to deprive a party of the benefit or protection which the rule was intended to provide.”),
Exhibit-LE 26/24.

272 | esotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 238 (2006), Exhibit-LE 14/1
Semphaﬂsadded)

7 Lesotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 238 (2006), Exhibit-LE 14/1
gmnphaﬁsadded)

" Lesotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 235-236 (2006), Exhibit-LE
14/1 (emphasis added).
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“substantial harm” or “substantial injustice.”®” Prejudice will not be assumed simply
because an arbitrator committed an evidentiary error,?® viewed “a potentially prejudicial
document,”” or engaged in ex parte communications.””® In reality, substantial prejudice is
exceedingly difficult to establish and U.S. courts require a specific and detailed showing of
causation.””

303. Moreover, in relation to the requirement for substantial prejudice,® civil law courts
have held:

“to do so [proving a violation of the right to due process], it would namely be
necessary that the complaining party specify what it would have stated — a statement
which could have influenced the [arbitrator’s] decision — if it had not allegedly been
denied due process.”?!

304. Leading German commentators adopt similar views, stating in relation to violation of
the right to be heard that:

“the violation of the right to be heard must have affected the arbitral award in order
to give grounds for its setting aside. For that reason, it is for example not sufficient
that the arbitral tribunal did not hear a party on evidence, it did not rely on in its
arbitral award, or that the arbitral award relies on several, yet each of them sufficient
considerations, whereas only with respect to one of those the party was not properly
heard. The concerned party has to show substantiated doubts as to the fact that the
arbitral award would have been the same also if it had been sufficiently heard.”?

305. The German Supreme Court has long taken the same position, opining that:

“[t]he provision providing for the parties’ right to be heard is a procedural rule. Those
have not been created for the sake of their own existence; it is rather that they only

278 Halliburton Energy Servs., Inc., v. NL Indus., 553 F.Supp.2d 733, 783 (S.D. Tex. 2008) (requiring
“substantial injustice”), Exhibit-LE 27/6; Rintin Corp. v. Domar Ltd., 374 F.Supp.2d 1165, 1170 (S.D. Fla.
2005), aff’d, 476 F.3d 1254 (11th Cir. 2007) (applying “stringent burden of proof” to party’s required
demonstration of “substantial prejudice”), Exhibit-LE 28/1 (emphasis added); Smith, Breslin & Assoc. v.
Meridian Mortgage Corp., 1997 WL 158119, at *6 (E.D. Pa. Apr. 7, 1997), aff’d, 135 F.3d 766 (3d Cir. 1997)
(“Even where the arbitrator has failed to hear some relevant evidence, that failure will not warrant vacatur
absent substantial harm.”), Exhibit-LE 28/2 (emphasis added); Sungard Energy Sys., Inc., v. Gas Transmission
Nw. Corp., 551 F.Supp.2d 608, 613-614 (S.D. Tex. 2008) (“[M]ere disadvantage, without more, does not equate
mpmwmw”)ExmthEzms

6'Smith, Breslin & Associates v. Meridian Mortg. Corp., 1997 WL 158119, at *6 (E.D. Pa. Apr. 7, 1997),
Exhlblt LE 28/2.

Mantle v. Upper Deck Co., 956 F. Supp. 719, 732 (N.D. Tex. 1997), Exhibit-LE 28/4.

MmdﬁmMmm&MWMmCovaM@mcm8%FN&5H%CHN%)&NWLE
28/5; Bemis Co. v. Graphic Commc’n Union Local No. 735-S, 2008 WL 4279881, at *5 (M.D. Pa. 2008),
Exhibit-LE 28/6; M & A Elec. Power Coop. v. Local Union No. 702 IBEW, 773 F.Supp. 1259, 1263 (E.D. Mo.
1%Daﬁd9WFwa1%5®hQrw%)EmanE%N

™ Weinberg v. Silber, 140 F.Supp.2d 712, 722 (N.D. Tex. 2001), aff’d, 57 F.App’x 211 (5th Cir. 2003),
Exhlblt LE 28/8; Mantlev Upper Deck Co., 956 F.Supp. 719, 732 (N.D. Tex. 1997), Exhibit-LE 28/4.

See above at paras. 298-310.

281 Judgment of 24 June 1999, XXIX Y.B. Comm. Arb. 687, 695 (Oberlandesgericht Schleswig) (2004),
EXNUtLEZWQ@mNﬁMSMdM)

2 R. Kreindler, J. Schafer & R. Wolff, Schiedsgerichtsbarkeit Kompendium fiir die Praxis, Chapter 13 11106
(2006), Exhibit-LE 28/10 (emphasis added); see also Judgment of 3 April 1975, MDR 1975, 940
(Hanseatisches Oberlandesgericht Hamburg) (holding that if it is clear that the arbitral decision could not have
been different, had the irregularity in the procedure not occurred, it would seem to make no sense to refuse
enforcement.), Exhibit-LE 28/11; Judgment of 19 February 2004, OLGR Celle 2004, 396 (Oberlandesgericht
Celle) (2004) (“If one of the parties’ right to be heard is denied, this only represents a ground for a setting
aside under section 1059(2) lit.1 (b) of the [German] Code of Civil Procedure if the arbitral decision is
founded on that error.”), Exhibit-LE 28/12.
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serve to the determination of the substantive law. For this reason, in case of their
violation, one must ask if this has, or at least could have resulted in an erroneous
decision. If the question is negated, the violation is generally irrelevant.”?

306. French courts take a similar view, annulling awards only where the arbitrators’
procedural violation actually caused harm by affecting the outcome of the decision.”*
Likewise, the Swiss Federal Tribunal has declared:

“[S]imple irregularities in the taking of evidence as such do not lead to a violation of
the right to be heard. The appellant has furthermore to establish that these
irregularities had a real influence on the outcome of the proceedings, to its
detriment.”®*

307. The GoS purports to pay lip service to the foregoing principle, acknowledging that a
“breach of procedural conditions for a binding decision ... must be material, that is to say
significant both in itself and as to the result reached.”®® At the same time, however, the
Government makes no effort to address what evidence the ABC Experts supposedly received
that might have affected their decision or how a different procedure for taking that evidence
would have affected the ABC Experts’ decision. In addition, as discussed below, there is no
basis whatsoever for any suggestion that the ABC Experts’ purported procedural violations
had the slightest impact on the ABC proceedings, much less the ABC Experts’ decision itself;
on the contrary, the purported violations manifestly did not have any such effect.?

d) The Government Ignores the Elevated Burden of Proof
Applicable to Attempts to Invalidate Adjudicatory Decisions
Based on Procedural Complaints

308. Fourth, it is also well-established that a party seeking to invalidate an arbitral award
for procedural violations bears a heavy burden of proof. This elevated burden of proof is
analogous to that applicable to an alleged excess of mandate (as discussed above).?®

283 judgment of 8 October 1959, BGHZ 31, 43, 46 et seq. (German Bundesgerichtshof) Exhibit-LE 28/13
Sanphaﬂsadded)

% See M. de Boisséson, Le droit francais de I’arbitrage national et international {455 (1990) (“[O]nly serious
[procedural] irregularities which truly cause harm to the party invoking them must be annulled. This is also
the position adopted by the French Cour de Cassation in its judgment of 17 June 1981, in which the Court
confirms the Court of Appeal’s decision to uphold an award ... because the — arbitral tribunal, in its decision,
bg)é no means relied on the procedure objected.”), Exhibit-LE 28/14.

% Judgment of 9 June 1998, 16 ASA Bull. 653, 658 (Swiss Federal Tribunal) (1998), Exhibit-LE 28/15
(emphasis added); see also Judgment of 6 September 1996, 15 ASA Bull. 291, 309 (Swiss Federal Tribunal)
(1998) (“The appellant cannot limit itself to allegations that he is the victim of a violation of the right to be
heard; he has to allege and prove in what respect this violation has led the arbitral tribunal to render an
award which is not only debatable, erroneous or even arbitrary but the operative part of which is contrary to
public policy.”), Exhibit-LE 28/16 (emphasis added); C. Mdiller, International Arbitration 161 (2004) (“With
regard to the parties’ right to take position on the alleged decisive determinations ... Article 190 para. 2 lit. d,
which says the same as the constitutional provision on this issue, give such a right to the parties only if the said
determinations are legally relevant, i.e. such as to have influence on the outcome of the decision .... This
prerequisite is not fulfilled when the alleged violation of the right to be heard concerns only one of the several
reasons given for the attached decision and if the decision is based on one or several other alternative reasons
which have not been validly challenged. In such a case, the rule has to apply, even in the context of a
procedural denial of justice, that the motion for constitutional review does not give the possibility to raise
complaints questioning the reasons of a decision which, with respect to its result, remains compatible with the
Constitution and the law.”), Exhibit-LE 28/17 (internal citations omitted).

286 50S Memorial, at para. 193 (emphasis added).

287 gea helow at paras. 363-389, 408-418, 476-480.

%88 See above at paras. 137-146; SPLM/A Memorial, at paras. 746-770.
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309. It has been noted that “the burden of discharging the presumption resting on the
defendant is a heavy one.””* Similarly, the English House of Lords has noted in relation to
Section 68 of the English Arbitration Act that “[t]he burden is squarely on the applicant,
who invokes the exceptional remedy under section 68, to secure (if he can) findings of fact
which establish the precondition of substantial injustice.””® Likewise, U.S. courts have
reasoned, under the New York Convention, that the burden of proof applied to a challenge to
an award on procedural grounds is a “heavy one”** and “very great.”*?

310. The same is true in leading civil law jurisdictions. Italian, French, German, Spanish,
Austrian, and Swiss courts have consistently held that a party asserting procedural objections
bears a heavy burden of proving its allegations.*®* Courts have repeatedly emphasized that
this burden of proof may never be reversed, notwithstanding the award debtor’s
“considerable difficulty to supply evidence.””* Again, there can be no serious question but
that, were its claims admissible at all (which they are not), it is the Government that would
bear the full and very substantial burden of demonstrating the existence of a grave violation
of a fundamental procedural requirement and that this violation caused it substantial
prejudice.

311. Against this background, the Government’s three procedural complaints are entirely
without merit. Each ignores the terms of the parties’ agreements, the character of the ABC
proceedings, the parties’ actions during and after those proceedings and the general principles
that define adjudicatory bodies’ procedural discretion. Moreover, each complaint fails to
show any prejudicial impact on either the course of the ABC proceedings or the ultimate
decision by the ABC Experts. Quite apart from the very high standards of proof (discussed
above), there is simply no merit to any of the Government’s procedural complaints;
considered under those standards, the complaints are frivolous.

28 judgment of 7 July 1989, Sojuznefteexport (SNE) v. Joc Oil Ltd, XV Y. B. Comm. Arb. 384, 397 (Bermuda
Court of Appeal) (1990), Exhibit-LE 28/18; see also Gater Assets Ltd v. Nak Naftogaz Ukrainiy [2008] 1
C.L.C. 141, 153 (Q.B.) (noting the “heavy burden” placed on a party seeking to resist enforcement or challenge
an award), Exhibit-LE 28/19.

Lesotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 238 (2006), Exhibit-LE 14/1.

°! Encyclopaedia Universalis SA v. Encyclopaedia Britannica, Inc., 403 F.3d 85, 90 (2d Cir. 2005), Exhibit-
LE 28/20.
22 youngs v. Am. Nutrition, 537 F.3d 1135, 1141 (10th Cir. 2008) Exhibit-LE 13/2; see also Mutual Fire,
Marine & Inland Ins. Co. v. Norad Reins. Co., 868 F.2d 52, 57 (3d Cir. 1989) (noting that “[t]he burden of proof
rested squarely on the shoulders of appellants to show that prejudicial ex parte communications took place” and
refusing to vacate award where appellants “failed to carry their burden” of showing prejudice), Exhibit-LE
28/5.
2% Judgment of 20 January 1995, No. 637, Conceria G. De Maio & F. snc v. EMAG AG, XXI Y.B. Comm. Arb.
603, 605 (Italian Corte Di Cassazione) (1996), Exhibit-LE 28/21; Judgment of 21 February 1978, X Y.B.
Comm. Arb. 418, 421 (Austrian Oberster Gerichtshof) (1985) (the lack of due process may not be considered by
a court on its own motion but only at the request of a party against whom the award is invoked), Exhibit-LE
28/22; Judgment of 24 March 1982, Cominco France SA v. Soquiber S L, VIII Y.B. Comm. Arb. 408 (Spanish
Tribunal Supremo) (1983) (burden of proof of the party against whom the award is rendered is clearly affirmed
in the introductory sentence of Article V(1) of the Convention), Exhibit-LE 28/23; Judgment of 24 June 1999,
XXIX'Y.B. Comm. Arb. 687, 695 (Oberlandesgericht Schleswig) (2004) (confirming that the burden to prove
an alleged lack of due process rests on the party invoking it), Exhibit-LE 28/24; Guinchard, L’arbitrage et le
respect du principe du contradictoire (a propos de quelques décisions rendues en 1996), 2 Rev. Arb. 185, 196
(1997) (“The French Cour de Cassation (civ. 2, 31 January 1996) reminds parties to arbitration that, if they seek
annulment of the award for breach of due process, they must produce evidence ...”), Exhibit-LE 28/25;
Judgment of 31 January 1996, Jurisdata No. 1996-000445 (French Cour de Cassation) (“Annulment of an
arbitral award for lack of due process involves producing evidence that the information used by the arbitrators
was not subject to adversarial dispute.”), Exhibit-LE 28/26.

% Judgment of 17 July 2003, XXIX Y.B. Comm. Arb. 819, 831 (Court of Appeal of the Canton of Zurich)
(2004), Exhibit-LE 12/15.
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4, The Government’s Complaints About the Khartoum Meetings Are
Contrived and Frivolous

312. The Government’s first complaint is that the “[ABC] Experts took evidence from
Ngok Dinka informants, who must be considered Parties in interest, without procedural
safeguards and without informing the adverse Party, the GoS.”** The Government complains
that the relevant meetings were not according to “the agreed work program,”#® that the
meetings were “secret,”®’ that the meetings “circumvented the agreed work program [and]
deprived the GoS their right to a fair procedure,”®® and that the meetings “breach[ed] the
Procedural Rules.”* The Government concludes that “[t]he fact that the ABC Experts
unilaterally scheduled meetings and kept these secret from the Parties until the presentation
of the ABC Report represents a clear departure from the Rules of Procedure, and indeed the
purpose of the Abyei Protocol,” constituting an excess of mandate.*®

313. The Government’s complaint about the ABC Experts’ supposedly secret meetings
with the Ngok Dinka in Khartoum is contrived and entirely without merit. That is true for
multiple independent reasons, any one of which is sufficient for rejecting the complaint (even
assuming, contrary to fact, that it could constitute an excess of mandate®™).

a) The ABC Experts’ Khartoum Meetings Were Fully Consistent
With, and Did Not Violate, the Parties’ Procedural Agreements

314.  First, the Government fails to identify any provision of the parties’ agreements or the

Rules of Procedure that the Khartoum meetings supposedly violated. Nothing in any of those
instruments provided that the ABC Experts were prohibited from meeting with any source of
information without the presence of the parties or the entire ABC. Nor does the Government
indicate that any such provision exists.

315. The parties’ agreements regarding the ABC proceedings imposed no prohibition on
meetings between the ABC Experts and additional members of the public. On the contrary,
they expressly ensured that the ABC Experts would be able to have such meetings if they
chose. The Government’s discussion fails to mention the provision in Article 7 of the Rules
of Procedure, which explicitly guarantees that “Commission members should have free
access to members of the public other than those in the official delegations at the locations
to be visited.”* The GoS’s omission of Article 7 is striking — and also fatal to its argument
that the ABC Experts committed some “deliberate circumvention” of the parties’ agreed
procedures by meeting members of the public.

316. It bears emphasis that Article 7 ensured that “Commission members” — and not just
the entire Commission — would be guaranteed “free access” to members of the public. It also
bears emphasis that, for such meetings with the public, Article 7 did not require notice to be
given to the parties, the administration of an oath or anything of the like.

2% 50S Memorial, at para. 197.

2% 0S Memorial, at para. 198.

27 G0S Memorial, at para. 201.

2% 5038 Memorial, at para. 205.

2% 50S Memorial, at para. 207.

%% 50S Memorial, at para. 208.

%01 As discussed above, the Government’s purported procedural complaints are not admissible as claims of an
excess of mandate in these proceedings. See above at paras. 160-200.

%2 ABC RoP, Art. 7, Appendix F to SPLM/A Memorial.
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317. The Government’s discussion of the Khartoum meetings similarly fails to refer to the
parties’ express contemplation that the ABC Experts would conduct their own independent
investigations, consulting “other relevant sources on the Sudan wherever they may be
available, with a view to arriving at a decision ... based on scientific analysis and
research,”® rather than being dependent on the parties to present testimony or information to
them.

318. Asdiscussed in detail above, this was a vital characteristic of the entire ABC process
— distinguishing it from most international investment and commercial arbitration
proceedings — that was specifically accepted and contemplated by the GoS and SPLM/A in
this case.* Thus, it was in no way unusual that the ABC Experts should be free to gather
relevant information by meeting with members of the public: this was no different from their
authority to conduct independent archival research, without notice to or involvement of the
parties, in various places around the world.**

319. The provisions of the parties” agreements dealing with meetings and interviews
imposed no prohibition on the ABC Experts’ authority to meet with third parties, of their own
choosing, without the involvement of the parties. To the contrary, the parties’ agreements
specifically recognized and guaranteed the ABC Experts’ freedom to meet with whatever
members of the public they wished as part of their broader, and sui generis, investigative
authority. In the circumstances, even assuming that everything else about the Government’s
procedural complaint were true, its complaint concerning the Khartoum meetings is
completely baseless.

320. The Government suggests only that the Khartoum meetings “deliberately
circumvented the agreed work program.” That pejorative characterization assumes,
however, that the “agreed work program” was intended to be exclusive and to prohibit other
meetings between the ABC Experts and members of the public (with such meeting therefore
supposedly constituting “circumvention”). The Government’s only effort to sustain such an
interpretation of the work program rests solely on the alleged “unusually detailed and
specific” character of the work program, apparently suggesting that the program was
exhaustive and, therefore, any other contact between the ABC Experts and third parties was
impliedly excluded.®”’

321. That contention wholly ignores the terms of the parties’ procedural agreements and
the Rules of Procedure, which both granted the ABC Experts broad procedural discretion and
accorded them investigatory authority. That alone is a complete answer to the suggestion that
the Program of work was somehow “circumvented” by the Khartoum meetings.

322. Moreover, as discussed above, the Program of work was not meant to be an exclusive
or detailed procedural regime for the ABC Experts.*® On the contrary, it was a skeletal and

%03 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial (emphasis added).

%04 See above at paras. 245-256. As noted above, the Rules of Procedure specifically acknowledged the ABC
Experts’ independent role in gathering evidence without involvement of the parties: “The experts will
determine what additional documentation and/or archival materials will need to be consulted” and “[T]he
experts will examine and evaluate all the material they have gathered and will prepare the final report.” ABC
RoP, Arts. 11, 13, Appendix F to SPLM/A Memorial.

%5 ABC TOR, Art. 3.4 (“The experts shall consult the British [A]rchives and other relevant sources on the
Sudan wherever they may be available, with a view to arriving at a decision that shall be based on research
and scientific analysis.”), Appendix E to SPLM/A Memorial (emphasis added).

%% G0S Memorial, at paras. 205, 207.

%7 GoS Memorial, at para. 199.

%08 See above at paras. 257-265.
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incomplete logistical schedule for a series of visits to the Abyei Area, which was in fact
frequently revised.*® The Government’s implied suggestion that this skeletal logistical
outline, for one limited aspect of the ABC Experts’ work, was meant rigidly and exclusively
to prescribe the full extent of the ABC Experts’ investigative authority is simply not
sustainable.

323. The Government also suggests, without squarely arguing the point, that the ABC
Experts were required to discuss their desire to meet with members of the public before doing
50.%% Nothing would have prohibited such an approach, but equally nothing required it.

324. The ABC Experts were not required, in the investigations they pursued, to consult
with the parties or obtain their permission to investigate other information sources. They
were not required to discuss which members of the public they would meet with, what
documents they would inspect or what other forms of “scientific analysis and research” they
would conduct. To the contrary, the entire premise of the ABC Experts’ independent
investigative authority was that it was independent of, and therefore would NOT involve, the
parties.

325. The Government also ignores the fact that the Khartoum meetings were well within
the ABC Experts’ general procedural and fact-finding discretion. As noted above, Article 4
of the Abyei Annex provides that “[t]he experts shall also determine the rules of procedure
of the ABC.”** Even if the Rules of Procedure had not left the ABC Experts free to meet
with members of the public — as they expressly did — the Experts already had been granted
the authority to make new procedural determinations that would have catered for such
meetings.

326. That procedural authority is entirely consistent with the broad procedural discretion of
arbitral tribunals, even absent specific, express authority to that effect. As discussed above,*?
provisions conferring procedural autonomy on the tribunal have been noted as “declaratory of
the inherent power of arbitral tribunals to formulate their own rules of procedure, even in the
absence of any express authorization in the compromis. The existence of such a power is
recognized in prior codes of arbitral procedure and by jurists.”**

327. Given the ABC Experts’ broad procedural authority — both express and implied — they
were entirely free to conduct additional fact-finding during their investigations. Nothing in
the parties’ agreements or the Rules of Procedure forbade the ABC Experts from making
such procedural determinations. To the contrary, the parties expressly vested the ABC
Experts with broad procedural and fact finding authority that readily accommodated such
additions.

328. Equally, the parties’ agreements also recognized the inevitable public and political
component of the ABC process which they sought to address (hence, the public meetings and
explanations of the ABC process to the inhabitants of the Abyei Area). The ABC Experts’
efforts to ensure that all potentially interested public constituencies (including the Twic

%9 gee above at paras. 261-262.

%10 G0S Memorial, at para. 201.

311 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial.

%12 e above at paras. 270-284.

12 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, at p. 55, available at www.un.org, Exhibit-LE 25/7 (emphasis added).
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Dinka and Ngok Dinka internally displaced persons in Khartoum) felt that they had been
listened to was perfectly consistent with this purpose and with the parties’ agreements.**

329. This is a complete and independently sufficient answer to the Government’s
complaint about the Khartoum meetings. Even if the Khartoum meetings occurred precisely
in the manner described by the Government, which (as detailed below) is denied, nothing in
the parties’ procedural agreements forbade such meetings. On the contrary, the parties’
agreements specifically authorized the ABC Experts to have meetings of precisely this
nature, if the Experts considered that such meetings would assist them in work. In these
circumstances, there is no basis whatsoever for the Government’s complaint.

b) The ABC Experts’ Khartoum Meetings Were Not A Serious
Departure From A Fundamental Rule of Procedure

330. Second, even if one were to assume, contrary to fact, that the events described in the
Government’s Memorial amounted to some sort of violation of applicable procedural
standards, they clearly do not remotely approach the grounds that would be required for
disregarding the ABC Report. The Government’s own case is that only a “serious departure
from a fundamental rule of procedure” would constitute grounds for invalidating the ABC
Report.*** As discussed above, general principles of law impose an even more demanding set
of requirements on any effort to disturb the ABC Report on procedural grounds.®® At the
same time, as also discussed above, general principles of law also accord very wide deference
to the procedural decisions of an adjudicatory body such as the ABC Experts.?’

331. Despite these requirements, and its own concessions, the Government’s Memorial
abandons its previous standard (requiring a “serious departure from a fundamental rule”) and
instead characterizes the ABC Experts’ Khartoum meetings as “irregular procedures in
breach of due process” and a “clear departure from the Rules of Procedure.”*® The reason for
the Government’s rhetorical shift is obvious: even if one assumed, for the sake of argument,
that the Rules of Procedure impliedly did not permit meetings between the ABC Experts and
third parties absent notice to the parties, the Khartoum meetings could not even remotely be
regarded as a serious departure from a fundamental rule of procedure.

332.  Any breach of the Rules of Procedure would have to be considered in the context of
the ABC Experts’ broad, independent investigative authority, the ABC Experts’ wide
procedural discretion, the deference to be afforded to the ABC Experts’ actions, and the
deliberately informal and non-technical nature of the ABC proceedings. Any such breach
would also need to be considered in the context of the ABC Experts’ unchallenged
impartiality and the fact that Khartoum meetings complained of were held outside the
presence of either party’s Commission appointees. Equally, any breach would need to be
considered in light of the ABC Experts’ obvious view that there was nothing in the slightest
bit objectionable about the Khartoum meetings, which were described in detail in the ABC
Report.

“HMWdmeKMmmmmmewwmmkmﬂnmnmmMmdmmmﬁmuommmmmammmmmoﬂm
public who should have taken part in the meetings held in Abyei, but because they were involved in a car
amﬂmtS%S%NMMMM$$MWWHMMmMHDmgNmleMpSﬂm

% GoS Memorial, at p. 63, Heading (iv), at paras. 177, 179, 186. That standard is developed in Chapter 4 of the
wammmstmmlmMmSNYBG
%16 See above at paras. 298-310.
%7 See above at paras. 285-297.
%18 GoS Memorial, at p. 68, Heading (ii), and at para. 208.
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333. Inthe circumstances, it is impossible to regard the interviewing of a limited number
of additional witnesses, without the presence of the parties or the other ABC members, as a
“serious departure” from a “fundamental rule of procedure.” To the contrary, any violation
would have been an unintentional omission, at most inconsistent with implied (not express)
provisions of the ABC Experts’ own procedural rules (which they would have been free to
alter or amend). Any such violation in relation to the Khartoum meetings would also have
been at most a matter of form or timing, since the ABC Experts were indisputably free to
meet with whomever they wished in the Abyei Area itself, both as part of their general
investigative authority and as specifically guaranteed by the Rules of Procedure.

334. Moreover, as discussed below, any alleged procedural violation by the ABC Experts
in relation to the Khartoum meetings would have involved only cumulative testimony that
had no material effect on the ABC Experts’ analysis and that the Government itself considers
(in any event) to be completely irrelevant. In these circumstances, it is unsustainable to claim
that the Khartoum meetings amount to the sort of grave violation of a fundamental procedural
guarantee resulting in serious prejudice that could justify invalidating an adjudicative
decision.

C) The GoS’s Complaints About the ABC Experts’ Khartoum
Meetings Ignore the Parties’ Specific Discussions of the
Subject

335.  Third, the Government’s complaints about the Khartoum meetings lack any factual
basis. In particular, the GoS’s Memorial ignores the fact that the ABC Experts discussed
both the general subject of interviewing third parties and the specific subject of the Khartoum
interviews with the parties and received no objections. These discussions are fatal to the
Government’s claims, even apart from the ABC Experts’ broad procedural and investigative
authority.

336. The Government asserts in its Memorial that the Khartoum meetings were held
“without informing the GoS,”** that “the GoS was neither invited nor even informed of these
meetings beforehand,”*” and that “no information of these meetings were provided to the
GoS until the final presentation of the ABC Experts’ Report.”*! In what can only be
regarded as a tactical decision, and an admission of grave vulnerability, no witness evidence
is submitted in support of these allegations. That is because they are false.

337. The ABC Experts discussed the general subject of interviewing third parties with the
GoS and SPLM/A delegations and there was no objection by either party. During the parties’
discussions in connection with their initial presentations to the ABC, an issue arose as to the
ABC Experts’ research and analysis. Deng Alor (for the SPLM/A) made it clear that the
SPLM/A accepted that the ABC Experts’ decision was to be based on scientific research,
including such discussions with third parties as the Experts considered useful:

“Yes itis clear. Thank you, Mr Ambassador....[t]he mandate given to the experts is
very clear. | mean there is nowhere in the agreement, or in the mandate, where there
are conditions at all. There are no conditions given to the experts in coming up with
the final report... Of course, we all agree that the whole thing should be based on

%19 G0S Memorial, at paras. 198, 201.
%20 508 Memorial, at para. 79 (emphasis added).
%21 GoS Memorial, at para. 205 (emphasis added).
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scientific research... It is research whether you talk to people, or whether you
consult references. Itis all research.”?

338.  Dr. Johnson, one of the ABC Experts, then pointed out that:

“l do not want this to be a part of a misunderstanding between any of us especially
when we are in the field. We have rules of procedure for the Abyei Boundaries
Commission. My understanding of the section on the terms of reference that you
just showed us, suggests to me that we are expected to take testimonies from people
in the area. And the rules of procedure that we all agreed on yesterday specifically
state that the experts may wish to call people to give testimony. So | would like to
just clarify this. If as an expert on this Commission, | am going to be restricted in the
sources that | seek or in carrying out my duties, | will have to enter a very strong
written protest in the final report explaining why, I think, this undermines the
credibility of the report. | do not wish to do that. | wish all of us to have a perfect
understanding of what it is that the experts are here to do and how they expect to do
their job. 1 do not want to create a conflict out of this. | just want to alert you that I
feel that I cannot accept the restrictions that you have been putting on me. This
may not be what you were intending to do; and if that is the case, | am glad to have
that clarified.”*

339. The ABC Chairman, Ambassador Petterson, concurred with Dr. Johnson and added:

“I have always assumed that scientific data done on a scientific basis includes oral
testimony. The whole gamut of coming to a scientific conclusion, | should think,
would include oral testimony as well as maps and documents. Oral testimony is part
of a picture of coming up with a scientifically based conclusion. | hope that that
will be the case. Otherwise, there will not be much point in talking to the people in
different areas. | do not think that this is the intention.”**

340. Ambassador Dirdeiry then replied, confirming that the ABC Experts had broad
discretion in deciding what sources to consult when conducting their research:

“the mandate, according to what we have read here, is that, ‘This committee shall
arrive at its conclusion through analysis and scientific research and this shall be by
consulting the British Archives and any other archives wherever they are.” And any
other sources wherever they are. ... | do not know from where you have got that
impression that | am saying that we are not going to consult the people; we are not
going to seek information from the people. I did not say so. In fact, what I have said
today and said yesterday - and what we have signed in the protocol of the modalities
and in the Terms of Reference - is that we are going to consult the archives, the
sources, to visit the people and to do all those things. What | said here and may be
this is where the Doctor got me wrong - that I do not think that there is any person on
earth right now who is going to tell us reliably about what had taken place in 1905.
You can quote me on that. | have just said that and this is really my belief. And I am

%22 Deng Alor, Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to Abyei Boundaries
Commission. 14 to 21 April 2005,” at p. 25, Exhibit-FE 14/5a (emphasis added).
%28 Dr. Johnson, Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to the Abyei Boundaries
Commission, 14 to 21 April 2005,” at pp. 34 to 35, Exhibit-FE 14/5a (emphasis added).

* Ambassador Petterson, Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to the Abyei
Boundaries Commission, 14 to 21 April 2005,” at p. 35, Exhibit-FE 14/5a (emphasis added).
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quite sure when we come back from there, we will not have had anybody who can tell
us about that. But you are the experts; and you are the scientist. And you can tell
that, even though nobody had witnessed those events according to the tradition here in
Africa and according to the tradition of the collection of information through oral
testimony, one can find something which is very important and tangible and which
can assist. | am not saying that you cannot make use of that.”**

These comments about the ABC Experts’ investigative authority leave no serious doubt as to
their freedom to speak with third party witnesses.

341. To the same effect, as discussed below, the Government was also aware of the ABC
Experts’ independent meetings with Mr. and Mrs. Tibbs and Professor Cunnison; the ABC
Experts specifically referred to such meetings, without objection from either the Government
or the SPLM/A.** Once more, that confirms the parties’ mutual expectation that the ABC
Experts would conduct exactly such meetings and the Government’s lack of objection to such
meetings. Even if nothing else on the subject had been said, and even if the applicable
procedural rules had not permitted the ABC Experts to meet with third parties (as they did),
this alone would have permitted the ABC Experts to proceed with the Khartoum meetings
and other contacts with witnesses.

342. Second, and in addition to the general discussions described above, the GoS was also
specifically informed — both in advance and afterwards — of the ABC Experts’ meetings in
Khartoum with Ngok Dinka and Twic Dinka and raised no objections. That was explained in
the witness testimony of Minister Deng Alor and James Lual Deng (attached to the
SPLM/A’s Memorial) as follows:

“Later in April and in early May 2005, the ABC Experts did notify the parties that
they were meeting with some additional individuals in Khartoum. Neither party
objected or sent its ABC representatives to these meetings. Among others, the ABC
Experts met with Mr. Justin Deng, who had been the Assistant Commissioner of
Abyei during the time of Nimeiri, and therefore was important to the ABC’s fact
finding mission. The Khartoum interviews were continued on 6 and 8 May 2005
when further interviews were conducted. Full transcripts of these meetings were
produced with the ABC Report.”**’

“Following the last meeting in Muglad on 20 April 2005, the entire ABC flew back to
Khartoum together on 20 April 2005. In Khartoum, the ABC Experts elected to hear
further testimony from the representatives of the Ngok and Twic Dinka (and
Misseriya) in Khartoum on 21 April 2005, 6 and 8 May 2005. The ABC Experts
made the other ABC members aware that they were conducting these interviews.
Both parties were happy for the ABC Experts to carry out these additional
interviews, and no-one from the GoS or the SPLM/A objected.”**®

343. That testimony is confirmed by the supplemental witness statements of James Lual
Deng and Minister Deng Alor, which are attached to this Memorial. These witness
statements describe the circumstances in which the ABC Experts informed the other members

%25 Ambassador Dirdeiry, Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to the Abyei
Boundaries Commission, 14 to 21 April 2005,” at pp. 35 to 36, Exhibit-FE 14/5a (emphasis added).

326 See below paras. 397-401. See also ABC Report, Part II, App. 4, at p. 46, Exhibit-FE 15/1.

27 \Witness Statement of Minister Deng Alor Kuol, at p. 22, 1136 (emphasis added).

%28 Witness Statement of James Lual Deng, at p. 14, 179 (emphasis added).
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of the ABC of their intentions to conduct further meetings in Khartoum, and the absence of
any objection (from either party) to such meetings.

344.  Minister Deng Alor, in his Second Witness Statement, reiterates and expands on the
evidence he has already given in his First Witness Statement:

“[1In response, Chairman Petterson assured Zachariah Atem and the other ABC
members that anyone who wished to speak to the ABC Experts would be given the
opportunity to do so, and that the Experts were willing to speak with anyone, whether
that was in Abyei town, Muglad or Khartoum. There was no objection to this by
anyone from the GoS or the SPLM/A."%#

“I also recall that later that evening over dinner with the other ABC members,
Chairman Petterson again noted that the Experts intended to meet with anyone who
had information for the ABC who wished to speak with them, whether that was in the
Abyei field area, or when they returned to Khartoum. Again there was no objection to
this by the GoS.”*®

“As far as | was concerned, the ABC Experts had made it clear in Abyei town on 14
April 2005 that they intended to conduct further meetings in Khartoum on their return
from the Abyei area. Given that there were many Ngok, Twic and Misseriya
representatives in Khartoum, it was obvious to me and the other ABC members that
the Experts would be speaking with additional people on their return to Khartoum.”**

345.  James Lual Deng, in his second witness statement, similarly says:

“During the first ABC meeting in Abyei town, | remember Chairman Petterson
announcing at the meeting that the ABC Experts would be prepared to meet with
anyone who wanted to speak with them, either in Abyei town, or Muglad or when the
Experts returned to Khartoum.”3*

“l also recall that on at least two occasions during the Abyei field visits, once in
Abyei town over dinner and once in Muglad over dinner, Chairman Petterson told the
other members of the ABC that the Experts would like to interview some additional
people in Khartoum who had been unable to travel to Abyei. Chairman Petterson
noted that the Experts would like to meet with Ngok, Twic and Misseriya
representatives. We on the SPLM/A side had absolutely no problem with the Experts
conducting further interviews in Khartoum, and we made it clear to the Experts that
we were happy for them to carry out any additional meetings that they thought
necessary. The GoS members did not object to this either.”**

346. Moreover, as is equally clear from the witness testimony and the recordings of the
GoS representatives during the ABC Proceedings, transcripts of the Khartoum interviews
were provided to the parties at the time of the final presentations in mid-June 2005.%* That is

329 gecond Witness Statement of Minister Deng Alor Kuol, at pp. 2-3, 8.

%30 second Witness Statement of Minister Deng Alor Kuol, at p. 3, 19.

%1 Second Witness Statement of Minister Deng Alor Kuol, at p. 3, 111.

%32 gecond Witness Statement of James Lual Deng, at p. 4 §19.

%38 Second Witness Statement of James Lual Deng, at p. 4 120-21.

% Second Witness Statement of Minister Deng Alor Kuol, at p. 9, 1145-46; see also ABC Experts’ Notes
entitled “Field Interviews, Khartoum Hilton,”, dated 16 June 2005, Exhibit-FE 19/14.
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confirmed, with entirely satisfactory clarity, by the GoS’s own submissions made by
Ambassador Dirdeiry to the ABC on 16 or 17 June:

“During our stay in Abyei and maybe also DURING YOUR STAY IN KHARTOUM,
we had an opportunity to know in fact what the people had said about our efforts,
WHAT CONTRIBUTION THEY CAN GIVE TO US and we are also very much
grateful that you have done all of that important job of trying to really record
whatever was said and even now to distribute to us all of that material in a very
good format and readable format which we can all understand. That exercise was
very important from us all and we thought it was really a success for this Abyei
boundaries commission to complete that job of trying to visit the area and again to
visit Khartoum within this period which is very important to Sudan and which is still
the inception of the peace.”*

Ambassador Dirdeiry’s expression of appreciation to the ABC Experts for the work that they
had done during “our stay in Abyei” and during “your stay in Khartoum,” and for the ABC
Experts’” “trying to really report whatever was said” by “the people” leaves little doubt but
that he was well aware at the time of the ABC Experts” meetings in Khartoum.

347. In contrast to the Government’s current complaints that “[i]nstead of returning to
Nairobi [according to the agreed work program], the Experts arranged three unscheduled
meetings with Ngok Dinka informants at the Hilton Hotel, Khartoum, without informing the
GoS,* Ambassador Dirdeiry expressed no objection to the ABC Experts’ return to
Khartoum or to their Khartoum meetings. To the contrary, Ambassador Dirdeiry said that the
GoS was “very ... grateful” for the ABC Experts’ efforts (including in providing transcripts
of the interviews) and considered their “visit [to] Khartoum during this period” to be “very
important to Sudan.”*

348. Nor is it in the slightest surprising that the Government would be fully aware of the
ABC Experts’ return to Khartoum and their meetings there. Apart from everything else, the
ABC Experts’ travel to Khartoum required government visas, immigration clearances and
other approvals and arrangements; it is clear that the GoS had a significant role in organizing
these approvals and the logistics of the ABC Experts’ activities for the duration of their stay
in Khartoum.*®

349. Itis noteworthy that it was originally contemplated that the “ABC experts [would]
return to Nairobi and the party members [would] return to Nairobi or their respective

335 Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 1, at p. 1,
Exhibit-FE 19/15 (emphasis added).

%% GoS Memorial, at para. 198.

7 Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 1, at p. 1,
Exhibit-FE 19/15.

%8 ABC Report, Part I, App. B, at pp. 18, 30, Appendix B to SPLM/A Memorial; see also Letter from Idris M.
Abdul Elgadir, GoS State Minister of Peace Affairs, to General Sumbeiywo, dated 30 March 2005 (“the GoS
had arranged for the experts and the other ABC members visit to Abyei and Bahr-el-Arabs. Planes and
helicopters were [al]ready chartered for the internal traveling and vehicles prepared”), Exhibit-FE 19/10 and
Letter from Ambassador Dirdeiry to Joseph McCarten dated 11 April 2005, further illustrating GoS’s
involvement in organizing the logistics of travel, Exhibit-FE 14/3; Ambassador Dirdeiry, transcript of SPLM/A
Preliminary Presentation Oral Evidence Submitted to the Abyei Boundaries Commission 14 to 21 April 2005, at
p. 15 (*“The Embassy is ready to provide transportation. The time of departure, | think, should not be later than
3 o’clock in the afternoon. Passports will be prepared during the course of the day... Those who do not hold
Sudanese passports, we shall provide them with the necessary documents™), Exhibit-FE 14/5a (emphasis
added); see also Second Witness Statement of Minister Deng Alor Kuol, at p. 4 1117-18 (“Also, whenever |
was in Khartoum with the ABC Experts for the presentation to the Presidency in July 2005, the GoS provided
the ABC Experts with their own security detail to ensure their safety”).
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locations” immediately after the visit to the Abyei area.*® Notably, however, the GoS was
aware from at least 11 April 2005 (if not earlier) that both the ABC Experts and the party-
appointed members of the Commission would be in fact returning to Khartoum on 20 April
2005.%°

350. Apart from everything else, it is also highly unlikely that the ABC Experts’ meetings
with various Ngok Dinka and Twic Dinka, on the subject of the Abyei Area, at the Hilton
Hotel would have been the kind of “secret” that the Government now pretends.**
Furthermore, as discussed below, there can also be no doubt but that the Government was
well aware of the ABC Experts’ meetings in particular with the Twic Dinka on 8 May 2005
which were organized and attended by a prominent supporter and adviser of the
Government.3*

351. Given this, the factual premises for the Government’s purported procedural complaint
are entirely lacking. Far from some unplanned visit to Khartoum to conduct “secret”
meetings with interested parties, the ABC Experts returned to Khartoum with the full blessing
and assistance of the Government where it held meetings that the Government not only was
informed of, but specifically thanked the ABC Experts for conducting because they were
important to Sudan.

352. The actual sequence of events described above would provide an independent and
sufficient basis for rejecting the Government’s procedural objections even if the Rules of
Procedure had prohibited the Khartoum interviews (which they do not). In circumstances
where the Government was aware of and specifically thanked the ABC Experts for having
continued their investigations in Khartoum, there is simply no evidentiary basis for claiming
that the Khartoum meetings were a procedural violation.

d) The GoS Waived Any Objection to the ABC Experts’
Khartoum Meetings

353.  Fourth, even if one assumed, contrary to fact, that the ABC Experts’ Khartoum
meetings had in some way violated the Rules of Procedure, the Government waived any
objection to those meetings. As noted above, the Government was well aware of the
Khartoum meetings and did not object to them until it submitted its Memorial in these
proceedings in December 2008. Prior to that, as noted above, the Government confirmed its
knowledge of and affirmatively approved the Khartoum meetings.

354. Itis well-settled under all developed international and national legal systems that
procedural objections must be raised during the course of arbitral proceedings, or will be
waived. This general principle (which applies even where not expressly provided for) is
repeatedly affirmed by commentators:

“It is essential that there is a duty on the parties to raise an objection promptly.
This implies that objection should be raised during the arbitration first if the relevant
facts are known to the party objecting. Otherwise the party may be estopped from

% ABC Report, Part 11, App. 1, at p. 16, Exhibit-FE 15/1.

340 etter from Ambassador Dirdeiry to Joseph McCarten, dated 11 April 2005, Exhibit-FE 14/3.
1 gecond Witness Statement of Paramount Chief Kuol Deng Kuol Arop, at pp. 2-3, 114-12.

%2 See below at paras. 368-371.
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raising the objection before the enforcing court as this undermines the purpose of the
New York Convention.”*?

“Not all departures from the terms of the compromis will lead to nullity. It is a matter
of the substantial character of the departure, the prejudice involved, the importance of
the departure from the standpoint of the practice of tribunals, and whether the injured
party has by failure to object and subsequent participation in the conduct of the
arbitration waived its right to contest validity.”**

355.  Also in the context of ICSID annulment proceedings, as the GoS’s own authorities
note:

“A party that is aware of a violation of proper procedure must react immediately by
stating its objection and by demanding compliance. ... a party that has failed to
protest against a perceived procedural irregularity before the tribunal, is precluded
from claiming that this irregularity constituted a serious departure from a
fundamental rule of procedure for purposes of annulment. To hold otherwise
would mean that a party could leave a procedural irregularity unopposed to keep it in
store as ammunition against a possible unfavourable award in annulment
proceedings.”*

356. In another of the Government’s authorities, an ICSID ad hoc Committee similarly
affirmed that, pursuant to the ICSID Rules, the Claimant had:

“not established that it made a timely protest against the serious procedural
irregularities it now complains of. ... Rule 26 [now Rule 27] of the ICSID Rules of
Procedure for Arbitration proceedings would therefore rule out a good part of its
complaints.”*

357.  This principle constitutes one of the most basic general principles of procedural law
(which the Government’s own authorities expressly recognize). Leading European
commentators explain its importance thus:

“If [the waiver principle] did not exist, a party witnessing a violation of a procedural
rule could remain idle and wait for the resolution of the dispute, i.e. the arbitral award:
if it turned out that the award was in its favour, the party could accept it, and if the
award was in favour of the opponent, the aggrieved party could dig out the procedural
error in order to challenge the award and have it set aside. ... To prevent such
opportunistic behaviour, provisions about implied waivers of the right to object are
a staple of modern codes of civil procedure.”*”’

3], Lew, L. Mistelis & S. Kréll, Comparative International Commercial Arbitration §26-89 (2003), Exhibit-
LE 23/17 (emphasis added); see also A. Redfern & M. Hunter, Law and Practice of International Commercial
Arbitration 110-44 (2004), Exhibit-LE 23/15; A. van den Berg, The New York Arbitration Convention of 1958
182-185 (1981), Exhibit-LE 24/13.

34 Carlston, The Process of International Arbitration 85 (1946, reprint 1972), Exhibit-LE 27/24.

5 C. Schreuer, The ICSID Convention: A Commentary Art. 52, 1262 (2001), Exhibit-LE 27/17 (emphasis
added).

%6 Judgment of 3 May 1985 of the Ad Hoc Committee On the Application for Annulment Submitted by
Klockner Against the Arbitral Award Rendered on 21 October 1983 in the Kléckner v. Cameroon Case,
SARB/81/2) ICSID Review — Foreign Investment Law Journal, 90, 117 (1986), Exhibit-LE 23/7.

“T Wagner, in K.-H. Béckstiegel, S. Kroll & P. Nacimiento (eds.), Arbitration in Germany ZPO §1027 {1
(2007), Exhibit-LE 29/1 (emphasis added).
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358. National courts have come to the same conclusion pursuant to the New York
Convention. In one of the rare cases in which Article V(1)(d) has been invoked, the Supreme
Court of Hong Kong found the applicant’s procedural objections to have been waived. The
judge emphasized that:

“If the doctrine of estoppel can apply to arguments over the written form of the
arbitration agreement under Article 11(2), then 1 fail to see why it cannot also apply to
the grounds of opposition set out in Article V. It strikes me as quite unfair for a
party to appreciate that there might be something wrong with the composition of the
tribunal yet not make any formal submission whatsoever to the tribunal about its
own jurisdiction, or to the arbitration commission which constituted the tribunal
and then to proceed to fight the case on the merits and then 2 years after the award
attempt to nullify the whole proceedings on the grounds that the arbitrators were
chosen from the wrong CIETAC list.”**®

8 Judgment of 13 July 1994, China Nanhai Oil Joint Service Cpn v. Gee Tai Holdings Co. Ltd., 19 (Hong
Kong 1994), available at www.hklii.com, Exhibit-LE 29/2 (emphasis added).
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359. Most national law regimes approach the issue the same way.** The Swiss Federal
Court, for example, has held that:

“A party complaining of a violation of the right to be heard, or of another procedural
error, has to undertake all reasonable steps in order to be treated equally and to be
heard, as soon as it knows of the procedural flaw or could have known it, it had
taken reasonable care. It is contrary to the principle of good faith to claim a
procedural error only in the context of the setting aside proceedings, even though the

%9 English Arbitration Act, 1996, §73(1) (“If a party to arbitral proceedings takes part, or continues to take part,
in the proceedings without making, either forthwith or within such time as is allowed by the arbitration
agreement or the tribunal or by any provision of this Part, any objection ...(b) that the proceedings have been
improperly conducted”), Exhibit-LE 24/1; Rustal Trading Ltd. v. Gill & Duffus S.A. [2000] 1 Lloyd’s Rep. 14,
19 (Comm.) (Q.B.) (2000) (“The effect of this section is that a party to an arbitration must act promptly if he
considers that there are grounds on which he could challenge the effectiveness of the proceedings. If he fails
to do so and continues to take part in the proceedings, he will be precluded from making a challenge at a later
date.”), Exhibit-LE 29/3 (emphasis added); Margulead Ltd. v. Exide Technologies [2005] 1 Lloyd’s Rep. 324,
330 (Comm.) (Q.B.) (“That clearly involves raising an objection immediately following the arbitrator’s
procedural ruling. In a case where there is knowledge or reasonable means of knowledge of the grounds for
objection, the point must be raised at the hearing.”), Exhibit-LE 29/4 (emphasis added); Austrian Code of
Civil Procedure, Art. 579 (“Where the arbitral tribunal has not complied with a procedural provision of this
Chapter from which the parties may derogate, or with an agreed procedural requirement of the arbitral
proceedings, a party shall be deemed to have waived his right to object if he does not object without undue
delay after being informed, or within the provided time limit.”), Exhibit-LE 26/4 (emphasis added);
Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den Zivilprozeigesetzen, Vol. 4 Part 2, 8579
12 (2d ed. 2007) (“The provision [of 8579] concerns one of the several obligations to object within Section IV
of the Code of Civil Procedure on arbitral procedures. It is a manifestation of the principle of good faith and the
prohibition of an abuse of law (estoppel) ... Because an objection is excluded at a later stage of the proceedings,
the provision also serves to support the finality of arbitral decisions.”), Exhibit-LE 23/19; Judgment of 7
September 1993, DFT 119 11 386, 388 (Swiss Federal Tribunal) (“A party which considers that its right to be
heard has been violated, or that another procedural error has been made, must complain thereof at the outset
of the arbitral proceedings. If it only complains after an award has been issued which is not in its favour, [the
party] violates the principle of good faith.”), Exhibit-LE 29/5 (emphasis added); Judgment of 19 December
1990, DFT 116 11 639, 644 (Swiss Federal Tribunal) (“A party considering that its right to be heard is violated
or that another procedural error has occurred, must complain about this immediately.”), Exhibit-LE 29/6.
Judgment of 10 September 2001, 4P.72/2001/rnd, cons. 4.c (Swiss Federal Tribunal), Exhibit-LE 29/7; Goff v.
Dakota, Minn. & E.R.R. Corp., 276 F.3d 992, 998 (8th Cir. 2002) (quoting Brotherhood of Locomotive Eng’r
Int’l Union v. Union Pacific R. Co., 134 F.3d 1325, 1331 (8th Cir. 1998)) (“‘The parties to an arbitration may
waive procedural defects by failing to bring such issues to the arbitrator’s attention in time to cure the
defects.’”), Exhibit-LE 29/8; Marino v. Writers Guild of America, East, Inc., 992 F.2d 1480, 1484 (9th Cir.
1993) (“[I]t is well settled that a party may not sit idle through an arbitration procedure and then collaterally
attack that procedure on grounds not raised before the arbitrators when the result turns out to be adverse.”),
Exhibit-LE 29/9; United Food & Commercial Workers v. Marval Poultry Co., 876 F.2d 346, 352 (4th Cir.
1989) (“[A] party to arbitration cannot ‘voluntarily engage in the arbitration of the issues submitted to the
arbitrator and then attack the award on grounds not raised before the arbitrator.””), Exhibit-LE 29/10 (internal
citations omitted); Shenzhen Nan Da Indus. Trade United Co. v. FM Int’l Ltd, XVI1II Y.B. Comm. Arb. 377, 381
(H.K. High Court S.Ct. 1991) (1993) (party challenging award “took no objection” to use of new institutional
rules), Exhibit-LE 14/12; Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd FCV No. 10 of 1998,
1104 (Hong Kong of Appeal) (1998) available at www.hklii.org (waiver based on fact that party “simply
proceeded with the arbitration as if nothing untoward had happened”), Exhibit-LE 29/11; Judgment of 28
February 2008, RG n° 2007/4403 p. 4 of 5 (Paris Cour d’appel) (“[A]ccording to the rule of estoppel, the
claimant, not having complained to the arbitral tribunal about a breach of the adversarial principle, cannot
invoke such ground during the annulment proceedings.”), Exhibit-LE 29/12; Gaillard, La Jurisprudence De La
Cour De Cassation En Matiére D’Arbitrage International, 4 Rev. arb. 697, 713 (2007) (requirement that a
ground for setting aside award must have been raised before the arbitral tribunal is “a requirement of
procedural loyalty”), Exhibit-LE 29/13; German Code of Civil Procedure, §1027 (“A party who knows that
any provision of this Book from which the parties may derogate or any agreed requirement under the arbitral
procedure has not been complied with and yet proceeds with the arbitration without stating his objection to such
con-compliance without undue delay or if a time limit is provided therefore, within such period of time, may not
raise that objection later.”), Exhibit-LE 26/3; Judgment of 16 July 2002, SchiedsVVZ 2003, 84, 86
(Oberlandesgericht Stuttgart) (“The applicant is also time-barred from raising objection to the manner of
evidence-taking in the arbitral proceedings, if he did not previously object thereto.”), Exhibit-LE 29/14.
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party would have had the possibility during the arbitration proceedings to give the
arbitral tribunal the possibility to cure the flaw by filing an appropriate complaint.”*°

360. Similarly, Article 4 of UNCITRAL Model Law provides that:

“A party who knows that any provision of this Law from which the parties may
derogate or any requirement under the arbitration agreement has not been complied
with and yet proceeds with the arbitration without stating his objection to such non-
compliance without undue delay or, if a time-limit is provided therefore, within such
period of time, shall be deemed to have waived his right to object.”**

361. Moreover, as a general principle of law, the waiver principle will apply even where it
is not specifically provided for. The principle is unanimously considered as a “manifestation
of the principle of good faith and the prohibition of an abuse of law (estoppel)”*2 and as “a
requirement of procedural loyalty.”**

362. Here, as discussed above, it is clear that the Government was perfectly aware of the
Khartoum meetings with the Ngok and Twic Dinka (and, as discussed below, facilitated the
latter).** Given this, the Government’s failure to raise any objection (and on the contrary, its
statements of appreciation), would plainly amount to a waiver of whatever procedural
objections the Government might raise to the Khartoum meetings.

e) The Khartoum Meetings Caused No Prejudice to the
Government and Did Not After the Outcome of the ABC
Decision in the Slightest

363.  Fifth, even if one assumed (again contrary to fact), that the Khartoum meetings did
constitute some sort of procedural violation and that the Government did not waive its right

%50 judgment of 10 September 2001, 4P72/2001/rnd, cons. 4.c (Swiss Federal Tribunal), Exhibit-LE 29/7
gmnphaﬂsadded)

1 UNCITRAL Model Law, Art. 4, Exhibit-LE 23/20 (emphasis added). Most institutional rules have the same
effect. By way of example, Article 33 of the ICC Rules provides: “A party which proceeds with the arbitration
without raising its objection to a failure to comply with any provisions of these Rules, or of any other rules
applicable to the proceedings, any direction given by the Arbitral Tribunal, or any requirement under the
arbitration agreement relating to the constitution of the Arbitral Tribunal, or to the conduct of the proceedings,
shall be deemed to have waived its right to object.” ICC Rules, Art. 33, Exhibit-LE 21/18 (emphasis added).
See also UNCITRAL Arbitration Rules, Art. 30 (“A party who knows that any provision of, or requirement
under, these rules has not been complied with and yet proceeds wit the arbitration without promptly stating its
objection to such non-compliance, shall be deemed to have waived its right to object.”), Exhibit-LE 23/4; LCIA
Rules, Art. 32 (“A party who knows that any provision of the Arbitration Agreement (including these rules) has
not been complied with and yet proceeds wit the arbitration without promptly stating his objection to such non-
compliance, shall be deemed to have irrevocably waived his right to object.”), Exhibit-LE 23/6; AAA
International Arbitration Rules, Art. 25, Exhibit-LE 21/17; PCA Rules, Art. 30, Exhibit-LE 29/15; Stockholm
Arbitration Rules, Art. 31, Exhibit-LE 29/16; Swiss Rules, Art. 30, Exhibit-LE 21/16; ICSID Rules, Art. 27,
Exhibit-LE 23/3.

%2 Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4 Part 2,
8579, 112 (2d ed. 2007), Exhibit-LE 23/19; see also Judgment of 7 September 1993, DFT 119 Il 386, 388 (Swiss
Federal Tribunal) (“If [the party] only complains after an award has been issued which is not in its favour,
[the party] violates the principle of good faith.”), Exhibit-LE 29/5; Judgment of 28 February 2008, Société La
Marocaine de Loisirs v. Société France Quick, RG n° 2007/4403 (Paris Cour d’appel ) (“[A]ccording to the rule
of estoppel, the claimant, not having complained to the arbitral tribunal about a breach of the adversarial
principle, cannot invoke such ground during the annulment proceedings.”), Exhibit-LE 29/12 (emphasis
added).

33 Gaillard, La Jurisprudence De La Cour De Cassation En Matiére D’Arbitrage International, 4 Rev. arb. 697,
713 (2007), Exhibit-LE 29/13.

% Second Witness Statement of Minister Deng Alor Kuol, at pp. 2-3, 7, 9, 18-11, 34, 46-47; Second Witness
Statement of James Lual Deng, at pp. 4-5, 1119-22, 26-27, 28-29.
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to object, there is no suggestion that such violation had the slightest impact on the ABC
Experts’ decision.

364. The absence of any effect of the Khartoum meetings on the ABC Experts’ decision is
another independently sufficient basis for rejecting the Government’s procedural complaints.
As discussed above, a procedural violation will only be grounds for invalidating an arbitral
award, or similar adjudicatory decision, if it caused “substantial prejudice” by affecting the
outcome of the decision. Indeed, the Government itself acknowledges that any procedural
breach “must be material, that is to say significant both in itself and as to the result
reached.”

365.  Here, there is no basis for concluding that this standard of substantial prejudice
affecting the ABC Experts’ decision has been met. Rather, it is clear that the information
obtained in the Khartoum interviews was largely repetitive of what had been obtained by the
ABC Experts in their other interviews in the Abyei Area itself and could not have prejudiced
the Government. Indeed, the ABC Experts attributed no significant weight to any of the oral
testimony that they received, reasoning that “the oral testimony by itself did not validate one
case or the other.”**

366. The insignificance of the witness testimony from the Khartoum interviews is
confirmed by the complete absence of any effort in the Government’s Memorial to address,
challenge, explain or rebut the information from those interviews. The Khartoum interviews’
information are recorded and appended to the ABC Report. Had the Government considered
that information to have the slightest relevance to its case, it would have attempted to rebut or
challenge it. In truth, the interviews produced nothing of interest to anyone, which is
precisely why the Government has completely ignored what the testimony said.

367. The GoS has characterized the Khartoum meetings as having involved only Ngok
Dinka participants, suggesting that the meetings were somehow prejudicial to the GoS.*’
That ignores the fact that it was the impartial ABC Experts — without the presence of either
set of party-appointed members of the Commission — that attended the Khartoum meetings.
The taking of evidence in these circumstances did not cause material prejudice to either party
(even if one incorrectly assumed that it was a violation of some sort of procedural
requirements by the ABC Experts).

368. Itis also noteworthy that the 8 May 2005 meeting with the Twic Dinka was arranged
by Bona Malwal, a prominent supporter of the Government and harsh critic of the SPLM/A.
The ABC Report describes the 8 May meeting as follows: “[The Twic Dinka] came to us
after Bona Malwal approached [Douglas Johnson] expressing a concern that the SPLM was
trying to annex part of Twich territory to the southern border of Ngok.”* The ABC Report
also clearly indicates that two Twic representatives and a translator attended the third meeting
on 8 May 2005 without any SPLM/A representatives or Ngok witnesses present.*®)

369. Itis important to note that Bona Malwal has been both a vocal opponent of the
SPLM/A and a staunch supporter of the NCP, the leading party of the GoS. Recent Sudanese

%5 GoS Memorial, at para. 193.

%6 ABC Report, Part I, at p. 10, Appendix B to SPLM/A Memorial; see also ABC Report, Part I, at p. 11

(“the oral testimony of the two communities ... largely contradicted each other ... and did not conclusively
rove either side’s position”), Appendix B to SPLM/A Memorial.

*" GoS Memorial, at paras. 76, 92(4), 201, 204.

%58 ABC Report, Part I1, App. 4, at p. 156, Exhibit-FE 15/1.

%9 ABC Report, Part 11, App. 4, at p. 156, Exhibit-FE 15/1.
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press reports confirm that Bona Malwal has been a political adversary of the SPLM/A, and in
particular, of the SPLM/A’s focus on Abyei:

a. In December 2007, the Sudan Tribune reported that “the presidential advisor
and prominent southern politician, Bona Malwal, has criticised the SPLM for its
exaggerated reaction over Abyei Protocol implementation. He balmed [sic] the
influence of Abyei native[s] within the SPLM leadership.”*®

b. That report stemmed from a paper on the implementation of the CPA that
Bona Malwal had released that day, in which he stated amongst other things than:
“[t]he real shouting controversy, by passing by far, even the controversies over the
most crucial issues, is the Abyei Protocol. This controversial protocol has assumed
much larger than its proper size and share of the CPA. This may be, thanks to the
exaggerated, inflated and extremely unrealistic political influence of the leaders of
Abyei within the SPLM leadership.”**

C. In the same paper, Bona Malwal also stated: “as an area of Southern
Kordofan since 1905, the Abyei area is no longer purely a Ngok Dinka area. There
are other tribal interests there, that, unfortunately, the Abyei Protocol of the CPA
has not catered for and which must be considered in carrying out the Abyei
protocol. Otherwise, the fulfillment of the Abyei protocol, which clearly favours
one side and is not comprehensive enough, may not necessarily maintain peace in
the area.”*

d. In April 2008, the Sudan Tribune reported on a speech made by Malwal. The
article stated: “Malwal, who had difficult relations with the SPLM, becomes more
and more virulent opponent to its policies on the national and southern Sudan levels.
Each time he has a public intervention, he criticises SPLM’s management of Southern
Sudan and its political conduct with regard to the peace agreement
implementation.”®

e. Minister Deng Alor, in his Second Witness Statement, describes Bona Malwal
in the following terms: “Bona Malwal is a prominent politician in Southern Sudan and
one of the leaders of the Twic community. Bona Malwal was originally very
supportive of the struggle, but he fell out with the SPLM/A and has since consistently
sided with the GoS. He never supported the CPA negotiations and was always critical
of the positions adopted by the SPLM/A. He has also strongly criticised the Abyei
Protocol. He is now a supporter of the GoS, and | understand that he is currently
Special Advisor to President Bashir. Bona Malwal has not hidden his dislike for the
SPLM/A or his distaste for the Abyei Protocol, and has come out publicly in the
media against it.”**

360 «“Bona Malwal criticises SPLM maladroitness over Abyei row,” Sudan Tribune, 13 December 2007, p. 1,
Exhibit-FE 19/24.

%! Malwal, “The Future of the Comprehensive Peace Agreement,” Sudan Tribune, 13 December 2007, p. 11,
Exhibit-FE 19/23 (emphasis added).

%2 Malwal, “The Future of the Comprehensive Peace Agreement,” Sudan Tribune, 13 December 2007, p. 12
Exhibit-FE 19/23.

%3 «“Bona Malwal urges establishment of reconciliation body in South Sudan,” Sudan Tribune, 7 April 2008, p.
1, Exhibit-FE 19/25 (emphasis added).

364 Second Witness Statement of Minister Deng Alor Kuol, at p. 6, 130 (emphasis added).
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f. James Lual Deng, in his second statement, similarly says: “I know Bona
Malwal quite well as we are both politically involved in Southern Sudan. Bona
Malwal is a member of the Twic, and was originally an ally of John Garang, but they
fell out sometime during the mid-1990s. Since that point, he became a strong
opponent of the SPLM/A and a critic of the Abyei Protocol. He is now an important
ally of the GoS, and I understand that he is currently the Special Adviser to the
President and personal friend to President Bashir. Bona Malwal is regarded by the
Dinka as a Southern brother who has gone very astray and is aligned directly with the
GOS.”365

370. Bona Malwal has also long been regarded as “an objective ally” and a “presidential
adviser,” of the GoS, before the May 2005 Khartoum meetings. A Sudan Tribune article
dated 9 April 2005 stated that:

“Bona Malwal and Joseph Lagu are considered by the Sudanese government as
objective allies who may be used against John Garang if he does not agree to establish
a political partnership with the ruling National Congress party.”*®

371. Bona Malwal is also an adviser to President Bashir himself.*” In the media, Malwal
has been variously described as “presidential advisor,” “Special advisor to the President,”
and “presidential envoy.”**® Indeed, it appears that Malwal is one of President Bashir’s
closest advisors, having been entrusted with the task of responding, on the President’s behalf,
to the request by the International Criminal Court to issue a warrant of arrest for President
Bashir for genocide and related crimes.*®

372.  Moreover, the testimony of the Twic was concerned almost entirely with the relations
between the Ngok Dinka and the Twic Dinka. The Twic interviewees were generally critical
of the Ngok: “[t]he border problem between Ngok and Twich is created by the educated

%5 Second Witness Statement of James Lual Deng, at p. 5, 126 (emphasis added).
%6 «“Bona Malwal to create a new southern political force,” Sudan Tribune, 9 April 2005, p. 1, Exhibit-FE
19/11 (emphasis added).
%7 «gydan new govt - Three presidential advisers sworn in,” Sudan Tribune, 25 September 2005, p. 1, (“The
newly appointed presidential advisers, Bona Malwal, Ahmed Bilal and Magzoub Al-Khalifa were sworn in
before the President of the Republic, Omer Al-Bashir, at the Republican Palace Saturday.”), Exhibit-FE 19/20.
%8 “Bona Malwal criticises SPLM maladroitness over Abyei row,” Sudan Tribune, 13 December 2007, p. 1,
(“The presidential advisor and prominent southern politician, Bona Malwal, has criticised the SPLM for its
exaggerated reaction over Abyei Protocol implementation. He balmed the influence of Abyei native within the
SPLM leadership”), Exhibit-FE 19/24; “Sudanese president makes first public threat to expel peacekeepers,”
Sudan Tribune, 22 August 2008, p. 1, (“Last month the Sudanese presidential advisor Bona Malwal said that his
government ‘can’t be responsible for the well-being of foreign forces in Darfur.””), Exhibit-FE 19/26; “Kenya
PM refutes ICC reports on Sudan,” China Daily, 25 August 2008, p. 1, (“The 62-year old Odinga, who entered
into a coalition government with President Mwai Kibaki early this year after post-election crisis, said his
position on ICC indictment is very clear and it was communicated to Sudanese presidential advisor Bona
Malwal who met him a fortnight ago.”), Exhibit-FE 19/27; “How would the international community support
the Sudanese elections, 2009?,” Sudan Tribune, 21 September 2008, p. 1, (“Besides a distinguished presence by
Congressman Don Payne, Ambassador Richard Williamson, and the Special Advisor to the President of Sudan
Dr. Bona Malwal, the conference was attended by more than 30 major American and international public policy
gﬁroups..."), Exhibit-FE 19/28.

® «“Sudanese president makes first public threat to expel peacekeepers,” Sudan Tribune, 22 August 2008, p.
1,(*Last month the Sudanese presidential advisor Bona Malwal said that his government ‘can’t be responsible
for the well-being of foreign forces in Darfur.’”), Exhibit-FE 19/26; “Kenya PM refutes ICC reports on Sudan,”
China Daily, 25 August 2008, p. 1, (“The 62-year old Odinga, who entered into a coalition government with
President Mwai Kibaki early this year after post-election crisis, said his position on ICC indictment is very clear
and it was communicated to Sudanese presidential advisor Bona Malwal who met him a fortnight ago.”),
Exhibit-FE 19/27.
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people of Abyei in the Movement™ and “[w]hat the Ngok are driving at will be clear later
on.”?"

373.  The meeting with the Twic Dinka confirms again that the ABC Experts simply met
with third parties purporting to have information relevant to the Experts’ research and
investigations. The meeting was arranged at the request of a prominent GoS ally (and
staunch SPLM/A critic); it in no way suggested any bias on the part of the ABC Experts
toward the SPLM/A. To the contrary, the meeting reflected nothing more than the Experts’
effort to obtain information from all points of view and to ensure that all public
constituencies felt that they had been listened to.

374. The Government’s Memorial offers no explanation as to how the ABC Experts’
decision was in any way influenced, much less significantly affected, by the Khartoum
interviews. In fact, the Government does not suggest that these alleged “procedural
violations” affected the ABC Experts’ decision. That is in and of itself sufficient grounds for
rejecting the Government’s claim in this respect.

375. The GosS instead confines itself to four specific complaints about the purported
consequences of the Khartoum interviews:

a. the ABC Experts “obtained maps and documents” from the participants in the
Khartoum Interviews that “were never shown to the Parties, although some were used
in the final Report;”%"

b. at “the Khartoum meeting on 8 May 2006 [sic], one of the ABC Experts
reportedly presented his own interpretation of the 1905 formula,” using the phrase
“used and claimed,” instead of the “agreed formula” of “transferred,” and that this
“deviation had not been agreed to or even discussed with the Commission
beforehand;” *®

C. there “was no indication in the transcripts of the Hilton meetings whether the
witnesses were testifying under oath, although this had been the practice until then;”"™
and

d. the 8 May 2005 meeting was not “a continuation of the previous meetings, as

testimony was given on new issues by previously unidentified witnesses.”*
Each of these claims is groundless, for multiple reasons.
376.  First, the GoS complains that:

“it was later revealed that the ABC Experts had obtained maps and other documents
from subsequent meetings. The Experts themselves acknowledged that the
informants... ‘left us with a draft list of Ngok Dinka age sets and said a final one
would be given to us before we left. They will also copy the sketch map they made of
the area and give us a copy. They had highlighted place names on a copy of NC35-L

70 ABC Report, Part 11, App. 4, at p. 158, Exhibit-FE 15/1.
%1 ABC Report, Part 11, App. 4, at p. 157, Exhibit-FE 15/1.
%72 GoS Memorial, at para. 73.
3% GoS Memorial, at para. 77.
37 GoS Memorial, at para. 78.
%75 GoS Memorial, at para. 78.
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Ghabat Arab [sic] map, and we transferred those to our photocopy of that map’
Again, this was done without the approval or knowledge of the Parties and without
any authority from the Commission. The documents obtained by the Experts were
never shown to the Parties, although some were used in the final Report.”*"

377. The GoS’s complaint is once more factually wrong.*” The Government claims that
“some” of those maps and documents “were used in the final Report,” but does not identify
which materials were supposedly used.*”® In fact, the only “map” that was recorded as being
given to the ABC Experts at the Khartoum interviews was what the Experts describe as a
“copy [of] the sketch map,”*"® which was not relied upon in the final decision.

378. The ABC Experts produced a comprehensive list of the maps they relied on in
Appendix 6 of their Report. There is no mention of the “sketch map” that was reportedly
provided to the Experts at the 6 May 2005 meeting.*®

379. The ABC Experts record that they used a map titled “66-L Ghabat el Arab.”*' The
1976 version of that is likely to be the “NC35-L Ghabat Arab’ map the ABC Experts referred
to in their report of the 6 May 2005 meeting. The ABC Report records that the Khartoum
witnesses “highlighted place names” on a copy of the map, and the ABC Experts
“transferred” those highlights to a “photocopy of that map.”*¥? The only result of this
interchange, therefore, was the “highlighting” of existing place names. There is no possible
basis for suggesting that this materially affected the ABC Experts’ analysis.

380. The only “document” recorded as being given to the ABC Experts at the Khartoum
meetings was what the experts described as a “draft list of Ngok Dinka age sets” provided at
the 6 May 2005 meeting.*®*® The ABC Experts made only one reference in their Report to an
age set list, as to which they concluded that the information contained therein revealed “some
anomalies” and that the age set table could not be relied upon, because, “without supporting
evidence, it is not possible to accept such a claim on its own.””*

381. Itis therefore entirely inaccurate for the GoS to suggest that the ABC Experts
somehow used the age set information in their Report. On the contrary, the ABC Experts
made it crystal clear that they could not (and did not) use the age set information to influence
or in any way direct their conclusions.

382. There is also no evidence that the ABC Experts regarded any of the materials or maps
(including map “66-L Ghabat el Arab”) as “significant” in any respect. On the contrary, the
ABC Experts explicitly noted that “maps are useful guides, but they may be used with
caution. They represent the state of knowledge at any given time: they are not necessarily

%76 GoS Memorial, at para. 73.

37" The GoS consistently refers to the Khartoum Interviews as taking place in 2006, rather than 2005. That is
incorrect. ABC Report, Part I, App. 4, at p. 156, Exhibit-FE 15/1.

%78 There is no record of the ABC Experts “obtaining maps and other documents” from any meeting other than
the 6 May 2005 interview. There is therefore no basis for the Government’s suggestion that the ABC Experts
obtained maps and other documents “from subsequent meetings.” GoS Memorial, at para. 73.

7 ABC Report, Part 11, App. 4, at p. 156, Exhibit-FE 15/1.

%80 ABC Report, Part 11, App. 6, at pp. 204-207, Exhibit-FE 15/1.

%1 ABC Report, Part 11, App. 6, at p. 205, Exhibit-FE 15/1. (This map is likely 65-L, and incorrectly
referenced as 66-L).

%82 ABC Report, Part 11, App. 4, at p. 156, Exhibit-FE 15/1.

%83 ABC Report, Part 11, App. 4, at p. 156, Exhibit-FE 15/1.

%4 ABC Report, Part |, at p. 42, Appendix B to the SPLM/A Memorial (emphasis added).
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accurate records of the state of affairs on the ground.”* As to “[m]ap 66-L Ghabat el Arab”
specifically, the ABC Experts’ only comment was to point out its limitations:

“[t]he earliest editions of this map were lost. Only two sheets were found: the June
1936 edition and a copy of the 1972 revised edition. Both identify Ngok Dinka
territory by the alternative names, ‘Mareig or N’gok’""*%

Moreover, the “map 66-L Ghabat el Arab” did nothing more than display the same
cartographical information depicted on many other maps of the period, and it is impossible to
see how it could have impacted the ABC Experts’ decision in any way at all.

383. Second, the GoS also criticizes the ABC Experts for their restatement of the ABC
mandate during one of the Khartoum meetings:

“At the Khartoum meeting on 8 May 2006 [sic], one of the ABC Experts reportedly
presented his own interpretation of the 1905 formula. He said:

‘The area to be defined is described in the protocol as the area of the nine
Ngok Dinka chiefdoms — no one else. And we were supposed to discover
what territory was being used and claimed by those nine chiefdoms when the
administrative decision was made to place them in Kordofan.’

The phrase ‘used and claimed’ instead of the agreed formula ‘transferred’ was a
potentially material deviation from the original formula. That deviation had not been
agreed to nor even discussed with the Commission beforehand.”*

384. The GoS neglects to note that the ABC Experts had repeatedly used a formula of
words that did not include ‘transferred” when restating the ABC Experts’ mandate at the
Abyei field interviews (which were conducted in the presence of both parties), and at no time
did the GoS ever raise any objection. For example:

a. When Chairman Petterson addressed the assembled crowd at Dakjur [Arabic:
Dembaloya] on 16 April 2005 in the presence of all the other ABC members, he
stated: “The [SPLM/A and GoS representatives] have explained to you about the
Peace Agreement, and our part is a small part — to determine the boundaries of the
nine Dinka Chiefdoms as they existed 100 years ago.”*®

%5 ABC Report, Part 11, App. 6, at p. 204, Exhibit-FE 15/1. This view is entirely consistent with the body of
international law which recognizes that maps are “not necessarily accurate or objective representations of the
realities on the ground. Topography is dependent upon the state of knowledge at the time the maps were made,
and particularly with older maps this may have been inadequate.” See Eritrea v. Ethiopia Boundary
Delimitation Award, 41 ILM 1057, 13.19 (2006), Exhibit-LE 29/17; see also Burkina Faso v. Mali Frontier
Dispute, [1986] I.C.J. Rep. 554, 583 (1.C.J.) (“Since relatively distant times, judicial decisions have treated maps
with a considerable degree of caution”), Exhibit-LE 29/18 (relied on by the GoS); Advisory Opinion on the
Question of Jaworzina (Polish-Czechoslovakia Frontier) dated 23 December 1923 PCI1J Ser. B, No. 8, 33
(P.C.1.J. 1923) (“maps and their tables of explanatory signs cannot be regarded as conclusive proof”), Exhibit-
LE 30/1; Island of Palmas case (US v. Netherlands) 2 U.N.R.I.A.A. 829, 852 (1928) (“only with the greatest
caution can account be taken of maps in deciding a question of sovereignty”), Exhibit-LE 30/2; Case
Concerning Kasikili/Sedudu Island (Botswana v. Namibia), [1999] I.C.J. Rep. 1045, 1100 (I.C.J.) (“in light of
the uncertainty and inconsistency of the cartographic material submitted to it, the Court considers itself unable
to draw conclusions from the map evidence in this case.”), Exhibit-LE 1/9.

%86 ABC Report, Part 11, App. 6, at p. 205, Exhibit-FE 15/1.

%7 G0S Memorial, Heading (iii), at para. 77. Presumably, the GoS means 6 May 2005, rather than 8 May 2006.
%8 ABC Report, Part 11, App. 4, at p. 41, Exhibit-FE 15/1 (emphasis added).
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b. At Tordac [Arabic: Umm Balael] on 17 April 2005, Professor Muriuki said:
“Our purpose is to decide on the boundaries that existed in 1905 between the
Misseriya and Ngok Dinka.”*

C. At Agok on 18 April 2005, Ambassador Petterson said: “our job is to define
and demarcate the area of the Nine Ngok Dinka Chiefdoms, which were transferred to
Kordofan Province from Bahr el Ghazal Province in 1905. In making our decision as
to the location of the nine Ngok Dinka Chiefdoms...”3®

385. If the GoS had any objection to the ABC Experts’ failure to use the term
“transferred,” or any other aspect of their statements, it would have been free to make this
objection — but it did not. In any case, the statements regarding the ABC Experts’ work on 6
May 2005 were no different from those made on other occasions.**

386. Third, the Government complains that: “There was no indications in the transcripts of
the Hilton meetings whether the witnesses were testifying under oath, although this had been
the practice until then.”*** The GoS fails to note that there is nothing in any of the ABC
instruments (the Abyei Protocol, Annex, Terms of Reference or Rules of Procedure) that
required any witnesses to testify under oath. Moreover, many of the witnesses at the Abyei
field visits did not swear any oath before they testified.** In fact, of the 104 witnesses
recorded giving testimony during the Abyei field visits, only 48 are recorded as providing
any kind of oath prior to testifying (and approximately one third of those witnesses are only
recorded as making, at various points in their presentations, some type of unprompted
declaration of truth).**

387.  Fourth, the GoS appears to criticize the 8 May 2005 Khartoum meeting on the basis
that: “the meeting was [not] a continuation of the previous meetings, as testimony was given
on new issues by previously unidentified witnesses.”** That complaint is inaccurate and
difficult to understand. There is no evidence that the witnesses from whom testimony was
obtained during the Abyei field visits had been notified to the ABC in advance of the visits.
The GoS’s criticism is also inaccurate because the information recorded at the Khartoum
meetings related to matters that were neither new nor important.

388.  The issues were not new, because testimony on where the Twic Dinka were situated
relative to the Ngok Dinka had been given by a number of witnesses during the earlier field
visits.** The issues were also not significant because the ABC Experts ultimately relied on
none of the information provided by the witnesses at the 8 May 2005 meeting. In the sole

%89 ABC Report, Part 11, App. 4, at p. 53, Exhibit-FE 15/1.

% ABC Report, Part 11, App. 4, at p. 58, Exhibit-FE 15/1 (emphasis added).

1 5ee SPLM/A Memorial, at paras. 626-630.

%%2 50S Memorial, at para. 78.

%% For example, at Gole/Langar on 16 April 2005, Musa Ibrahim Masoud, Krafan Rahama Al-Nur and Shogar
Mohammed Mahmoud all gave recorded testimony, but there is no record of any oath being provided by any of
them either prior to their testimony or afterwards. ABC Report, Part 11, App. 4, at pp. 36-38, Exhibit-FE 15/1;
see also Second Witness Statement of Minister Deng Alor Kuol, at p. 10 1152-55. By contrast, the final witness
who spoke at Gole/Langar, Abu Hamid Mahmoud Al-Haj, did give an oath according to the transcript at pp. 38-
39; see ABC Report, Part I, App. 4, at pp. 38-39, Exhibit-FE 15/1.

¥4 These declarations varied from the dramatic (e.g., “I am going to say the truth in the name of God and if I say
lies, then may the Almighty God kill me here”, Nyal Chan Nyal, ABC Report, Part I, App. 4, at p. 60) to the
benign (e.g., “I am saying those things in good faith”, Abdallah Deng, ABC Report, Part I, App. 4, at p. 146),
Exhibit-FE 15/1).

%% G0S Memorial, at para. 78.

%% ABC Report, Part I1, App. 4, at pp. 38, 39, Exhibit-FE 15/1. The testimony from the Khartoum meeting
was also limited: the transcript of which comprises only one and a half sides of the ABC Report. See ABC
Report, Part 11, App. 4, at p. 158, Exhibit-FE 15/1.
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instance in which these interviews are cited in support of a finding of the Experts in the ABC
report, the Agok interviews are also cited as the primary evidence for that particular
conclusion.®”

389. Itis clear from the record of the 8 May 2005 meeting, that it occurred in significant
part to alleviate the Twic Dinka’s misunderstandings as to what the ABC was doing. Much
of the meeting involved the ABC Experts explaining the SPLM/A claims to the Twic Dinka
reassuring them that “when we were in Abyei and Agok, no one made the claim that Ngok
territory extended beyond the Kordofan/Bahr el Ghazal border to Turalei, and no one has yet
presented that claim to us on behalf of the Ngok or SPLM.”*%® This is consistent with the fact
that the Twic meetings of 8 May 2005 were organized by a GoS supporter and were, if
anything, adverse to SPLM/A (or Ngok) interests.**

* * * * *

390. Insum, there is no basis at all for the Government’s complaints about the Khartoum
meetings (quite apart from the fact that such claims do not constitute an excess of mandate).
That is true for multiple, independently sufficient reasons:

a. The parties’ procedural agreements and the Rules of Procedure granted the
ABC Experts broad procedural discretion and investigatory powers, including the
powers to independently interview third parties and conduct other research. Nothing
in those agreements imposed any prohibitions against meetings with third parties and,
on the contrary, the ABC Experts’ freedom to conduct such meetings was specifically
guaranteed.

b. The parties discussed the ABC Experts’ general authority to meet with third
parties, as well as the specific subject of the Khartoum meetings, during the ABC
proceedings and the Government raised no objection whatsoever. Indeed, it was a
prominent Government supporter and presidential adviser that arranged the meeting
between the ABC Experts and Twic Dinka, while Ambassador Dirdeiry specifically
thanked the ABC Experts for having conducted the Khartoum meetings during the
GoS presentations. These discussions and arrangements were precisely consistent
with the parties’ procedural expectations and agreements.

C. The Government waived any objection it might have had to the Khartoum
meetings, both by not raising such objections during the ABC proceedings and by its
involvement in the Twic Dinka meetings.

d. Even if one assumed (contrary to fact) that the Khartoum meetings violated
some (unspecified) provision in the parties’ procedural agreements, that was not a
serious violation of a fundamental procedural guarantee — and it is only such a
violation that would permit the ABC Report to be disregarded. Rather, any such
violation would at most have been an inadvertent misunderstanding of the limits of
the ABC Experts’ investigative authority. Notably, the Government has not
complained about other such meetings with third parties (including with Mr. and Mrs.
Tibbs and Professor Cunnison).

%7 ABC Report, Part I, at p. 28, Appendix B to SPLM/A Memorial.
%% ABC Report, Part 11, App. 4, at p. 158, Exhibit-FE 15/1.
%9 See above paras. 368-371.

-102 -



e. Finally, and in any event, the Government does not identify any injury arising
from the Khartoum meetings, much less the sort of grave prejudice required to
disregard an adjudicative decision. Here, it is clear that the Khartoum meetings
resulted in nothing more than cumulative and largely immaterial information, that had
no effect on the ABC Experts’ decision.

391. In these circumstances, the Government has entirely failed to sustain its very heavy
burden of overcoming the ABC Experts’ broad procedural discretion and proving some sort
of grave, prejudicial violation by the ABC Experts of a fundamental procedural guarantee.
Rather, by all appearances, the Government has disingenuously contrived a procedural
complaint from circumstances that it was well aware of and took part in arranging.

5. The Government’s Complaints About the Millington Email Are
Contrived and Frivolous

392. The Government’s second procedural complaint is that the ABC Experts “unilaterally
sought and then relied on an email from Jeffrey Millington, an official at the American
Embassy in Nairobi, to establish their interpretation of the 1905 formula.”® According to
the Government, this involved a serious procedural breach for three reasons: (a) the ABC
Experts “were not authorized to consult the US Government or Mr. Millington as the U.S.
Observer to the IGAD peace process;* or indeed any other third party;” (b) “the Parties were
given no notice of the request or the response and thus had no opportunity to comment;” and
(c) the ABC Experts “failed to see that the response [by Mr. Millington] raised many more
questions than it resolved.”*

393. The Government’s complaints about the Millington email exchange are even less
credible than those regarding the Khartoum meetings, for many of the same reasons. The
ABC Experts’ one email exchange with Mr. Millington was both entirely consistent with
their freedom to consult with third parties (like Mr. and Mrs. Tibbs, Professor Cunnison, and
others) and entirely innocuous.

a) The Millington Email Was Fully Consistent With, and Did Not
Violate, the Parties’ Procedural Agreements

394. The ABC Experts would not have violated any provision of the parties’ procedural
agreements by corresponding with Mr. Millington via email.“®* The Government again
ignores the ABC Experts’ express authority to conduct independent investigations and
scientific research. This aspect of the ABC Experts’” authority is discussed in detail above
and is not repeated here.”” The ABC Experts’ investigative authority readily encompassed —
and certainly did not affirmatively exclude — making inquiries of third parties such as Mr.
Millington.

0 505 Memorial, at para. 209.

AL M, Millington was the U.S. Observer to the IGAD Peace Process. See SPLM/A Memorial, at para. 481;
Witness Statement of Jeffrey Millington, at p. 2, 4. In his role, he was kept abreast of the developments in the
peace process and was copied on related documentation. See e.g. Rumbek Community Position Paper, dated 12
December 2002, Exhibit-FE 10/4; Memorandum from Ngok-Dinka of Abyei Area to General Sumbeiywo Ngok
Dinka Speak: On Restoration of Abyei Area to southern Sudan, dated 10 January 2003, Exhibit-FE 10/9.

42 50S Memorial, at paras. 210-212.

“93 preliminary, there is no evidence that Mr. Millington emailed directly with the ABC Experts. The email
cited at page 4 of the ABC Report is described as being “Email from Jeffrey Millington to the American
Embassy, Nairobi, Kenya, April 27, 2005.” ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.
“0% see above at paras. 245-256.
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395. The Government is simply wrong when it says that the ABC Experts “were not
authorized to consult the US Government; or indeed any other third party”*® On the
contrary, as discussed above, no provision of the parties’ agreement or the Rules of Procedure
prohibited the ABC Experts from contacting third parties. Instead, they were specifically
authorized to conduct their own independent “research and scientific analysis,” including in
the “British archives and other relevant sources on the Sudan wherever they may be
available.”*®

396. Nothing in the parties’ agreements or the Rules of Procedure limited the manner in
which the ABC Experts conducted their research, investigations and analysis. If the ABC
Experts considered, in their expert judgment, that their work would be advanced by
discussions with other authorities, with archival personnel, with residents of the Abyei Area
or with others having knowledge of the issues, then nothing in the parties’ agreements
prevented them from having such discussions. Rather, as noted above, the ABC Experts
were granted broad authority both to determine their own rules of procedure (Abyei Annex,
Article 4) and to conduct archival studies and “scientific analysis and research.”

397. Itis noteworthy that the ABC Experts also had discussions with Mr. and Mrs. Tibbs
and Professor Cunnison (the latter being an authority on the Misseriya and one of the GoS’s
witnesses in these arbitral proceedings) about the issues in dispute and sought assistance from
a number of other third parties. Again, these discussions were entirely appropriate,
particularly given the ABC Experts’ broad procedural discretion over the conduct of the ABC
proceedings and their own investigative activities. It also bears mention that all of these
activities were referred to and detailed very openly and thoroughly in the ABC Report.*’

398. Additional third parties contacted by the ABC Experts included, to name only a few,
Mr. Robert Mwangi Gitau of Tourist Maps Ltd, who is a Kenyan mapping expert and former
Chief Mapping Office with Survey of Kenya, and Mr. Saif Al-Islam Mohammed of the
Sudanese Ministry of Foreign Affairs. The third parties who assisted the ABC Experts are
acknowledged at the beginning of the ABC Report*® (again, not common practice in an
international arbitral award, but not objected to by the GoS in any way).

399. Despite the Government’s claim that the ABC Experts were forbidden from having
any contacts with “any other third party,” it alleges no procedural violation as a consequence
of the Tibbs/Cunnison meetings — for the simple reason that there was no such prohibition
against the ABC Experts meeting with persons having information relevant to their
investigations. To the contrary, this was wholly consistent with and contemplated by the
parties’ grant of investigative authority and procedural discretion to the ABC Experts.

400. This is confirmed by the fact that the GoS knew in advance of the ABC Experts’
interviews with third parties, including with Mr. and Mrs. Tibbs and Professor Cunnison.
That such interviews would occur was made to clear to everyone present at the meeting in
Lau on 16 April 2005, at which one of the ABC Experts told the Commission and public
attendees:

5 50S Memorial, at para. 210.

4% ABC TOR, Art. 3.4, Appendix E to SPLM/A Memorial.

497 ABC Report, Part I, at pp. 4, 15, 19, 32, 43, Appendix B to SPLM/A Memorial; ABC Report, Part 1, at pp.
32, 47, 158-162, Exhibit-FE 15/1.

408 ABC Report, Part |, at p. 6-7, Appendix B to SPLM/A Memorial.
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“You mention Mr Cunnison; | knew Mr. Cunnison for a very long time. When he
was with you, you told him many things and he wrote them down before there was a
conflict between Ngok and Misseriya. So if he wrote a true account, we can compare
that with what you have told us now and what you told him then. You mentioned Mr.
Tibbs. Just before I came here, | went to see Mr. Tibbs. He told me, ‘Convey my
greetings to the family of Babu Nimir.” So when | when | saw Mukhtar Babu Nimir, |
passed on those greetings. When we are finished here, we shall go back to

England. 1 shall see these people and I shall find out if they are still confused.
Thank you very much.”#®

401. The GoS made no objection when Dr. Johnson referred to the ABC Experts’ intention
to make contact with and interview the Tibbs and Professor Cunnison. This is not at all
surprising; the decision to meet with third parties was, as explained extensively above,
completely within the scope of the ABC Experts’ procedural discretion.

402. The Government also errs in complaining that “the Parties were given no notice of the
request or the response and thus had no opportunity to comment.”*® Pursuant to their own
procedural agreements, and the Rules of Procedure, the parties were given no notice of, or
opportunity to comment on, any of the matters that the ABC Experts ascertained or identified
in their independent investigations. That investigatory procedure differs from procedures
often used in international investment and commercial arbitrations, but, as discussed above, it
is the procedure that the parties specifically agreed to in the ABC proceedings.*** In these
circumstances, it is misconceived to suggest that the ABC Experts committed some grave
procedural breach for engaging in precisely the type of investigation, research and analysis
that was expected of them.

403. The Government’s complaint that the Millington email “raised many more questions
than it resolved”** is wholly irrelevant to the question of any breach of procedure. The ABC
Experts’ contact with Mr. Millington — like their contact with Mr. and Mrs. Tibbs and
Professor Cunnison and their archival research — was entirely proper procedurally. If those
contacts or archival reviews produced information of questionable value or debatable
meaning, that would not amount to a procedural violation; nor would the ABC Experts’
purported failure properly to appreciate the documents or statements they received amount to
a procedural violation. Rather, these would be classic examples of challenges to the
substance of the ABC Experts’ decision — which manifestly do not constitute an excess of
mandate.**

b) The Millington Email Was Not A Serious Departure From A
Fundamental Rule of Procedure

404.  As with the ABC Experts” Khartoum meetings, it would be impossible to consider the
Millington email as a “serious departure from a fundamental rule of procedure,”** even if
one assumed, contrary to fact, that it was a procedural breach at all. As discussed above, an

409 ABC Report, Part |1, App. 4, at pp. 46-47, Exhibit-FE 15/1 (emphasis added); see also Second Witness
Statement of Minister Deng Alor Kuol, at p. 11, 1156-57; Second Witness Statement of James Lual Deng, at p.
6, 1130-31.

#19'GoS Memorial, at para. 211.

4 see above at paras. 122-125, 234-237.

#12 50S Memorial, at paras. 212.

413 5ee SPLM/A Memorial, at paras. 771-795. See also below at paras. 571-586.

414 As discussed above, this is the standard for procedural breaches asserted by the Government. See above at
paras. 176-178, 330-331.

- 105 -



adjudicatory decision may only be set aside exceptionally, if it involved a very grave breach
of a fundamentally important procedural right.**> In the words of one representative authority
from the arbitration context, which applies a fortiori to the ABC proceedings, “challenges are
only possible in case of absolutely gross violations of fundamental principles of due
process.”*® Nothing comes even remotely near to this standard in the case of the Millington
email.

405. Again, the ABC Experts plainly considered that their procedural rules and discretion
authorized such contact (referring in the ABC Report to the email). Similarly, if the
Millington email exchange was any sort of procedural breach (which it was not), it would at
most have been the unintentional transgression of some implied limitation on third party
contacts — again, hardly a serious departure from a fundamental procedural rule. Moreover,
the purported procedural violation would at most have involved a single email, with barely a
line of supposedly offending text — again, hardly the stuff of “absolutely gross violations of
fundamental principles of due process.”

406. Moreover, as noted above, the ABC Experts’ contacts with third parties such as Mr.
and Mrs. Tibbs and Professor Cunnison elicited (and still elicit) no objections from the GoS.
Likewise, the Government raised (and still raises) no protests regarding the ABC Experts’
contacts with the IGAD. In these circumstances, it is impossible to see how one email
contact with Mr. Millington, who had been involved, as a U.S. diplomat and representative at
IGAD in the entire process of negotiating and implementing the Abyei Agreements — can be
regarded as materially different.

407. Nor is it possible to see how the ABC Experts’ treatment of the Millington email
unfairly impacted the Government. The ABC Experts did not inform either party of the email
exchange, nor afford either party an opportunity to comment on the email. Any limitations
on the parties’ procedural rights therefore affected both parties in the same manner, and did
not grant one party an opportunity denied to the other: particularly in the context of the
parties’ grant to the ABC Experts of independent investigatory authority, the Millington
email exchange cannot be considered an “absolutely gross violation[] of fundamental
principles of due process.”

C) The Millington Email Caused No Prejudice to the Government
and Did Not Affect the Outcome of the ABC Decision in the
Slightest

408. Even if the Millington email had constituted a serious violation of a fundamental rule
of procedure (and even if such a violation could constitute an excess of mandate, both of
which are denied), that email would only be a basis for challenging the ABC Report if the
Government could demonstrate that it suffered substantial prejudice that affected the outcome
of the ABC Experts’ decision.”” That is not remotely the case.

409. It bears repetition that the supposedly improper actions involve a single email (in turn
involving a single sentence), which contained very limited, general and entirely non-

415 See above at paras. 285-297, 308-310.

416 Judgment of 6 September 1990, 60b572/90, p. 3 of 3 (Austrian Oberster Gerichtshof), Exhibit-LE 27/15
(emphasis added). See also Pitkowitz, Setting Aside Arbitral Awards under the New Austrian Arbitration Act in
C. Klausegger & P. Klein et al. (eds.), Austrian Arbitration Yearbook 2007 231, 250 (2007) (“[P]ublic policy,
strictly speaking, does not include any and all procedural law, but only the fundamental basic standards of
mandatory law.”), Exhibit-LE 30/3.

“7 see above at paras. 298-307.
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controversial information. Moreover, as the Government itself concedes, the ABC Experts
did not even rely on this information in their analysis. In these circumstances, the suggestion
that the Government suffered serious prejudice is completely fanciful.

410. The closest the Government comes to arguing that it was affected adversely by the
Millington email are its suggestions that the “implication of the [Millington email] exchange
was that the mandate [of the ABC Experts] might be rewritten, one way or another” and that
the email exchange was “an implied invitation” or “encourage[ment]” to “transmute the
formula” defining the Abyei Area.”®* The Government concludes that the ABC Experts’
citation of the Millington email “illustrated the disregard of the constituent agreements
which, unfortunately, pervaded the work of the ABC Experts.”**

411. The Government’s rhetoric does not even approach a claim that the Millington email
had an impact on the ABC Experts’ decision and, in any case, it is without substance. The
Millington email exchange was not in any sense an “implied invitation” or “encouragement”
to rewrite or alter the definition of the Abyei Area in the Abyei Protocol. It was simply a
statement of general historical understanding — that “the area transferred in 1905 was roughly
equivalent to the area of Abyei that was demarcated in later [years].”** That historical
assessment (a) was plainly correct as a substantive matter;** (b) was cumulative to the ABC
Experts’ own historical views and the views of other experts (including Professor Cunnison,
the GoS’s own expert in these proceedings*?); and (c) reflected only what Mr. Millington
himself termed a “rough[] equivalen[ce].”**

412.  Asdiscussed in detail in the SPLM/A’s Memorial it is hardly surprising or
controversial that there would be a rough continuity of tribal territories over time.** Even the
GoS’s own witness, Professor Cunnison, says “I refer to the 1950s, but there is reason to
believe that this pattern of [Humr] life is of long standing.”** The statement in Mr.
Millington’s email that the U.S. drafters of the definition of the Abyei Area understood that
there would be a historical continuity in the area of the nine Ngok Dinka Chiefdoms over
time is an entirely unexceptional proposition supported by a wide range of historical evidence
(and common sense).**

413. Moreover, the statement in Mr. Millington’s email that there was a continuity in the
territory of the Ngok Dinka Chiefdoms following 1905 was entirely cumulative. Although
the Government does not discuss this point in its treatment of the Millington email, the ABC
Experts devoted an entire Proposition (Proposition 8) to this subject and reached the same
conclusion without any reference to Mr. Millington’s email: “The administrative record of
the Condominium period and testimony of persons familiar with the area attest to the
continuity of Ngok Dinka settlements in, and use of, places north of the Bahr el Arab between
1905 and 1965.™*

48 50S Memorial, at para. 214.

1% GoS Memorial, at para. 215.

420 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial.

421 5ee SPLM/A Memorial, at paras. 344-345, 1192-1193; Daly Expert Report, at p. 48-51.
422 500 helow at paras. 412, 567.

423 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial.

424 5ee SPLM/A Memorial, at paras. 874-877, 959, 1091.

425 50S Witness Statement of Professor lan Cunnison, at p. 1, at 16.

426 See below at paras. 1067-1196.

421 ABC Report, Part |, at p. 21, Appendix B to SPLM/A Memorial.
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414. Likewise, Mr. Millington’s email expressed only the view that the U.S. drafters of the
definition of the Abyei Area considered the area to be “roughly equivalent” to subsequent

demarcations of Abyei. Given its general character, Mr. Millington’s broad view did not, and
could not, have had any concrete impact on the ABC Experts’ delimitation of the Abyei Area.

415. Nor is it plausible for the Government to suggest that Mr. Millington’s email was an
“implied invitation” or “encouragement” — whatever the Government might mean by these
expressions — for the ABC Experts to rewrite the definition of the Abyei Area. At most, Mr.
Millington’s email contained an (unstated) assumption that the Abyei Protocol’s definition of
the Abyei Area meant what it said (i.e., that the Abyei Area encompassed the territory of the
nine Ngok Dinka Chiefdoms that were transferred to Kordofan in 1905), rather than what the
Government now claims (i.e., that the Abyei Area was limited to only that part of the territory
of the nine Ngok Dinka Chiefdoms that was transferred to Kordofan in 1905). The notion
that the existence of such an unstated assumption constituted an “implied invitation” to
“transmute” or rewrite the parties’ agreement is completely unfounded.

416. Inany event, the ABC Experts had repeatedly expressed their own understanding of
the meaning of the definition of the Abyei Area in the public meetings in the Abyei Area,
well before the Millington email exchange (as detailed in SPLM/A Memorial*® and
elaborated below*®). At the most, and assuming that it was noticed, Mr. Millington’s
unstated assumption as to the meaning of the definition of the Abyei Area did nothing but
conform to the interpretation that the ABC Experts had previously stated in very explicit
terms (and that the Government had not objected to). Again, in these circumstances, it is
impossible to see how Mr. Millington’s email was some sort of implicit invitation to rewrite
the Abyei Protocol: to the contrary, it was merely consistent with the obvious meaning of the
Protocol, which the ABC Experts had already adopted.

417. The Government’s real complaint in this respect is that the ABC Experts in fact
misinterpreted (“rewrote” or “transmuted”) the Abyei Protocol’s definition of the Abyei
Area. As discussed in detail below, that complaint is specious.*®® In any case, the
Government’s objections stand or fall with its substantive disagreement with the ABC
Experts’ interpretation of the Abyei Protocol — and not with contrived procedural objections
to Mr. Millington’s email.

418. Finally, as already noted, the Millington email provided only what Mr. Millington
himself termed a “rough[]™** historical view, that was merely cumulative to and confirmed
other, more substantial historical evidence cited independently by the ABC Report (in their
discussion of Proposition 8*?). Moreover, as the Government itself concedes, the ABC
Experts did “not ... appl[y]” the ‘Millington email’s’ historical formula and “[t]he Abyei
LGA [for example] bears no resemblance to the area delimited by the Experts.”** In these
circumstances, the suggestion that the one sentence email caused serious prejudice,
permitting the ABC Report to be disregarded, is entirely unfounded.

* * * * *

428 5p| M/A Memorial, at paras. 626-630.

429 - See below at paras. 497, 522.
See below at paras. 570-612.
ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.
ABC Report, Part I, at p. 18-19, Appendix B to SPLM/A Memorial.
%% GoS Memorial, at para. 214.
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419. Insum, there is no basis at all for the Government’s complaints about the Millington
email (quite apart from the fact that such claims do not constitute an excess of mandate).
That is true for multiple, independently sufficient reasons:

a. The parties’ procedural agreements and the Rules of Procedure granted the
ABC Experts broad procedural discretion and investigatory powers, including the
powers to independently conduct such research as they deemed appropriate, without
imposing any prohibitions against such interviews. Nothing forbade, and the parties’
procedural arrangements instead contemplated, contacts with third parties such as Mr.
Millington.

b. Even if one assumed (contrary to fact) that the Millington email violated some
(unspecified) provision in the parties’ procedural agreements, that was not a serious
violation of a fundamental procedural guarantee — and it is only such a violation that
would permit the ABC Report to be disregarded. Rather, any such violation would at
most have been an inadvertent misunderstanding of the limits of the ABC Experts’
investigative authority, no different in character than contacts that the Government
has not protested (e.g., with Mr. and Mrs. Tibbs, Professor Cunnison and the IGAD).

C. Finally, and in any event, the Government does not identify any procedural
injury arising from the Millington email, much less the sort of grave prejudice
required to disregard an adjudicative decision. Here, the Millington email was a
single communication, barely a line long, which provided nothing more than
generalized, uncontroversial and cumulative information that, as the Government
itself concedes, had no effect on the ABC Experts’ decision.

420. In these circumstances, the Government has entirely failed to sustain its very heavy
burden of overcoming the substantial deference owed to the ABC Experts’ procedural
decisions and of proving some sort of serious procedural violation by the ABC Experts of a
fundamental procedural guarantee in relation to the Millington email. Much less has the
Government demonstrated any serious prejudice from what are entirely immaterial events
that had no practical importance.

6. The Government’s Complaints About the ABC Experts’ Efforts to
Reach Consensus Are Contrived and Frivolous

421. Third, the Government complains that the ABC Experts “fail[ed] to act through the
Commission,” supposedly in violation of Article 14 of the Rules of Procedure.”** In
particular, the GoS argues that “the ABC Experts never called a final meeting” of the ABC
and did not “‘endeavour to reach a decision by consensus’ and ... were therefore never placed
in a situation where they could have the ‘final say,” under Rule 14.”** The Government
contends that the ABC Experts should have presented their final report to the Commission
before submitting it to the Sudan Presidency and that the failure to do so “impugned the
integrity of the process as a whole.”**

422. The Government’s complaints about the ABC Experts’ supposed failure to act
through the Commission and to seek consensus are disingenuous and frivolous. They ignore

3 G0S Memorial, at p. 75, Heading (iii).

% 50S Memorial, at para. 222.

4% GoS Memorial, at paras. 224 (“It had to be submitted to the Commission, and then presented by the
Commission to the Presidency”), 226.
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both the express terms of the parties’ agreements and the unequivocal record of the ABC
Experts’ repeated efforts to obtain a consensus between the Government and the SPLM/A
and their representatives on the ABC. The Government also ignores its own repeated
statements and conduct approving the ABC Experts’ actions and the complete absence of any
adverse consequences resulting therefrom.

a) The ABC Experts’ Actions with Regard to Attempting to
Reach a Consensus Were Fully Consistent with, and Did not
Violate, the Parties’ Procedural Agreements

423.  There is no basis whatsoever for the Government’s suggestion that the ABC Experts
failed to comply with the parties’ procedural agreements regarding efforts to reach a
consensus of the ABC or to work through the Commission as a whole. On the contrary, the
Government’s complaint rests on obvious and apparently willful distortions of the parties’
agreements.

424.  Preliminarily, it is undisputed that the ABC consisted of two different categories of
members, with very different characteristics and roles: (a) five impartial, internationally
recognized experts on African affairs, selected pursuant to the parties’ agreements by the
U.S., United Kingdom and IGAD; and (b) ten party appointed members of the Commission,
who were not required (or expected) to be impartial.”*” (The U.S., United Kingdom and
IGAD had each played a central role in the negotiation of the Comprehensive Peace
Agreement and the parties considered their involvement in the process of selecting the ABC
Experts to be important.) The Government does not dispute the fundamental distinction
between the ABC and the ABC Experts, stating “it is important to note that the
Understanding on the Abyei Boundaries Commission provided that the *Commission’ was
distinct from the ABC Experts.”**®

425. Itis also important to note that the ABC Experts (as distinct from the ABC as a
whole) were responsible for the overall conduct of the ABC proceedings, the preparation of
the Rules of Procedure, and the preparation of the ABC Report. It is useful to consider these
provisions of the parties’ agreements and the procedural rules with some care, particularly
given that the Government’s treatment of the issue ignores them entirely.

426. In particular, the parties’ procedural agreements and the Rules of Procedure contained
the following provisions:

a. Abyei Annex: “The Experts in the Commission shall consult the British
Archives and other relevant sources on Sudan wherever they may be available, with a
view to arriving at a decision that shall be based on scientific analysis and research.
The experts shall also determine the rules of procedure of the ABC.”**

b. Abyei Annex: “The report of the experts, arrived at as prescribed in the ABC
rules of procedure, shall be final and binding on the Parties.”**

7 See Abyei Annex, Art. 2, Appendix D to SPLM/A Memorial; ABC ToR, Art. 2.1, Appendix E to
SPLM/A Memorial; see also SPLM/A Memorial, at paras. 592- 606.

%8 GoS Memorial, at para. 67.
439 o Aoyei Annex, Art. 4, Appendix D to SPLM/A Memorial (emphasis added).

40 Abyei Annex, Art. 5, Appendix D to SPLM/A Memorial (emphasis added).
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C. Terms of Reference: “The two parties shall submit their presentations to the
ABC at its seat in Nairobi. The experts [and] other members may ask questions and
seek clarifications.”**

d. Terms of Reference: “The experts shall consult the British Archives and other
relevant sources on the Sudan wherever they may be available, with a view to arriving
at a decision that shall be based on research and scientific analysis.”**

e. Program of Work: “[Last week of March 05 to April 1] — Experts meet in
Nairobi and develop rules of procedure. ABC convenes with its full membership in
Nairobi. The experts present the rules of procedure.”**

f. Program of Work: “April 16 to May 16 — Experts consult archives and other
documents as they deem appropriate.”**

g. Program of Work: “May 20-26 — The experts examine and evaluate the
evidence received and prepare the final report™*

h. Program of Work: “May 28 — The ABC travels to Khartoum for the
presentation of the final report.”**

I. Program of Work: “May 29 — THE EXPERTS present in the presence of the
whole membership of the ABC THEIR final report to the Presidency.”*

J. Rules of Procedure: “proceedings will be conducted under the chairmanship
of Ambassador Petterson.”**®

K. Rules of Procedure: “the experts will prepare the rules of procedure for the
remainder of the Commission’s work. The experts will present the rules of procedure
to the two parties.... Approval will be by consensus.”*

l. Rules of Procedure: “After each [of the parties’ presentations], the experts
will ask questions or make comments as they deem appropriate.”™°

m. Rules of Procedure: “Upon completion of the visits to the field, Commission
members will return via Khartoum to Nairobi or their respective locations. The
experts will determine what additional documentation and/or archival material will
need to be consulted.”**

n. Rules of Procedure: “[T]he experts will examine and evaluate all the material
they have gathered and will prepare the final report.”**

4“1 ABC TOR, Art.
jjé ABC ToR, Art. 3.
ais ABC ToR, at

ABC ToR, at

45 ABC TOR, at
4“7 ABC TOR, at

3.1, Appendix E to SPLM/A Memorial (emphasis added).

3.4, Appendix E to SPLM/A Memorial (emphasis added).
p. 2 (“Program of work™), Appendix E to SPLM/A Memorial (emphasis added).
p. 2 (“Program of work™), Appendix E to SPLM/A Memorial (emphasis added).

45 ABC TOR, at p. 3 (“Program of work”), Appendix E to SPLM/A Memorial (emphasis added).
p. 3 (“Program of work™), Appendix E to SPLM/A Memorial (emphasis added).
p-3(

“Program of work™), Appendix E to SPLM/A Memorial (emphasis added).

48 ABC RoP, Art. 2, Appendix F to SPLM/A Memorial (emphasis added).

“9 ABC RoP, Art. 3, Appendix F to SPLM/A Memorial (emphasis added).

40 ABC RoP, Art. 4, Appendix F to SPLM/A Memorial (emphasis added).

“1 ABC RoP, Art. 11, Appendix F to SPLM/A Memorial (emphasis added).

42 ABC RoP, Arts. 12, 13, 14, Appendix F to SPLM/A Memorial (emphasis added).
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0. Rules of Procedure: “The Commission will endeavour to reach a decision by
consensus. If, however, an agreed position by two sides is not achieved, the experts
will have the final say.”*

427. The Government’s Memorial ignores almost all of the foregoing provisions. Instead,
its complaint rests entirely on the allegation that the ABC Experts violated Article 14 of the
so-called “Arbitration Rules™** (presumably, a reference by the Government to the “Rules of
Procedure” for the ABC) by failing first to discuss its draft ABC Report with the full
Commission. That complaint is an after-the-fact contrivance that bespeaks bad faith on the
part of the Government.

428. As noted above, Article 14 of the Rules of Procedure expressly provided that:

“The Commission will endeavour to reach a decision by consensus. If, however, an
agreed position by two sides is not achieved, the experts will have the final say.”**

429. The Government now pretends to interpret this provision as requiring the ABC
Experts to prepare a draft of the ABC Report, next to “submit[] [that draft] to the
Commission,”® and then to call a “meeting ... to try to reconcile the views of the two
Parties,”*" before finally submitting a final report to the Presidency. The Government’s
interpretation flatly contradicts the text of Article 14, as well as the other provisions of the
parties’ agreements and the Rules of Procedure and the efforts that were made to reach a
compromise between the parties’ representatives.

430. Importantly, Article 14 provides only that “the Commission will endeavour to reach a
decision by consensus,” and, if no agreed position is achieved, that “the experts will have the
final say.” By its plain terms, Article 14 imposes an obligation on the entire ABC (not just
the ABC Experts) to “endeavour to reach a decision by consensus.”

431. Consistent with the general procedural flexibility of the ABC Experts, Article 14
sensibly contemplates only reasonable efforts (“will ENDEAVOUR?”) to reach a consensus
and does not impose specific mandatory requirements on the ABC Experts (or anyone else)
regarding consultation, circulation of drafts, meetings or other details. Even if Article 14 is
viewed entirely in a vacuum, as the Government pretends to do, there is no way to interpret
the provision as requiring any particular procedures in order for the ABC Experts to
determine that a consensus had not been reached prior to submitting their final report; rather,
Avrticle 14 does nothing more than provide for reasonable best efforts to reach a consensus,
without prescribing any specific mandatory procedural steps.

432. Inthis case, there is nothing to suggest that the ABC Experts’ chosen method of
determining whether a consensus could be reached violated Article 14’s reasonable
endeavors provision. As discussed below, the ABC Experts attempted after the parties’ final
presentations to the ABC to determine whether the parties and their appointees on the
Commission could find a common position, but were informed that this was not possible.
Acrticle 14 did not require any further or different efforts, or any specific procedural steps to
be taken. As already noted, it merely contemplated that the “Commission will endeavour to

453 ABC RoP, Art. 14, Appendix F to SPLM/A Memorial (emphasis added).

% GoS Memorial, at paras. 219-226 under Heading (iii) (“Failure to act through the Commission (Arbitration
Rule 14).”).

%5 ABC RoP, Art. 14, Appendix F to SPLM/A Memorial; see above at para. 241(d).

% GoS Memorial, at para. 224.

7 GoS Memorial, at para. 225.
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reach a decision by consensus.” Those endeavors were plainly made, and that is an end of
the matter.

433.

Furthermore, while the language of Article 14 is entirely clear, it is further confirmed

by the text of the Terms of Reference (which the Government’s Memorial unhelpfully omits
to mention). As discussed above, the Terms of Reference contained the following provisions
in its Program of Work:

434.

a. Program of Work: “May 20-26 — The experts examine and evaluate the
evidence received and prepare the final report”*®

b. Program of Work: “May 28 — The ABC travels to Khartoum for the
presentation of the final report™**

C. Program of Work: “May 29 — THE EXPERTS present in the presence of the
whole membership of the ABC THEIR final report to the Presidency”*®

Several points in this description of the ABC Experts’ work are important, and

completely refute the Government’s pretended complaints:

a. First, it is completely clear that it is the “[ABC] experts” who are to “prepare
the final report” (between 20 May and 26 May). The parties expected the “ABC
experts” to complete this task alone, without involvement of other ABC members,
and the ABC Experts were expected to complete a “final report,” not a draft report.

b. Second, it was clearly understood by both parties that once the ABC Experts
had completed their “final report,” then all of the ABC members were to travel to
Khartoum on 28 May “for the presentation of the final report.” The Program of
work did not provide that the ABC was to travel to Khartoum to “discuss a draft
report,” to “comment on the final report” or to “seek to reach a consensus.” Rather,
the Program of work provided in terms that the ABC members were to travel to
Khartoum on 28 May 2005 for the “presentation” of the “final report” which the
“ABC experts” had prepared during the proceeding week.

C. Third, the next day (29 May 2005), after the entire ABC was due to have
arrived in Khartoum, “the experts” were to present “their final report” to the
Presidency “in the presence of the whole membership of the ABC.” The Program of
work did not provide that the “whole membership of the ABC” would “seek to reach
consensus” or that the “ABC Experts would present their draft report to the whole
membership of the ABC for comment.” Rather, in language that could not be any
clearer, the Program of work provided that the ABC Experts would present the “final
report,” which they had prepared, to the Presidency “in the presence of the whole
membership of the ABC.” Moreover, it is notable that the Program of work included
no time between the anticipated 28 May 2005 travel to Khartoum and the 29 May
2005 presentation of the final report to the Presidency for further efforts to reach
consensus.

48 ABC TOR, at

‘Program of work”), Appendix E to SPLM/A Memorial (emphasis added).

p-3(
9 ABC TOR, at p. 3 (“Program of work”), Appendix E to SPLM/A Memorial (emphasis added).
p.3(

40 ABC TOR, at

‘Program of work”), Appendix E to SPLM/A Memorial (emphasis added).
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435. The Government’s interpretation of Article 14 cannot be reconciled with the
foregoing language. That language reveals very clearly what the parties intended with regard
to the preparation and presentation of the ABC Report and it contradicts any suggestion that
the ABC Experts somehow violated the terms of the parties’ procedural agreements. It bears
emphasis that the text of the Program of work does not merely provide no support for the
Government’s interpretation of Article 14 of the Rules of Procedure; in addition, the Program
of work also contradicts and renders wholly implausible the Government’s interpretation.

436. Thus, the Program of work required that the “ABC experts” (not the full Commission)
prepare “their” report (not the full Commission’s report), which was to be “the final report”
(not a draft report), and that they present this “final report” to the Presidency (not to the
Commission), “in the presence of the whole membership of the ABC.” The Rules of
Procedure specifically authorized exactly what the ABC Experts did and do not make any
provision for what the Government now claims that the ABC Experts should have done. On
the contrary, the Rules of Procedure left no room, as a practical matter, for the various
procedural steps that the Government now suggests.

437. If the ABC Experts had considered it appropriate to do so, the Program of work would
not have forbidden them from trying another effort to seek consensus between the parties
after completing their final report. As discussed above, the Program of work was a summary
plan of expected activities, and not an all-inclusive and prohibitory regulation: had the ABC
Experts chosen to do so, they could have met again with either the parties or the entire ABC
to attempt to broker a consensus. But nothing even remotely contemplated, much less
required, that they should do so.

438. Insum, there is utterly no substance to the Government’s claim that the parties
intended the ABC Experts to circulate a copy of their draft ABC Report to the full
Commission before delivering it to the Presidency. The Government’s claim is contradicted
by the specific language and structure of the parties’ procedural arrangements, which make
perfectly clear that the ABC Experts proceeded precisely as intended in preparing and
presenting their final report.

b) The Parties Specifically Discussed and Approved the
Preparation and Presentation of the ABC Report by the ABC
Experts

439. Inany event, the parties’ conduct at the time also flatly contradicts the Government’s
after-the-fact complaints about the ABC Experts’ alleged failures to notify the ABC that it
was presenting its final Report and/or trying to reach consensus. When the parties’ actions in
connection with the preparation and presentation of the ABC Experts’ final report are
considered, it is difficult to see how the Government’s Memorial seriously can complain
about the procedures that were used.

440. The Government omits to mention that — as contemplated by the Program of work
contained in the Terms of Reference — the ABC Experts informed the members of the full
Commission that they were going to present their final report to the Presidency and that the
ABC members should travel to Khartoum for the presentation. The members of the ABC
then did so.

441. Among other things, the GoS members of the ABC made preparations for the
presentation of the ABC Report to the Presidency at the Presidential Palace. They arranged
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for a formal occasion, attended by President Bashir, First Vice President John Garang and
Vice President Taha, with a press contingent present outside the meeting room.** The
members of the full ABC all attended the presentation ceremony and all, quite clearly, were
anticipating the delivery of a final Report.*®

442. The evidence clearly shows that Ambassador Dirdeiry and Minister Deng Alor were
both liaising closely by email and telephone with the ABC Experts and IGAD to arrange a
date for the presentation of the ABC Report to the Presidency in early July 2005, without any
suggestion that there be any further effort to achieve a consensus between the parties or
party-appointed ABC members:

a. Email from Dr. Johnson to Ambassador Petterson (copying Mr. Gutto) on 3
July 2005: “I spoke to Dirdeiry, as you suggested. He confirmed that the 10 July date
is still scheduled. He wasn’t aware that he was supposed to tell IGAD this. He also
said they were just waiting for Garang to arrive in Khartoum to be sworn in. But
otherwise, they are still wanting to hear from the ABC on 10 July. I then rang Deng
Alor. He, too, confirmed, that 10 July was still the date they had in mind, that Garang
had confirmed to him that the ABC was the first order of business after the swearing
in. Deng relayed that to Dirdeiry, to relay it to Bashir... Dirdeiry asked me to contact
him personally with each of our travel plans. He didn't want to be emailed, and asked
that I use his mobile number... | suggest that we each give IGAD our travel details to
pass on to Khartoum ‘in a timely fashion,” but that | should contact Dirdeiry when |
know each of your travel details as well - unless you wish to contact him yourself.”*?

b. Email from Dr. Johnson to Mrs. Keiru of IGAD, (copying Don Petterson) on 3
July 2005: “[Now] that Ambassador Dirdeiry and Deng Alor have both confirmed to
us that the report of the ABC to the Presidency is still scheduled for 10 July, I have
made my travel arrangements. Please pass this information on to the Ministry of
Foreign Affairs. | will also be telling Ambassador Dirdeiry this.”*

C. Email from Alemu Kassahun to Mrs. Keiru of IGAD, dated 4 July 2005:
“Greetings. | was hoping that | will be informed of my travel arrangements today. |
will collect my Sudan visa tomorrow. Ambassador Petterson says that Dirdeiry and
Deng Alor have confirmed the date...”**

d. Email from Mrs. Keiru of IGAD to unnamed recipient(s) on 5 July 2005: “I
have spoken to Dirdeiry this afternoon on the confirmation of the appointment with
the Presidency on 10" July for purposes of presenting the Abyei Boundaries
Commission report. He informed me that he has been tr%/mg to get Dr. Johnson and
Ambassador Petterson with a view of postponing the 10" date because of the
commitment of the Presidency on the days following the swearing in... In view of
this he advised that you arrange to arrive Khartoum on Tuesday, 12" July 2005 and he
will confirm the new date for this appointment.”®

1 \Witness Statement of Minister Deng Alor Kuol, at p. 25, 1154; Witness Statement of James Lual Deng, at p.

18, 1100.

%2'\Njitness Statement of Minister Deng Alor Kuol, at p. 25, 1153; Witness Statement of James Lual Deng, at p.

18, 1100.

53’ Emall from Douglas Johnson to Donald Petterson, dated 3 July 2005, at pp. 11 to 12, Exhibit-FE 19/19.
EmmHmmem%mmmmmMmI@mmfmAdem3mWZWSMploEmmnFENMQ
Emall from Alemu Kassahun to Mrs Keiru of IGAD, dated 4 July 2005, at p. 9, Exhibit-FE 19/19.

% Email from Mrs Keiru to unnamed recipient(s), dated 5 July 2005, at pp. 7 to 8, Exhibit-FE 19/19.
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e. Email from Dr. Johnson to Mrs. Keiru of IGAD (copying in Donald Petterson)
dated 5 July 2005: “This is going to be VERY difficult. On the strength of what both
Dirdeiry and Deng Alor told me on Sunday | booked and paid for a non-refundable,
non-changeable ticket. Ambassador Petterson has already informed Dirdeiry and
others that he CANNOT be in Khartoum after 11 July, as he has a commitment in
California on 14 July... 1do not think it advisable for any of us to go to Khartoum to
wait for confirmation of a date. We must have a firm date BEFORE any of us fly
there. We ALL need a FIRM date NOW. "%’

f. Email from Dr. Johnson to Shadrack Gutto (copying in Donald Petterson) on 5
July 2005: *“As you may recall, Don has to be in California on 14 July ... | hope that
IGAD and Dirdeiry can reach him through the State Dept before he sets off for
Khartoum tomorrow. ..

443.  If the GoS or the SPLM/A members of the ABC had expected that there was going to
be an additional meeting of the full ABC to attempt to achieve consensus prior to the
presentation of the ABC Report to the Presidency (following the ABC’s conclusion of its
final meeting in Nairobi in mid-June 2005), or if the GoS or SPLM/A had desired that such a
meeting take place, then it is inconceivable that Ambassador Dirdeiry and Minister Deng
Alor would have neglected to mention this during their conversations with IGAD and the
ABC Experts in early July 2005, less than two weeks before the final presentation to the
Presidency. Yet, no such objection was made in these email exchanges. Rather, Ambassador
Dirdeiry is recorded by Dr. Johnson on 3 July 2005 as “wanting to hear from the ABC on 10
July,” the date that was scheduled for the presentation to the Presidency.

444.  Similarly, if the GoS or the SPLM/A members of the ABC had expected that there
was going to be a draft version of the ABC Report circulated to the parties before the
presentation of the final Report to the Presidency, then it is inconceivable that Ambassador
Dirdeiry and Minister Deng Alor would not have raised this issue with the ABC Experts
while liaising with them during this email exchange. Again, however, there is no hint of this
issue being raised. The inescapable conclusion is that both the SPLM/A and GoS members
of the ABC were well aware in early July 2005 that the ABC Experts did not intend to put
forward any new initiative to reach consensus, either by scheduling a further meeting
between the ABC members or by circulating a draft version of the ABC Report for
discussion.

445.  Moreover, the Government’s statements during the final presentations to the parties
make it perfectly clear that it neither expected nor wanted any further effort to reach a
consensus between the party-appointed members of the Commission, and instead welcomed a
final decision by the ABC Experts. During the Government’s final presentation on 16 June
2005, the Head of the GoS’s delegation on the ABC, Ambassador Dirdeiry, made the
following comments:

a. “When a decision is agreed and accepted before hand it has to be final and
binding, is not acceptable by anybody to deny the right of that committee or body to
issue that decision. And, it’s unmanly of any person not to accept that decision and
respect it. Because you should have the confidence in those people and you should

7 Email from Douglas Johnson to Mrs Keiru of IGAD (copying in Donald Petterson), dated 5 July 2005, at pp.
2 to 6, Exhibit-FE 19/19 (emphasis original).

48 Email from Douglas Johnson to Shadrack Gutto (copying in Donald Petterson), dated 5 July 2005, at p. 1,
Exhibit-FE 19/19.
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respect it knowing that it will be taken on completely impartial grounds. Those in
fact, are very, very important reminders.” *%°

b. “We are very much confident in your assessment, yourself [and] your
colleagues. We are very much in fact, assured by the way you have handled things
since you have started and we are waiting for the conclusion and looking forward
for the judgment.”*™

446. Itis clear that Ambassador Dirdeiry’s remarks were directed to the ABC Experts and
that it was the ABC Experts’ “decision” and “assessment” that the Government was awaiting
and committing itself to respect. Ambassador Dirdeiry, who was a member of the ABC, was
not directing his comments to either himself or his GoS colleagues on the Commission, but to
the ABC Experts. That is clear from Ambassador Dirdeiry’s references to the impartiality of
the ABC Experts** — a characterization which obviously did not apply to either the GoS or
the SPLM/A members of the Commission. The same conclusion is compelled by the fact that
Ambassador Dirdeiry repeatedly used the second person — speaking of “your decision” and
“your view,” rather than “our decision” or “our view.”*"

447.  Even more explicitly, immediately following the parties’ final presentations,
Ambassador Dirdeiry declared that:

“I leave this to the Experts. If the Experts are feeling that there is anything that
needs to be clarified by us we will do that. We have given the Experts the reference
where they can get those maps, where they can get those reports, and definitely they
are entitled to the conclusions that they want to draw upon those references and they
can assess them the way they like. So, we don’t feel the need to assess, to comment,
on whatever has been said on those.”*"

448. Finally, with regard to the ABC Report, the same understanding of the parties’
agreements was shared by General Sumbeiywo of the IGAD. As detailed in the ABC Report,
the ABC Experts met with General Sumbeiywo after completing the ABC Report and
discussed the fact that the contents of the Report would not be disclosed prior to presentation
to the Presidency.** That approach was entirely consistent with the plain language of the
parties’ procedural arrangements (discussed above) and the parties’ own conduct.

469 See Ambassador Dirdeiry, extract transcript from IGAD Tape Recordings, dated 16 June 2005, Exhibit-FE
14/21 (emphasis added).

470 Ambassador Dirdeiry, extract transcript from IGAD Tape Recordings, dated 16 June 2005, Exhibit-FE
14/21.

4" Ambassador Dirdeiry, extract transcript from IGAD Tape Recordings, dated 16 June 2005, Exhibit-FE
14/21.

472 5ee also Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 2, at p.
2 (“Now people will consider the conclusion, Mr. Chairman, as a conclusion of a judge. This conclusion of
judicial nature. Ah, the decision that you are going to focus on archives which was also told to the people there,
and which was reactivated in your preliminary or progress report, about the visit, was also made known to the
people. And it was hailed and accepted by the people. They say well, if you are going to establish this kalenke,
according to the archives of 1905, according to what the British say, we are going to accept that....This will
make it very easy for Deng and for me and for everybody involved to convince the people that this is your
view”), p. 2 (“we are very much hopeful that the material which we have managed to present to you here will
assist you to arrive at a fair conclusion that will resolve this conflict once and for all. We are very much
confident in your assessment, yourself and your colleagues. We are very much in fact, assured by the way you
have handled things since you have started and we are waiting for the conclusion and looking forward for the
ludgment”), Exhibit-FE 19/21.

3 Ambassador Dirdeiry, Taped Recording of SPLM/A Final Presentation, dated 16 June 2005, File 4, at p. 1,
Exhibit-FE 19/17 (emphasis added).
47 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial.
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449. Itis therefore hardly surprising that General Sumbeiywo testifies as follows:

“l am not aware that the ABC Experts had any communication with the SPLM/A or
GoS delegates on the ABC after the parties had given their final presentations on 16
and 17 June 2005. | understand from the record that the ABC Experts did give the
parties the opportunity to reach a decision between themselves by consensus at their
final meeting but, perhaps unsurprisingly, this was not possible. Instead, therefore, it
fell to the ABC Experts to produce a final and binding decision, which was to become
a public document after it had been formally presented to the Presidency (in
accordance with the ABC Rules of Procedure).”™"

450. The Government’s Memorial contends that “Lt.-General Sumbeiywo had no authority
to dispense with the requirements of the Rules of Procedure.” That misses the point. No
“dispensation” was required from General Sumbeiywo. Rather, the relevant point is that —
like everyone else involved in the process, including the GoS — General Sumbeiywo
understood the Terms of Reference and Rules of Procedure to authorize exactly what the
ABC Experts were doing, a process that the entire ABC (and highest level members of the
parties’ respective Governments) acquiesced in.

451.  Nor were General Sumbeiywo’s views some random, uninformed opinion. The
IGAD, and General Sumbeiywo in particular, had played a central role in assisting the parties
in reaching the Comprehensive Peace Agreement. His understanding, while not decisive, is
relevant, objective and impartial evidence of the parties’ contemporaneous understanding.

452. At no point during the entire ABC process did the Government suggest in any way
that the ABC Experts were violating the parties’ procedural arrangements, that another effort
to achieve consensus would be desirable or that a different course should be adopted. On the
contrary, the GoS delegation and members of the ABC not only attended the ABC Experts’
presentation of their final report, but made the arrangements for the presentation to the
Presidency of Sudan in the presence of the press to report on the decision.

453.  The Government’s contemporaneous actions confirm the plain meaning of the Terms
of Reference’s Program of work and the Rules of Procedure. The reason that the
Government did not object to the ABC Experts’ actions, and instead co-operated fully with
them, was that the ABC Experts were doing precisely what both parties expected them to do.
The Government’s recent claims that it expected something different from Article 14 are
after-the-fact contrivances, that are contradicted by its contemporaneous conduct.*”’

475 \Witness Statement of General Sumbeiywo, at p. 20, 118.

4% GoS Memorial, at para. 222.

417 1t is well-settled that the parties’ conduct in the application of an agreement is relevant to its interpretation;
See Case Concerning Oil Platforms (Iran v. United States of America), [1991] I.C.J. Rep. 804, 815 (I.C.J.),
Exhibit-LE 30/4; The Corfu Channel Case (Merits) (Great-Britain v. Albania), [1949] I.C.J. Rep. 4, 25 (1.C.J.),
Exhibit-LE 30/5; Vienna Convention on the Law of Treaties 1969, Art. 31 (“2. The context for the purpose of
the interpretation of a treaty shall comprise, in addition to the text, ... 3. There shall be taken in account,
together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation ....”), Exhibit-LE 1/10 (emphasis added);
P. Dupuy, Droit International Public §308c (2008) (“[I]f necessary, attention may also be drawn upon what is
generally called the ‘subsequent practice of the contracting parties,” i.e. the subsequent conduct of the
contracting parties with respect to the treaty at issue and its application, which is regarded as tangible
evidence of the way they understand the meaning and the scope of the obligations they have agreed to....
These considerations are equally valid with respect to the unilateral conduct of one of the contractual parties™),
Exhibit-LE 30/6 (emphasis added).
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454.  In sum, there is no basis for the Government’s claim that it — much less the parties
mutually — had anticipated that the ABC Experts would circulate a copy of their draft ABC
Report to the full Commission. The Government’s claim is contradicted by the language and
structure of the parties’ procedural arrangements, as well as by the parties’ conduct at the
time. In truth, the Government’s purported interpretation of Article 14 of the Rules of
Procedure is a disingenuous invention which provides no basis for challenging the ABC
Report.

C) The ABC Experts’ Approach to Reaching Consensus Was Not
a Serious Departure from a Fundamental Rule of Procedure

455.  Even if one assumed (contrary to fact) that the ABC Experts breached some provision
of the Rules of Procedure by failing adequately to attempt to reach consensus within the full
Commission, this was not a serious breach of a fundamental procedural guarantee.
Accordingly, even if there were some procedural misstep by the ABC Experts in this regard
(which there clearly was not), and such step qualified as an excess of mandate (which it
clearly would not), it would still not have been grounds for disregarding the ABC Report.

456.  As discussed above, an arbitral award or adjudicatory decision may only be set aside
or invalidated exceptionally, if it involved a very grave breach of a fundamentally important
procedural right.”® Nothing comes even remotely near to this standard in the present case.

457.  Preliminarily, it is important to note that the concept of the parties reaching consensus
before the presentation of the Report to the Presidency was introduced by the ABC Experts in
the Rules of Procedure very late in the process of organizing the ABC proceedings.””® The
parties themselves negotiated the Terms of Reference and Program of work which envisaged
that, once the parties had made their final presentations, “the [experts would] examine and
evaluate the evidence received; and prepare their final report.”*® Like the Abyei Protocol and
the Abyei Annex, these provisions contained nothing regarding efforts by the Commission to
seek consensus.

458. Instead, the concept of consensus was introduced late in the process by the ABC
Experts themselves in an effort to permit the parties gradually to work towards a compromise
during the ABC proceedings. The concept of consensus was not, as the GoS now asserts, a
key aspect of how the parties conceived the work of the ABC. Nor was it some inviolable
procedural guarantee that the parties themselves had demanded from the outset. Rather, it
was merely an addition of the ABC Experts who — as part of their general efforts to resolve
the parties’ dispute in an “informal yet businesslike” manner — sought to introduce the
possibility of forging a consensual resolution between the parties.

459.  Further, as also discussed above, Article 14 of the Rules of Procedure provides only
that “the Commission will endeavour to reach a decision by consensus,” and, if no agreed
position is achieved “the experts will have the final say.” Article 14 sensibly expressed a
reasonable efforts expectation (“will endeavour”) and did not impose specific mandatory

478 5ee above at paras. 285-310.
47 ABC RoP, Art. 14 (“The Commission will endeavour to reach a decision by consensus. If, however, an
agreed position by the two sides is not achieved, the experts will have the final say”), Appendix F to SPLM/A
Memorial. Article 4 of the Abyei Annex and Article 3 of the Rules of Procedure provided for the ABC Experts
to determine the Rules of Procedure. Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial; ABC RoP,
Art. 3, Appendix F to SPLM/A Memorial; see also Witness Statement of Minister Deng Alor Kuol, at p. 16,
1[1;[)93-96; Witness Statement of James Lual Deng, at p. 8, 1142-43.

% ABC ToR, at p. 3 (“Program of work”) and Art. 3.5, Appendix E to SPLM/A Memorial.
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steps regarding consultations, circulation of drafts, meetings or other details. This sort of
“reasonable endeavours” language could hardly be regarded as a fundamental procedural
safeguard for the parties, and its violation could only in the most exceptional cases — if ever —
be grounds for disregarding the ABC Report.

460. Here, the evidence makes it abundantly clear that the ABC Experts went beyond any
possible procedural requirement in seeking to obtain a consensus between the parties. The
GoS Memorial unhelpfully omits any mention of (at least) three attempts to reach a
consensus between the members of the ABC. Each time, it was the Government that rejected
proposals for attempting to reach a consensus. Far from the ABC Experts failing to attempt
to reach a consensus, it was the GoS and the GoS members of the ABC that failed
meaningfully to pursue the three attempts to forge a consensus.

461. First, in early June 2005, a group of Ngok and Misseriya community representatives
made it known to Dr. Luka Biong Deng of the SPLM/A that they believed that they could
reach an acceptable compromise solution on the definition of Abyei, which could be
acceptable to the parties, if the SPLM/A and the GoS would give them the opportunity to do
50.”" Dr. Biong Deng and Minister Deng Alor, the head of the SPLM/A party-nominated
members on the ABC, approached Ambassador Dirdeiry, the head of the GoS delegation,
with the proposal as a basis for finding a consensus. Notwithstanding the terms of Article 14
of the Rules of Procedure, Ambassador Dirdeiry rejected the proposal out of hand.**

462. Minister Deng Alor described this first attempt in his witness statement as follows:

“[ITn June 2005, before we reconvened in Nairobi for the final presentations, there
were discussions between some politicians in Khartoum that the proposing Ngok
Dinka people and Misseriya people could agree on the disputed Ngok boundaries.
The suggestion by these politicians was passed on to Dr. Luka Biong Deng and he
took it up with Ambassador Dirdeiry. Ambassador Dirdeiry dismissed the idea
outright and simply said no. We were willing to discuss this proposal but the GoS did
not accept our proposal. The GoS only wanted to wait for the decision of the
Commission.™

463. Second, when the ABC reconvened at the La Mada Hotel in Nairobi for the final
presentations of the parties to the ABC, there was a second attempt to reach consensus by the

mS%MMM$QMMmHMMMNHDmgNmKmmMpQZﬂMQS%mMMMM$QMWWHMMMMH
Deng Alor Kuol, at pp. 14, 1174 76, 175 (“To elaborate on this, | recall that Dr. Luka Biong Deng came to me
and said that the leaders of both the Misseriya and Ngok communities wanted to be given the chance to settle
the Abyei boundary issue themselves, because they knew the Abyei area better than anyone. Dr. Biong Deng
said that the chiefs of both communities were ready to sit down and try to reach consensus — they just needed the
SPLM/A and the GoS to give them the go ahead.”); Second Witness Statement of James Lual Deng, p. 2, 118-9.
82 Second Witness Statement of Minister Deng Alor Kuol, at p. 14, §76. Ambassador Dirdeiry rejected the
proposal on the basis that the presence of oil in Abyei made it an issue of national importance and that it was
therefore inappropriate for it to be settled by anyone other than the ABC: Second Witness Statement of Minister
Deng Alor Kuol, at p. 14, 1976 - 77 (“However, when Dr. Biong Deng and myself put this proposal to
Ambassador Dirdeiry, he rejected it straight away. His view was that the Abyei issue was no longer just between
the Ngok and the Misseriya, it was also about the national interest in natural resources, specifically oil. He
argued that the GoS had a significant stake in the outcome of the Abyei dispute, as it could affect the oil revenue
available to the GoS in the future. Also, the GoS had put together quite a detailed first presentation to the ABC
in Nairobi on 11 April 2005, while the SPLM/A had only given a general historical background. Consequently,
Ambassador Dirdeiry seemed very confident that the ABC Experts would agree with their conclusions about
Abyei and seemed to conclude that there was no need for the GoS to agree to any form of compromise or
consensus.”).

“8 \Witness Statement of Minister Deng Alor Kuol, at p. 22, 1140.
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parties’ representatives in the ABC proceedings.”®* This attempt involved both parties
nominating one representative to discuss the parties’ dispute behind closed doors, where it
was hoped that a compromise proposal could be developed and then submitted to the
respective delegations of the GoS and SPLM/A on the Commission for their approval. Mr.
James Lual Deng was the ABC member nominated by the SPLM/A, with Mr. Ahmed Assalih
Soloha being the ABC member chosen by the Government.*®* This proposal had the
complete support and approval of the ABC Experts, who were fully aware of it.“®

464. In their discussions, James Lual Deng and Ahmed Assalih Soloha agreed on a
compromise which gave the GoS a share of the oil rights in the Abyei Area and guaranteed
the grazing rights of the Misseriya, in exchange for the Government accepting the SPLM/A’s
definition of the Abyei Area. Nonetheless, as described in the witness testimony of James
Lual Deng and Minister Deng Alor, and notwithstanding the terms of Article 14 of the Rules
of Procedure, Ambassador Dirdeiry again rejected the proposal.**’

465. Third, after the GoS had given its final presentation on 17 June 2005, the Chairman of
the ABC, Ambassador Petterson, proposed that the ABC make one final attempt to reach
consensus. In order to facilitate a consensus, Chairman Petterson proposed that Professor
Berhanu take the leaders of each delegation into a separate room to attempt to reach an
agreement that might be acceptable to all parties on the ABC. The members of the ABC
appointed by the GoS and SPLM/A accepted the proposal and Ambassador Dirdeiry and
Minister Deng Alor agreed to make a final effort to achieve consensus.® Unfortunately,
soon after Professor Berhanu and Minister Deng Alor started discussions, and again
notwithstanding the terms of Article 14, Ambassador Dirdeiry stated that the GoS was not
willing to reach any kind of consensus with the SPLM/A on the definition of the Abyei
Area.*®

466. As aresult, Professor Berhanu informed Chairman Petterson and the other ABC
members that the ABC had been unable to reach consensus.*° In turn, Chairman Petterson

484 5ee Witness Statement of James Lual Deng, at p. 15, 183 (“Before the ABC reconvened on 16 June 2005 and
final presentations were given, at the initiation of the parties it was agreed between the GoS and SPLM/A ABC
members that we should try again to reach a consensual compromise through a closed door negotiation (as
several earlier attempts to reach consensus had failed).”); Witness Statement of Minister Deng Alor Kuol, at p.
23, 11142-143; Second Witness Statement of James Lual Deng at pp. 2-3, 110-15; Second Witness Statement
of Minister Deng Alor Kuol, at pp. 14-15, §178-79.

485 See \Witness Statement of James Lual Deng, at p. 15, 183; Witness Statement of Minister Deng Alor Kuol, at

23, 1142.

PBG ° See Witness Statement of James Lual Deng, at p. 15, {83.

87 See Witness Statement of James Lual Deng, at p. 14, 184-85; Witness Statement of Minister Deng Alor

Kuol at p. 23, 1143; Second Witness Statement of James Lual Deng atp. 3, 113.
48 Second Witness Statement of James Lual Deng, at p. 3, 116 (“I recall that there was a final effort to achieve
consensus after the GoS had given its last presentation on 17 June 2005. | remember that Chairman Petterson
asked the parties if they would be prepared to make one final effort to achieve consensus. Both Ambassador
Dirdeiry and Minister Deng Alor agreed that they would try.”); Second Witness Statement of Minister Deng
Alor Kuol, at p. 15, 181, (“Chairman Petterson noted that it would be much better if the parties could agree
some kind of compromise between themselves, rather than placing the burden of the decision on the ABC
Experts. To that end, he asked if the parties would be willing to make one final attempt to reach consensus. Both
E}/self and Ambassador Dirdeiry agreed this would be a good idea.”).

Second Witness Statement of Minister Deng Alor Kuol, at p. 15, 82, (“Ambassador Dirdeiry quickly made
it clear that he was not interested in reaching any kind of compromise. He wanted the ABC Experts to make
thelr decision.”).

% Second Witness Statement of Minister Deng Alor Kuol, at p. 16, 183 (“When it became clear that
Ambassador Dirdeiry had no interest in negotiating let alone reaching consensus, Professor Berhanu informed
the whole of the ABC that it was not possible to reach consensus.”); Second Witness Statement of James Lual
Deng, at p. 3, 116 (“I recall that the three of them went into a separate room to discuss whether it would be
possible to come to some kind of compromise, but they quickly returned declaring that it had not been possible
to reach agreement.”).
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made it clear to the ABC members that the ABC Experts would now proceed to write the
ABC Report without any further input or comment from the other members, and that their
report would be final and binding on the parties. This was agreed to by all of the ABC
members*®* and it is the basis on which the ABC Experts proceeded.

467. The sufficiency of these efforts at reaching a consensus should also be considered in
light of the likelihood that the ABC Experts might succeed in achieving consensus. From the
very commencement of the Commission’s activities, at the parties opening presentations on
12 April 2005, the parties had made explicit the unlikelihood of their reaching some
consensus on the issue being determined. At these presentations, Ambassador Petterson
asked whether there was agreement between the parties on a point made explicitly by the
GoS - that is, that there could be no compromise. Both parties agreed that this was s0.**
Ambassador Dirdeiry stated:

“[w]e said that the decision should be based on research and not on compromise. Itis
very clear. If people were going to make compromises, it should not have stated,
‘based on scientific analysis and research.” ...We also said that it shall not be open to
any re-negotiation. We mean exactly that.”*?

As discussed below, this position remained unaltered during the course of the Commission’s
work, and was reiterated in the GoS’s final presentations.**

468. The GoS’s attitude toward settlement was clear. Any effort to reach compromise — by
the ABC members, the ABC Experts or the members of the Abyei community themselves —
was rebuffed. The Government’s attitude toward settlement was summed up by Ambassador
Petterson in his paper “Abyei Unresolved” where he says: “When | suggested privately to
Ambassador Dirdeiry that an equitable decision based on compromise would be a good
outcome, he told me flat out that there could be no compromise on a land issue.”* The
evidence unequivocally confirms that view.**

469. The ABC’s Program of work and Rules of Procedure did permit multiple
opportunities for the parties’ nominees on the ABC to have reached some form of consensus
had they wished to do so. The parties’ representatives collaborated closely in helping to
finalize the draft of those Rules of Procedure initially presented by the ABC Experts.
Pursuant to those Rules, the parties and the full ABC sat and listened to one another’s first
presentations, were present during every field interview in the Abyei Area and reconvened
again for final presentations over a two day period. The Government could have asked the

491 Second Witness Statement of Minister Deng Alor Kuol, at p. 16, 183 (“The ABC members all agreed that
consensus would not be possible.”).

% Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to the Abyei Boundaries Commission
14 to 21 April 2005,” at pp. 24-30, Exhibit-FE 14/5a.(

% Ambassador D|rde|ry, Transcript of GoS Preliminary Presentation, “Oral Evidence Submitted to the Abyei
Boundarles Commission 14 to 21 April 2005,” at pp. 29-30, Exhibit- FE 14/5a (emphasis added).

See below at paras. 479-480.

% D. Petterson, Abyei Unresolved: A Threat to the North-South Agreement Paper contributed to the 11
September 2006 Symposium entitled, Sudan’s Peace Settlement: Progress and Perils, at p. 3, Exhibit-FE 19/22
Semphasm added).

% Witness Statement of Minister Deng Alor Kuol, at p. 24, §151 (“I do recall a conversation, shortly after the
conclusion of the parties’ final presentations, with ‘Ambassador Dirdeiry regarding the process for completing
the ABC Report. He expressed his view to Mr James Lual Deng and me that the scope of the parties’
differences on the question of the Abyei Area was such that there was little point in trying to achieve any kind of
consensus between the SPLM/A and the GoS representatives on the ABC Commission. He told us that the issue
had now become something far greater than a dispute simply about the Misseriya and the Ngok Dinka. He told
us that it would better to wait for the decision of the Experts to be delivered to the Presidency in Khartoum, as
the parties were clearly never going to agree between themselves.”).
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ABC Experts to make another effort to seek consensus at any time during this period (but, of
course, did not do so).

470. Even after the parties’ final presentations to the ABC had been made, nothing in the
Rules of Procedure precluded the GoS from requesting the ABC Experts to arrange a meeting
before the presentation to the Presidency, or to circulate a draft of the Report for the purposes
of reaching consensus. As discussed above, the GoS never made such a request and never
complained about the lack of any such meeting or the failure of the ABC Experts to circulate
the draft Report.*’

471. Insum, there is no basis for characterizing the ABC Experts’ efforts in seeking a
consensus between the parties or the ABC as a violation of a procedural guarantee, much less
a serious violation of a fundamental procedural guarantee. Neither the Article 14 consensus
provision, introduced into the ABC proceedings by the ABC Experts themselves rather than
the parties, nor the actions of the ABC Experts and the parties, provide even a tenuous basis
for the Government’s claim that there was some sort of grave procedural breach in this
respect. On the contrary, the Government’s misleading and inaccurate account of the ABC
proceedings obscures the fact that it not only expected, but insisted upon, exactly the course
of action that the ABC Experts followed.

d) The GoS Waived Any Objection to the ABC Experts’ Efforts to
Reach Consensus

472. Even if one assumed (contrary to fact) that the ABC Experts had violated Article 14
of the Rules of Procedure, any such violation was waived by the Government. As discussed
above, it is well-settled that procedural objections must be raised at the time they occurred or
they will be waived.*®

473. If the GoS had genuinely considered the ABC Experts’ actions to violate the Rules of
Procedure, they had ample opportunity to raise the objection, either before completing the
parties’ final presentations, before making arrangements for the presentation of the ABC
Experts’ final report in Khartoum, before travelling to Khartoum, before making
arrangements for the presentation at the Presidential Palace, before the ABC Experts began to
present the ABC Report to the Presidency or immediately after the ABC Experts had
concluded their presentation. The Government raised no objection at any of these points; on
the contrary, the Government affirmatively cooperated with the ABC Experts’
implementation of the Terms of Reference and Rules of Procedure.

474. Indeed, the Government’s complaints that the “ABC Experts never called a final
meeting”** or made any “attempt to discuss their findings with the Parties™® are belied by its
own position in presentations to the ABC. The GoS made its hostility to any form of
compromise very clear in its First Presentation, where slide 51 (stating the Government’s
view of “what the ABC shall not do”) declared:

497 See above at para. 469.

498 5ee above at paras. 354-362.
99 GoS Memorial, at para. 221.
%% G0S Memorial, at para. 92(6).
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“It shall not open the issue for renegotiation. It shall not prefer equitable compromise
to scientific research.”™

475.  If the Government had raised a procedural objection under Article 14 at any of the
times identified above, it could have been taken into account. The ABC Experts could have
discussed with the parties whether they wanted to review a draft of the ABC Report or make
another effort to reach consensus. But, of course, the Government did no such thing, because
it considered that the ABC Experts were doing exactly what was contemplated and because it
realized that efforts to reach consensus had been exhausted and would have been futile.

(1) The GoS Suffered No Prejudice from the ABC Experts’
Approach to Reaching Consensus

476. Even if one assumed (again, contrary to fact) that the ABC Experts committed some
serious procedural breach as a result of its approach to reaching consensus, which was not
waived, and that this might be an admissible ground for claiming an excess of mandate, it
would still not constitute a ground for invalidating the ABC Report. That is because the ABC
Experts’ actions in this regard would have had no impact on the outcome of the Experts’
decision. For the reasons already discussed,** this is a fatal obstacle to the procedural
complaints raised by the Government.

477.  As discussed above, despite multiple efforts to reach consensus, the parties’
delegations on the Commission (and their other representatives) were unable to reach any
common ground.®® There is no basis whatsoever for suggesting that further efforts at
reaching an agreement would have produced any different result. Indeed, despite the
Experts’ efforts to encourage a consensus between the parties, there was no realistic prospect
of achieving this.

478. The ABC Experts’” unsuccessful efforts to achieve a compromise (detailed above)
illustrate the absence of any realistic possibility that the parties’ might have settled their
disputes through further negotiations.*® Dr. Johnson acknowledged exactly this in an
interview in the Sudan Tribune in May 2006:

“[A]t the beginning of our deliberations, before we went to the field, our chairman
said to the chairman of the government delegation that we hoped there might be
compromise that would be just and equitable to both sides. He was told that there
could be no compromise. The government could not compromise over its control of
land, and if there was any attempt at that, we risked going back to war. We were
presented with a situation that was very difficult to deal with. There was no
possibility of persuading the two sides to compromise on their positions, and all we
could do was treat what they presented us as evidence to be compared with other
evidence, for us to come up with a decision.”**

%01 50S Opening Presentation, dated 11 April 2005, at p. 51, Exhibit-FE 14/2.

%02 5ee above at paras. 298-307.

%03 5ee above at paras. 460-466.

%04 5ee above at paras. 458-466.

505 “Interview with Douglas Johnson, expert on the Abyei Boundary Commission,” Sudan Tribune, 29 May
2006, at p. 3, Annex 85 to GoS Memorial (emphasis added). See also GoS Opening Presentation, dated 11 April
2005, at p. 48 (“NO PARTY CAN MAKE ANY CONCESSION WITH REGARD TO SUCH ISSUE. 2. To
determine what had exactly taken place one hundred years ago, is a matter that shall be left for historians and
experts not facilitators or mediators. 3. The decision shall be based on scientific researchn NOT compromise”).
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479.  Similarly, as noted above, the Government again made it clear in its final presentation
to the ABC Experts that it opposed any effort to reach consensus:

“[T]he ABC is now being known as the committee that is going to resolve this issue
once and for all. Its decision is binding and its decision is on scientific and legal
documents that are going to be presented, it’s not a compromise committee, it’s a sort
of a judicial committee.”s®

“The communities had understood that, the nature of this dispute is a dispute of a
kalenke. Kalenke is the Misseriya word for boundaries ... Kalenke are drawn, Mr
Chairman, on legal and factual grounds and not on compromise.”"

480. In these circumstances further discussions among the members of the Commission
would have accomplished nothing in reaching a consensus. Any purported failure adequately
to seek consensus by the ABC Experts certainly would not remotely approach the degree of
prejudice required to disregard the ABC Report.

* * * * *

481. Insum, there is no basis at all for the Government’s complaints about the ABC
Experts” handling of efforts to reach consensus among the Commission members (quite apart
from the fact that such claims do not constitute an excess of mandate). That is true for
multiple, independently sufficient reasons:

a. The parties’ procedural agreements and the Rules of Procedure specifically
provided that the ABC Experts were to prepare the final ABC Report, without
limiting or restricting how the ABC Experts might seek to achieve consensus. The
only provision of the Rules of Procedure cited by the Government was nothing more
than the contemplation of reasonable efforts by the ABC Experts (“will endeavor”),
and not the prescription of particular mandatory procedural steps. Indeed, the parties’
Terms of Reference and Program of work made it perfectly clear that the ABC
Experts prepared and presented the ABC Report in exactly the manner that was
contemplated by the parties. Certainly nothing forbade, and the parties’ procedural
arrangements instead contemplated, the approach that the ABC Experts adopted.

b. The parties repeatedly and specifically discussed the presentation of the ABC
Experts’ final ABC Report to the Presidency during the weeks before that
presentation occurred. Throughout these discussions, there was never any suggestion
by the Government that the course being adopted by the ABC Experts was improper
or that the GoS preferred a different approach. On the contrary, the Government
made it clear that it wanted no further efforts to achieve a consensus and that such
efforts would be futile.

C. Even if one assumed (contrary to fact) that the ABC Experts’ efforts to
achieve a consensus violated some (unspecified) provision in the parties’ procedural
agreements, that was not a serious violation of a fundamental procedural guarantee —
and it is only such a violation that would permit the ABC Report to be disregarded.

506 Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 2, p. 1, Exhibit-
FE 19/16. (emphasis added).

7 Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 2, p. 1, Exhibit-
FE 19/16.
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The only provision of the Rules of Procedure cited by the Government only
contemplated reasonable efforts by the ABC Experts (“will endeavor”) to achieve
consensus and were contained in a provision that the ABC Experts themselves
introduced (rather than the parties). Any violation of such a provision would at most
have been an inadvertent misunderstanding of the ABC Experts’ own Rules of
Procedure.

d. The Government waived any possible objection to the ABC Experts’ approach
to achieving consensus and presenting the final ABC Report.

e. In any event, the Government does not identify any procedural injury arising
from the ABC Experts’ efforts to achieve consensus, much less the sort of grave
prejudice required to disregard an adjudicative decision. The ABC Experts made
three separate efforts to achieve consensus — each of which failed; at the same time,
the Government made very clear that it was unwilling to accept any compromise on
the question of the Abyei Area boundaries. In these circumstances, there is no basis
at all for suggesting that further efforts to achieve consensus would have been
successful.

In these circumstances, the Government has entirely failed to sustain its very heavy burden of
overcoming the deference owed to adjudicative bodies’ procedural decisions and proving
some sort of serious violation by the ABC Experts of a fundamental procedural guarantee in
relation to their final ABC Report — much less a procedural violation that would begin to
justify disregarding the Report.

482. Finally, there is a broader point which demands to be made. The Government’s
Memorial asserts in unequivocal terms that:

“[d]espite the clear language and intent of the Abyei Protocol and the Rules of
Procedure, the GoS was never informed nor consulted on the final outcome of the
ABC Report.... The constituent instruments specified the conditions — the only
conditions — under which the Experts could decide for themselves. Those conditions
were never fulfilled. ... Not only did the ABC Experts not comply with the Rules of
Procedure; through that failure they produced a result which impugned the
integrity of the process as a whole.”*®

483. That high rhetoric is a mask for low motives. As discussed above, the Government’s
pretended procedural objections and accusations of a lack of integrity are after-the-fact
inventions. The parties’ agreements concerning preparation and presentation of the ABC
Report — which the Government’s Memorial unhelpfully fails to mention — were crystal clear
and unmistakable. The parties’ contemporaneous conduct regarding the ABC Report — again,
unhelpfully omitted by the Government — was precisely and comprehensively consistent with
these agreements. In particular, the GoS’s own actions were perfectly consistent with the
parties” agreements and the ABC Experts’ actions.

484. The truth of the matter is that the Government has disingenuously manufactured a
purported procedural complaint based on a deliberate misreading of the parties’ agreements
and a deliberate omission of the relevant procedural history. That is no basis for criticizing
the ABC Experts; it is only another basis for criticizing the Government’s own litigation

%% GoS Memorial, at paras. 226-227 (emphasis added).
- 126 -



tactics, which appear to be aimed at sowing as much confusion as possible, regardless of the
truth of its statements or the sincerity of its claims.

D. Three of the ““Substantive Breaches Alleged by the Government Were Not
Excesses of Mandate and Were Instead Manifestly Correct Interpretations of
the Parties” Agreements and the Evidentiary Record

485. The Government asserts that the ABC Experts also exceeded their “substantive
mandate,” defined by the GoS Memorial as “the scope of the consent given by the Parties to
the [ABC Experts] to resolve the dispute” submitted to them.*®® In particular, the
Government alleges that the ABC Experts committed four separate substantive excesses of
mandate based on allegedly: (a) “refus[ing] to decide the question asked;” (b) “answering a
different question than that asked;” (c) “ignoring the stipulated date of 1905;” and (d)
“allocating grazing rights within and beyond the Abyei Area.”**°

486. We consider the first three of these purported “substantive” breaches in this section
(Part 11(D)) and then consider the Government’s final claim regarding the supposed allocation
of grazing rights separately (in Part I1(E)). Each of the first three of these alleged
“substantive” breaches amounts to either the same, or a closely related, complaint and they
are best considered together.

487. None of these three alleged excesses of substantive mandate has any basis. That is
true for multiple independently sufficient reasons. In particular, none of the Government’s
claims about the ABC Experts’ supposed disregard of their substantive mandate are
supported by the content of the ABC Report, the terms of which flatly contradict each of the
Government’s claims.

488. Rather, the complaints in the GoS Memorial are nothing more than inadmissible
efforts by the GoS — under various guises to relitigate different aspects of the merits of the
parties’ dispute. At bottom, what the Government’s Memorial complains of is the ABC
Experts’ refusal to accept the GoS’s substantive interpretation of the definition of the Abyei
Area in Article 1.1.2 of the Abyei Protocol. That substantive disagreement is simply not
grounds for challenging the ABC Report as an excess of mandate (and, in any event, the ABC
Experts’ substantive decision was perfectly correct).

* * * * *

489. The Government’s three complaints about the ABC Experts’ supposed excess of their
substantive mandate are wholly unfounded. When one considers each one of the
Government’s complaints, and compares these allegations with what the ABC Report
actually says, there is no basis for concluding that the ABC Experts “refused to perform the
task” put to them, “answered the wrong question,” or “ignored the stipulated date.” Rather,
the ABC Experts diligently addressed precisely the issue that was set forth in Article 5.1 of
the Abyei Protocol — namely, “to define and demarcate the area of the nine Ngok Dinka
Chiefdoms transferred to Kordofan in 1905, referred to herein as Abyei Area.”"

5% 50S Memorial, at paras. 227-228.

%1% G0S Memorial, at para. 229.

*11 Abyei Protocol, Art. 5.1, Appendix C to SPLM/A Memorial; see also Abyei Annex, Art. 1, Appendix D
to SPLM/A Memorial; ABC ToR, Art 1.1 and 1.2, Appendix E to SPLM/A Memorial.
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1. The ABC Experts Did Not Commit a Substantive Excess of Mandate
by Refusing to Answer the Question Presented to Them

490. First, the Government argues that the ABC Experts “refused to carry out [the] task
[assigned to them,] and thereby exceeded their mandate.”*? According to the GoS Memorial,
“[t]he mandate of the ABC Experts was clear, i.e. to define an area transferred in 1905,” but
“the ABC Experts declined to answer the question they were tasked to answer.”*?

491. There is no substance to the Government’s claim that the ABC Experts did not answer
the question, or carry out the task, with which they were presented. That is true for a number
of separate reasons, any one of which is independently sufficient grounds for rejecting the
Government’s complaint.

1) The ABC Experts Answered the Question that Was
Addressed to Them

492. The ABC Experts carefully and thoroughly addressed exactly the issue that was
submitted to them. That is made clear by the content and substantive analysis in the ABC
Report.

493. Preliminarily, it is striking that, in the course of arguing that the ABC Experts refused
to decide the dispute submitted to them, the Government never defines what it considers the
dispute to be. As discussed elsewhere, the relevant task that the ABC Experts were to
address under the Abyei Protocol was “to define and demarcate the area of the nine Ngok
Dinka Chiefdoms transferred to Kordofan in 1905, referred to herein as Abyei Area.”* Itis
impossible to see how the Government can claim that the ABC Experts did not substantively
address this task. On the contrary, any attention to the terms of the ABC Report makes it
clear that the ABC Experts decided exactly the matter that was submitted to them.

494. The ABC Report began by restating the ABC’s mandate (which the Government
claims the ABC Experts ignored): “the Presidency shall establish the *Abyei Boundaries
Commission (ABC) to define and demarcate the Area of the nine Dinka Chiefdoms
transferred to Kordofan in 1905.””**> It would be surprising for the ABC Experts to have
ignored this mandate — as the Government claims — given that they began the ABC Report by
referring so prominently to it.

495. The ABC Report’s Preface then noted that the “two sides [had] presented their own
positions concerning the mandate of the ABC and their contrasting definitions of the area
under consideration.”® The Report also noted that the parties and their witnesses presented
“two sharply differing versions of what constitutes the Abyei Area.”®’ The ABC Experts
next summarized these different versions as follows:

“The Government of Sudan’s position is that the only area transferred from Bahr el
Ghazal to Kordofan in 1905 was a strip of land south of the Bahr el Arab/Kiir; that the
Ngok Dinka lived south of the Bahr el Arab/Kiir prior to 1905, and migrated to the
territory north of the river only after coming under the direct administration of

%12 G508 Memorial, at para. 234.

513 GoS Memorial, at para. 230.

514 AbyE| Protocol, Art. 5.1, Appendix C to SPLM/A Memorial.
ABC Report, Part I, at p. 3, Appendix B to SPLM/A Memorial (emphasis added).
ABC Report, Part I, at p. 10, Appendix B to SPLM/A Memorial (emphasis added).
7 ABC Report, Part |, at p. 10, Appendix B to SPLM/A Memorial (emphasis added).
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Kordofan. Therefore the Abyei Area should be defined as lying south of the Bahr el
Arab/Kiir, and excluding all territory to the north of the river, including Abyei Town
itself. This is opposed by the SPLM/A position, which is that the Ngok Dinka have
established historical claims to an area extending from the existing Kordofan/Bahr el
Ghazal boundary to north of the Ragaba ez Zarga/Ngol, and that the boundary should
run in a straight line along latitude 10°35’N.”**

Again, there can be no doubt but that the ABC Experts clearly understood from the parties’
submissions both of their respective positions on the definition of the Abyei Area.

496. The ABC Report then turned to the definition of the Abyei Area, in the context of the
issues and the evidence that had been presented by the parties. The ABC Report explained
that the Commission had sought “to determine as accurately as possible the area of the nine
Ngok Dinka Chiefdoms as it was in 1905.”%* In doing so, the ABC Experts observed that
“[n]o map exists showing the area inhabited by the Ngok Dinka in 1905 and that there was
not “sufficient documentation produced in that year [1905] ... that adequately spell out the
administrative situation that existed in that area at that time.”®

497. The ABC Experts’ treatment of the definition of the Abyei Area in the ABC Report
was consistent with the explanations that the Experts had provided during the preceding
months, without objection from the parties, of the definition of the Abyei Area. These
explanations included (by way of example) references to the “territory [which] was being
used and claimed by those 9 chiefdoms when the administrative decision was made to place
them in Kordofan,”** “the boundaries of the nine Dinka Chiefdoms as they existed 100
years ago,”* and “the area of the nine Ngok Dinka Chiefdoms, which were transferred to
Kordofan Province from Bahr EI Ghazal Province in 1905.”°%

498. Again, it is perfectly clear from both the language of the ABC Report and the ABC
Experts’ statements during the ABC proceedings, that they were focused on precisely the task
that is set forth in Article 5.1 of the Abyei Protocol. That is, the ABC Experts were
attempting “to define and demarcate the area of the nine Ngok Dinka Chiefdoms transferred
to Kordofan in 1905, referred to herein as Abyei Area.”?

499. As aconsequence, the ABC Report went on to consider nine Propositions which the
ABC Experts explained had “emerged from the GoS and SPLM/A presentations and from the
oral testimony.”* The ABC Experts’ discussion of these Propositions provided an expert
analysis of the geographic scope of the Abyei Area and, in particular, “the area of the nine
Ngok Dinka Chiefdoms as it was in 1905 (or, as alternatively phrased in the Report, “the
territory occupied and used by the nine Ngok Dinka Chiefdoms™).>*

500. The ABC Experts’ responses to the nine Propositions rejected each party’s most
expansive claims about the historic extent of the Abyei Area (Propositions 2, 3, 6, 7 and 9).°%

318 ABC Report, Part I, at p. 11, Appendix B to SPLM/A Memorial (emphasis added).
519 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).
520 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.

521 ABC Report, Part 11, App. 4, at pp. 155-156, Exhibit-FE 15/1 (emphasis added).

522 ABC Report, Part 11, App. 4, at p. 41, Exhibit-FE 15/1 (emphasis added).

523 ABC Report, Part 11, App. 4, at p. 58, Exhibit-FE 15/1 (emphasis added).

524 Abyei Protocol, Art. 5.1, Appendix C to SPLM/A Memorial.

525 ABC Report, Part I, at p. 12, Appendix B to SPLM/A Memorial.

526 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.

2T ABC Report, Part I, at p. 18 (Proposition 8), Appendix B to SPLM/A Memorial (emphasis added).
%28 ABC Report, Part |, at pp. 13-14, 16-17, 19, Appendix B to SPLM/A Memorial.
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The ABC Report provided a detailed discussion of historical evidence aimed at defining the
extent of the territory that was used and occupied by the Ngok Dinka and by the Misseriya in
1905 (Propositions 2, 3, 4, 6, 7, and 8).°* The ABC Experts relied in the first instance on
evidence from 1905 (and from immediately preceding and following years), but subsidiarily
considered evidence from subsequent periods, based on their conclusion that there had been a
“continuity” of usage and occupation by the Ngok Dinka. The ABC Experts explained that
this continuity of usage and occupation enabled inferences to be drawn about the extent of
Ngok Dinka territory in 1905, based upon the extent of their territory in later periods
(Proposition 8).5%

501. Relying on these conclusions about the historical record, the ABC Report identified
an area where the Ngok Dinka had in 1905 “established dominant rights of occupation,”* as
well as a further area (“between latitudes 10°10°N and 10°35’N”) as to which the Ngok
Dinka had “secondary rights.”* The ABC Experts separately noted that the area of shared
rights it had identified “closely coincides with the band of Goz, which a number of sources
identify as the border zone between the Ngok and the Misseriya.”* The ABC Report then
relied on local principles of land law, and the “legal principle of the equitable division of
shared secondary rights,” which the ABC Experts concluded mandated division of the area of
shared rights in the goz between the Ngok Dinka and the Misseriya.>*

502. Relying on their extensive historical analysis of the land rights and usage of the Ngok
Dinka, the ABC Experts made specific geographic determinations about the area occupied
and used by the nine Ngok Dinka Chiefdoms in 1905. In particular, the ABC Experts
concluded that (a) the Ngok Dinka had enjoyed “dominant rights to areas along the Bahr el-
Arab and Ragaba ez-Zarga ... that predated 1905;5* (b) “there is as yet no clear independent
evidence establishing the northernmost boundary of the area either settled or seasonally used
by the Ngok;”** (c) there is “sufficient evidence ... to accept Ngok claims to permanent
rights southwards roughly from latitude 10°10” N,”**" being the southern border of the goz;
(d) “the Misseriya have established secondary rights through the Goz belt to the area south of
it, while the Ngok have secondary rights north of latitude 10°10’N [to latitude 10°35’N, being
the northern border of the goz];*® and (e) “[b]ased on the legal principle of equitable division
of shared secondary rights ... the northern boundary [of the Abyei Area] should fall within
the zone between latitudes 10°10° N and 10°35” N,”** and specifically “latitude

100227307 N.”*%0

503. Having defined the Abyei Area, the Commission then set forth latitudinal and
longitudinal lines defining the Abyei Area’s geographic scope in a “Final and Binding

529 ABC Report, Part |, at pp. 16-19, Appendix B to SPLM/A Memorial.

5% ABC Report, Part I, at p. 21 (“The administrative record of the Condominium period and testimony of

persons familiar with the area attest to the continuity of Ngok Dinka settlements in, and use of, places north of

the Bahr el-Arab between 1905 and 1965.”), Appendix B to SPLM/A Memorial.

%81 ABC Report, Part I, at p. 21 (“There is compelling evidence to support the Ngok claims to having dominant

rights to areas along the Bahr el-Arab and Ragaba ez-Zarga and that these are long-standing claims that
redated 1905.”), Appendix B to SPLM/A Memorial (emphasis added).

%2 ABC Report, Part I, at pp. 21-22, Appendix B to SPLM/A Memorial.

5% ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial.

5% ABC Report, Part |, at p. 20, Appendix B to SPLM/A Memorial.

535 ABC Report, Part |, at p. 21, Appendix B to SPLM/A Memorial.

5% ABC Report, Part I, at p. 43, Appendix B to SPLM/A Memorial.

587 ABC Report, Part I, at p. 43, Appendix B to SPLM/A Memorial.

5% ABC Report, Part I, at p. 44, Appendix B to SPLM/A Memorial.

%% ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial.

0 ABC Report, Part I, at p. 22, Appendix B to SPLM/A Memorial.
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Decision.”* Those coordinates were then drawn by a cartographer on Map 1 (titled “Abyei
Area Boundaries”).>*

504. Given the terms of the ABC Report, it is impossible to conclude that the ABC Experts
refused to “carry out the task” or “answer the question” put to them. To the contrary, the
ABC Experts very clearly “define[d] and demarcate[d]” the Abyei Area, doing so both with
specific latitudinal and longitudinal coordinates in their “Final and Binding Decision,” and by
delimiting the same coordinates on Map 1 showing the “Abyei Area Boundaries.” This was
precisely the task that the ABC Experts were mandated to perform and their Report
responded to precisely the question they were asked to answer.

(2) The Government’s Bases for Claiming that the ABC
Experts Refused to Answer the Question Put to Them
Are Patently Misconceived

505. Despite the foregoing, the Government’s Memorial contends that “[t]he mandate to
the ABC Experts was clear, i.e., to define an area transferred in 1905,” but “the ABC Experts
declined to answer the question they were tasked to answer.”**® In particular, the Government
cites a two sentence passage from Appendix 2 of the ABC Report, which observes that the
“boundaries of the Ngok Dinka ... [were] not precisely delimited and demarcated,” and states
that the ABC Experts therefore had to “determine the nature of the established land or
territorial occupation and/or use rights by all the nine Ngok Dinka chiefdoms.”* The
passages from the ABC Report relied upon by the Government do not begin to suggest that
the ABC Experts refused to “answer the question” put to them; that is true for a number of
separate reasons.

506. First, it is notable that the Government’s principal basis for claiming that the ABC
Experts refused to fulfill their mandate is a two sentence passage from an Appendix to the 45
page ABC Report. If the ABC Experts had in fact refused to answer the question that was
put to them, one could presumably find that refusal in the body of the ABC Report, and not
buried in one of a number of lengthy Appendices. When one in fact looks at the ABC Report
—as detailed at paragraphs 492-504 above — it is obvious that the ABC Experts in one way
refused to answer the question put to them. To the contrary, they answered it very
specifically — with the Government’s real complaint being with the substance of the answer,
rather than with the purported fact that no answer was given.

507. Second, the quoted passage from Appendix 2 is plainly not a refusal by the ABC
Experts to answer the question put to them. The passage in question merely says that:

“[t]he boundaries of the Ngok Dinka that were transferred to Kordofan for
administrative reasons in 1905 were, like most boundaries in Sudan at the time, not
precisely delimited and demarcated.... It is therefore incumbent upon the experts to
determine the nature of the established land or territorial occupation and/or use rights
by all the nine Ngok Dinka chiefdoms, with particular focus on those in the northern-
most areas that formed the transferred territory.”**

%1 ABC Report, Part |, at p. 21, Appendix B to SPLM/A Memorial.

52 ABC Report, Part I, at p. 46, Appendix B to SPLM/A Memorial.

5% GoS Memorial, at para. 230.

>4 GoS Memorial, at para. 230 (quoting “ABC Experts’ Report, Appendix 2, at p. 21”).

%5 ABC Report, Part I1, App. 2, at p. 21 (quoted in GoS Memorial, at para. 230), Exhibit-FE 15/1.
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508. This is a wholly unexceptional set of observations, which in no way evidences a
refusal by the ABC Experts to define the area of the nine Ngok Dinka Chiefdoms transferred
to Kordofan in 1905. The quoted passage says only that there were no clearly delimited or
demarcated boundaries of the Ngok Dinka in 1905. That observation is plainly correct (as the
Government’s Memorial subsequently acknowledges)>*® and cannot be cause for criticism of
any sort. Indeed, a comparable observation is made in the Preface to the ABC Report, which
comments that “a 1905 map showing the Ngok territory does not exist”** — a comment that
the Government does not criticize.

509. Equally, the observation in Appendix 2 that, given the absence of any delimitation of
the Ngok Dinka territory in 1905, it was necessary for the ABC Experts to “determine the
nature of established land or territorial occupation and/or use rights by all the nine Ngok
Dinka chiefdoms™**® is also wholly unexceptional. The passage in Appendix 2 is merely an
observation that, since there was no contemporaneous map or delimitation of the Ngok Dinka
territory in 1905, the ABC Experts themselves would have to ascertain the nature and extent
of the Ngok Dinka’s occupation and use of territory at the time. This is not a refusal by the
ABC Experts to address the issue presented to them, but instead a forthright statement that
the Experts would need to address that issue in making their decision.

510. The Government also claims that the ABC Experts’ statements in Appendix 2 “assert
that [it] was impossible” to determine the area of the nine Ngok Dinka Chiefdoms transferred
to Kordofan in 1905, supposedly because the ABC Experts noted that the Ngok Dinka
territory had not been delimited at that time.>* The quoted passage from Appendix 2 does
nothing of the sort. The observation that the territorial boundaries of the Ngok Dinka had not
been delimited was not a statement that the Abyei Area could not be determined: on the
contrary, it was a step in the ABC Experts’ explanation of how they went ahead to determine
the area of the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905 (in the body of
their 45 page ABC Report).

511. The Government also levels a page of criticisms of the foregoing passage in Appendix
2, claiming that it is “imprecise,” “misdirect[ed],” “contradictory” and historically
inaccurate.®® Those criticisms are wrong as a matter of substance, but also irrelevant. It
would not matter if the quoted passage were as confused or inaccurate as the Government
claims: errors or contradictions in the ABC Experts’ reasoning are irrelevant. The relevant
issue is whether or not the ABC Experts answered the question that was put to them, which
they plainly did.

512. The Government’s Memorial also criticized the ABC Report for stating that there was
not “sufficient documentation produced in that year [1905] by Anglo-Egyptian Condominium
government authorities that adequately spell out the administrative situation that existed in
that area at that time.”** The Government cryptically attacks this observation as

%46 GoS Memorial, at para. 231(a) (“The many peoples of the Sudan had never had fixed boundaries™).
Although the Government’s comment accurately acknowledges the absence of clearly delimited and defined
boundaries in the Sudan, its assertion that there were no fixed boundaries at all is in fact inaccurate. Many
of the tribes of the Sudan, particularly in the Nile regions, did have fixed boundaries, albeit they were not
clearly delimited.”).

7 ABC Report, Part |, at p. 11, Appendix B to SPLM/A Memorial.

58 ABC Report, Part 11, at p. 21 (quoted in GoS Memorial, at para. 230), Exhibit-FE 15/1.

%9 GoS Memorial, at para. 231(c).

%0 G0S Memorial, at para. 231(a)-(d).

%51 GoS Memorial, at para. 232 (quoting “ABC Experts’ Report, Preface, p. 4”).
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“misdirection,” suggesting that it indicated that the ABC Experts were demanding proof of a
boundary in 1905 “beyond a reasonable doubt.”*

513. Itis plain that the extract quoted in the GoS Memorial does nothing more than record
an observation that there was limited Anglo-Egyptian documentation produced in 1905 (“that
year”) that showed “the area inhabited by the Ngok Dinka in 1905.” That observation is not
misdirected or inaccurate, but plainly true and to the point. The ABC Experts merely
observed that there were neither maps nor Condominium documents from the year 1905 that
clearly showed the full extent of the Ngok Dinka territory. That is made clear by the very
next sentence of the ABC Report (which the Government chooses not to quote):

“Therefore, it was necessary for the experts to avail themselves of relevant historical
material produced both before and after 1905, as well as during that year, to
determine as accurately as possible the area of the nine Ngok Dinka chiefdoms as it
was in 1905,

514.  This (very next) sentence again makes perfectly clear that the ABC Experts’
observations about the documentary and cartographic evidence from 1905 were in no way a
refusal to define the Abyei Area and delimit the area of the nine Ngok Dinka Chiefdoms
transferred to Kordofan in 1905. This sentence shows, exactly to the contrary, that the ABC
Experts were intent, despite evidentiary obstacles, on “determin[ing] as accurately as
possible the area of the nine Ngok Dinka chiefdoms as it was in 1905.” Again, it is
impossible to see how the Government can attempt to shoe-horn a refusal to perform the
ABC Experts’ mandate into this statement.

2. The ABC Experts Did Not Answer a Different Question from that
Asked

515. The Government also claims that the ABC Experts refused to ask the “right question —
what was ‘the area of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905,”” and
instead “answered a quite different question, about tribal customary rights concerning a much
later date (apparently 1956 or 1965).”*** According to the GoS Memorial, the ABC Report
made “an unwarranted shift from transferred area to land use,”** which amounted to an
excess of mandate.

516. The Government’s allegations are, for the most part, simply the converse or mirror
image of its claims that the ABC Experts refused to answer the question, or to perform the
task, that was addressed to them. Again, the Government’s allegations are simply wrong, for
many of the reasons discussed in the preceding section. That is clear from the terms of the
ABC Report and the ABC Experts’ analysis.

517. As already discussed, the ABC Experts began their analysis by restating their mandate
(“the right question™),*® and then went on to discuss in detail “the area of the nine Ngok
Dinka Chiefdoms as it was in 1905’ (or, as alternatively phrased in the Report, “the
territory occupied and used by the nine Ngok Dinka Chiefdoms”).**® The ABC Report also

%52 GoS Memorial, at para. 232.

%53 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).
%54 GoS Memorial, at para. 235.

%% G0S Memorial, at para. 238(d).

556 ABC Report, Part I, at p. 3, Appendix B to SPLM/A Memorial.

7 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial.

%58 ABC Report, Part I, at p. 18 (Proposition 8), Appendix B to SPLM/A Memorial.
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concluded by “defin[ing] and delimit[ing]” the latitudes and longitudes of the Abyei Area,
both in words and on Map 1.

518. Moreover, the ABC Experts did not answer “a quite different question” about tribal
customary rights in 1956 or 1965. Rather, as explained above, in determining the “area of the
nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905,” the ABC Experts obviously
needed to determine what “the area of the nine Ngok Dinka Chiefdoms” was. One could
hardly determine what the boundaries of the Abyei Area were without determining what was
included in the “area of the nine Ngok Dinka Chiefdoms.”

519. Thus, as also explained above, the ABC Experts devoted substantial historical
research to identifying as precisely as possible the area used and occupied by the nine Ngok
Dinka Chiefdoms in 1905.%° Not surprisingly, that is exactly how the ABC Report described
the ABC Experts’ analysis (in a sentence that the Government continues studiously to avoid):

“[1]t was necessary for the experts to avail themselves of relevant historical material
produced both before and after 1905, as well as during that year, to determine as
accurately as possible the area of the nine Ngok Dinka chiefdoms as it was in
1905.7%°

520. There is nothing to the Government’s suggestion that the ABC Experts wrongly
considered a “much later date” than 1905.%" That is manifestly not true (because, as they
explained, the ABC Experts merely considered evidence from later and earlier periods in
order to determine as accurately as possible the state of affairs in 1905); it is also nothing but
a repetition of the Government’s claim that the ABC Experts “ignored the stipulated date”
(which is discussed separately below).>*

521. There is also nothing to the Government’s suggestion that, by considering the “tribal
customary rights” or “land use” of the Ngok Dinka and the Misseriya, the ABC Experts
answered “a different question” than that put to them. To the contrary, the ABC Experts
made it perfectly clear that, in order to determine the area of the nine Ngok Dinka Chiefdoms
that were transferred to Kordofan in 1905, it was necessary to ascertain the area used and
occupied by the Ngok Dinka in 1905.

522.  Again not surprisingly, this is exactly what the ABC Report said in the sentence
quoted above. Similarly, the ABC Experts said the same thing elsewhere, when they noted,
for example, that in order to determine “[t]he boundaries of the Ngok Dinka that were
transferred to Kordofan for administrative reasons in 1905,” they needed “to determine the
nature of the established land or territorial occupation and/or use rights by all the nine Ngok
Dinka chiefdoms.”®

523. The simple point, again, is that in determining the extent of the territory used and
occupied by the Ngok Dinka in 1905, the ABC Experts did not “answer a different question.”
Rather, as their Report explained they were doing, the ABC Experts addressed themselves
specifically to defining and delimiting the area of the nine Ngok Dinka Chiefdoms transferred

%59 See above at paras. 492-504.

560 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).

%! G0S Memorial, at para. 235.

%2 gea helow at paras. 545-569.

%63 ABC Report, Part 11, App. 2, at p. 21 (quoted in GoS Memorial, at para. 230), Exhibit-FE 15/1.
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to Kordofan in 1905. There is no basis for claiming that this is the “wrong” or a “different”
question; it is just the question that Article 5.1 of the Abyei Protocol put to the ABC Experts.

524. The Government’s Memorial also criticizes the ABC Report for “express[ing]” its
conclusions “in terms of an alleged dominant tribal claim of a group,” instead of “in terms of
territory transferred.”* In particular, the GoS quotes the ABC Experts’ statement that “[t]he
Ngok have a legitimate dominant claim to the territory from the Kordofan-Bahr-el-Ghazal
boundary north to latitude 10°10°N,”** and criticizes the ABC Report for being “expressed in
terms of legitimacy” and not “of fact.”**

525. The Government again deliberately misreads the ABC Report. It is clear from the
ABC Experts’ analysis that their “expression” of the Ngok Dinka’s dominant rights was a
summary of the ABC Experts’ conclusion about the extent of the Ngok Dinka territory in
1905. That is obvious from the ABC Report’s discussion, only one page earlier, of its
historical conclusions that “[t]here is compelling evidence to support the Ngok claims to
having dominant rights to areas along the Bahr el-Arab and Ragaba ez-Zarga and that these
are long-standing claims that predated 1905 and that there is “sufficient evidence ... to
accept Ngok claims to permanent rights southwards roughly from latitude 10°10” N.”>%

526. The ABC Experts were clearly addressing the extent of the territory that the Ngok
Dinka used and occupied in 1905 (as discussed in greater detail below).*® They were doing
so for the stated purpose of answering the question that was put to them. The ABC Experts’
observation that the Ngok Dinka’s rights were “legitimate” does not, by any conceivable
reading, contradict or undo their extensive and careful historical analysis. It merely confirms
that, given the historical record, the Ngok Dinka’s claims to have occupied and used the
territory in question in 1905 were well-founded. The use of the term “legitimate” does not
somehow undermine or contradict the ABC Experts’ historical conclusions.

527. The Government also criticizes the ABC Experts for “shift[ing] to the (utterly
unscientific) assessment of land use without records, of land rights without land rights
laws.”*™ These criticisms, so far as they can be understood, have no place in the discussion
of an alleged excess of substantive mandate. The Government’s claim that the ABC Experts
lacked the “records” necessary to determine “land rights” in a sufficiently scientific manner is
a complaint about the evidentiary record and the ABC Experts’ appreciation of that record —
not grounds for alleging that the ABC Experts exceeded their mandate.

528. Moreover, the Government ignores the fact that the ABC Experts and both parties
spent six days in the Abyei Area interviewing more than 100 residents and inspecting local
sites, precisely in order to determine what territory the Ngok Dinka and the Misseriya used in

%4 GoS Memorial, at para. 236.

%5 GoS Memorial, at para. 236 (quoting “ABC Experts’ Report, at p. 21”) (emphasis added by GoS).
%66 GoS Memorial, at para. 236 (quoting “ABC Experts’ Report, at p. 21”) (emphasis added by GoS).
7 ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial (emphasis added).

568 ABC Report, Part I, at p. 43, Appendix B to SPLM/A Memorial.

%9 gee helow at paras. 780-784.

%% GoS Memorial, at para. 238(b).
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1905.°™ The Government also ignores the fact that the documentary record from the Anglo-
Egyptian Condominium does permit historical and other experts to draw well-reasoned
conclusions regarding the use and occupation of territory in 1905 by the Ngok Dinka and
Misseriya — which is precisely what the Government’s presentations to the ABC purported to
do®” and precisely what the Government’s Memorial in this arbitration purports to do.*”

529. There is no basis for the Government’s suggestion that there were no “records” that
would support a “scientific” inquiry into the occupation and use of territory by the Ngok
Dinka and Misseriya. Indeed, it bears emphasis that it was precisely in order to perform a
scientific analysis of the witness testimony, oral traditions, historical sites, documentary
record and other evidence that the parties specified the expertises of the five ABC Experts
that they did (being “history, geography and any other relevant expertise”) and that experts in
history, politics, culture, and ethnography were selected.

530. It was by no means considered to be “unscientific” or impossible, as the Government
claims,”™ for these experts to assess the evidence in order to determine the territory used and
occupied by the Ngok Dinka and Misseriya in 1905. To the contrary, it was precisely to
ensure a scientific analysis — which the ABC Report provided — that these particular ABC
Experts were selected.

™ The Government’s presentations repeatedly made claims as to the territory used by the Ngok Dinka and
Misseriya in 1905. See GoS Opening Presentation, dated 11 April 2005, at p. 23 (“Part 111, Location of the
Ngok Dinka Chiefdoms in 1905”), at p. 28 (“Sultan Rob lived on [the River Kiir’s] southern bank”), at p. 34
(“the country of Sultan Rob and Sheikh Rihan was “to the south of the Bahr el-Arab”) Exhibit-FE 14/2; GoS
Additional Presentation, dated 17 June 2005, at p. 2 (“The Misseriya move to their Present homeland was
triggered by their confrontation with Sultan Sabun of Wadai who reigned in the 17" Century”) at p. 4 (“[b]efore
the last quarter of the eighteenth century the Misseria managed to fully establish themselves in their new
country”), at p. 6 (“Since [1850] the Messeria started referring to their homeland as Dar Abusalman. During
[these days] the Ngok Dinka did not yet cross to the north of the river) at p. 12 (“throughout the Mahdia, and
until the advent of the condominium, the Ngok Dinka continued to settle South of Bah el Arab”), Exhibit-FE
14/17 ABC Report, Part I1, App. 3, at pp. 27-28, Exhibit-FE 15/1.

72 The Government’s presentations repeatedly relied on the historical record to make claims as to the territory
used by the Ngok Dinka and Misseriya in 1905. See Ambassador Dirdeiry, Taped Recording of GoS Final
Presentation, File 1, at p. 1 (“the third area of focus was the reports of the travelers and British Officials who
visited the area during the period 1902 up to 1905, especially Major Wilkinson and Bimbashi Percival because
they were the people who told us where they found Sultan Rob and the people and the Ngok Dinka people. And
the reports had in fact told us about the Dinka country, so to speak, and that this Dinka country in which they
found Sultan Rob was to the south of Bahr El Arab.”), at p. 3 (“The relevant Misseriya testimonies are that they,
that is to say the Misseriya, fought against the Mahdiyya in Goleh.... This is Mr. Chairman telling us that the
Misseriya were there during the time of the Mahdiyya and during the Turkish rule”), at p. 5 (“we feel, Mr.
Chairman, that this report of the Bimbashi Percival is very much relevant when it comes to the location and the
country of the tribe in 1905... we can never over emphasize the importance of this very valuable and relevant
piece of evidence that we have presented early on and | think it is answering conclusively the question you have
posed to most of the people about the Dinka country...Mr. Chairman, | think this tells where the nine Ngok
Dinka chieftains were”), Exhibit-FE 19/15; GoS Additional Presentation, dated 17 June 2005, (citing various
documents from the historical record to seek to substantiate claims regarding location of Ngok Dinka and
Misseriya), Exhibit-FE 14/17; Ambassador Dirdeiry, Taped Recording of GoS Additional Presentatlon dated
17 June 2005, File 5, at pp. 1-2, (“This is Kordofan Province Monthly Diary, January 1951...%... a map of the
Mlsserlya Homeland including Abyei was drawn by D.C. Mr. Tibbs in 1953.”), Exhibit-FE 19/18.

* GoS Memorial, at paras. 279(e), 332-334, 341 ("having established who the Ngok Dinka are and where they
came from, we may now consider where they lived prior to 1905”), at paras. 342-348, 349 (“[o]ne of the next
descriptions of the Ngok position appears in the May issue of the 1905 Intelligence Report by Bimbashi
Percival...This puts Sultan Rob’s country squarely south of the Bahr al Arab and in the province of Bahr el
Ghazal”) at paras. 350-353, 354 (“[t]hus there was no particular uncertainty as to where the Dinkas lived in this

eriod.”
3 GoS Memorlal at para. 231(b) (“it would have been practically impossible to draw boundaries for them”
(i.e., the Ngok Dinka or other peoples of Sudan)), at para. 238(b) (“utterly unscientific” to determine where
Ngok Dinka and Misseriya lived).
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531. The Government also criticizes the ABC Experts for considering the Ngok Dinka’s
“use” of territory in 1905, contending cryptically that “[t]he criterion was transfer, not use.”"
As already discussed, the ABC Experts considered the territory used by the Ngok Dinka (and
the Misseriya) because that was necessary in order to determine the “area of the nine Ngok
Dinka chiefdoms transferred to Kordofan in 1905.” That was also why both parties
repeatedly addressed the extent of the territory “used” by the Ngok Dinka and Misseriya —
without any suggestion that this information was either immaterial or outside the scope of the
dispute submitted to the ABC Experts.

532. In assessing the Government’s complaint that the ABC Experts supposedly
inappropriately considered the “use” of territory, it is relevant to consider the repeated
submissions that the GoS and its Misseriya witnesses made regarding the historic usage of
territory in the Abyei region by the Ngok Dinka and Misseriya. In every one of these
submissions, the Government specifically addressed the supposedly inappropriate questions
of what territory the Ngok resided or settled in, established villages in, used, controlled or
were seated in:

a. In the GoS’ First Presentation to the ABC, section Il is entitled “Location of
the Ngok Dinka Chiefdoms, Country of Sultan Rob, in 1902, and their precise
location in March 1905, which is the fateful date.”* Behind this title page is a two-
page extract which is noted as being “The Anglo Egyptian Sudan, The Rhodes
Library, Oxford.”*” On the second page of that extract, there is a section highlighted
which reads: “Sultan Rob appears to exercise a certain amount of authority over a
large area of country extending from [the] Shilluks boundary in the E. to Chak Chaks
boundary in the W., with the Bahr el Arab as his Arab frontier on [the] N. and the Lol
river, both banks, and the Bahr El Ghazal on the S.”®®

b. Ambassador Dirdeiry urged during the GoS’ Final Presentation to the ABC on
16 June 2005: “[In] Abyei Town unanimously we had been told that there were only
three tombs. The two tombs which we had visited and the third tomb of Deng Abot of
which we did not visit. This is telling us Mr. Chairman of very important and relevant
part of the story. That Abyei Town was not at all the seat of any of the Ngok Dinka
Sultans before Deng Majok.”*"

C. The “Second” Final Presentation to the ABC by GoS, 17 June 2005 stated:
“The Ngok Dinka continued to move along with other Dinkas for centuries. They
settled in the Zeraf Island, Upper Nile. ... [T]he third generation retreated for
security reasons and settled in Kerreita to the south of the River Bahr el Arab. The
fourth generation, led by Sultan Arob, went deep in the south to settle near their next
of kin the Twij. ... Throughout the Mahdia, and until the advent of the condominium,
the Ngok Dinka continued to settle South of Bahr el Arab. Their paramount chief
hosted the non-Mahdist Messeria who took refuge in Baralil near Lol River. ...
Chief Arob sealed a pact of brotherhood with Ali El Gula the Nazir of the Messeria.
Because of that pact, Chief Arob and his people started crossing the river and
establishing villages north of Bahr el Arab. The Ngok Dinka did not cross in one

575 GoS Memorial, at para. 238(a).

576 Basic Documents of the Government of the Sudan, First Presentation, at p. 17, Exhibit-FE 14/4.

577 Basic Documents of the Government of the Sudan, First Presentation, at pp. 17-19, Exhibit-FE 14/4.

578 Basic Documents of the Government of the Sudan, First Presentation, at p. 19, Exhibit-FE 14/4 (emphasis
added).

* Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 17 June 2005, File 1, at p. 2,
Exhibit-FE 19/15 (emphasis added).
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patch. After crossing they continued extending their now ‘permanent’ villages further
to the north up to 1927,

533. Again, the GoS submissions to the ABC did not choose to address the questions of
land use and settlements because these questions were irrelevant to the ABC Experts’ task or
because it was “unscientific” to consider such issues. Rather, the GoS presentations
addressed these issues precisely because they were — and were understood by the parties to be
— central to the ABC Experts’ decision.

534. The Government also complains that the ABC Experts engaged in a “partisan inquiry”
into “land use” because they supposedly did not consider “any of the Humr omodiyas.”*®
Again, that statement can only be made by grossly mischaracterizing the terms of the ABC
Report. In fact, the ABC Experts considered with great care and diligence the land use of the
Misseriya. Among other things, the ABC Experts made the following points (or addressed
the following issues) in their Report:

a. “The Misseriya contended that the land from their northern permanent
settlement to south of the Bahr el-Arab has been theirs for several centuries, that the
Ngok are newcomers who were destitute and had, at their own request, been allowed
to reside in the southern river area in recent times as guest...”*®

b. “One of the few sources [prior to the Condominium] is an itinerary recorded
by W.G. Browne, which he obtained while residing in Darfur in 1794-1795, and
which places the Misseriya in Baraka (near Muglad) ...

C. “It is beyond question that Muglad was, and remains, the heart of the Dar
Misseriya,” citing Henderson and Cunnison.**

d. “The known dry-season grazing areas of the Humr in the early twentieth
century were concentrated near the Ngol River, not the Bahr el-Arab, much less to the
south of the Bahr el-Arab.”%®

e. “If W.G. Browne’s evidence (cited in Proposition 1, above) establishes that
the Misseriya were in the Muglad-Baraka area, it establishes with equal force that
the Dinka were settled in the Ragaba ez-Zarga by the same date.”®

f. “There is good reason to believe that the nomadic Misseriya had few
permanent settlements outside their headquarters in Muglad. ... The secondary
rights of the Misseriya to all of these locations [referring to a number of specific sites
north of Abyei town] visited by the Commission ... were established.”**’

g. “Nyama, which the Commission was not able to visit, is a place of
considerable importance to both peoples. ... Neither side was able to conclusively

%80 Final Presentation of the GoS to the ABC, dated 17 June 2005, at pp. 7-8, 10-12 and 14-16, Exhibit-FE
14/17 (emphasis added).

%81 G50S Memorial, at para. 238(d).

%82 ABC Report, Part I, at p. 10, Appendix B to SPLM/A Memorial (emphasis added).

%83 ABC Report, Part I, at p. 12, Appendix B to SPLM/A Memorial (emphasis added).

584 ABC Report, Part I, at p. 12, Appendix B to SPLM/A Memorial (emphasis added).

%85 ABC Report, Part I, at p. 13, Appendix B to SPLM/A Memorial (emphasis added).

%% ABC Report, Part I, at p. 14, Appendix B to SPLM/A Memorial (emphasis added).

%87 ABC Report, Part I, at p. 16, Appendix B to SPLM/A Memorial (emphasis added).
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establish a claim of dominant rights to Nyama, but both have been able to
demonstrate secondary (seasonal) rights.” >

h. “In the immediate aftermath of the Mahdiyya both the Humr and the Ngok
benefited from the British administration’s general policy in the Sudan to encourage
peoples to return to their original homelands in order to revive abandoned rural
areas.”®

i. “[T]he Misseriya enjoyed established secondary rights of use in the same
region [i.e., along the Ragaba ez Zarga].”**

J. “The area between latitudes 10°10°’N and 10°35” N therefore represents the
area of secondary rights shared between the Ngok and the Misseriya. This area
closely coincides with the band of Goz, which a number of sources identify as the
border zone between the Ngok and Misseriya.”*

k. “[T]he Misseriya have clear ‘secondary’ (seasonal) grazing rights to specific
locations north and south of Abyei Town.”**

535.  Further examples could be provided. The essential point is that the Government is
again simply wrong when it asserts that the ABC Experts engaged in “no enquiry as to land
use rights of any of the Humr omidiyas” and that their Report was a “partisan inquiry.”*%

536. In fact, the ABC Experts very carefully and even-handedly examined the land use
rights of both the Misseriya and the Ngok Dinka. Among other things, the ABC Experts
reached the general conclusion that in 1905, the Misseriya had “dominant” (or permanent)
rights in the area north of the goz, centered on Muglad, while enjoying “secondary” (or
seasonal) rights south to roughly the Kiir/Bahr el Arab, including in a number of specific
locations, with the Ngok Dinka having dominant (or permanent) rights extending north to the
southern edge of the goz (latitude 10°10°N), while enjoying shared secondary rights
extending to the northern edge of the goz (latitude 10°35’N).

537. The Government may consider these conclusions to be flawed, but the claim that the
ABC Experts did not inquire into the land usage and rights of the Misseriya (“conducted no
enquiry as to the land use rights” of the Misseriya) is again false. After carefully examining
both tribes’ historic land use patterns and settlements, and after rejecting the more extreme
claims by each party, the ABC Experts drew very careful and even-handed conclusions about
the land use and rights of the Misseriya, as well as the Ngok Dinka. There is no other way to
read their Report.

538. Finally, the Government criticizes the ABC Experts for the following statement
(again, drawn from Appendix 2 to the ABC Report):

“The narratives contained in the Annual Reports of Kordofan and Bahr el Ghazal
provinces immediately before and after 1905 refer to “lines” drawn between rivers,
mountains and longitudes as well as roads, settlements, soil types and trees but these

%88 ABC Report, Part I, at p. 16, Appendix B to SPLM/A Memorial (emphasis added).

589 - ABC Report, Part |, at p. 18, Appendix B to SPLM/A Memorial (emphasis added).
ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial (emphasis added).
ABC Report, Part I, at pp. 19-20, Appendix B to SPLM/A Memorial (emphasis added).
ABC Report, Part I, at p. 13, Appendlx B to SPLM/A Memorial (emphasis added).

% GoS Memorial, at para. 238(d).
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hardly ever demarcate actual boundaries in terms of land use rights and population
dynamics on the ground.”**

According to the Government, this is supposedly “an extraordinary statement” because it “is
difficult to imagine any boundary that is not established by ‘lines’ between mountains and
other landmarks” and because “the Experts were asked to define an “area’ transferred
between two Provinces, not to establish ‘population dynamics.’”*%

539. The ABC Experts’ statement was in no way “extraordinary,” but a simple and
accurate observation that any purported provincial boundary between Kordofan and Bahr el
Ghazal did not reflect the territory that the Ngok Dinka used and occupied in 1905. That is
indisputably correct (as discussed in detail in the SPLM/A Memorial** and below®’).

540. Equally, it is incorrect to say, as the Government does, that it “is difficult to imagine
any boundary that is not established by ‘lines’ between mountains and other landmarks.”**

In fact, Sudanese (and other African) boundaries were not uncommonly drawn on the basis of
tribal territory. That is obvious from the description, for example, of Sudanese provincial
boundaries in Gleichen,>* as well as the Kordofan/Bahr el Ghazal boundary after the 1905
transfer of the Ngok Dinka and Twic Dinka.®®

541. Likewise, the Government’s disparaging comment that the Experts were not asked to
“establish ‘population dynamics’” misses the point. As discussed above®* (and in the ABC
Report®®?), the ABC Experts were required to determine where the Ngok Dinka lived in 1905
in order to determine the “area of the nine Ngok Dinka chiefdoms transferred to Kordofan in
1905.” Such an enquiry necessarily involved consideration of the Misseriya insofar as they
seasonally grazed on Ngok territory.

542. For just this reason, the Government made repeated submissions to the ABC Experts
about the “population dynamics” of the Ngok Dinka and the Misseriya. To note only a few
of many examples of the Government’s own arguments about “population dynamics:”

a. The entire first 16 pages (out of a total of 37) of the GoS’ Final Presentation to
the ABC on 17 June 2005 was devoted to describing, in the GoS’ own words on page
1 of that document, the “Migration of the Messeria”, the “Migration of the Ngok
Dinka” and “Transferring of the Ngok Dinka to Kordofan.”®%

b. Ambassador Dirdeiry argued during the GoS’ First Presentation to the ABC
on 12 April 2005: “We are in different places but we came from that area. Once we
came here definitely we had boundaries. This is the reason why the Ngok Dinka

%% GoS Memorial, at para. 239 (quoting “ABC Experts’ Report, Appendix 2, p. 227).

%% G0S Memorial, at para. 240.

5% SpLM/A Memorial, at paras. 297-343.

%97 See below at paras. 761-777.

5% G0S Memorial, at para. 240.

% E_ Gleichen (ed.), The Anglo-Egyptian Sudan: A Compendium Prepared by Officers of the Sudan
Government Vol. 1, 335 (1905), Exhibit-FE 2/14; MENAS Report, at paras. 62-64, 73.

800 ee below at paras. 1438-1439.

80! gee above at paras. 492-504.

802 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.

893 Final Presentation of the GoS to the ABC, dated 17 June 2005, at pp. 1-16, Exhibit-FE 14/17 (emphasis
added).

- 140 -



since 1905 crossed the river and moved to different areas of western Kordofan.
They settled in Antila and Tebeldia and other parts of western Kordofan.”®*

C. The “Second” Final Presentation to the ABC by GoS, 17 June 2005 stated:
“The Ngok Dinka continued to move along with other Dinkas for centuries. They
settled in the Zeraf Island, Upper Nile. The migration of the Ngok Dinka from
Zeraf Island started in the 19th Century and was triggered by two reasons: ... The
second migrant generation reached the Tebusayya bend of the Regeba Zerga (Ngol).
However, the third generation retreated for security reasons and settled in Kerreita to
the south of the River Bahr el Arab. ... Chief Arob and his people started crossing
the river and establishing villages north of Bahr el Arab. The Ngok Dinka did not
cross in one patch. After crossing they continued extending their now ‘permanent’
villages further to the north up to 1927.7%%

543. The Government took the same approach to “population dynamics” elsewhere in its
Memorial to this Tribunal, specifically addressing (in Chapter 6) the question of land usage
and population movements of the Ngok Dinka and the Misseriya. That discussion includes
claims about the “demographic facts” of where the Ngok Dinka supposedly had a “collective
presence” and where the Misseriya allegedly “migrated;”*® about how and when the Ngok
Dinka “gradually migrated” to Abyei;*” about where the Misseriya “lived;”®® and about the
general location of where the Ngok Dinka lived.®®

544. The Government’s current pretense — that these submissions about “population
dynamics” were irrelevant and beyond the ABC Experts’ mission — is simply wrong. As the
Government’s own presentations at the time and in its Memorial made clear, it was entirely
appropriate and necessary for the ABC Experts to address the question of where the Ngok
Dinka and Misseriya populations were located in 1905. Indeed, that question was central to
determining the “area of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905.”

3. The ABC Experts Did Not Ignore the Stipulated Date

545. The Government also alleges that the ABC Experts exceeded their mandate by
“ignoring the stipulated date of 1905.”7°° According to the GoS Memorial, “[h]aving
initially identified the agreed date for determination of the transferred area (1905), the
Experts referred to a much more recent, albeit indeterminate, date (apparently 1965).”%* In
particular, the Government relies on the ABC Report’s references to a 1965 agreement
between the Ngok Dinka and the Misseriya, arguing that “the ABC Experts effectively
ignored the stipulated date of 1905 and therefore exceeded their mandate.”®*

546. The Government’s claim is yet again impossible to reconcile with the plain text and
obvious intentions of the ABC Report. That Report makes it perfectly clear that the ABC
Experts in no way “ignored” the 1905 date and that they instead based their determination of

894 Transcript of oral presentation by Ambassador Dirdeiry to ABC on 12 April 2005, at p. 19, Exhibit-FE
14/5a (emphasis added).

%95 Final Presentation of the GoS to the ABC, dated 17 June 2005, at pp. 7-8, 11 and 15, Exhibit-FE 14/17
e()emphasis added).

% GoS Memorial, at paras. 279(d) and (e).

87 GoS Memorial, at para. 333.

808 G0S Memorial, at para. 350.

809 50S Memorial, at paras. 332-371.

810 oS Memorial, at para. 82, Heading (iii).

811 GoS Memorial, at para. 242.

812 GoS Memorial, at para. 248.
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the Abyei Area’s boundaries precisely on their assessment of the extent of the territory of the
nine Ngok Dinka Chiefdoms in 1905.

547. The ABC Report began with a Preface that confirmed the ABC Experts’
understanding of the issue they were to resolve, by restating the issue they were to address
under the Abyei Protocol, including the 1905 date: “the Presidency shall establish the *Abyei
Boundaries Commission (ABC) to define and demarcate the area of the nine Dinka
Chiefdoms transferred to Kordofan in 1905.7”%3

548. The ABC Experts noted repeatedly the decisive importance of the 1905 date in their
Preface, while emphasizing the evidentiary difficulties that were presented in identifying
materials relevant to the extent of the Ngok Dinka territory in 1905. In particular, the ABC
Report stated that:

“No map exists showing the area inhabited by the Ngok Dinka in 1905.”%*

“Nor is there sufficient documentation produced in that year [i.e., 1905] by Anglo-
Egyptian Condominium government authorities that adequately spell out the
administrative situation that existed in that area at that time.”**®

549. For these reasons, the ABC Experts then said — in a sentence that the Government’s
Memorial strikingly fails to mention — that:

“Therefore, it was necessary for the experts to avail themselves of relevant historical
material produced both before and after 1905, as well as during that year, to
determine as accurately as possible the area of the nine Ngok Dinka chiefdoms as it
was in 1905.7¢

550. Despite the Government’s effort to ignores this sentence, it could not have been
clearer that the ABC Experts considered the relevant issue and date to be the area of the Ngok
Dinka “as it was in 1905.” Materials from earlier and later periods were being considered
only to determine circumstantially and indirectly what the territory of the Ngok Dinka had
been in 1905.

551.  Given this language, it is impossible to see how the Government can say that the ABC
Experts “effectively” or “virtually” ignored the 1905 date. To the contrary, in framing their
inquiry, the ABC Experts made unmistakably clear both that they were determining the
territory of the Ngok Dinka as it was in 1905 and that the only reason for considering
materials from other dates was to assist in determining “as accurately as possible the area of
the nine Ngok Dinka chiefdoms AS IT WAS IN 1905.”%"'

552. In this regard, the ABC Experts’ reasoning was precisely consistent with the attitude
that they had adopted and communicated to the parties throughout the entire ABC
proceedings. As discussed in the SPLM/A Memorial, as well as above, the ABC Experts had
repeatedly emphasized the importance of the 1905 date throughout the ABC proceedings.

613 ABC Report, Part I, at p. 3 (quoting Abyei Protocol, Art. 5.1), Appendix B to SPLM/A Memorial
gemphasw added).

ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).

ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).

ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).

7 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).
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Among other things, the ABC Experts repeatedly said during their meetings with the parties
and local residents that it understood the Abyei Area to comprise the

a. “boundaries of the nine Dinka Chiefdoms as they existed 100 years ago;”*®
b. “boundaries that existed in 1905 between the Misseriya and Ngok Dinka;”®*
C. “area of the nine Ngok Dinka Chiefdoms that were transferred to Kordofan

from Bahr el-Ghazal province in 1905;”%° and

d. “area of the Nine Ngok Dinka Chiefdoms, which were transferred to Kordofan
Province from Bahr EI-Ghazal Province in 1905.”%*

553.  Again, the suggestion that the ABC Experts “virtually ignored” the 1905 date is
simply wrong. From the beginning of the ABC proceedings, the ABC Experts repeatedly
said that they were attempting to determine the area of the nine Ngok Dinka Chiefdoms in
1905. That could not have been more clear.

554. The ABC Report then went on to recite the ABC Experts’ understanding of the
parties’ respective claims, again leaving no doubt that the ABC Experts understood the
importance of the 1905 date:

“The Government of Sudan’s position is that the only area transferred from Bahr el
Ghazal to Kordofan in 1905 was a strip of land south of the Bahr el Arab/Kir; that the
Ngok Dinka lived south of the Bahr el Arab/Kir prior to 1905, and migrated to the
territory north of the river only after coming under the direct administration of
Kordofan. Therefore the Abyei Area should be defined as lying south of the Bahr el
Arab/Kir, and excluding all territory to the north of the river, including Abyei Town
itself. This is opposed by the SPLM/A position, which is that the Ngok Dinka have
established historical claims to an area extending from the existing Kordofan/Bahr el
Ghazal boundary to north of the Ragaba ez Zarga/Ngol, and that the boundary should
run in a straight line along latitude 10°35” N.”®%

555.  Nor is there any shred of truth to the Government’s suggestion that the ABC Experts
somehow forgot along the way what they had said about the 1905 date. Throughout the ABC
Report, from start to finish, the ABC Experts emphasized the importance of the 1905 date.
The following examples illustrate the point:

a. “as noted in the preface, the Abyei Area has been defined as the area of the
nine Ngok Dinka chiefdoms transferred from Bahr el-Ghazal to Kordofan in 1905.”¢%

b. “Some accounts were given of events long before and immediately prior to
1905, but details of actual events in 1905 were scanty. Many witnesses — Ngok

818 ABC Report, Part 11, App. 4, at p. 41, Exhibit-FE 15/1 (emphasis added).
619 o ABC Report, Part |1, App. 4, at p. 53, Exhibit-FE 15/1 (emphasis added).
ABC Report, Part 11, App. 4, at p. 79, Exhibit-FE 15/1 (emphasis added).
ABC Report, Part 11, App. 4, at p. 58, Exhibit-FE 15/1 (emphasis added).
ABC Report, Part I, at p. 11, Appendlx B to SPLM/A Memorial (emphasis added).
2 ABC Report, Part I, at p. 9, Appendlx B to SPLM/A Memorial (emphasis added).
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Dinka, Misseriya and other Dinka-made reference to later periods and later events ...
and drew inferences from those periods about the situation that existed in 1905.”¢*

C. “The evidence is compelling, then, that in no way were the Ngok newcomers
in the early twentieth century.”®®

d. “[The Misseriya were] carrying out raids against the Ngok and Twich Dinka in
the early years of the twentieth century.”®*

e. “The assertion that the Ngok Dinka were destitute is rendered doubtful by
contemporary observations made by British officials in the early 1900s.”%*

f. “What occurred in 1905 was that because of Dinka complaints about Humr
raids, the British authorities decided to transfer the Ngok and part of the Twich Dinka
from the administrative control of Bahr el-Ghazal Province to Kordofan Province.”®%

g. “Proposition 6: The Misseriya claim that specific locations north of Abyei
Town (e.g., Goleh/Langar, Pawol, Dernbloya/Dak Jur, Umm Bilael/Tordach,
Chigel/Thigel, Lukjl/Kol Jith, Lau, Nyama) have belong to them since the time of the
Turkiyya, through 1905, to the present. (Misseriya oral testimony) ... There is good
reason to believe that the nomadic Misseriya had few permanent settlements outside
their headquarters in Muglad. In 1902, Major E.B. Wilkinson remarked on some
‘badly built’ huts of the Feleita Humr at Keilak, where the Feleita moved their cattle
in the dry season...”®

h. “Proposition 7: The only area affected by the 1905 decision of the
Condominium authorities to administer the Ngok Dinka as part of Kordofan was an
area south of the Bahr el-Arab; and that the Ngok Dinka settled in territory north of
the river only after 1905. (GOS presentation) ... At first glance, the evidence adduced
by the government in support of its interpretation of the 1905 boundary is persuasive.
... The experts’ research revealed to them that there was considerable geographical
confusion about the Bahr el-Arab and Bahr el-Ghazal regions for the first two decades
of the Condominium rule. ... The government’s assertions that only the Ngok Dinka
territory south of the Bahr el-Arab was transferred to Kordofan [in 1905] is, although
understandable, incorrect. Contemporary documents before 1905 record that the
Ngok Dinka occupied an area that extended from the Bahr el-Arab/Kir north to at
least the Ragaba ez-Zarga/Ngol.”*®

I. Proposition 8: There was a continuity in the territory occupied and used by
the nine Ngok Dinka chiefdoms which was unchanged between 1905 and 1965, when
armed conflict between the Ngok and the Misseriya began. (Ngok Dinka oral
testimony and SPLM/A presentation) ... The administrative record of the
Condominium period, along with the testimony of persons familiar with this area at

624 ABC Report, Part I, at p. 10, Appendix B to SPLM/A Memorial (emphasis added).
625 ABC Report, Part I, at p. 14, Appendix B to SPLM/A Memorial (emphasis added).
626 ABC Report, Part I, at p. 14, Appendix B to SPLM/A Memorial (emphasis added).
527 ABC Report, Part I, at p. 14, Appendix B to SPLM/A Memorial (emphasis added).
628 ABC Report, Part I, at p. 15, Appendix B to SPLM/A Memorial (emphasis added).
629 ABC Report, Part I, at p. 16, Appendix B to SPLM/A Memorial (emphasis added).
80 ABC Report, Part |, at pp. 17-18, Appendix B to SPLM/A Memorial (emphasis added).
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the end of the Condominium, establishes that there was a continuity of Ngok Dinka
settlements in the area...*

J- “In 1905 there was no clearly demarcated boundary of the area transferred
from Bahr el-Ghazal to Kordofan.”®*

k. “The GOS belief that the area of the nine Ngok Dinka chiefdoms placed under
the authority of Kordofan in 1905 lay entirely south of the Bahr el-Arab is
mistaken.”**

l. “There is compelling evidence to support the Ngok claims to having dominant
rights to areas along the Bahr el-Arab and Ragaba ez-Zarga and that these are long-
standing claims that predated 1905."%%

m. “The Ngok and the Humr were put under the authority of the same governor
solely for reasons of administrative expediency in 1905.”%%

n. “The administrative record of the Condominium period and testimony of
persons familiar with the area attest to the continuity of Ngok Dinka settlements in,
and use of, places north of the Bahr el-Arab between 1905 and 1965."¢%

556. Itis impossible to read the ABC Report and conclude that the ABC Experts somehow
“ignored” or “virtually ignored” the 1905 date. That is nonsense. On the most simple level,
the ABC Experts referred to the 1905 date multiple times — the best count is 48 separate
references to the 1905 date in the 45-page ABC Report.

557.  More fundamentally, it is crystal clear that the ABC Experts specifically sought to
identify the area of the nine Ngok Dinka Chiefdoms that were transferred to Kordofan in
1905. That is exactly what the ABC Expert said they were doing, defining the issue before
then as “determin[ing] as accurately as possible the area of the nine Ngok Dinka chiefdoms
as it was in 1905.”%

558. The ABC Experts made it equally clear that they were answering this question by
reference in the first instance to materials from 1905 (or in the immediately surrounding years
at the beginning of the 20™ century); at the same time, the ABC Experts also said that,
because of the “continuity” in Ngok Dinka settlements during much of the 20™ century
(“between 1905 to 1965”), they would also have regard to post-1905 materials to shed light
on the extent of Ngok Dinka territory in 1905.

559. The ABC Experts very diligently followed this approach in its analysis, looking
primarily to evidence from 1905 and subsidiarily to post-1905 evidence. That is detailed in
the quotations set forth above and is evident from a reading of the ABC Report itself.

560. The Government also criticizes the ABC Experts for referring to the 1965 peace
agreement between the Ngok Dinka and Misseriya (at page 19 of the ABC Report).

831 ABC Report, Part |, at pp. 18-19, Appendix B to SPLM/A Memorial (emphasis added).
832 ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial (emphasis added).

833 ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial (emphasis added).

84 ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial (emphasis added).

85 ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial (emphasis added).

8% ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial (emphasis added).

87 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).
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According to the Government’s Memorial, “the 1965 agreement [is] unrelated both to the
1905 transfer and the ABC Experts’ final boundary [and] was superseded by the Abyei
Agreement between Tribes of Messeria and Mareg Dinka of 1966.%%

561. Again, the GoS Memorial demonstrably misconstrues the plain language of the ABC
Report. What the ABC Experts said was that the 1965 Agreement was one of a number of
pieces of evidence that demonstrated “a continuity of Ngok Dinka settlements in the area of
the Bahr el-Arab/Kir, the Umm Biero, the Ragaba Lau, and the Ragaba ez-Zarga/Ngol.”**
The ABC Experts’ reason for relying on the 1965 Agreement in this regard was that the
agreement recorded the Misseriya and Ngok Dinka’s mutual acknowledgement that “the
Ngok could return to their homesteads at ‘Ragaba Zarga and other places where they used to
live,” 6%

562. Itis impossible to see how the ABC Experts’ reliance on the 1965 Agreement, along
with other post-1905 sources of evidence (not criticized by the Government), to conclude that
there was a continuity in the Ngok Dinka settlements over time is in the least bit
controversial. The 1965 Agreement recorded the Misseriya and Ngok Dinka’s mutual
acknowledgement that “the Ngok could return to their homesteads at ‘Ragaba Zarga and
other places where they used to live,””*" demonstrating that in 1965 the Misseriya recognized
that the Ngok Dinka “used to live” around the Ngol/Ragaba ez Zarga.®> The 1966
Agreement reiterated the parties’ understanding the Ngok Dinka had permanent settlements
in the Ragaba ez Zarga.*® Further, the accounts of the 1966 conference which lead to the
signing of the 1966 Agreement note that this was “the first time that claims on territory
known as Ngokland have been tabled by Misiriyya openly in a conference.”**

563. The Government’s suggestion that it was illegitimate of the ABC Experts to consider
the 1965 Agreement because it had been superseded by the 1966 Agreement is wrong. As
explained above, the ABC Experts did not rely on the 1965 Agreement for the substance of
what the parties agreed to, but rather for the factual inferences which could be drawn
regarding the views of the Ngok Dinka and Misseriya as to their respective territories and the
continuity of occupation of those territories. There is nothing in the 1966 Agreement which
could make it inappropriate to conclude that such an inferences could be drawn from the
1965 Agreement; indeed, the 1966 Agreement reiterated the parties’ understanding the Ngok
Dinka had permanent settlements in the Ragaba ez Zarga.®® In any event, it is clear that the
ABC Experts considered both the 1965 and the 1966 Agreements (as well as the accounts of
the conferences which culminated in the signing of these two Agreements).

8% 50S Memorial, at para. 246.

639 ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial.

840 ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial (emphasis added).

1 ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial.

842 See “The First Peace Agreement Between The Misiriyya Humur And The Ngok Dinka, Concluded At Abyei,
March 3, 1965”, Appendix 12 to A. D Saeed “The State And Socioeconomic Transformation In The Sudan: The
Case Of Social Conflict In Southwest Kurdufan” (January 1, 1982). ETD Collection for University of
gﬁnnecticut. Paper AAI18213913, Exhibit-FE 18/30.

Annex 62 to GoS Memorial, (“Dinka shall return to their homes and farms at the Ragaba Zerga and other
places and the Messeria shall frequent all Ragabas and water and pasture-places which they used to frequent
before the incident™.).

84 ABC Report, Part 11, Appendix 5, at p. 190, (replicating A. D Saeed “The State And Socioeconomic
Transformation In The Sudan: The Case Of Social Conflict In Southwest Kurdufan, at p. 235 ), Exhibit-FE
15/1.

85 Annex 62 to GoS Memorial, (“Dinka shall return to their homes and farms at the Ragaba Zerga and other
places and the Messeria shall frequent all Ragabas and water and pasture-places which they used to frequent
before the incident™.).
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564. Itisalso clear that all of the foregoing materials support the conclusion the ABC
Experts reached regarding the Ngok Dinka occupation of the Ngol/Ragaba ez Zarga. The
ABC Experts included in Appendix 5 of the ABC Report (summarizing the documentary
evidence which they had relied on) a number of references to the dissertation of Sudanese
academic, Abdalbasit Saeed, which contains translations of both the 1965 and 1966
Agreements.®® As discussed below, Saeed’s account stated that the 1966 Peace Conference
in Abyei was “the first time that claims on territory known as Ngokland have been tabled
by Misiriyya openly in a conference.”®" This observation further corroborates the
conclusions the ABC Experts drew from these materials.

565. In addition, it is disingenuous for the Government now to claim that it was wrong for
the ABC Experts to consider the 1965 and 1966 Agreements and related materials. That is
because it was the Government itself that raised the 1966 Agreement during the course of its
presentations to the ABC. Further, when the ABC Experts requested during these
presentations that the Government provide to them both Agreements, and the minutes of the
conferences relating thereto, the Government indicated that it would do their best to comply
with that request.®*

566. Given this, it is simply confused for the Government to say that the 1965 agreement
was “unrelated both to the 1905 transfer and the ABC Experts’ final boundary.” On the
contrary, the continuity and extent of the Ngok Dinka territory recognized in the 1965
agreement were very clearly related to the extent of the Ngok Dinka territory in 1905 —
because the 1965 agreement provided evidence as to the extent of the Ngok’s territory at a
later date, and the continuity of the Ngok’s rights over time, both of which could be used
inferentially to assist in defining the Ngok’s territory at an earlier date (i.e., 1905). For
exactly the same reasons, the 1965 agreement’s acknowledgment was also clearly related to
the ABC Experts’ determination as to the extent of the Ngok’s territory in 1905.

567. Finally, in this respect it is also noteworthy that the Government itself has cited and
relied upon events occurring after 1905 as evidence of the location of the Ngok Dinka and
Misseriya in 1905 in these proceedings. This is evident from paragraphs 385 to 396 of the
GoS Memorial, which contain a lengthy, if inaccurate, treatment of post-1905 literature and
documents, as well as the witness statement of Professor Cunnison.®*

846 ABC Report, Part 11, Appendix 5, at pp. 187, 190, Exhibit-FE 15/1.

87 ABC Report, Part 11, Appendix 5, at p. 190, (setting out an excerpt from A. D Saeed “The State And
Socioeconomic Transformation In The Sudan: The Case Of Social Conflict In Southwest Kurdufan, at p. 235),
Exhibit-FE 15/1.

848 Ambassador Dirdeiry, Taped Recording of GoS Additional Presentation, dated 16 June 2005, File 5, at pp. 3
to 5, Exhibit-FE 19/18.

%49 See GoS Memorial, at paras. 385-396. Among other things, the Government argues that the location of the
Ngok Dinka and the Misseriya in 1905 “is powerfully illuminated by material from the preceding and
immediately following years.” GoS Memorial, at para. 398.
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568. The same was true of the Government’s presentations to the ABC, which also cited
and relied upon post-1905 documents.®® During Ambassador Dirdeiry’s first presentation for
the Government, one of the experts, Dr. Johnson, complimented the Government for its
approach to the historic material, and particularly, the use of post-1905 documents to shed
light on the situation and events of 1905:

“l was fascinated by the presentation and | must say you have put together a range of
sources and given us some indication of the provenance of them.... You have also
highlighted something that I think all of us, who have been researchers on any period
of Africa from the beginning of the 20™ century, experience — our great frustration in
the contemporary historical records which are incomplete. There are always gaps. |
think that you were very resourceful in being able to go to later documents that
referred back to the period that we are talking about and bringing into the discussion
information and data that can be found illuminating the events of the period that we
are concerned about. But they are not contemporary with those events. And I think
that is a good example for us to follow.”**

569. Insum, the Government’s claim that the ABC Experts ignored the stipulated 1905

date, or instead focussed on another date, is baseless. The ABC Experts said in clear terms
that they were determining the area of the nine Ngok Dinka Chiefdoms in 1905 and that is
precisely what their analysis did. That is an end of the matter.

4, The Government’s Complaints About the ABC Experts’ Supposed
Failure to Fulfill Their Mandate are Merely Inadmissible Objections to
the Substance of the ABC Report

570. Second, the Government’s complaints about the ABC Experts’ supposed “refusal to
perform their task,” “answering of the wrong question” or *“ignoring the stipulated date” are
in fact inadmissible objections to the substance of the ABC Experts’ definition of the Abyei
Area and the ABC Experts’ factual findings. That criticism is demonstrably not the basis for
an excess of mandate claim (and is also clearly wrong).

a) The Government’s Complaints About the ABC Experts’
Supposed Failure to Fulfill Their Mandate Are Merely
Inadmissible Substantive Objections to the ABC Experts’
Interpretation of the Definition of the Abyei Area

571. The Government’s three claims that the ABC Experts exceeded their substantive
mandate all rest on the GoS’s wholly unexplained premise that the Abyei Area as defined in
Article 1.1.2 of the Abyei Protocol consisted of only that sub-part of the territory of the Ngok

850 see GoS First Presentation, dated 10 April 2005, at p. 24 (citing Dupuis’ Report, “Note on the Ngok Dinka of
Western Kordofan” (1922): “in 1922, Dupuis was able to locate them at Khor Alal, north of Lol River...”), and
at pp. 36 et seq. (citing post 1905 maps), Exhibit-FE 14/2; GoS Final Presentation, dated 16 June 2005, at p. 27
(citing Cunnison (1954)), at p. 28 (citing excerpts from Willis, “Notes on Western Kordofan Dinkas” (1909),
Exhibit-FE 14/18); GoS Additional Presentation, dated 17 June 2005, at p. 16 (citing a letter from the Governor
of Bahr el Ghazal dated 21 July 1927), at p. 14 (citing a report of the District Commissioner of Western
Kordofan from 1950), p. 20 (citing Kordofan Province Monthly Diary, 1951), Exhibit-FE 14/17; Transcript of
Ambassador Dirdeiry, Taped Recording GoS Final Presentation, File 1, at p. 2, (“the second area of focus is
how the contemporary maps since 1908 and up to 1936 had reflected the 1905 transfer”), at p. 5 (“maybe you
recall Mr Chairman that during our first presentation we had made a presentation of a report written in 1922
indicating the nine Ngok Dinka chieftans”), Exhibit-FE 19/15.

81 Ambassador Dirdeiry, transcript of Oral Evidence Submitted to the ABC 14 to 21 April 2005, at p. 21,
Exhibit-FE 14/5a (emphasis added).
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Dinka Chiefdoms which was transferred to Kordofan from south of the Kiir/Bahr el Arab in
1905. That premise is only occasionally mentioned in the GoS Memorial, usually
obliquely,® but it forms the essential basis for the Government’s true criticism of the ABC
Report. Thus, the GoS Memorial asserts that the Abyei Area was “the area of the nine Ngok
Dinka chiefdoms which was transferred to Kordofan in 1905”%° and that “areas which were
already part of Kordofan in 1905 could not have been transferred to it.”**

572.  As a consequence of this substantive interpretation of the definition of “Abyei Area”
in Article 1.1.2 of the Abyei Protocol, the Government’s analysis proceeds on the basis that
the ABC Experts (and the parties) should not have considered matters such as “tribal
customary rights,”®* the areas that the “Ngok Dinka annually used,”** an “assessment of land
use,”®" and “‘territorial occupation and/or use rights’ and ‘population dynamics.’”®® Rather,
the Government contends that only “[t]he 1905 border [between Kordofan and Bahr el
Ghazal] should ... have served as the basis for international delimitation.”®*

(1)  The Government Ignores the Definition of the Abyei
Area in Article 1.1.2 of the Abyei Protocol

573.  All of the Government’s complaints about supposed excesses of substantive mandate
rest on its substantive interpretation of the meaning of the parties’ agreed definition of the
Abyei Agreement in Article 1.1.2 of the Abyei Protocol:

“1.1.2 The territory [i.e., the Abyei Area] is defined as the area of the nine Ngok
Dinka chiefdoms transferred to Kordofan in 1905.7¢%

574. Without ever explaining, or even mentioning the issue, the Government’s Memorial
rests on the assumption that Article 1.1.2 means “that part of the area of the nine Ngok Dinka
chiefdoms which was transferred to Kordofan in 1905.” More specifically, the GoS’s
position rests on the premise that the Abyei Area as defined in Article 1.1.2 can only be
determined by identifying what part of the Ngok Dinka territory was located outside of
Kordofan before 1905 (as defined by reference to the purported general Kordofan/Bahr el
Ghazal boundary), and that was transferred into Kordofan in 1905. Thus, the Government
claims that the Abyei Area is “the area which was not within Kordofan prior to 1905 but
which falls within Kordofan now by reason of the transfer of 1905,”%* and that the “areas
which were already part of Kordofan in 1905 could not have been transferred to it.”¢%

575.  As discussed below (and in the SPLM/A’s Memorial),*® the Government’s
interpretation of the definition of the Abyei Area in Article 1.1.2 of the Abyei Protocol is
plainly wrong. In fact, Article 1.1.2 is properly interpreted as referring to the area of the nine
Ngok Dinka Chiefdoms which were transferred to Kordofan in 1905; the parties did not
intend to divide the historic territory of the Ngok Dinka Chiefdoms (as it stood in 1905), nor

852 508 Memorial, at paras. 19, 229, 401.

%53 GoS Memorial, at para. 19.

654 GoS Memorial, at para. 19.

%55 GoS Memorial, at para. 235.

85 GoS Memorial, at para. 238(a).

857 GoS Memorial, at para. 238(b).

558 GoS Memorial, at para. 241.

%59 GoS Memorial, at para. 234.

880 Abyei Protocol, Art. 1.1, Appendix C to SPLM/A Memorial.
%61 G0S Memorial, at para. 401.

%62 GoS Memorial, at para. 19.

863 See below at paras. 587-589; SPLM/A Memorial, at paras. 1123-1189.
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to separate the nine Ngok Dinka Chiefdoms from one another, but instead defined the Abyei
Avrea as all of the territory used and occupied by the nine Ngok Dinka Chiefdoms at the time
that they were transferred to Kordofan in 1905.%%

576. The decisive point for present purposes, however, is that the substantive correctness
of the ABC Experts’ interpretation of the definition of the Abyei Area in Article 1.1.2 of the
Abyei Protocol is irrelevant to the question of an excess of mandate. The ABC Experts’
interpretation of Article 1.1.2’s definition of the Abyei Area is a matter of the substance of
their decision and their assessment of the evidence, rather than a potential excess of mandate.

(2) The Government Ignores Well-Settled Authority that a
Substantive Error of Law is not an Excess of Mandate

577. The SPLM/A’s Memorial sets out in detail the authorities demonstrating that an error
of law or fact is not a basis for challenging an arbitral award or other adjudicative decision.®®
As the Commentary to the Draft ILC Convention on Arbitral Procedures explains, “the
decision of the arbitrators cannot be attacked on the ground that it is wrong or unjust.
Errors in calculation excepted from this statement.”®* As another authority observes: “An
excess of power must not be confused with an essential error,”®” and:

“The arbitrator commits an excess of power where he goes beyond the terms of the
arbitration agreement, that is, by crossing the limits of the scope of his powers. ... It
could not be considered as resulting from an error of law or of fact, nor from an
essential error, but rather from violation, which expresses itself, in a case, which is
beyond doubt.”®

578. To the same effect, in CMS v. Argentine Republic (relied on by the GoS), the ad hoc
Committee considered the standard of manifest excess of power within Article 52 of the
ICSID Convention and held that an error of law was not recognized as a sufficient basis for
nullity. The Committee held that although the tribunal had applied the law “cryptically and
defectively,” it did apply the law, and thus there was “no manifest excess of powers.”*®

579. Similarly, the Government quotes part of the ad hoc Committee’s reasoning in the
MINE annulment decision, but omits the immediately following sentence:

“A Committee might be tempted to annul an award because that examination
disclosed a manifestly incorrect application of the law, which, however, is not a
ground for annulment.”®™

580. The Committee in MINE went on to state that:

664 See below at paras. 881-884; SPLM/A Memorial, at paras. 1123-1197.

865 SPL_M/A Memorial, at paras. 771-791.

8¢ Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, available at www.un.org, Exhibit-LE 1/1, referring to J. Bluntschli,
Le droit international codifié, Sect. 495, at p. 289 (1886), Exhibit-LE 14/5.

87D, Guermanoff, L’excés de pouvoir de I’arbitre 63 (1929), Exhibit-LE 13/9.

%68 . Guermanoff, L’excés de pouvoir de I’arbitre 63 (1929), Exhibit-LE 13/9 (emphasis added).

%9 Decision of the Ad Hoc Committee on the Application for Annulment of the Argentine Republic, CMS Gas
Transmission Company v. Argentine Republic (25 September 2007), (ICSID Case No. ARB/01/8) (Annulment
Proceeding), 1136 (2007), Exhibit-LE 15/2.

670 judgment of 22 December 1989 of the ad Hoc Committee On the Application for Annulment Submitted by
Guinea Against the Arbitral Award Rendered on 6 January 1988 in the MINE v. Government of Guinea Case
(ARB/84/4), 15.08 (1988), Exhibit-LE 26/24 (partially quoted in GoS Memorial, at para. 163) (emphasis
added).
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“Article 52(1) makes it clear that annulment is a limited remedy. This is further
confirmed by the exclusion of review of the merits of awards by Article 53.
Annulment is not a remedy against an incorrect decision. Accordingly, an ad hoc
Committee may not in fact reverse an award on the merits under the guise of
applying Article 52.”°™

581. In the Klockner annulment decision (again, relied on by the Government), the ad hoc
Committee concluded (by reference to the decision in Orinoco Steamship) that:

“It is clear that “error in judicando’ could not in itself be accepted as a ground for
annulment without indirectly reintroducing an appeal against the arbitral award, and
the ad hoc Committee under Article 52 of the Convention does not, any more than the
Permanent Court of Arbitration in the Orinoco case, have the ‘duty ... to say if the
case has been well or ill judged, but whether the award must be annulled.””*™

582. In another of the authorities relied on by the Government in the Soufraki award the
ICSID ad hoc Committee reasoned as follows:

“a distinction must be made between the failure to apply the proper law, which can
result in annulment, and an error in the application of the law, which is not a
ground for annulment.”®"

583. Commentators have also declared that:

“ICSID ad hoc committees have moved towards a narrower interpretation of the
manifest excess of powers ground. Committees have consistently concluded that their
role is to conduct procedural and not substantive review, and that an annulment
proceeding based on manifest excess of powers does not present an opportunity to
the parties to relitigate the issues. Manifest excess of powers has to be clear,
obvious and evident.”*™

584. National courts have reached precisely the same conclusions under Article V(1)(c) of
the New York Convention.®”® As the English House of Lords has explained:

“Article V(1)(c) relates to matters beyond the scope of the submission to arbitration.
It deals with cases of excess of power or authority of the arbitrator. It is well

871 judgment of 22 December 1989 of the ad Hoc Committee On the Application for Annulment Submitted by
Guinea Against the Arbitral Award Rendered on 6 January 1988 in the MINE v. Government of Guinea Case
gARB/84/4), 194.04-4.05 (1988), Exhibit-LE 26/24 (emphasis added).

72 Judgment of 3 May 1985 of the Ad Hoc Committee On the Application for Annulment Submitted by
Klockner Against the Arbitral Award Rendered on 21 October 1983 in the Kléckner v. Cameroon Case,
gARB/Sl/Z) ICSID Review — Foreign Investment Law Journal, 90, 110 (1986), Exhibit-LE 23/7.

73 See GoS Memorial, at para. 149 (quoting “Soufraki v. UAE, [Decision on Annulment 5 June 2007,] para.
85”) (emphasis added).

874 Petrova, The ICSID Grounds for Annulment in a Comparative Perspective: Analysis and Recommendations
for the Future, 10 Vind. J. Int’l Comm. L. & Arb. 287, 304 (2006), Exhibit-LE 23/10 (emphasis added).

875 A van den Berg, The New York Arbitration Convention of 1958 269, 313 (1981) (“It is a generally accepted
principle of the Convention that the court before which the enforcement of the foreign award is sought may not
review the merits of the award.”) and at 313 (“[T]the question whether the arbitrator has exceeded his authority
should not lead to a re-examination of the merits of the award.”), Exhibit-LE 24/13; J. Lew, L. Mistelis & S.
Kréll, Comparative International Commercial Arbitration 126-66 (2003) (“A re-examination of the merits of
the award is not allowed by [Article V(1) of] the Convention”), Exhibit-LE 23/17; see also SPLM/A Memorial
at para. 780.
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established that article VV(1)(c) must be construed narrowly and should never lead to
a re-examination of the merits of the award.”®"®

585. Indeed, the Government itself effectively acknowledges the rule that an error of law,
or the misinterpretation of an applicable treaty or contract, is not an excess of mandate.
According to the Government:

“This does not mean that an award can be annulled simply because a party disagrees
with the reasoning of a tribunal on a point of fact or law, even if the Tribunal was in
error in its reasoning on a point of fact or law. Annulment is to be distinguished
from appeal.”®"

586. Applied to the present case, the (concededly applicable) rule that an error of law or
treaty interpretation is not an excess of mandate is fatal to the Government’s case. Here, as
discussed above, the Government’s three purported excess of substantive mandate claims all
rest upon the (unstated) premise that the ABC Experts misinterpreted the definition of the
Abyei Area in Article 1.1.2 of the Abyei Protocol.®® An alleged misinterpretation, even if
proved, is not an excess of mandate. Rather, it would merely be what the Government terms
an “error in [the ABC Experts’] reasoning on a point of law” or what the authorities term
“an error of law or of fact, [or] an essential error.”

3) The Government Misinterprets Article 5.1 of the Abyei
Protocol

587. Indeed, it is for the foregoing reason that the Government goes to some lengths to
obscure both the source of the definition of the Abyei Area in the parties’ agreements and the
true basis for its excess of substantive mandate claims. Reading the Government’s Memorial,
one finds virtually no mention of the definition of the Abyei Area in Article 1.1.2 of the
Abyei Protocol — notwithstanding the central role of that provision in the parties’ peace
agreements. Instead, what one finds in the GoS Memorial is only the inaccurate statement
that “the ‘Abyei Area’ was defined by Article 5.1 [of the Abyei Protocol] as “the Area of the
nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905, referred to herein as Abyei
Area.”®"

588. The Government’s (inaccurate and incomplete) quotation of Article 5.1 serves only to
obscure the basic point that the definition of the Abyei Area in Article 1.1.2 was a substantive
agreement of the parties, which Article 5.1 then granted the ABC the mandate of defining.
Thus, the complete and correct language of Article 5.1 is “to define and demarcate the area
of the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905, referred to herein as
Abyei Area.”®® By its plain terms, then, the ABC Experts’ mandate was thus to “define” and
“demarcate” the Abyei Area, as it had been defined by the parties’ substantive agreement in
Article 1.1.2.

589. The reason for the Government’s omission from its Memorial of discussion of Article
1.1.2 of the Abyei Protocol is not difficult to see. Recognition of Article 1.1.2’s definition of

876 | esotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 236 (2006), Exhibit-LE 14/1
6(}empha3|s added).
GoS Memorial, at para. 160 (emphasis added).
678 See above at paras. 488, 571-572.
® GoS Memorial, at para. 9. The Government’s references are consistently to Article 5.1. See GoS Memorial,
at  paras. 121, 383(5) (“The definition of the ‘Abyei Area’ in Section 5.1 of the Abyei Protocol...”).
% Abyei Protocol Art. 5.1, Appendix C to SPLM/A Memorial (emphasis added).
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the Abyei Area makes it clear that the Government’s complaints are in fact grounded on a
disagreement with the ABC Experts’ substantive interpretation of the definition of the “area
of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905” — a disagreement that is
not admissible as an excess of mandate claim.

4 The Government’s Own Memorial Treats the Definition
of the Abyei Area as a Substantive Issue of
Interpretation

590. Equally, nowhere in the Government’s 400 plus paragraphs of discussion is there any
serious effort to provide a reasoned interpretation of Article 1.1.2 of the Protocol (or the
definition of the Abyei Area). Rather, there are only occasional assumptions as to what the
definition supposedly means,®" without any analysis.

591. Itisrevealing, however, that the place in its Memorial where the Government
discusses the meaning and application of the definition of the Abyei Area is in its “Chapter
6,” dealing with the substantive and evidentiary question of “the area of the nine Ngok Dinka
Chiefdoms transferred to Kordofan in 1905,”%* and not in Chapters 4 or 5, dealing with
“excess of mandate.” The GoS’s treatment of the definition of the Abyei Area as a question
of substance — and not of mandate — is appropriate and logical. But that treatment again
demonstrates that the ABC Experts’ alleged misinterpretation of that definition is not
admissible as an excess of mandate claim.

592. This is not a case where the decision-maker decided a dispute not submitted to it.
Here, the ABC Experts did not purport to decide the boundary between the North and South
of Sudan or the division of natural resources between the North and South. Nor did they
purport to decide the boundaries or rights of the Twic Dinka or of tribes in Darfur or Upper
Nile.

593. Rather, the ABC Experts indisputably defined the Abyei Area by interpreting Article
1.1.2°s definition of “the area of the nine Ngok Dinka chiefdoms transferred to Kordofan in
1905.” That was precisely what they were mandated to do, and the Government’s
disagreement with the substance of their decision is no grounds for claiming that the ABC
Experts exceeded their mandate.

(5) The Government’s Position Would Produce Absurd
Results for this Tribunal’s Mandate

594. The Government’s apparent contention that a misinterpretation of the definition of the
Abyei Area constitutes an excess of mandate is wholly implausible. That can be
demonstrated by considering this Tribunal’s mandate under Article 2(c), which is to “define
(i.e., delimit) on map the boundaries of the area of the nine Ngok Dinka chiefdoms
transferred to Kordofan in 1905.”

595. If the ABC Experts’ misinterpretation of this formula was an excess of substantive
mandate — as the Government suggests — then the same would be true of an alleged

%81 GoS Memorial, at paras. 19, 40, 229.

%82 G0S Memorial, at p. 99, (Heading for Chapter 6); see also GoS Memorial, at para. 279(b) (“[T]he territories
of the Ngok Dinka under Sultan Arob and Sultan Rihan Wogkwei (which territories were to the south of the
Bahr el Arab at this time) were transferred administratively to Kordofan in 1922”), at paras. 325, 331(c), 371,
372-383, 401.
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misinterpretation by this Tribunal. 1f the ABC Experts exceeded their mandate by adopting
the “wrong” definition of the Abyei Area, then this Tribunal would be subject to exactly the
same attack, with only the identity of the party making the challenge to be determined.

596. That result is no less (or more) absurd than the Government’s claim that the ABC
Experts’ misinterpretation of the definition of the Abyei Area is an excess of mandate.
Rather, in each case, the decision-maker’s interpretation of what is meant by “the area of the
nine Ngok Dinka chiefdoms transferred to Kordofan in 1905” is merely a substantive
interpretation of law, or a factual assessment, not subject to review or challenge as an excess
of mandate. Indeed, it is precisely to avoid such absurd, never-ending possibilities of
challenge, that an alleged error of substance is not grounds for claiming an excess of
mandate.

597. At bottom, the Government’s claim is no different from an argument that, since an
arbitral tribunal supposedly misapplied the applicable substantive law or incorrectly
interpreted the parties’ contract, it “exceeded its mandate.” That argument is scarcely
serious, yet it is what the Government’s three claims of an excess of “substantive mandate”
amount to.

598. For this reason, none of the Government’s three purported excess of substantive
mandate claims is admissible. All three of those claims arise from different aspects of the
Government’s substantive disagreement with the ABC Experts’ interpretation of the
definition of the Abyei Area, or with the ABC Experts’ assessment of the historical
documents, which are not grounds for disregarding the ABC Report.

b) The Government’s Complaints About the ABC Experts’
Supposed Failure to Fulfill Their Mandate are Merely
Inadmissible Substantive Objections to the ABC Experts’
Evaluation of the Historical Evidence

599. Even if one ignored the inadmissibility of the Government’s substantive disagreement
with the ABC Experts’ interpretation of the definition of the Abyei Area, the GoS’s purported
excess of substantive mandate claims would still be inadmissible. That is because an
independent and alternative basis for the ABC Experts’ decision was its factual assessment of
the historical record. Even if that evidentiary evaluation were wrong (which, as discussed
below, it is not), it plainly would not be the basis for an excess of mandate claim.

600. As discussed in detail in the SPLM/A Memorial, the ABC Experts very carefully
applied their historical expertise to an evaluation of the Condominium and other
documentation that was presented to them by the parties and which they independently
gathered from various archival sources.®® It was precisely in order to obtain an expert
historical evaluation that the ABC Experts were chosen in the manner, and with the
qualifications, that they were.®®

601. One of the issues that the ABC Experts considered was the extent of the area that was
the subject of the Condominium’s 1905 transfer of the Ngok Dinka Chiefdoms.®® The
resolution of this question — of course — depended upon the ABC Experts’ evaluation of the
documents from 1905 that effected and recorded the transfer of “Sultan Rob” and his people.

683 SPLM/A Memorial, at paras. 511-531.
684 See above at paras. 236, 529; SPLM/A Memorial, at paras. 594-601.
%85 See above paras. 497-502 & below paras. 609-612; SPLM/A Memorial, at paras. 526-531.
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(Consequently, those 1905 documents are discussed in detail in the Memorials of both the
Government (see GoS Memorial, paragraphs 356 to 371) and the SPLM/A (see SPLM/A
Memorial, paragraphs 346-358, 904-944), as well as in Professor Daly’s Expert Report.)**

602. After a thorough evaluation of the Condominium’s historical records, the ABC
Experts reached factual conclusions about what territory the Anglo-Egyptian administrators
transferred from Bahr el Ghazal to Kordofan. Specifically, the ABC Experts found that “the
Ngok people were regarded as part of the Bahr el-Ghazal Province until their transfer in
1905,”%" and “the government’s claim that only the Ngok Dinka territory south of the Bahr
el Arab was transferred to Kordofan in 1905 is therefore found to be mistaken.”*® Instead,
the ABC Experts concluded that the Anglo-Egyptian administrators had transferred all of the
territory of the Ngok Dinka to Kordofan, and the Experts then delimited the boundaries of
that territory.®®

603. The Government devotes considerable effort in Chapter 6 of its Memorial to arguing
why the ABC Experts were wrong (“willfully blind”) in their assessment of the Anglo-
Egyptian documents and maps.®® According to the Government’s Memorial, these
documents and other historical evidence demonstrates that “part of the Bahr el Ghazal
Province was transferred into the Province of Kordofan in 1905”%* and that “area is the area
south of the Bahr el Arab down to the provincial boundaries of Kordofan as defined by
1931.7%%

604. The Government’s interpretation of the Anglo-Egyptian documentation and the
putative Kordofan/Bahr el Ghazal boundary in Chapter 6 of its Memorial is substantively
wrong (as discussed in detail below).**®* More fundamentally, the Government’s disagreement
with how the ABC Experts evaluated and interpreted the Condominium documentation is
simply not the basis for an excess of mandate claim. It is instead a substantive disagreement
about what the documentary evidence shows, which was precisely what was committed to the
historian-experts on the ABC and not to this Tribunal.

605. Even the Government acknowledges this rule. The Government concedes in its
Memorial, as it must, that “[i]t is not the case that a mere disagreement, however justified,
with the Experts’ appreciation of the facts is sufficient to indicate an excess of mandate.”**
That acknowledgment is entirely appropriate (and necessary). As discussed in the SPLM/A’s
Memorial, it is fundamental that the evidentiary evaluations of an arbitral tribunal (or other
adjudicatory body) cannot be grounds for claiming an excess of mandate.**

606. Here, the ABC Experts found as a matter of fact that the Anglo-Egyptian
administrators had — whatever the location of any general Bahr el Ghazal/Kordofan boundary
in 1905 — regarded “the Ngok people ... as part of the Bahr el-Ghazal Province until their
transfer in 1905.”%° The ABC Experts thus reached a different factual conclusion from that
urged by the Government about where the Ngok people and their territory had been located

%8 Daly Expert Report, at p. 38-42.

587 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial.

%88 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial (emphasis added).
589 ABC Report, Part I, at p. 39 & Map 1, Appendix B to SPLM/A Memorial.
8% 508 Memorial, at paras. 356-371, 383(3), (5).

891 508 Memorial, at para. 371.

8% G0S Memorial, at para. 383(6).

6% See below at paras. 869-1487.

5% GoS Memorial, at para. 161 (emphasis added).

8% See SPLM/A Memorial, at paras. 771-791.

8% ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial.
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prior to the 1905 transfer, concluding that they had been located in Bahr el Ghazal, regardless
of where the provincial boundary might have been located. The ABC Experts concluded, as
a matter of fact, that the Ngok and their territory had — as the relevant 1905 records stated —
been part of Bahr el Ghazal prior to the transfer.

607. The evidentiary and historical discussion in Chapter 6 of the Government’s Memorial
is replete with scathing attacks on this conclusion by the ABC Experts, and repeated
protestations that the Condominium documents and maps show that only an “area south of
the Bahr el Arab down to the provincial boundaries of Kordofan” was transferred.®’
According to the Government, since the Kordofan/Bahr el Ghazal provincial boundary was
supposedly the Kiir/Bahr el Arab, only the Ngok Dinka and their territory located south of
that river could have been transferred to Kordofan by the Condominium authorities.

608. Putting aside the incorrectness of its criticisms, the Government’s factual and
evidentiary disagreement with the ABC Experts’ conclusions about what territory the Anglo-
Egyptian administrators transferred in 1905 are simply not grounds for an excess of mandate
claim. Even if the Government’s explanation of the Anglo-Egyptian documentation were
correct (which it emphatically is not), the ABC Experts’ different evidentiary evaluation of
that documentation is not an excess of mandate. Even apart from the ABC Experts’
substantive interpretation of the definition of the Abyei Area, the Government’s complaints
about the ABC Experts’ assessment of the Condominium documentation are merely
disagreements with the ABC Experts’ “appreciation of the facts,” which are inadmissible in
this proceeding.

5. In Any Event, the ABC Experts’ Interpretation of Article 1.1.2 of the
Abvyei Protocol Was Plainly Correct

609. Third, even if the Government’s objections to the ABC Experts’ interpretation of the
definition of the Abyei Area in Article 1.1.2 of the Abyei Protocol were admissible as an
excess of mandate claim, those objections are baseless. Rather, the ABC Experts’
interpretation of what is meant by “the area of the nine Ngok Dinka chiefdoms transferred to
Kordofan in 1905” was exactly right.

610. As noted above, the Government claims (without attempting to explain) that the
Abyei Area must be defined as “the area of the nine Ngok Dinka chiefdoms which was
transferred to Kordofan in 1905, and in particular as “the area which was not within
Kordofan prior to 1905 but which falls within Kordofan now by reason of the transfer of
1905.7%% In the Government’s view, the “areas which were already part of Kordofan in 1905
could not have been transferred to it.”"®

611. Asdiscussed in greater detail below, the ABC Report rejected this interpretation and
application of Article 1.1.2 of the Abyei Protocol on two separate grounds, one legal and one
essentially factual. Instead, the ABC Experts concluded that (a) the Abyei Area was defined
as “the area of the nine Ngok Dinka Chiefdoms as it was in 1905” or, as alternatively
phrased in the Report, “the territory occupied and used by the nine Ngok Dinka

%7 GoS Memorial, at para. 371; see also GoS Memorial, at para. 371 (“[P]art of the Bahr el Ghazal Province
was transferred into the Province of Kordofan in 1905,”) para. 383(3) (“[A]n area was transferred from Bahr el
Ghazal Province to Kordofan Province”), at paras. 398-399, 401.

5% G0S Memorial, at para. 19.

5% G0S Memorial, at para. 401.

7% GoS Memorial, at para. 19.

8 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.

- 156 -



Chiefdoms;”™ and (b) in any event, “the Ngok people were regarded as part of the Bahr el-
Ghazal Province until their transfer in 1905, and “the government’s claim that only the
Ngok Dinka territory south of the Bahr el Arab was transferred to Kordofan in 1905 is
therefore found to be mistaken.”"®

612. Each of these separate grounds justifying the ABC Experts’ interpretation is correct.
The proper interpretation of the definition of the Abyei Area, set forth in both Article 1.1.2 of
the Abyei Protocol and elsewhere in the parties’ agreements, is discussed in detail in the
SPLM/A’s Memorial™ and in Part 111(C) of this Reply Memorial.

6. The ABC Experts’ Interpretation of Their Mandate Is Entitled to
Substantial Deference and Could Only Be Invalidated in Rare and
Exceptional Cases

613. If one assumed (contrary to fact) that the ABC Experts’ interpretation of the definition
of the Abyei Area involved a potential excess of substantive mandate, then that interpretation
would at a minimum be entitled to a substantial presumption of correctness and could only be
invalidated in rare and exceptional cases. As discussed in the SPLM/A’s Memorial, it is
well-established that the party seeking to challenge an arbitral award or other adjudicative
decision bears a heavy burden of proving the applicability of one of the defined exceptions to
the presumptive validity of such decisions. As Judge Weeramantry describes the rule:

“The burden of displacing [the] presumption [that an arbitral award is valid] lies on
[the party challenging the award]. ... [T]he party impugning the award is at all
times under the burden of proving that sufficiently weighty circumstances exist to
support its contention that the award is invalid.”"®

614. Similarly, Article V(1) of the New York Convention “provides that the party
opposing enforcement has the burden to prove that the arbitral award, for instance, deals with
a difference not contemplated by the arbitration agreement.””®” Thus:

“The main feature that the respondent has the burden of proof to show the existence
of the grounds for refusal enumerated in Article V(1) ... has been unanimously
confirmed by the courts. They frequently explicitly state that the respondent, having
the burden of proving the existence of one of the grounds for refusal mentioned in
Article V(1), has failed to supply evidence of their existence.””®

615. In the words of one national court considering the same issues: “The burden of
proving any excess of jurisdiction lies on the person seeking to resist the enforcement of the

702 ABC Report, Part I, at p. 18 (Proposition 8), Appendix B to SPLM/A Memorial.

ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial.

% ABC Report, Part |, at p. 39, Appendix B to SPLM/A Memorial.
7% See SPLM/A Memorial, at paras. 1095-1197.

® Case concerning the Arbitral Award of 31 July 1989 (Guinea-Bissau v. Senegal) (Weeramantry, J.,

dissenting), [1991] I.C.J. Rep. 152 (1.C.J.), Exhibit-LE 11/11 (emphasis added); Report of G. Scelle, special
rapporteur on arbitral procedure to the ILC Commission, Yearbook of the International Law Commission 1950
(UN Doc. A/CN.4/18) (“[1]n the same manner as in domestic law, it is for the Iosing party [under an award] to
either bring action, as applicant in the new instance, or, to conform to the award.”), Vol. Il., 114, 146,
Exh|b|t-LE 12/2 (emphasis added); see also SPLM/A Memorial, at paras. 748-761.
7 Judgment of 17 July 2003, XXIX Y.B. Comm. Arb. 819, 825 (Obergerlcht Zirich) (2004), Exhibit-LE
12/15.
8 A van den Berg, The New York Arbitration Convention of 1958 264 (1981), Exhibit-LE 5/11 (emphasis
added).
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award.”” Further, “the burden of proving that the arbitrators exceeded their powers is very
great.”™°

616. Similarly, a number of decisions specifically emphasize the deference that is to be
afforded an arbitral tribunal’s (or other adjudicatory authority’s) interpretation of its own
mandate. As stated by the Singapore High Court:

“the principle of comity of nations requires that the awards of foreign arbitration
tribunals be given due deference and be enforced unless exceptional circumstances
exist.”"*

617.  Other court decisions confirm this view:

“if there has been a Convention award under the New York Convention, there is a
presumption that the tribunal acted within its power and that the award is valid and
regular. They also indicate that the burden of discharging the presumption resting
on the defendant is a heavy one. The American cases further affirm that not only are
the defences under the New York Convention exhaustive, but that they must be
narrowly construed so as to favour the enforcement of the award.”"*

618. Similarly, it has been held, in the English House of Lords that:

“Article V(1)(c) relates to matters beyond the scope of the submission to arbitration.
It deals with cases of excess of power or authority of the arbitrator. It is well
established that article V(1)(c) must be construed narrowly and should never lead to
a re-examination of the merits of the award.”™*

619. Leading commentators concur, noting that Article V(1)(c):

“has also rarely been successfully invoked; there is a strong presumption that
arbitrators have not exceeded their authority. Courts have looked beyond the

%9 judgment of 24 March 1987, X111 Y.B. Comm. Arb. 522, 529 (London Court of Appeal) (1988), Exhibit-LE
13/6.

™9 Federated Dep’t Stores, Inc. v. J.V.B. Indus., Inc., 894 F.2d 862, 866 (6th Cir. 1990), Exhibit-LE 13/7.

™ Judgment of 10 May 2006 Aloe Vera of Am., Inc. v. Asianic Food (S) Pte Ltd, XXXII Y.B. Comm. Arb. 489,
504 (S. Ct. Singapore, High Court) (2007), Exhibit-LE 24/8 (emphasis added).

12 Judgment of 7 July 1989, Sojuznefteexport (SNE) v. Joc Oil Ltd, XV Y.B. Comm. Arb. 384, 397 (Bermuda
Court of Appeal) (1990), Exhibit-LE 28/18 (emphasis added); see also Mgt & Tech. Consultants SA v. Parsons-
Jurden Int’l Corp., 820 F.2d 1531, 1534 (9th Cir. 1987) (“[U.S.] [flederal arbitration law has established a
presumption that an arbitral body has acted within its powers”), Exhibit-LE 28/18; Parsons & Whittemore,
Overseas Co., 508 F.2d 969, 976 (2d Cir. 1974) (“powerful presumption that the arbitral body acted within its
powers;” rejecting argument that tribunal improperly exceeded authority by awarding consequential damages),
Exhibit-LE 13/18 (emphasis added).
™3| esotho Highlands Development Authority v. Impreglia SpA [2006] 1 AC 221, 236, Exhibit-LE 14/1
(emphasis added); Judgment of 16 December 1999, Joint Venture Partner A v. Joint Venture Partner B, XXV
Y.B. Comm. Arb. 761, 762 (Russian S.Ct.) (2000) (rejecting claim that arbitral tribunal exceeded authority and
noting that “an arbitration tribunal shall be entitled to determine the scope of its own competence on a case-by-
case basis”), Exhibit-LE 30/7.
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wording of the claims submitted to establish whether tribunals awarded more than
requested.”™

620. It bears emphasis that the ABC Experts had unique exposure to the parties’
delegations, who had played a decisive role in the negotiation, drafting and implementation
of the Abyei Protocol.”™® That exposure entitles the ABC Experts’ interpretation of the
Protocol to particular deference.

621. Applying these standards, it is impossible to conclude that the Government has
carried its “very great” burden of proof necessary to overcome the “strong presumption that
arbitrators have not exceeded their authority,” or demonstrated “sufficiently weighty
circumstances” to justify invalidating the ABC Report. On the contrary, as discussed in
detail below, the ABC Experts’ interpretation is consistent with not only the language,
grammar and structure of the definition of the Abyei Protocol, but with the purposes of both
the Protocol and the broader CPA.™®

7. If the ABC Experts Were Assumed (Contrary to Fact) to Have
Overstepped Their Substantive Authority, Any Such Excess Could Not
Be Reqgarded as “Flagrant,” “Glaring” or “Manifest”

622. Fourth, even if the ABC Experts were considered (contrary to fact) to have incorrectly
interpreted the definition of the Abyei Area and if this were considered (again contrary to
fact) to concern the ABC Experts’ substantive mandate, this would still not constitute an
excess of mandate. As discussed in the SPLM/A’s Memorial, and summarized above, an
excess of mandate will be found only where the adjudicatory authority purported to act
beyond its authority in a “glaring,” “manifest” or “flagrant” manner.™

623. Here, it is impossible to characterize any purported misinterpretation of the Abyei
Protocol as a “flagrant,” “glaring” or “manifest” excess of mandate. Rather, the ABC
Experts adopted a carefully considered interpretation of the definition of the Abyei Area —
which is shared by both the author and presenter of the proposal (Mr. Millington) and by the
IGAD’s chief mediator of the Abyei dispute (General Sumbeiywo).””® Moreover, the
Government itself raised no objections to the ABC Experts’ multiple references during the
ABC proceedings to their understanding of the meaning of the definition of the Abyei Area —
something it would no doubt have done if it had considered the references to be wrong (much
less “glaringly” or “flagrantly” wrong)."

624. In the circumstances, it is implausible in the extreme to suggest that the ABC Experts
“flagrantly” or *“glaringly” or “manifestly” exceeded their mandate. In fact, the

4. Lew, L. Mistelis & S. Kréll, Comparative International Commercial Arbitration §26-93 (2003), Exhibit-
LE 5/12 (emphasis added); da Silveira & Lévy in E. Gaillard & D. Di Pietro (eds.), Enforcement of Arbitration
Agreements and International Arbitral Awards —The New York Convention in Practice 642 (2008)
(“Recognition and enforcement of an award may be refused, on the basis of Article V (1) (c) of the New York
Convention, only if the party against whom enforcement is sought alleges and proves that the arbitrators have
transgressed the boundaries of their authority. In the absence of such proof, the arbitrators shall be presumed
to have acted within the scope of their powers”), Exhibit-LE 12/13 (emphasis added); A. van den Berg, The
New York Arbitration Convention of 1958 313 (1981) (“[A]rticle V(1)(c) is to be construed narrowly. In any
case, the question whether an arbitrator has exceeded his authority should not lead to a re-examination of
the merits of the award.”), Exhibit-LE 24/13.

"5 See above at para. 124.

716 See below at paras. 1503-1514, 1515-1529.

7 see SPLM/A Memorial, at paras. 762-770; see also above at paras. 105, 114, 140.

"8 See below at paras. 1558-1559; see also SPLM/A Memorial, at paras. 1140-1141.

™9 See below at paras. 1560-1564; see also SPLM/A Memorial, at paras. 626-631.
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Government’s purported excess of substantive mandate claims are nothing more than thinly
concealed efforts to relitigate the substance of the parties’ dispute in a new proceeding,
before a different decision-maker. That is precisely what well-settled principles of law in all
developed legal systems forbid as an abusive and disruptive misuse of the legal process.

E. The ABC Experts Did Not Allocate Grazing Rights Beyond the Abyei Area

625. The Government also claims that the ABC Experts exceeded their mandate by
“allocating grazing rights beyond and limiting them within the ‘Abyei Area.””’® According
to the GoS Memorial, the ABC Report did this in two ways: (a) “in seeking to confer on the
Ngok grazing rights outside the ‘Abyei Area’;” and (b) in seeking to limit within the Abyei
Area the exercise of rights conferred by Article 1.1.3 of the Abyei Protocol.””* Both of these
claims are baseless, resting on strained and artificial misreadings of the ABC Report.

1. The ABC Experts Did Not Commit An Excess of Mandate by
Purporting to Confer Rights on the Ngok Dinka Outside the Abyei
Area

626. First, there is no substance to the Government’s claim that the ABC Experts attempted
to “confer on the Ngok grazing rights outside the ‘Abyei Area.”” The GoS’s argument rests
on a sentence in the ABC Report that states: “North of latitude 10°10 N, through the Goz up
to and including Tebeldia (north of latitude 10°35” N) the Ngok and Misseriya share isolated
occupation and use rights, dating from at least the Condominium period.””*? The Government
pretends to interpret this sentence to confer rights on the Ngok Dinka “to the north and east of
what [the ABC Experts] held to constitute the Abyei Area, i.e., north of 10°22°30” N.”"*

627. The Government’s interpretation unhelpfully ignores the context of the ABC Experts’
statement and deliberately distorting or misquoting the ABC Report in order to manufacture
an alleged error on which to base their complaint. That tactic is illegitimate and provides no
basis for challenging the ABC Experts’ decision. This is true for a number of separate and
independently sufficient reasons.

a) The ABC Experts Did Not “Confer” Rights on the Ngok Dinka
Outside the Abyei Area

628. Most fundamentally, the ABC Experts did not purport to confer rights on the Ngok
Dinka outside of the Abyei Area; rather, the ABC Experts merely sought to make clear, for
the avoidance of doubt, that their decision only defined the Abyei Area’s boundaries and did
not affect any other rights of the Ngok Dinka or Misseriya. This was not an excess of
mandate, but the opposite: an effort to ensure that the ABC Report addressed only the issues
presented to the ABC Experts and that no excess of mandate could be alleged.

629. Itis helpful to read in its full context the sentence that the GoS Memorial cherry-picks
out of the ABC Report (in italics below). That context is as follows:

0 50S Memorial, at p. 84, Heading (iv).

2! GoS Memorial, at para. 249.

22 ABC Report, Part I, at pp. 21-22, Appendix B to SPLM/A Memorial.
2 GoS Memorial, at para. 251.
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“1. The Ngok have a legitimate dominant claim to the territory from the Kordofan-
Bahr el Ghazal boundary north to latitude 10°10° N, stretching from the boundary
with Darfur to the boundary with Upper Nile, as they were in 1956;

2. North of latitude 10°10” N, through the Goz up to and including Tebeldia (north of
latitude 10°35’N) the Ngok and Misseriya share isolated occupation and use rights,
dating from at least the Condominium period. This gave rise to the shared secondary
rights for both the Ngok and Misseriya;

3. The two parties lay equal claim to the shared areas and accordingly it is reasonable
and equitable to divide the Goz between them and locate the northern boundary in a
straight line at approximately latitude 10°22°30°" N. The western boundary shall be
the Kordofan Darfur boundary as it was defined on 1 January 1956. The southern
boundary shall be the Kordofan-Bahr el Ghazal-Upper Nile boundary as it was
defined on 1 January 1956. The eastern boundary shall extend the line of the
Kordofan-Upper Nile boundary at approximately longitude 29.32°15’" E northwards
until it meets latitude 10°22°30°" N; ...

5. The Ngok and Misseriya shall retain their established secondary rights to the use of
the land north and south of this boundary.”"*

630. Particularly when read in context, it is evident that the ABC Experts did not purport to
“confer rights to the use of land outside the Abyei Area,” as the Government alleges.”” The
sentence that is selectively cited in the GoS Memorial was part of a summary of the reasoning
of the ABC Experts, which explained (as developed in Propositions 8 and 9 of the ABC
Report) that the Ngok Dinka and Misseriya had both historically enjoyed equal shared
secondary rights to the goz.”® This sentence, together with the first clause of the first
sentence of the next numbered paragraph quoted above (paragraph number 3), provided a
summary explanation of the reasoning for the ABC Experts’ boundary determination (i.e., the
line at latitude 10°22°30°"N).

631. The ABC Experts did not therefore purport to confer secondary rights on the Ngok
Dinka (or the Misseriya) outside the Abyei Area. Rather, the ABC Experts explained that,
because the Ngok Dinka and Misseriya had historically shared occupation and use of the goz
“from at least the Condominium period, this gave rise to the shared secondary rights for both
the Ngok Dinka and the Misseriya.” This was clearly expressed as the summary of an
historical finding (“gave rise,” in the past tense), which had been explained in the body of the
ABC Report (specifically, at pages 19 to 20 and 43 to 45).

632. Based on that historical finding, the ABC Experts then went on in the next sentence of
the ABC Report (unhelpfully omitted from the quotation in the Government’s Memorial) to
delimit the Abyei Area, by dividing the area of historically shared secondary rights equally
between the Ngok Dinka and the Misseriya: “The two parties lay equal claim to the shared
areas and accordingly it is reasonable and equitable to divide the Goz between them and
locate the northern boundary in a straightline at approximately latitude 10°22°30°" N.”"#" It

24 ABC Report, Part |, at pp. 21-22, Appendix B to SPLM/A Memorial.

725 GoS Memorial, at paras. 249, 252.

726 5ee ABC Report, Part I, at pp. 17-20, 41-45, Appendix B to SPLM/A Memorial. The ABC Experts’
treatment of these two Propositions, and of the goz, is discussed in greater detail below. See below at paras.
778-784, 791-797.

2T ABC Report, Part I, at p. 22, Appendix B to SPLM/A Memorial (emphasis added).
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is this sentence, which the Government fails to mention, in which the ABC Experts defined
the Abyei Area; the preceding sentence, cited by the Government, provides only the rationale
for the ABC Experts’ boundary delimitation and does not purport to “confer” rights on either

party.

633. This is confirmed by the final point of the ABC Experts’ decision, which the
Government also unhelpfully omits to either quote or mention in its Memorial. That sentence
(noted in point 5 quoted above) provides “The Ngok and Misseriya shall retain their
established secondary rights to the use of the land north and south of this boundary.”

634. Presumably, the Government omitted reference to this sentence because the sentence
makes it clear that the ABC Experts had no intention to “confer” rights outside the Abyei
Area on either the Ngok Dinka or the Misseriya. Rather, consistent with the Abyei Protocol,
the ABC Experts merely included a savings provision that made it clear that their definition
of the Abyei Area did not prejudice the parties’ other existing rights, whether under the
Comprehensive Peace Agreement or otherwise. Hence, far from purporting to “confer”
rights, the ABC Experts’ savings clause merely provided that, notwithstanding the
delimitation of the Abyei Area, the Ngok Dinka and the Misseriya “shall retain” their
existing rights of usage in other areas.

635. The ABC Experts’ statement was perfectly consistent with Article 1.1.3 of the Abyei
Protocol, which provides that “[t]he Misseriya and other nomadic peoples retain their
traditional rights to graze cattle and move across the territory of Abyei.” The ABC Experts
did nothing more in the ABC Report than make clear, for the avoidance of doubt, that their
decision did not alter the pre-existing rights of the Ngok Dinka and the Misseriya. The ABC
Experts did not purport to create or confer any rights, but merely to leave untouched whatever
rights the Ngok Dinka had north of the Abyei Area and whatever rights the Misseriya had
south of the boundary of the Abyei Area, and confirmed where the boundary itself lay. The
ABC proceedings were not the forum for pursuing any other Misseriya rights and the ABC
Experts did nothing to prejudice those rights.

636. One of the reasons that the ABC Experts took pains to confirm that their decision only
affected the boundary of the Abyei Area, and not other rights of the Ngok Dinka and
Misseriya, was identified early in the ABC Report. There, the ABC Experts noted that they
“found in their meetings with people in the Abyei Area that there was considerable
misunderstanding about the effect that setting a boundary for the area will have,” referring to
concerns that the ABC Report could affect traditional grazing rights and interaction between
the Ngok Dinka and Misseriya.’

637. The ABC Experts went on therefore to note that they “want to stress that the boundary
that is defined and demarcated will not be a barrier to the interaction between the Misseriya
and Ngok Dinka communities” and that “[t]he decision should have no practical effect on the
traditional grazing patterns of the two communities.”’* Again, the ABC Experts were not
purporting to confer new rights, but instead noting the limited scope of their ruling in order to
assuage popular misconceptions.

638.  Nor does the fact that the ABC Experts referred specifically to the Ngok Dinka and
Misseriya’s “secondary rights to the use” of territory imply that any other rights outside the

28 ABC Report, Part I, at p. 9, Appendix B to SPLM/A Memorial.
2 ABC Report, Part |, at p. 9, Appendix B to SPLM/A Memorial.
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Abyei Area were limited. Rather, this was simply descriptive of Misseriya nomadic land use
north of the Abyei Area, not prescriptive of Misseriya land rights. Given the ABC Experts’
reliance on the parties’ secondary rights of usage as a basis for establishing the Abyei Area’s
northern boundary, the ABC Experts were at pains to dispel any doubt that the boundary line
which they defined for the Abyei Area did not prejudice whatever land rights the Ngok Dinka
and Misseriya might enjoy.

639. The ABC Experts’ clarification was not an excess of their mandate but rather an
expression that no excess of mandate could be inferred from their decision. In particular, the
ABC Experts merely made explicit the fact that they had delimited the Abyei Area’s
boundaries without purporting to affect the other rights of usage of the Ngok Dinka or the
Misseriya. This is a simple and complete answer to the Government’s claim.

b) The Government’s Interpretation of the ABC Experts’ Decision
Ignores the Principle that Adjudicative Decisions Must Be
Interpreted to Preserve, Not to Destroy, Them

640. Second, although unnecessary to the Tribunal’s decision here, it is well-settled that an
arbitral award is to be construed with a view to giving it effect, not to finding fault with it.
This principle is common to all developed international and national legal systems and is
discussed in detail below.™

641. Inthe words of one leading English authority, summarizing this rule:

“As a matter of general approach, the courts strive to uphold arbitration awards.
They do not approach them with a meticulous legal eye endeavoring to pick holes,
inconsistencies and faults in awards and with the objective of upsetting or
frustrating the process of arbitration. Far from it. The approach is to read an
arbitration award in a reasonable and commercial way, expecting, as is usually the
case, that there will be no substantial fault that can be found with it.”"*

642. A like approach is adopted in other leading jurisdictions. In the U.S., for example,
courts construe all doubts in favor of upholding an arbitrator’s award: "

“The opinion of the arbitrator in this case...is ambiguous, and could be read to mean]
that he exceeded the scope of the submission.... A mere ambiguity in the opinion
accompanying an award, which permits the inference that the arbitrator may have
exceeded his authority, is not a reason for refusing to enforce the award....
Moreover, we see no reason to assume that this arbitrator has abused the trust the

70 See below at paras. 641-644.

™! ABB AG v. Hochtief Airport GmbH [2006] 2 Lloyd’s Rep 1, 23 (Q.B.), (quoting Zermalt Holdings SA v. Nu-
Life Upholstery Repairs Ltd [1985] 2 EGLR 14 (Comm.) (Q.B.)), Exhibit-LE 23/12 (emphasis added); see also
Aloe Vera of Am., Inc. v. Asianic Food (S) Pte Ltd, XXXII Y.B. Comm. Arb. 489, 495 (S. Ct. Singapore, High
Court) (2007) (“[T]here is the principle of international comity enshrined in the Convention that strongly
|ncI|nes the courts to give effect to foreign arbitration awards.”), Exhibit-LE 24/8 (emphasis added).

%2 See, e.g., Brabham v. A.G. Edwards & Sons, Inc., 376 F.3d 377, 385 (5th Cir. 2004) (“Uncertainty about
arbitrators’ reasoning cannot justify vacatur, for a court must resolve all doubts in favor of arbitration.” ),
Exhibit-LE 30/9 (emphasis added); Walsh v. Union Pacific R.. Co., 803 F.2d 412, 414 (8th Cir. 1986) (“[I]n
determining whether an arbitrator has exceeded his authority, the agreement must be broadly construed with all
doubts resolved in favor of the arbitrator’s award.”), Exhibit-LE 31/1 (emphasis added); Arch of Illinois v.
District 12, United Mine Workers of Am., 85 F.3d 1289, 1294 n.4 (7th Cir. 1996) (“What is clear ... is that we
resolve any reasonable doubts in favor of enforcing the arbitrator’s award.”), Exhibit-LE 31/2 (emphasis
added).
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parties confided in him and has not stayed within the areas marked out for his
consideration.””

643. Other national courts also confirm that mere inconsistencies or ambiguities in an
arbitrator’s reasoning are not grounds for challenging an award.” As the German Supreme
Court has explained, inconsistencies in a decision must be resolved “also in consideration of
the reasons” in order to give it effect.” Only if the “decision cannot be upheld by [an]
interpretation” because the “operative part is unresolvably inconsistent, may [the decision] be
invalidated.””®

644. Thus, even if there were some ambiguity as to the meaning of the ABC Report or its
treatment of the issue of grazing rights, the ABC Experts’ statements regarding the Ngok
Dinka’s retention of their rights are to be interpreted consistently with the ABC Experts’
mandate, and not as overstepping that mandate. In the circumstances, there is no justification
for laboring — as the Government does — in an attempt to interpret the ABC Report as
granting the Ngok Dinka new rights. Rather, even if there were some doubt about the
language of the ABC Report (which there is not), the appropriate interpretation of the
sentence that the Government criticizes is as a savings clause, simply confirming that the
ABC Experts’ decision did nothing but define the boundaries of the Abyei Area and did not
purport to alter or affect the other rights of the Ngok Dinka or Misseriya.

C) The ABC Experts Would Have Possessed Incidental
Jurisdiction to Grant the Ngok Dinka Grazing Rights

645. Third, even if the ABC Experts were considered (contrary to fact) to have attempted
to confer rights on the Ngok Dinka outside of the Abyei Area proper, this would not
constitute an excess of mandate. Rather, it would have constituted an exercise of incidental
or ancillary authority, which was included in the ABC Experts’ primary mandate.

% United Steel Workers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 597-598 (U.S. S.Ct. 1960),
Exhlblt LE 31/3 (emphasis added).

* St. Mary Home, Inc. v. Serv. Employees Int’l Union, 116 F.3d 41, 44-45 (2d Cir. 1997) (“Internal
inconsistencies in the [arbitrator’s] opinion are not grounds to vacate the award...”), Exhibit-LE 31/4;
Johnson Controls, Inc. v. United Assoc. of Journeymen, 39 F.3d 821, 824-825 (7th Cir. 1994) (“[W]e resolve
reasonable doubts concerning the arbitrator’s analysis in favor of enforcing the award. . . . The possible
inconsistency of one paragraph of the arbitrator’s opinion does not justify vacating the arbitrator’s award.”),
Exhibit-LE 31/5 (emphasis added); Judgment of 14 November 1990, DFT 116 1l 634, 637 (generally rejected
setting aside of an award on the basis of public policy which was held to be “illogical, nonsensical, inexplicable,
arbitrary, untenable, completely incorrect, inequitable, absurd, abstruse, boundlessly unenlightened,
unreasonable, in violation of common sense, inconsistent to the files and with elementary notions of justice.”)
(Swiss Federal Tribunal), Exhibit-LE 31/6; Judgment of 6 May 1988, Unijet SA v SARL International Business
Relations Ltd (IBR), Judgment of 6 May 1988 (Paris Court of Appeal) (“[I]t is accurate to state that an arbitral
award based on contradictory reasons cannot be considered as an infringement of public policy where it is not
established that the arbitral proceedings were not governed by a law requiring that grounds be stated.”),
Exhibit-LE 31/7.
™5 Judgment of 22 February 2001, NJW-RR 2001, 1351, 1352 (German Bundesgerichtshof), Exhibit-LE 31/8;
see also Judgment of 6 March 1952, BGHZ 5, 240 (German Bundesgerichtshof) (“A judgment whose operative
part is so inconsistent or unclear that it does not show in how far a rejected claim has actually been rejected, has
no legal effects if the inconsistency may not be resolved per interpretation, also taking into account the
reasons.”), Exhibit-LE 31/9 (emphasis added); N. Pitkowitz, Die Aufhebung von Schiedssprichen 147 (2008)
(“If unresolvable inconsistencies remain even after interpretation, the decision does not have the function of
a title.”), Exhibit-LE 31/10.

This principle applies in the same manner to arbitral awards. Section 1055 of the German Code of Civil
Procedure, generally equating judgment and arbitral award (“The arbitral award has the same effect between the
parties as a final and binding court judgment.”), Exhibit-LE 26/3; see also W. Rechberger, Die
Widersprichlichkeit eines Schiedsspruchs als Aufhebungsgrund nach dsterreichischem Recht, SchiedsVZ 2006,
169 171 (“[A]rbitral awards are not to be interpreted differently from court decisions.”), Exhibit-LE 31/11.

% Judgment of 22 February 2001, NJW-RR 2001, 1351, 1352 (German Bundesgerichtshof), Exhibit-LE 31/8.
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646. Itis well-settled that an adjudicatory body’s mandate must be interpreted sensibly, in
order to enable it to resolve the parties’ dispute effectively. As one leading author has noted,
by agreeing to consensual dispute resolution “the parties give the tribunal the powers
necessary to settle their dispute.””® Similarly, another leading author notes that “[w]here a
tribunal has jurisdiction in a particular matter, it is also competent with regard to all relevant
incidental questions, subject to express provision to the contrary.””®

647. Thus, the tribunal in the case of Compagnie pour la Construction du Chemin de Fer
d’Ogulin a la Frontiére, S.A. held that:

“Incidental questions arising in the decision of a case ought to be examined by the

judge competent to decide on the principal issue, unless the law provides otherwise
17739

648. Similarly, the PC1J in the German Interests case held that the interpretation of various
treaty provisions was merely incidental and that the Court had jurisdiction to entertain them.
Poland had contended that the Court did not have jurisdiction to consider the Treaty of
Versailles and that as a result, the main question in dispute (expropriation of an undertaking)
did not arise. The Court adopted the following response:

“It is true that the application of the Geneva Convention is hardly possible without
giving an interpretation of Article 256 of the Treaty of Versailles and other
international stipulations cited by Poland. But these matters constitute merely
questions preliminary or incidental to the application of the Geneva Convention.
Now the interpretation of other international agreements is indisputably within the

37, Lew, L. Mistelis & S. Kréll, International Comparative Commercial Arbitration 123-30 (2002), Exhibit-
LE 23/17.

™8 B Cheng, General Principles of Law as Applied by International Courts and Tribunals 266 (1953, reprint
2006), Exhibit-LE 31-12 (emphasis added); see also Merrills, Reflections on The Incidental Jurisdiction of the
International Court of Justice in M. Evans (ed.), Remedies in International Law 51-70 (1998) (discussing just
three aspects of the incidental jurisdiction of the ICJ: provisional measures, under Article 41, intervention under
Avrticles 62 and 63 and interpretation and revision under Articles 60 and 61.”), Exhibit-LE 31/13.

™ judgment of 12 July 1926, Compagnie pour la Construction du Chemin de Fer d’Ogulin & la Frontiére, S.A.
6 T.A.M. 505, 507 (1926), Exhibit-LE 27/22 (emphasis added).
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competence of the Court if such interpretation must be regarded as incidental to a
decision on a point in regard to which it has jurisdiction ...”"*

649. The International Court of Justice has approved the same view, emphasizing that:

“[T]he Court possesses an inherent jurisdiction enabling it to take such action as may
be required, on the one hand to ensure that the exercise of its jurisdiction over the
merits, if and when established, shall not be frustrated, and on the other, to provide
for the orderly settlement of all matters in dispute ... Such inherent jurisdiction, on
the basis of which the Court is fully empowered to make whatever findings may be
necessary for the purposes just indicated, derives from the mere existence of the Court
as a judicial organ established by the consent of states, and is conferred upon it in
order that its basic judicial functions may be safeguarded.”"*

650. Indeed, as a leading commentator points out:

“The 1CJ is not the only adjudicatory body applying the theory of implied powers,
since this method of interpretation is valid for any international organization or
adjudicatory body.”"#

651. The purpose of incidental or ancillary powers is to provide for the full and orderly
settlement of the disputes submitted by the parties. The nature of the incidental jurisdiction
of the 1CJ and other similar international adjudicatory bodies has been explained by Judge
Fitzmaurice in the context of the Court’s power to order interim measures as follows:

“Thus in the jurisdictional field, there is the substantive or basic jurisdiction of the
Court (i.e. to hear and determine the ultimate merits), and there is the possibility of
(preliminary) objections to the exercise of that jurisdiction. But also, there is the
Court’s preliminary or ‘incidental’ jurisdiction (e.g. to decree interim measures of
protection, admit counterclaims or third-party interventions, etc.) which it can
exercise even in advance of any determination of its basic jurisdiction as to the

70 Case concerning certain German Interests in Polish Upper Silesia (Preliminary Objections) Judgment of 25
August 1925 PCI1J Series A, No. 6, 18 (P.C.1.J. 1925), Exhibit-LE 31/15 (emphasis added). This point was
repeated in the merits judgment, in which the Court said “the interpretation of the Treaty of Versailles and other
international instruments ... must be regarded as a question preliminary or incidental to the application of the
Geneva Convention...” Case concerning certain German Interests in Polish Upper Silesia (Merits) Judgment of
25 May 1926 PCIJ Series A, No. 7, 25 (P.C.1.J. 1926), Exhibit-LE 31/16; see also Case concerning the
Mavrommatis Palestine Concessions, Judgment of 30 August 1924, PCIJ Series A, No. 2, 28, (P.C.1.J. 1924)
(“Though it is true that for the purpose of the settlement of a dispute of this kind the extent and effect of the
international obligations arising out of Protocol XII must be ascertained, it is equally the fact that the Court is
not competent to interpret and apply, upon a unilateral application, that Protocol as such, for it contains no
clause submitting to the Court disputes on this subject. On the other hand, the Court has jurisdiction to apply
the Protocol of Lausanne in so far as this is made necessary by Article 11 of the Mandate.”), Exhibit-LE
31/17 (emphasis added); Case of the Free Zones of Upper Savoy and the District of Gex, Judgment of 7 June
1932, PCI1J Series A/B, No. 46, 114, 155 et seq. (P.C.1.J. 1932) (“During the successive phases of the procedure,
both Parties have, independently of their submissions properly so-called, requested the Court to decide, in one
sense or another, on a number of incidental points. In so far as these points fall within the ambit of the Special
Agreement, the Court will take them up and deal with them below.”) and at 155-156 (“[b]oth Parties have
repeatedly insisted on the essential importance of all points at issue between them on the present submission
being, as far as possible, settled by the Court. For this reason, and also because the decision of an international
dispute of the present order should not mainly depend on a point of procedure, the Court thinks it preferable not
to entertain the plea of inadmissibility and to deal on their merits with such of the new French arguments as may
fall within its jurisdiction in so far at least as they may raise questions incidental to the main issue.”), Exhibit-
LE 19/2.

™! Case concerning Nuclear Tests (New Zealand v. France), [1974] 1.C.J. Rep. 457, 473 (1.C.J.), Exhibit-LE
18/1 (emphasis added).

2 p_Daillier & A. Pellet, Droit International Public 1390 (7th ed. 2002), Exhibit-LE 32/1 (emphasis added).
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ultimate merits; even though the latter is challenged; and even though it may
ultimately turn out that the Court lacks jurisdiction as to the ultimate merits.
Although much (though not all) of this incidental jurisdiction is specifically provided
for in the Court’s Statute, or in Rules of Court which the Statute empowers the Court
to make, it is really an inherent jurisdiction, the power to exercise which is a
necessary condition of the Court - or of any court of law - being able to function at
all.”™

652. The foregoing principles are but commonsense propositions that aim to ensure that the
parties’ chosen dispute resolution mechanism is capable of achieving its contemplated goal —
to resolve the parties’ dispute. In this case, even if the ABC Experts were considered
(contrary to fact) to have attempted to confer rights on the Ngok Dinka in the area between
latitudes 10°22°30”N and 10°35’N — lying just outside of and abutting the Abyei Area proper
— this would have been a permissible exercise of incidental jurisdiction. As described
elsewhere, the Ngok Dinka claimed that all areas south of latitude 10°35’N were the historic
territory of their tribe and that this territory should be included in the Abyei Area.” The
ABC Experts acknowledged that the Ngok Dinka had historically exercised shared secondary
rights to the area between latitudes 10°22°30”N and 10°35’N, but refused to include that area
within the Abyei Area.’®

653. As detailed in the SPLM/A Memorial, the SPLM/A considers that the ABC Experts’
failure to include the full territory where the Ngok Dinka exercised shared secondary rights
within the Abyei Area was incorrect.”* For present purposes, however, the critical point is
that the ABC Experts would have been within their authority if they had (as the GoS
Memorial claims they did) affirmatively granted the Ngok Dinka grazing rights within the
area between latitudes 10°22°30”N and 10°35’N. If the ABC Experts had done so, that would
have been an exercise of incidental jurisdiction, closely related and ancillary to their
resolution of the parties’ respective claims regarding the Abyei Area, and would not have
been an excess of mandate. That is another complete and independently sufficient basis for
rejecting the Government’s complaint.

d) Any Excess of Mandate by the ABC Experts Could Not Be
Regarded as “Flagrant,” “Glaring” or “Manifest”

654. Fourth, even if the ABC Experts were considered (contrary to fact) to have attempted
to confer rights on the Ngok Dinka beyond the authority granted under the Abyei Protocol,
this would not constitute an excess of mandate warranting disregard for the ABC Report and
the ABC Experts’ definition of the Abyei Area. As discussed in the SPLM/A’s Memorial,
and summarized above, an excess of mandate will be found only where the adjudicatory
authority purported to act beyond its authority in a “glaring,” “manifest” or “flagrant”
manner.”’

655. Here, it would be impossible to regard any findings by the ABC Experts in relation to
Ngok Dinka grazing rights as a “flagrant,” “glaring” or “manifest” excess of mandate. At
most, one might conclude (wrongly) that the ABC Experts had erred by purporting

™3 separate Opinion of Judge Sir Gerald Fitzmaurice in Case Concerning The Northern Cameroons (Cameroon
v. United Kingdom) Preliminary Objections [1963] I.C.J. Rep. 15, 93, 103 (1.C.J.), Exhibit-LE 32/2 (emphasis
added).

4 SPLM/A Memorial, at paras. 526(i); see also above at paras. 495, 554.

5 ABC Report, Part I, at pp. 21, 44-45.

746 SPLM/A Memorial, at paras. 1190-1197; see also below at paras. 1590-1600.

747 See SPLM/A Memorial, at paras. 762-770; see also above at paras. 105, 114, 140, 723.
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affirmatively to confer rights that, although claimed by the parties, ultimately lay outside of
the Experts’ definition of the Abyei Area. Even if that had occurred (which it did not) it
would have been an unintentional exercise of incidental authority that the ABC Experts
lacked — but was in no way a “flagrant,” “manifest” or “glaring” excess of mandate.

656. Further, it is also important that the rights which the ABC Experts supposedly
conferred outside of their authority, would have affected only a very specific and limited
right of usage. The Ngok were settled above 10°22°30”N, but those areas of settlement were
localized (some in the lower reaches of the goz and some toward Lake Keilak in the northeast
of the Abyei Area), and the majority of Ngok usage of this area was for wet season grazing.

657. At the same time, the ABC Experts’ purportedly wrongful grant of even these very
limited rights applied only in an even more limited area. Specifically, the area was a thin
strip between latitudes 10°22°30”N and 10°35’N of land which was generally harsh and arid.

658. Thus, even if one assumed, implausibly, that the ABC Experts somehow exceeded
their mandate by granting some sort of unauthorized grazing rights in this sliver of arid land,
it was an entirely unintentional, incidental and minor excess. It is precisely to avoid
invalidation of arbitral awards and other adjudicative decisions in these sorts of
circumstances that general principles of law hold firmly that an excess of mandate must be
“glaring,” “flagrant” or “manifest.”

659. The law does not treat the ABC Experts’ exercise of their authority as a vessel of
nitroglycerine, which will explode and destroy their report and the parties’ agreed dispute
resolution mechanism if the slightest error is made. That would be nonsense.

660. Instead, the law treats the ABC Experts’ exercise of their authority as a presumptively
final and binding decision which is to be preserved if at all possible. That is true for the
reasons set forth in the SPLM/A’s Memorial and as further summarized above.”® This is
another independent reason that the Government’s spurious complaints about grazing rights
are no basis for invalidating the ABC Experts’ decision.

e) Even if the ABC Report Purported to Grant the Ngok Dinka
Grazing Rights Beyond the Experts’ Authority, Any Such
Grant Would Not Affect the Remainder of the Report

661. Fifth, although irrelevant to this dispute, even if one assumed that the ABC Experts
had exceeded their mandate by purporting to confer grazing rights that they were not
permitted to grant, the only consequence would be to treat the “excessive” grant of rights as a
nullity but to leave the remainder of the ABC Report intact. If, in reality, the ABC Experts
inadvertently granted a right that exceeded their mandate, then that grant was a nullity. If the
grant of that right did not implicate the ABC Experts’ other determinations, then the
necessary consequence is that the nullified grant of rights is to be disregarded as void ab
initio and the remainder of the ABC Report treated as valid and within the ABC Experts’
mandate.

662. This result is consistent with well-settled general principles of law, which provide for
recognition and enforcement of arbitral awards even where some aspect of the award
exceeded the arbitral tribunal’s mandate. Thus, Article V(1)(c) of the New York Convention

748 See SPLM/A Memorial, at paras. 700-745; see above at paras. 131-136.
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(paralleled by Article 5(1)(c) of the Inter-American Convention) provides for the non-
recognition of an award if:

“the award deals with a difference not contemplated by or not falling within the terms
of the submission to arbitration, or it contains decisions on matters beyond the scope
of the submission to arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that part of the award
which contains decisions on matters submitted to arbitration may be recognized and
enforced.”™

663. Similarly, Article 52(3) of the ICSID Convention provides that an annulment
committee has the power “to annul the award or any part thereof on any one of the grounds
set forth in paragraph (1).”*° Committees in ICSID annulment cases have regularly used this
power to uphold only parts of an award (including in some of the Government’s own
authorities).

664. For example, in the MINE case (relied on by the GoS), the ad hoc Committee rejected
the Government of Guinea’s request for annulment of the portion of the award relating to
breach, but granted its request for annulment in relation to that part of the award dealing with
damages (including interest on those damages).”* Similarly, in Vivendi v. Argentina (again,
relied on by the GoS), the Committee noted its authority to annul only part of an award under
Avrticle 52(3) in response to Vivendi’s claim for annulment of the part of the award relating
only to merits (and not to jurisdiction).’™?

665. Precisely the same formula is contained in Articles 34(1)(a)(iii) and 36(1)(a)(iii) of
the UNCITRAL Model Law:

“the award deals with a dispute not contemplated by or not falling within the terms of
the submission to arbitration, or it contains decisions on matters beyond the scope of
the submission to arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, that part of the award
which contains decisions on matters submitted to arbitration may be recognized and
enforced.””?

666. This rule is recognized more generally in international and national authority, for the
commonsense reason that it makes no sense to discard an otherwise valid and binding arbitral
or other adjudicatory decision on one matter, merely because the tribunal overstepped its
mandate on another matter. Commenting on the New York Convention, a leading author
notes that Article V(1)(c) “offers the possibility to grant an unfettered enforcement of that

™ New York Convention, Art. V(1)(c), Exhibit-LE 5/1 (emphasis added); Inter-American Convention on
International Commercial Arbitration 1975, Art. 5(1)(c), Exhibit-LE 5/10.

30 |CSID Convention, Art. 52(3), Exhibit-LE 14/3 (emphasis added).

! judgment of 22 December 1989 of the ad Hoc Committee On the Application for Annulment Submitted by
Guinea Against the Arbitral Award Rendered on 6 January 1988 in the MINE v. Government of Guinea Case
gARB/84/4), 95, 127 (1988), Exhibit-LE 26/24, referred to in GoS Memorial, at para. 163.

52 Judgment of 3 July 2002 of the Ad Hoc Committee On the Application for Annulment Submitted by CAA
Against the Arbitral Award Rendered on 21 November 2000 in the CAA and CGE v. Argentine Republic Case
gARB/97/3), 6 ICSID Rep. 340, 359 (2002) Exhibit-LE 32/3.

¥ UNCITRAL Model Law, Arts. 34(1)(a)(iii) and 36(1)(a)(iii), Exhibit-LE 23/20 (emphasis added).
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part of the award which contains decisions on matters which were submitted to the
arbitrator’s decision.””*

667. Inarecent decision by the English Court of Appeal, it was held that partial
enforcement of a New York Convention award would be permitted even where the award
was the subject of a challenge in the jurisdiction in which it was rendered. The Court held
that:

“the purpose of the Convention is to ensure the effective and speedy enforcement of
international arbitration awards. An all or nothing approach to the enforcement of
an award is inconsistent with this purpose and unnecessarily technical. | can see
no objection in principle to enforcement of part of an award provided the part to be
enforced can be ascertained from the face of the award and judgment can be given
in the same terms as those in the award.””®

668. This result is consistent with the Abyei Arbitration Agreement. Article 2(a) and 2(c)
of the Arbitration Agreement only provide for this Tribunal to delimit the Abyei Area if it
first makes a declaration that the ABC Experts exceeded their mandate. The Tribunal’s grant
of a declaration that the ABC Experts exceeded their mandate is an exercise of remedial
authority and power by this Tribunal, subject to general principles of law (as provided for by
Article 3 of the Arbitration Agreement).

669. The general principles of law applicable to this Tribunal’s remedial powers include
the principles reflected in Article V(1)(c) of the New York Convention, Articles 34(1)(a)(iii)
and 36(1)(a)(iii) of the UNCITRAL Model Law and the other authorities noted above. Those
principles in turn provide for the recognition of those parts of an award which are separable
from and untainted by an excess of mandate by the arbitral tribunal. This general principle of
law is supported by common sense considerations and there is no reason to conclude that it
was not also intended to apply to this Tribunal’s authority.

670. The Government’s Memorial suggests in passing that “if the Experts exceeded their
mandate in any respect, this is sufficient to trigger Article 2(c) of the Arbitration
Agreement.””® That proposition is implausible. It makes no sense to believe that the parties
would have intended that the entire effort before the ABC, and the ABC Experts’ expertise,
be thrown away, merely because of a separable and limited excess of mandate on an ancillary
issue (such as grazing rights in a narrow strip of the goz). Rather, Article 2 of the Arbitration
Agreement is to be interpreted in light of the well-settled general principles of law (discussed
above) aimed at upholding adjudicative decisions.

%% A van den Berg, The New York Arbitration Convention of 1958 319 (1981), Exhibit-LE 24/13 (emphasis
added).

%% Nigerian National Petroleum Corp. v. IPCO (Nigeria) Ltd. [2008] 2 C.L.C. 550, 557 et seq. (English Court
of Appeal), Exhibit-LE 32/4 (emphasis added); see also Judgment of 26 January 2005, XXX Y.B. Comm. Arb.
421, 435 (Austrian Oberster Gerichtshof) (2005) (Permitting partial enforcement in a context other than under
Axrticle V(1)(c), the Austrian Court of Appeal “deemed in principle that a foreign arbitral award may be
enforced only in part.”), Exhibit-LE 32/5; Judgment of 14 January 1981, Syria v S.p.a. SIMER, VIII Y.B.
Comm. Arb. 386, 388 (Trento Corte di Appello) (1983) (“If the decisions on matters submitted to arbitration can
be separated from those not so submitted, that part of the award which contains decisions submitted to
arbitration may be recognized and enforced.”), Exhibit-LE 32/6; Chang, Article V of the New York Convention
and Korea, 25(6) J. Int’l Arb. 865, 868 (2008) (referring to a decision of the Seoul High Court, in which it “held
that a partial enforcement is possible not only under this proviso, but also in other contexts under Article V(1)
and (5)(2) in general.”), Exhibit-LE 32/7.

758 GoS Memorial, at para. 95 (emphasis in original).
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2. The ABC Experts Did Not Limit the Misseriya’s Traditional Rights

671. Second, the Government is equally wrong in claiming that the ABC Experts “limited
the Misseriya’s traditional rights of grazing and transit to the southern part of the ‘shared
area,’ i.e., the area between 10°10’N and 10°35’N.”"" Again, the Government’s Memorial
can only even superficially make this claim by ignoring the actual text of the ABC Report
and instead distorting selective quotations from the ABC Experts’ reasoning.

672. In particular, the Government simply ignores the ABC Experts’ statement that “[t]he
Ngok and Misseriya shall retain their established secondary rights to the use of the land
north and south of this boundary” (at point 5, quoted above™®). This sentence in no way
limits the Misseriya’s rights to “the southern part of the ‘shared area,’ i.e., the area between
10°10°N and 10°35°N.”"** To the contrary, it confirms that the Misseriya retain their rights
“south of this boundary” (i.e., the northern boundary of the Abyei Area). Again, the ABC
Experts’ language was, explicitly, a savings clause that assured both parties that the ABC
Report did not affect the parties’ other rights under the Comprehensive Peace Agreement.

673. The sentence cherry-picked by the Government’s Memorial (stating that the Misseriya
and Ngok Dinka both possessed “shared secondary rights” in the goz) did not purport to
define the full extent of the Misseriya’s rights of usage in other areas. As discussed above,
the ABC Experts’ sentence was merely the basis for the boundary which was drawn bisecting
the goz.”® That is made crystal clear by the extensive and very specific discussions in the
ABC Report of the fact that the Misseriya enjoyed substantial rights of usage to the south of
the goz:

“the Misseriya have clear ‘secondary’ (seasonal) grazing rights to specific locations
north and south of Abyei Town”™

“the Misseriya enjoyed established secondary rights of use in the same region
[along the Ragaba ez-Zarga and the area to its north]”"®

“The Commission finds that the Ngok have dominant rights to Chigei/Thegei, the
Ragaba Lau and Ragaba ez/Zarga Ngol, while the Misseriya have established
secondary rights to those areas. The Ngok and Misseriya have shared secondary
rights to the Nyama area.””®

“The Misseriya have established secondary rights through the Goz belt to the area
south of it.”"

674. Each one of these statements made very clear that the ABC Experts had concluded
that the Misseriya had historically exercised secondary rights of usage well south of the goz
(extending to locations south of Abyei Town). It was in the context of these conclusions that
the ABC Experts observed, for the avoidance of doubt, that the “Misseriya shall retain their
established secondary rights to the use of the land north and south of this boundary [i.e., the

" GoS Memorial, at para. 252.

758 ABC Report, Part I, at p. 22, Appendix B to SPLM/A Memorial.

% GoS Memorial, at para. 252.

760 See above at paras. 628-633.

81 ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial (emphasis added).
62 ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial (emphasis added).
763 ABC Report, Part I, at p. 35, Appendix B to SPLM/A Memorial (emphasis added).
64 ABC Report, Part I, at p. 44, Appendix B to SPLM/A Memorial (emphasis added).
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northern boundary of the Abyei Area].””® Indeed, it would have been difficult for the ABC
Experts to have been much clearer in saying that — contrary to what the Government claims —
they were not purporting to affect the existing secondary rights of the Misseriya.

675. The foregoing is a complete answer to the second aspect of the Government’s
complaint about the ABC Experts’ purported limitation of the Misseriya’s grazing rights. No
further discussion is necessary to dispose of the claim. In addition, and for the avoidance of
doubt, all of the grounds set out in paragraphs 661 to 670 with regard to the alleged grant of
excessive grazing rights to the Ngok Dinka also apply mutatis mutandi to the alleged
limitation of the Misseriya’s grazing rights and exclude any possibility of invalidating the
ABC Report on this ground.

F. The Four Violations of ““Mandatory Criteria” Alleged by the Government
Were Not Excesses of Mandate and Were Instead Entirely Appropriate
Aspects of the ABC Experts’ Reasoning

676. The Government alleges that the ABC Experts committed four violations of
“mandatory criteria.” These violations are allegedly: (a) “failure to state reasons capable of
supporting the decision;”’® (b) reaching a decision “on the basis of an equitable division or
... €x aequo et bono;”" (c) “apply[ing] unspecified ‘legal principles in determining land
rights’;”"® and (d) “attempt[ing] to allocate oil resources.””® The Government states more
generally that “it is a general principle of law, confirmed in practice, that the failure of a
panel charged with deciding a dispute to state any reason on the basis of which its decision
can be supported constitutes an excess of mandate,” and then recites the four alleged
violations of “mandatory criteria in carrying out the mandate.”’”

677. There is no basis for any of these alleged violations of the Government’s purported
“mandatory criteria.” Even assuming that there was some legal basis for these so-called
mandatory rules (which there is not), or for the application of such rules to the ABC
proceedings (which there also is not), the ABC Experts did not violate any of them.

1. The Violations of “Mandatory Criteria” Alleged by the Government
Do Not Fall Within the Definition of An Excess of Mandate

678. Preliminarily, as discussed above, none of the violations of supposed “mandatory
criteria” alleged by the Government falls within the definition of an excess of mandate.”

The Government purports to derive its “mandatory criteria” from sources external to the
parties’ agreements — as reflected in the Government’s invention of the epithet “mandatory
criteria” — and none of these purported rules concern the scope of the disputes submitted to
the ABC Experts. Even if these alleged mandatory rules existed, and had been violated —
neither of which is true — those violations would not constitute an “excess of mandate” as
defined by Articles 2(a) and 2(b) of the Abyei Arbitration Agreement and would therefore not
be grounds for disregarding the ABC Report.

765 ABC Report, Part I, at p. 22, Appendix B to SPLM/A Memorial (emphasis added).
766 GoS Memorial, at p. 56, Heading (ii).

87 GoS Memorial, at p. 60, Heading (iii); at p. 88, Heading (ii).

768 GoS Memorial, at p. 89, Heading (iii).

%% GoS Memorial, at p. 90, Heading (iv).

" GoS Memorial, at para. 254 & p. 85, Heading C.

" See above at paras. 99-100, 154.
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679. Inany event, however, even putting aside this fatal jurisdictional defect, there is
simply no basis in fact, law or the parties’ agreements for the Government’s purported
complaints regarding “mandatory criteria.” That is true for each of the independent reasons
set forth below.

2. The Government Ignores or Distorts the Legal Standards Applicable to
Claims of Violations of Mandatory Law

680. The Government purports to derive its “mandatory criteria” from an assortment of
international arbitration authorities, including the ICSID Convention, UNCITRAL Model
Law and various institutional arbitration rules, which supposedly represent “general
principles of law and practice.””” Relying on these international investment and commercial
arbitration authorities, the Government constructs a series of “mandatory” rules, akin to
notions of public policy, that the ABC Experts were required to comply with, even though
they are not contained in the parties’ agreements.

681. Even if one were to look only to the selectively cited sources of mandatory rules that
the Government proffers, its analysis is fundamentally flawed. In particular, the Government
fails to consider: (a) the well-settled rule that an arbitral award or other adjudicatory decision
may be invalidated for a violation of mandatory law only in rare and exceptional cases; (b)
the equally well-settled rule that violations of mandatory rules or public policies will only be
found where there is a serious and direct violation of a fundamentally important, mandatory
legal rule; and (c) the fact that an arbitral award must be interpreted to uphold, and not to find
fault with, it. The Government ignores all of these rules, instead straining both to create
mandatory legal rules (where none exist) and to twist the ABC Report’s text to create flaws
(again, where none exists).

a) An Adjudicatory Decision May Be Invalidated for Violations
of Mandatory Law Only in Rare and Exceptional Cases

682. First, even the sources of authority on which the Government relies emphasize that
arbitral awards may be invalidated for violations of mandatory law or public policy only in
rare and exceptional cases. This is the corollary of the bedrock principle, discussed above, of
the presumptive finality of arbitral awards and other adjudicative decisions.””

683. The New York Convention, invoked by the Government elsewhere, contains non-
recognition provisions that encompass the GoS’s reference to “mandatory criteria.” These
provisions are in Article V(2) of the Convention (and parallel provisions of national
implementing legislation) and allow non-recognition of awards on public policy grounds. It

2 GoS Memorial, at paras. 151-176.
"7 See above at paras. 131-136.
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is well-settled that Article V(2)(b)’s public policy exception is exceptional and may only
rarely be invoked.”™

684. One leading commentator has observed that the “courts have refused enforcement
[under the public policy exception of Article V(2)(b)] in very exceptional cases only,”"”
going on to note that at the time of publication (1981), out of 140 cases in which the public
policy exception had been invoked, only five decisions refused recognition on account of
public policy.”™

685. Consistent with this trend, national courts have indeed been extremely reluctant to
refuse enforcement on the ground of public policy, including in France,””” England,’”®
Germany,”™ Switzerland,” Austria,” the United States’ and elsewhere.” It was noted in

" Mayer & Sheppard, Final ILA Report on Public Policy as A Bar to Enforcement of International Arbitral
Awards, in ILA, A Committee on International Commercial Arbitration, Proceeding of London Conference
(2000), reprinted in, 19(2) Arb. Int’l 249, 252 (2003) (“In limiting the scope of the public policy exception, the
Committee is reflecting the pro-enforcement bias of many national courts.”), Exhibit-LE 23/14; Paulsson,
The New York Convention in International Practice — Problems of Assimilation in New York Convention of
1958, ASA Special Series No. 9, 100, 108 (1996) (“In addition to being exhaustive, the grounds for refusal
are meant to be interpreted narrowly. This means that the existence of the grounds in Article V (1) should be
accepted in serious cases only and the public policy violation required by Article V (2) should only be asserted
by courts in extreme cases.”), Exhibit-LE 13/15 (emphasis added); J. Lew, L. Mistelis & S. Kréll, Comparative
International Commercial Arbitration 26-114 (2003) (stating that the public policy defense is only available

“where the enforcement would violate the forum’s state’s most basic notions of morality and justice” (quoting
Parsons and Whittemore Overseas Co v. RAKTA)), Exhibit-LE 23/17.

> A. van den Berg, The New York Arbitration Convention of 1958 366 (1981), Exhibit-LE 24/13 (emphasis
added)

e A van den Berg, The New York Arbitration Convention of 1958 366 (1981), Exhibit-LE 24/13.

" See Judgment of 18 November 2004, SA Thalés Air Défense v. GIE Euromissile, 3 Rev. arb. 751, 757, 759
(2005) (Paris Cour d’appel) (“The recourse to the clause pertaining to violations of international publlc pollcy
considerations is admissible only in the event where the performance of the award would constitute an
unacceptable interference with the French legal order ... [T]he breach of international public policy under
Acrticle 1502-5 of the Code of Civil Procedure must be flagrant, effective and concrete...”), Exhibit-LE 32/8
(emphasis added); see also J.-L. Delvolvé, J. Rouche & G. Pointon, French Arbitration Law and Practice 1455
(2003) (“[IIn the case of both domestic and international awards, the courts limit their control of awards in
matters of public policy to the minimum necessary to ensure fulfillment of their duty.”), Exhibit-LE 32/9
gempha5|s added).

Deutsche Schachtbau- und Tiefbohrgesellschaft mbH v. Ras Al Khaimah Nat’l Oil Co. (sub nom DST v
Rakoil) [1987] 3 WLR 1023, 1032 (English Court of Appeal), rev’d on other grounds, [1988] 2 All E.R. 833
(House of Lords) (“Considerations of public policy can never be exhaustively defined, but they should be
approached with extreme caution. As J. Burrough remarked in Richardson v. Mellish (1824) 2 Bing. 229, 252,
‘It is never argued at all, but when other points fail.””), Exhibit-LE 32/10 (emphasis added); see also A.
Redfern & M. Hunter, Law and Practice of International Commercial Arbitration 110-51 (2004) (noting that

“the national courts of England are reluctant to excuse an award from enforcement on grounds of public
pollcy describing cases in which the public policy ground is upheld as “rare exceptions™), Exhibit-LE 23/15.

Judgment of 15 May 1986, BGHZ 98, 70, 74 (German Bundesgerichtshof) (“ .the notion of public policy ...
only exists within tight limits. ), Exhibit-LE 27/14; see Kroll & Kraft, in K.-H. Bdckstiegel, S. Kroll & P.
Nacimiento (eds.), Arbitration in Germany §1059, ﬂ80 (2007) (“The courts do not review whether the arbitral
tribunal applied the law or at least its mandatory provisions correctly but merely whether the content of the
award is such that its enforcement would be contrary to public policy. That may be the case if the award is
either contrary to those mandatory rules that protect the bases of German public and economic order, or
contrary to fundamental principles of law or otherwise infringes public order or good morals.”), Exhibit-LE
32/11 (emphasis added). R. Kreindler, J. Schafer & R. Wolff, Schiedsgerichtsbarkeit Kompendium fiir die
Praxis, Chapter 13, 11138 (2006) (“, [A]n international award violates public policy, if at the time of the state
court’s decision, it stands in an unbearable conflict with fundamentals of public and economic life or the
idea of justice.”), Exhibit-LE 28/10 (emphasis added).
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the 1990s that “there is no case in which this exception has been applied by the English
court.”” Since then, very limited exceptions have arisen, but only where the courts have
refused to enforce an award arising out of an arbitration which “conceal[ed] that [the parties],

780 judgment of 12 December 1975, DFT 101 la 521, 526 (Swiss Federal Tribunal) (1975) (“Public policy
which applies restrictively in particular in the context of exequatur, forbids the enforcement of a foreign arbitral
award which shocks in an unbearable way the sense of justice as it stands in Switzerland and violates
fundamental rules of the Swiss legal system.”), Exhibit-LE 32/12 (emphasis added); Judgment of 27 April
2005, (4P.242/2004), cons. 7.1 (Swiss Federal Tribunal) (2005) (“There is no violation of public policy merely
because evidence has been assessed incorrectly, facts have been determined wrongly or there has been a clear
infringement of a legal rule. Nor will an erroneous contractual interpretation be sufficient to establish a
violation of public policy...”), Exhibit-LE 32/13 (internal citations omitted) (emphasis added); Berti &
Schnyder, in H. Honsell, N. Vogt, A.-K. Schnyder & S. Berti (eds.), Basler Kommentar, Internationales
Privatrecht Art. 190, 75 (2d ed. 2006) (“The Federal Tribunal has further constated that in comparison to a
challenge on the grounds of arbitrariness lit(e) must be interpreted more restrictively. Thereafter, even clear
violations of the law, or an assessment of facts that is obviously wrong are, for themselves, not sufficient for a
violation of public order.”), Exhibit-LE 32/14 (internal citations omitted) (emphasis added).

81 Judgment of 24 September 1998, 6 Ob242/98a, pp. 2 et seq. of 3 (Austrian Oberster Gerichtshof) (“Because
the public policy clause constitutes an exception that is against legal systematics, it is commonly required that it
is to be used only in the most hesitant way; simple inequitableness of the conclusions is just as insufficient as
the mere contradiction to mandatory Austrian provisions. Subject-matter of the violations must rather be
fundamental principles of the Austrian legal order.”), Exhibit-LE 32/15 (emphasis added); Judgment of 26
April 2006, 30b211/05h, pp. 5 et seq. of 6 (Austrian Oberster Gerichtshof) (“The public policy clause
constitutes an exception that is against legal systematics, it is therefore commonly required only to make use
of it in the most hesitant way. Simple inequitableness of the conclusions is just as insufficient as the mere
contradiction to mandatory Austrian provisions.”), Exhibit-LE 32/16 (emphasis added); Hausmaninger in H.
Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4, Part 2, 8611,1205 (2d ed. 2007)
(“In examining the violation of public policy, one must exercise great caution. The public policy clause
represents an exceptional rule that may only be used in the most hesitant way.”), Exhibit-LE 23/19 (emphasis
added).

782 See, e.g., United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 43 (U.S. S.Ct. 1987) (finding that the
public policy exception does not “sanction a broad judicial power to set aside arbitration awards as against
public policy”), Exhibit-LE 15/7; Henry v. Murphy, 2002 WL 24307, at *4 (S.D.N.Y. 2002) (“[Article V(2)’s]
very narrow public policy defense applies ‘only where enforcement would violate [the forum state’s] most
basic notions of morality and justice’), Exhibit-LE 32/17; Coutinho Caro & Co. U.S.A., Inc. v. Marcus
Trading, Inc., 2000 U.S. Dist. LEXIS 8498, at *37 (D. Conn. Mar. 14, 2000) (confirming arbitration award and
noting that “the public policy defense under Art. V(2)(b) of the Convention is an extremely narrow one”),
Exhibit-LE 32/18; National Oil Corp. v. Libyan Sun Oil Co., 733 F.Supp. 800, 819 (D. Del. 1990) (“[T]he
public policy defense ‘should be construed narrowly,” and ... confirmation of a foreign award should be denied
on the basis of public policy ‘only where enforcement would violate the forum state’s most basic notions of
morality and justice.””), Exhibit-LE 32/19 (internal citations omitted) (emphasis added); Fertilizer Corp. of
India v. IDI Mgmt. Inc., 517 F.Supp. 948, 955 (S.D. Ohio 1981) (“The Court of Appeals ... concluded that the
Convention’s public policy defense should be narrowly construed. ‘Enforcement of foreign arbitral awards
may be denied on this basis only where enforcement would violate the forum’s state’s most basic notions of
morality and justice’.”), Exhibit-LE 32/20 (emphasis added).

8 Chang, Article V of the New York Convention and Korea, 25(6) J. Int’l Arb. 865, 869 (2008) (“[T]he Korean
courts have consistently interpreted the scope of “public policy” within the meaning of Article VV(2)(b) very
narrowly.”), Exhibit-LE 32/7 (emphasis added); see also Hebei Import & Export Corp. v. Polytek Engineering
Company Ltd FCV No. 10 of 1998, 127 (Hong Kong Supreme Court of Appeal) (1998) (there must be
“compelling reasons” and that “the award must be so fundamentally offensive to that jurisdiction’s notions of
justice” before an award may be set aside on the basis of a violation of public policy), available at
www.hklii.org, Exhibit-LE 29/11 (emphasis added); Nikiforov, Interpretation of Article V of the New York
Convention by Russian Courts — Due Process, Arbitrability, and Public Policy Grounds for Non-Enforcement,
25(6) J. Int’l Arb. 787, 795 (2008) (“The application of the concept of public policy as a defense to enforcement
of an arbitration award, particularly enforcement of a foreign arbitration award, are now the exception rather
than the rule.”), Exhibit-LE 32/21 (emphasis added); Magnusson, Application of the New York Convention - A
Report from Denmark, Finland, Norway, and Sweden, 25(6) J. Int’l Arb. 681, 683 (2008) (“The provision on
public policy in section 39(1)(2)(b) [of the Danish Arbitration Act 2005] should be) narrowly construed.
Danish case law appears to contain no practical examples. ... It has ... been suggested that the general principle
prohibiting review of the merits of an arbitral award may be deviated from under “exceptional circumstances,”
where “an extremely serious mistake” on the part of the arbitral tribunal entails that the recognition or
enforcement of an award contravenes Danish public policy.”), 686-687 (“As is the prevailing principle for all
jurisdictions presented in this report, the rule relating to refusal of enforcement for reasons of public policy
should also be strictly interpreted in Norway” describing as “extraordinary” the circumstances that would be
required for an award to be refused recognition on the ground of public policy) and at 689 (“Swedish law
adopts a restrictive approach to the interpretation of public policy.”), Exhibit-LE 32/22 (emphasis added).

"84 Kerr, Concord and Conflict in International Arbitration, 13(2) Arb. Int’l 121, 140 (1997), Exhibit-LE 33/1.
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or rather one of them, is seeking to enforce an illegal contract. Public policy will not allow
it.”78

686. As a leading author explains, “public policy must be interpreted in a restrictive
manner and obviously does not extend to all mandatory provisions of the state where the
recognition and enforcement are requested.””® Other leading commentators also note that
apart from “rare exceptions,” in most countries “the ‘pro-enforcement bias’ of the New York
Convention has been faithfully observed. Indeed, this pro-enforcement bias is itself
considered a matter of public policy.””® One Austrian scholar has reaffirmed this, stating
that:

“In examining the violation of public policy, one must exercise great caution. The
public policy clause represents an exceptional rule that may only be used in the most
hesitant way. ... [T]he arbitral award may not be reviewed as to the law or the
facts...; apart from the narrow scope of review under the violation of public policy,
the grounds for a setting aside do not contain a basis for a review as to the question
whether the arbitral tribunal in its award has correctly solved the procedural or
substantive questions that have arisen throughout the procedures.”’®

687.  Austrian courts confirm that “[b]ecause the public policy clause constitutes an
exception that is against the legal systematics, it is commonly required that is to be used only
in the most hesitant way; simple inequitableness of the conclusions is just as insufficient as
the mere contradiction to mandatory Austrian provisions. Subject-matter of the violations
must rather be fundamental principles of the Austrian legal order.””® U.S. courts similarly
hold that, “the ‘public policy’ limitation on the Convention is to be construed narrowly to be
applied only where enforcement would violate the forum state’s most basic notions of
morality and justice.”’

688. Other jurisdictions adopt the same view, with the English Court of Appeal holding
that:

“[c]onsiderations of public policy can never be exhaustively defined, but they should
be approached with extreme caution. ... ‘It is never argued at all, but when other

"8 Soleimany v. Soleimany [1999] QB 785, 800 (1999), Exhibit-LE 33/2. It has also been noted that there is a
“clear distinction between what may be termed “international” public policy considerations (the combat of
fraud, corruption, drug trafficking and the like) and domestic public policy concerns (all other grounds on
which an English court may refuse to enforce an English law contract.”). Only the former considerations are
grounds for refusing to enforce an award under the New York Convention. See Brown, Illegality and Public
Pollcy Enforcement of Arbitral Awards in England, 2000 Int’l Arb. L. Rev. 31, Exhibit-LE 33/3.

® J.-F. Poudret & S. Besson, Comparative Law of International Arbitration 1933 (2d ed. 2002), Exhibit-LE
23/1 (emphasis added).

8 A. Redfern & M. Hunter, Law and Practice of International Commercial Arbitration 110-51 (2004),
Exhibit-LE 23/15.
"8 Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4, Part 2,
8611,1205 (2d ed. 2007), Exhibit-LE 23/19 (emphasis added); see also Pitkowitz, Setting Aside Arbitral
Awards under the New Austrian Arbitration Act in C. Klausegger & P. Klein et al. (eds.), Austrian Arbitration
Yearbook 2007 231, 250 (2007) (“[P]ublic policy, strictly speaking does not include any and all procedural law,
but only the fundamental basic standards of mandatory law.”), Exhibit-LE 30/3 (emphasis added).

8 Judgment of 24 September 1998, 6 Ob242/98a, pp. 2 et seq. of 3 (Austrian Oberster Gerichtshof), Exhibit-
LE 32/15.
0 Fotochrome, Inc. v. Copal Co., 517 F.2d 512, 516 (2d Cir. 1975), Exhibit-LE 33/4 (emphasis added); see
also, e.g., Parsons and Whittemore Overseas Co, Inc. v. Societé generale de I’industrie du papier (RAKTA),
508 F.2d 969, 974 (2d Cir. 1974) (stating that the public policy defense is only available “where the
enforcement would violate the forum’s state’s most basic notions of morality and justice”), Exhibit-LE 13/18;
Hwang & Chan, Enforcement and Setting Aside of International Arbitral Awards — The Perspective of the
Common Law Countries, ICCA Congress Series No. 10, 145, 152, Exhibit-LE 33/5.
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points fail.” It has to be shown that there is some element of illegality or that the
enforcement of the award would be clearly injurious to the public good or, possibly,
that enforcement would be wholly offensive to the ordinary reasonable and fully
informed member of the public on whose behalf the powers of the state are
exercised.””*

689. Insum, even in settings in which “mandatory criteria” are properly grounds for non-
recognition or annulment of arbitral awards or similar adjudicative decisions under specific
legislative provisions (Article VV(2) of the New York Convention; Articles 34 and 36 of
UNCITRAL Model Law), there are very demanding limits on the application of such
exceptions. As a consequence, it is only in the most limited and exceptional circumstances
that public policy or mandatory law grounds may be invoked to challenge the validity of a
decision.

690. Itisalso important to note that the foregoing formulations apply in the context of
national court proceedings pursuant to specific public policy exceptions in legislative
instruments addressing matters of public policy. In the present proceeding, the only (and
unarticulated) basis for the Government’s purported “mandatory criteria” is general principles
of law derived from mandatory norms accepted in most legal systems.

691.  Strikingly, however, the Government has made no effort to demonstrate or offer any
further explanation as to the existence of such general principles, much less explain the basis
for its assertion that they rise to the level of mandatory general principles of law that express
the international system’s “most basic notions of morality and justice.” Absent such a
showing, there is no basis for the GoS’s purported “mandatory criteria” claims.

b) An Adjudicatory Decision May Be Invalidated for Violations
of Mandatory Law Only Where There Is A Serious and Direct
Violation of a Fundamentally Important Mandatory Legal Rule

692. Second, the Government’s own sources of authority for its supposed “mandatory
criteria” emphasize that an arbitral award or other adjudicative decision can be annulled or
denied recognition only where the unsuccessful party demonstrates that enforcement of the
decision would result in a serious and direct violation of a fundamentally important
mandatory legal rule. Conversely, less serious or direct violations of mandatory law,
disagreements with a decision’s reasoning and violations of non-mandatory legal rules are not
grounds for disregarding an award or adjudicative decision.

693. Thus, the European Court of Justice (“ECJ”) has explained that any breach of public
policy must be “manifest” in order to be taken into account under the 1968 Brussels
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters:

“Recourse to the public policy clause in Article 27(1) of the Convention can be
envisaged only where recognition or enforcement of the judgment delivered in
another Contracting State would be at variance to an unacceptable degree with the

! Deutsche Schachtbau- und Tiefbohrgesellschaft mbH v. Ras Al-Khaimah Nat’l Oil Co. (sub nom DST v
Rakoil) [1987] 3 W.L.R. 1023, 1035 (English Court of Appeal), Exhibit-LE 32/10 (emphasis added); see also
Omnium de Traitement et de Valorisation S.A. v. Hilmarton Ltd. [1999] 2 Lloyd's Rep. 222, 223 (Q.B.) (“The
public policy point invoked by OTV is that the agreement was unlawful in its place of performance. It is
however in my judgment necessary for OTV to go further, and establish that this infects the award as well.”),
Exhibit-LE 33/6 (emphasis added).

- 177 -



legal order of the State in which enforcement is sought inasmuch as it infringes a
fundamental principle. ... [T]he infringement would have to constitute a manifest
breach of a rule of law regarded as essential in the legal order of the State in which
enforcement is sought or of a right recognised as being fundamental within that
legal order.”’*

694. This interpretation has been followed in national courts in most developed
jurisdictions. The Swiss Federal Tribunal has stated that:

“The substantive assessment of a claim only violates public policy if it misinterprets
fundamental principles and is therefore by all means irreconcilable with the
commonly acknowledged moral order.”"

695. German authors acknowledge that the breach of a fundamental rule must be “severe.”
As one author states:

“For substantive public policy, it is decisive if, in the particular case, the application
of a foreign law stands in such a severe conflict to the fundamentals of German law,
and its underlying concept of justice that its application must be seen as
unbearable.””*

The German Supreme Court has taken the same view, upholding a public policy objection
only “if the result of the application of foreign law stands in such stark contradiction to the
fundamentals of German law and their underlying ideas of justice that we consider it
unbearable.””

696. Likewise, the Austrian Supreme Court has held that:

“The relevant standard for the autonomous public policy review of the foreign arbitral
award ... is whether the arbitral award is irreconcilable with the fundamentals of the

72 judgment of 28 March 2000, Bamberskii v. Krombach, Case C-7/98, [2001] Q.B. 709, 730, (European Court
of Justice), Exhibit-LE 33/7 (emphasis added).

7% Judgment of 10 July 2006, 4P.88/2006/zga, cons. 4.1 (Swiss Federal Tribunal), Exhibit-LE 33/8 (internal
citations omitted) (emphasis added); see also Judgment of 18 October 2004, 4P.104/2004/Ima, cons. 6.1 (Swiss
Federal Tribunal) (“The substantive assessment of a claim at dispute only violates public policy if it violates
fundamental principles and is therefore by all means irreconcilable with the commonly acknowledged legal and
moral order.”), Exhibit-LE 33/9 (emphasis added); B. Berger & F. Kellerhals, Internationale und interne
Schiedsgerichtsbarkeit in der Schweiz 11600 (2006) (“[A]s far as we know, up to the present, there has never
been a setting aside of an award due to a violation of substantive public policy.”), Exhibit-LE 33/10 (emphasis
added).

794 3.-P. Lachmann, Handbuch fiir die Schiedsgerichtspraxis 12678 (3d ed. 2008), Exhibit-LE 33/11 (emphasis
added); R. Kreindler, J. Schafer & R. Wolff, Schiedsgerichtsbarkeit Kompendium fiir die Praxis, Chapter 13
11138 (2006) (“In Germany, this ground for denial under the New York Convention [Art. V (2) (b)] is
understood very much in the same way as section 1059 (2) lit. 2(b) of the Code of Civil Procedure. Therefore,
an international award violates public policy, if at the time of the state court’s decision, it stands in an
unbearable conflict with fundamentals of public and economic life or the concept of justice.”), Exhibit-LE
28/10.

5 Judgment of 17 September 1968, BGHZ 50, 370, 376 (German Bundesgerichtshof), Exhibit-LE 33/12
(emphasis added); see also Judgment of 28 April 1988, BGHZ 104, 240, 243 (German Bundesgerichtshof)
(“...if the result of the application of foreign law stands in such stark contradiction to the fundamentals of
German law and their underlying ideas of justice that, from a German perspective, this seems unbearable.”),
Exhibit-LE 33/13 (emphasis added); Judgment of 16 September 1993, BGHZ 123, 268, 270 (German
Bundesgerichtshof) (“It is decisive [for a violation of public policy] if the result of the application [of foreign
law] stands in such stark contradiction to the fundamentals of German law and their underlying ideas of
justice that, from a domestic perspective, this appears as unbearable.”), Exhibit-LE 33/14.
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Austrian legal system because it is based on a foreign legal principle that is totally
irreconcilable with the domestic legal system.”’*

697. Inasimilar vein, a leading English decision in the Court of Appeal has held:

“Considerations of public policy can never be exhaustively defined, but they should
be approached with extreme caution. ... It has to be shown that there is some element
of illegality or that the enforcement of the award would be clearly injurious to the
public good or, possibly, that enforcement would be wholly offensive to the ordinary
reasonable and fully informed member of the public on whose behalf the powers of
the state are exercised.”””’

698. To similar effect, French courts have held that an award can be set aside only if:

“the performance of the award would constitute an unacceptable interference with the
French legal order; ... the breach of international public policy must be flagrant,
effective and concrete.”’*®

699. In order for public policy to provide a basis for vacating an award under the Federal
Avrbitration Act, U.S. courts have found that the policy must be “explicit,” “well-defined and
dominant.””®® Once the requisite standard is established, “the violation of such a policy must
be clearly shown if an award is not to be enforced.”® In particular, U.S. courts have made
clear that “erroneous legal reasoning or misapplication of law is generally not a violation of
public policy within the meaning of the New York Convention.”®*

7% judgment of 26 January 2005, XXX Y.B. Comm. Arb. 421, 428 (Austrian Oberster Gerichtshof) (2005),
Exhibit-LE 32/5 (emphasis added); see also Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar
zu den ZivilprozeRgesetzen, Vol. 4 Part 2, 8611, 1203 (2d ed. 2007) (“[The public policy exception] does not
protect the individual rights of the parties but the domestic legal order which is being protected against the
penetration of wholly incompatible legal notions and an unbearable violation of fundamental basic principles.”),
Exhlblt LE 23/19 (emphasis added).

%" Deutsche Schachtbau-und Tiefbohrgesellschaft mbH v Ras Al Khaimah National Oil Company (sub nom DST
v Rakoil) [1987] 3 W.L.R. 1023, 1035 (English Court of Appeal), Exhibit-LE 32/10 (emphasis added). Other
common law jurisdictions are similar. In Hong Kong, for example, the Supreme Court of Appeal has held that
“the award must be so fundamentally offensive to that jurisdiction’s notions of justice that, despite its being a
party to the Convention, it cannot reasonably be expected to overlook the objection.” Hebei Import & Export
Corp. v. Polytek Engineering Company Ltd FCV No. 10 of 1998, 131 (1998) (Hong Kong Supreme Court of
Agpeal), available at www.hklii.org, Exhibit-LE 29/11 (emphasis added).

8 Judgment of 18 November 2004, SA Thalés Air Défense v. GIE Euromissile, 3 Rev. arb. 751, 757, 759 (2005)
(Paris Cour d’appel), Exhibit-LE 32/8 (emphasis added); Judgment of 21 March 2000, Verhoeft v. Moreau,
Jurisdata No 2000-001195 p. 1 of 2 (French Cour de Cassation) (“According to the meaning of Article 1502-5
of the Code of Civil Procedure, a violation of public policy regarding the recognition or enforcement of the
award must be flagrant, effective and concrete.”), Exhibit-LE 33/15 (emphasis added); Judgment of 4 June
2008, Société SNF v. Société Cytec industries BV, 2008 Bull. Civ. 1, No. 162 p. 2 of 4 (French Cour de
Cassation, Civ. 1) (“[R]egarding the violation of public policy, the judge will restrict his judgment to the
manlfest effective and concrete nature of the alleged infringement...”), Exhibit-LE 33/16 (emphasis added).

% W.R. Grace & Co. v. Local Union 759, 461 U.S. 757, 766 (U.S. S.Ct. 1983), Exhibit-LE 33/17 (emphasis
added).

800 United Paperworkers Int’l Union, AFL-CIO, et al. v. Misco, Inc., 484 U.S. 29, 43 (U.S. S.Ct. 1987), Exhibit-
LE 15/7 (emphasis added); Mercy Hosp., Inc. v. Massachusetts Nurses Ass’n, 429 F.3d 338, 347 (1st Cir. 2005)
(rejecting public policy challenge to award because findings of fact did not establish violation of well-defined
and dominant public policy), Exhibit-LE 33/18; Prudential-Bache Secs. Inc. v. Tanner, 72 F.3d 234, 241 et seq.
(1st Cir. 1995) (rejecting challenge on grounds of insufficient showing that award violated asserted public
policy), Exhibit-LE 33/19; PaineWebber, Inc. v. Agron, 49 F.3d 347, 351 (8th Cir. 1995) (rejecting public
g)ollcy challenge to award), Exhibit-LE 33/20.

Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d 274, 306 (5th Cir.
2004), Exhibit-LE 12/3. See also Admart AG v. Stephen & Mary Birch Found., Inc., 457 F.3d 302, 308 (3d
Cir. 2006) (“mistake of fact and manifest disregard of the law” are not grounds for refusing recognition of
award), Exhibit-LE 14/9; Coutinho Caro & Co., U.S.A., Inc. v. Marcus Trading Inc., 2000 U.S. Dist. LEXIS
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700. That reasoning has been affirmed in other jurisdictions.?®> The Austrian Supreme
Court has declared that the public policy exception only applies where recognition and
enforcement “go completely against the Austrian legal order. Under no circumstances may
this ground lead to a reexamination of a foreign title as to the facts and the law. It
constitutes an exceptional rule that may be used only in the most hesitant way ..."”*"

701. Elsewnhere, courts have affirmed that “only where the concrete outcome of
recognising such an award is contrary to the good morality and social order” of the country
concerned will its recognition and enforcement be refused.”* Leading German
commentators have also elaborated as follows:

“The courts do not review whether the arbitral tribunal applied the law or at least its
mandatory provisions correctly but merely whether the content of the award is such
that its enforcement would be contrary to public policy. That may be the case if the
award is either contrary to those mandatory rules that protect the bases of German
public and economic order, or contrary to fundamental principles of law or otherwise
infringes public order or good morals.”®®

702. Insum, to prevail on this ground (assuming it could persuade the Tribunal that the
ground fell to be considered within an excess of mandate review), the Government must: (a)
identify the mandatory international rule it claims to have been breached; (b) show that such
rule expresses basic and fundamental aspects of international order: and (c) establish that the
dispositive decision of the ABC Report directly and seriously contradicted that mandatory
rule. The Government has not even begun to meet that burden, nor could it do so.

8498, at *37-38 (D. Conn. 2000) (“erroneous legal reasoning or misapplication of established legal principles by
an arbitral panel should generally not be held to violate public policy...”), Exhibit-LE 32/18; Brandeis Intsel
Ltd v. Calabrian Chem. Corp., 656 F.Supp. 160, 165 (S.D.N.Y. 1987) (“*manifest disregard’ of law, whatever
the phrase may mean, does not rise to the level of contravening “public policy,” as that phrase is used in Article
V of the Convention”), Exhibit-LE 33/21.

82 Deutsche Schachtbau- und Tiefbohrgesellschaft mbH v. Ras Al-Khaimah Nat’l Oil Co. (sub nom DST v
Rakoil) [1987] 3 W.L.R. 1023, 1031 (English Court of Appeal) (rejecting the argument that “an award which
holds that the rights and obligations of the parties are to be determined, not on the basis of any particular
national law, but upon some unspecified, and possibly ill defined, internationally accepted principles of law” is
unenforceable as a matter of public policy), Exhibit-LE 32/10; Kroll & Kraft, in K.-H. Bockstiegel, S. Kroll &
P. Nacimiento (eds.), Arbitration in Germany, ZPO 81059 180 (2007) (“The courts do not review whether the
arbitral tribunal applied the law or at least its mandatory provisions correctly but merely whether the content
of the award is such that its enforcement would be contrary to public policy.”), Exhibit-LE 32/11,;
Hausmaninger in H. Fasching & A. Konecny (eds.), Kommentar zu den ZivilprozeRgesetzen, Vol. 4 Part 2,
8611, 1205 (2d ed. 2007) (“[T]he arbitral award may not be reviewed as to the law or the facts; apart from the
narrow scope of review under the violation of public policy, the grounds for a setting aside do not contain a
basis for a review as to the question whether the arbitral tribunal in its award has correctly solved the procedural
or substantive questions that have arisen throughout the procedures.”), Exhibit-LE 23/19; Judgment of 27 April
2005, 4P.242/2004, cons. 7.1 (Swiss Federal Tribunal) (“There is no violation of public policy merely because
evidence has been assessed incorrectly, facts have been determined wrongly or there has been a clear
infringement of a legal rule. Nor will an erroneous contractual interpretation be sufficient to establish a
violation of public policy...”.), Exhibit-LE 32/13 (internal citation omitted) (emphasis added).

83 judgment of 25 April 2001, 3 Ob84/01a, p. 2 of 3 (Austrian Oberster Gerichtshof), Exhibit-LE 33/22
gemphaﬂsadded)

% Judgment of 14 February 1995, Adviso N.V. v. Korea Overseas Corp. XXI Y. B. Comm. Arb. 612, 615
gKorean Supreme Court) (1996), Exhibit-LE 33/23 (emphasis added).

% Kroll & Kraft, in K.-H. Bockstiegel, S. Kroll & P. Nacimiento (eds.), Arbitration in Germany, ZPO §1059
181 (2007), Exhibit-LE 32/11 (emphasis added).
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C) An Adjudicatory Decision Must Be Interpreted to Uphold, and
Not to Find Fault With, the Decision

703. Third, it is an elementary principle of public policy that an arbitral award or other
adjudicative decision must be interpreted with every effort to uphold the decision.
Conversely, and as discussed above, it is impermissible to nit-pick an adjudicative decision or
to approach it with an eye towards finding fault.®®

3. The Government’s Complaints About the ABC Experts’ Purported
Failure to Give Reasons Are Frivolous

704. The Government’s first allegation of a violation of “mandatory criteria” is that “[t]he
Experts failed to provide reasons capable of forming the basis of a valid decision.”®’
According to the Government, “there are crucial gaps in the argumentation of the Experts
both in their rejection of the GoS case and in the adoption of the 10°10°N line.”%®

705. The Government’s complaints about the supposedly inadequate reasoning of the ABC
Report are nonsense, particularly insofar as these are claimed to be violations of “mandatory
criteria.” The GoS complaints ignore the absence of any requirement, either in the parties’
agreements or any conceivably applicable law, for a reasoned decision — much less reasoning
that satisfies the particular standard constructed by the GoS’s Memorial. The Government’s
complaints also ignore the fact that the ABC Report provided extensive and well considered
reasoning that fully satisfies even the most demanding standards for reasoned awards under
national law — much less any generally applicable mandatory standard that might be
constructed. Again, in this regard the Government’s Memorial continues its unfortunate
tactic of selectively quoting (and misquoting) the ABC Report, in a manner that is as unfair
as it is ineffective.

706. Moreover, even if the ABC Experts’ reasoning could be faulted (which it cannot be),
any inadequacies in their reasoning do not by any stretch of the imagination violate a
mandatory international rule of law, much less constitute an excess of mandate admissible in
this proceeding. At bottom, the Government’s complaints about the ABC Experts’ reasoning
are nothing more than recycled disagreements with the substance of the ABC Report’s
conclusions, which are manifestly not grounds for invalidating those conclusions.

a) Nothing in the Parties’ Agreements or Applicable Law
Mandatorily Required the ABC Experts to Give Reasons

707.  There is nothing in the parties’ agreements, or in any arguably applicable legal rules,
that mandatorily required the ABC Experts to give reasons for their decision. The
Government’s effort to construct such a requirement instead depends on external sources of
“mandatory criteria,” which ignore both the terms of the parties’ agreements and the
character of the ABC proceedings, while distorting the meaning of the legal sources relied
upon by the GoS Memorial.

708. The Government does not seriously argue that the parties’ agreements required the
ABC Experts to make a reasoned decision. Certainly, nothing in the Abyei Protocol, the
Abyei Annex, the Terms of Reference or the Rules of Procedure provided “the ABC Experts’

806 See above at paras. 692-702.
87 50S Memorial, at para. 255.
808 GoS Memorial, at para. 262.
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decision shall be reasoned” or “the ABC Report shall include a statement of the reasons of
the experts.”

709. Itis notable that the parties’ agreements with regard to any requirement of reasoning
for the ABC and the ABC Report stand in direct contrast to the provisions of the Abyei
Arbitration Agreement in these proceedings. The Arbitration Agreement in this proceeding
provides expressly that “[t]he Tribunal shall comprehensively state the reasons upon which
the award is based.”® Clearly, when the Government and the SPLM/A intended to require a
reasoned decision, they knew perfectly well how to achieve that end.

710. By contrast, the mandate of the ABC Experts, including as recited in Article 2(a) of
the Abyei Arbitration Agreement, was simply to “to define (i.e., delimit) and demarcate the
area of the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905.7%" Nothing in any
of the parties’ agreements required that the ABC Experts explain their reasoning for adopting
a particular definition or delimitation of the Abyei Area.

711. The Government’s Memorial refers occasionally to the parties” agreement that the
ABC Experts’ decision “shall be based on scientific analysis and research”®* (albeit without
ever arguing that this provision imposed a requirement for a reasoned decision). It is useful
to consider this provision in its full context, in Article 4 of the Abyei Annex, which provides
that:

“The experts shall consult the British Archives and other relevant sources on the
Sudan wherever they may be available, with a view to arriving at a decision that
shall be based on scientific analysis and research.”®*

712. Importantly, the text of Article 4 does not address the nature or form of the ABC
Report, much less require that the ABC Experts detail their reasoning. To the contrary,
Article 4 merely explains the general objective of the ABC Experts’ independent
investigations — namely, “with a view to arriving at a decision that is based on scientific
analysis and research.” Indeed, the text of Article 4 requires only that the ABC Experts have
the view of “arriving at a decision” on the basis of their scientific investigation — not that the
ABC Experts produce a reasoned award, a particular type or length of report, or anything of
the sort.

713.  Equally, the parties’ agreement that the ABC Experts would produce a “report” does
not require or imply that the report would contain the Experts’ reasoning. Rather, the
“report” needed only to contain the ABC Experts’ resolution of the specific issue submitted
to them, being “to define (i.e. delimit) and demarcate the area of the nine Ngok Dinka
chiefdoms transferred to Kordofan in 1905.7% Indeed, the Government omits to mention that
the only requirement with regard to the form and explanation of the ABC Experts’ decision
was contained in the Terms of Reference, which provided that “the ABC shall demarcate the
area, specified above, on map...”®* Again, although addressing what precisely the ABC
Experts’ work-product should contain, the parties did not require any statement of reasons.

809 Abyei Arbitration Agreement, Art. 9(2), Appendix A to SPLM/A Memorial (emphasis added).
810 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.

811 505 Memorial, at paras. 151 and 254.

812 Abyei Annex, Art. 4, Appendix D to SPLM/A Memorial (emphasis added).

813 Abyei Arbitration Agreement, Art. 2(a), Appendix A to SPLM/A Memorial.

814 ABC TOR, Art. 1.2, Appendix E to SPLM/A Memorial (emphasis added).
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714. To be sure, the ABC Experts had the procedural discretion also to explain the
reasoning that led to their definition and delimitation. Importantly, however, nothing in the
parties’ agreements required them to provide such an explanation, with the parties instead
providing only for demarcation on a map.

715. ltis also relevant to consider the timetable that was contemplated for the ABC
Experts” work and the character of the ABC itself. Under the ‘Program of work’ contained in
the Terms of Reference, the ABC Experts were to begin their work on 1 April 2005 and were
to present their final report to the Sudan Presidency on 29 May 2005 (eight weeks later).®*
The time contemplated for the ABC Experts to “prepare the final report” was “May 20-26”
— a total of five working days.® Even recognizing the vast expertise and diligence of the five
ABC Experts, this was hardly a timeframe consistent with the preparation of an extensively
reasoned report: to the contrary, it was a time frame that reflected an opportunity for careful
deliberations and the parties’ overriding desire for an expeditious, final resolution of their
dispute.

716.  As a consequence of these provisions, the Government ignores the parties’
agreements with regard to the ABC proceedings. Instead, the Government contends that “it is
a general principle of law, confirmed in practice, that the failure of a panel charged with
deciding a dispute to state any reasons on the basis of which its decision can be supported,
constitutes an excess of mandate.”®’ In support of this purported general principle of law, the
GoS Memorial cites a collection of provisions of the 1CJ Statute (Article 56(1)), the ICSID
Convention (Article 48(3)), the ILC Model Rules on Arbitral Procedure (Article 29), and
miscellaneous institutional arbitration rules (Article 32(2) of the UNCITRAL Rules; Article
32(3) of the PCA Rules; and Article 47(1)(i) of the ICSID Rules).*®

717. The various sources cited by the Government do not establish the existence of a
generally applicable mandatory rule of international law that require decisions to contain
reasoning. In particular, these sources do not establish the existence of any such rule of law
in circumstances where the decision-maker is a group of experts, such as the ABC Experts, as
opposed to a tribunal of international arbitration practitioners or jurists.

718.  As on other subjects, the Government approaches the authorities concerning reasoned
awards in an unhelpfully selective manner. That results in its analysis ignoring the fact that,
while some legal systems require reasoned arbitral awards and other adjudicative decisions,
subject to contrary agreement by the parties, many other legal systems do not impose any
such requirement. In these circumstances, there is simply no basis for the “general principle
of law” claimed by the Government regarding reasoned awards.

719. There is, of course, nothing in the New York Convention or the Inter-American
Convention that requires arbitral awards to be reasoned.®”® The same is true in a number of

815 5ee ABC TOR, at pp. 2-3 (“Program of work™), Appendix E to SPLM/A Memorial.

816 ABC TOR, at p. 3 (“Program of work”), Appendix E to SPLM/A Memorial.

817 G0S Memorial, at para. 254 (emphasis added).

818 5ee GoS Memorial, at paras. 151-159.

819 5ee New York Convention, Arts. I11, IV and V, Exhibit-LE 5/1; Inter-American Convention on International
Commercial Arbitration 1975, Arts. 4 and 5, Exhibit-LE 5/10.
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leading national jurisdictions including the U.S.,*® France (in international matters),** as well
as in various African states.®” In the words of a leading commentator on African arbitration,
“the arbitral tribunal is not required to provide reasons for its award unless the arbitration
agreement provides otherwise.”® Other national arbitration laws are to the same effect.®*

720. More generally, in many legal systems, vast numbers of civil and even criminal
judgments are rendered without any statement of reasons (e.g., jury verdicts), including in the
U.S.** and Canada.®® Given this, it is difficult to see how one can argue that there is a
mandatory rule of generally applicable international law that demands reasoned awards or
decisions — much less a rule that demands reasoned awards from a commission of non-legal
experts on a boundary commission such as the ABC.

820 See e.g., United Steel Workers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593 (U.S. S.Ct. 1960)
(“Arbitrators have no obligation to the court to give their reasons for an award.”), Exhibit-LE 31/3; see also
Bernhardt v. Polygraphic Co. of Am., Inc., 350 U.S. 198, 203 (U.S. S.Ct. 1956) (“[Arbitrators] ... need not give
their reasons for their results . . . .”), Exhibit-LE 26/13; Brabham v. A.G. Edwards & Sons, Inc., 376 F.3d 377,
385 (5th Cir. 2004) (“Arbitrators need not give reasons for their awards.”), Exhibit-LE 30/9; Sobel v. Hertz,
Warner & Co., 469 F.2d 1211, 1214 (2d Cir. 1972) (“[T]he Supreme Court has made it clear that there is no
general requirement that arbitrators explain the reasons for their award.”), Exhibit-LE 33/24; M. Domke et al.,
Domke on Commercial Arbitration §34:6 (3d ed. 2008) (“Arbitrators are not required to state the reasons for
their award . ... Of course, the written and signed award is a general requirement under the law in all
jurisdictions in the United States, but it need not be accompanied by an opinion setting forth the arbitrator’s
reasoning.”), Exhibit-LE 33/25 (emphasis added); Carbonneau, Rendering Arbitral Awards with Reasons: The
Elaboration of A Common Law of International Transactions, 23 Colum. J. Trans. L. 579, 581 (1984-1985)
(“The prevalent practice has been to render international arbitration awards without explaining the reasons by
which the decision was reached. This practice has its antecedents in antiquated English common law, where the
writ procedure provided for having an arbitral award reviewed on the merits by a court for an error of law.”),
Exhibit-LE 33/26; Schmitthoff, The United Kingdom Arbitration Act 1979 231, 237-238 (1980) (noting that
under the (then) new (but now repealed) Arbitration Act 1979 “the court may order the arbitrator to state the
reasons ” but that “awards without reasons are still admitted.”), Exhibit-LE 33/27.

?1 See e.g., E. Gaillard & J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial
Arbitration 11394 (1999) (“In French domestic arbitration, the grounds for the award must be stated. No such
requirement exists in French international arbitration law. The mere fact that an award contains no reasons
does not cause it to violate the French notion of international public policy and make it incapable of being
recognized or enforced in France.”), Exhibit-LE 23/2 (emphasis added). Under the French Code of Civil
Procedure, Art. 1471 pertaining to domestic awards (“The ruling must be reasoned.”) is excluded in
international arbitration: see Delvolvé, Essai sur la motivation des sentences arbitrales, 2 Rev. arb. 149, (1989)
(“[Whereas] a reasoned award is required in French domestic arbitration, [the French Code of Civil Procedure]
does not impose a similar requirement in international arbitral proceedlngs ), Exhibit-LE 33/28.

22 E. Cotran & A. Amissah, Arbitration in Africa 170 (1996) (“[A]n arbitrator need not give reasons in
support of the award as Iong its meaning [sic] is clear”), Exhibit-LE 33/29; Arbitration Act of South Africa
1965, Art. 24 (which provides only that “(1) The award shall be in writing and shall be signed by all the
members of the arbitration tribunal. (2) If a minority of the members of the arbitration tribunal refuse to sign the
award, such refusal shall be mentioned in the award but shall not invalidate it.””), Exhibit-LE 33/30; E. Cotran,
A, Amlssah Arbitration in Africa 2007 (1996), Exhibit-LE 33/29.

823 >* E. Cotran & A. Amissah, Arbitration in Africa 207 (1996), Exhibit-LE 33/29.

%4 See, e.g., Arbitration Act of Israel 5728- 1968, Art. 20 (“The arbitral award shall be in writing and shall be
signed by the arbitrator, indicating the date of signature. In the case of an arbitration before several arbitrators,
the signatures of a majority of them shall be sufficient if the award indicates that the other arbitrators are unable
or unwilling to sign it.”), Exhibit-LE 33/31. In addition, the lack of reasons in an award will only be the basis
for the setting aside of an award if the parties’ agreement required reasons. Arbitration Act of Israel 5728-1968,
Art. 24(6) (an award may be set aside where “the arbitrator did not assign reasons for the award though the
arbltratlon agreement required him to do so.”), Exhibit-LE 33/31 (emphasis added).

%% See United States v. Powell, 469 U.S. 57, 67 (U.S. S.Ct. 1984) (“Courts have always resisted inquiring into a
jury's thought processes.. through this deference the jury brings to the criminal process, in addition to the
collective judgment of the community, an element of needed finality”), Exhibit-LE 34/1; Chicago, Burlington,
& Quincy Ry. Co. v. Babcock, 204 U.S. 585, 593 (U.S. S.Ct. 1907) (“Jurymen cannot be called, even on a
motion for a new trial in the same case, to testify to the motives and influences that led to their verdict.”),
Exhibit-LE 25/3; Barzelis v. Kulikowski, 418 F.2d 869, 870 (9th Cir. 1969) (“A jury ... does not have to give
reasons for what it does.”), Exhibit-LE 34/2; Schauer, The Generality of Law, 107 W. Va. L. Rev. 217, 231
52004) (“Juries are not compelled to give reasons for their decisions...”), Exhibit-LE 34/3.

R. v. Morgentaler, [1988] 1 S.C.R. 30, 78 [Morgentaler cited to S.C.R.] (“[t]he jury is never called upon to
explain the reasons which lie behind a verdlct") Exhibit-LE 34/4; Dufraimont, Evidence Law and the Jury: A
Reassessment, 53 McGill L.J. 199, 209 (2008) (“Juries deliberate in secret; they are not required to give reasons
for and are not accountable for their decisions in any way.”), Exhibit-LE 34/5.
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721. The absence of a general rule is recognized under institutional frameworks
specifically providing for awards to be reasoned. The Commentary to the UNCITRAL
Model Law explains:

“The practice of stating reasons upon which the award is based is more common in
certain legal systems than in others and it varies from one type or system of
arbitration to another. Paragraph 2 adopts a solution which accommodates such
variety by requiring that the reasons be stated but allowing parties to waive that
requirement.”®

722. Moreover, in many of the jurisdictions where there is a requirement for reasoned
arbitral awards, violation of that requirement is not a ground for annulment of an award. As
one European commentary explains:

“Although national arbitration (and institutional rules) typically require that the award
be ‘reasoned,’ it is usually held that failure to give reasons is no valid ground for
refusal of enforcement of an international award.”®*

723.  Thus, in Austria, “[f]ailure to state the reasons upon which an award is based does not
constitute grounds for challenging an arbitral award according to Section 611(2).”%%
Likewise, in Switzerland, the Swiss Federal Tribunal has held:

“In addition, Art. 190(2) PILS [providing grounds for setting aside] does not know
the grounds of a lack of reasons. One can also not deduce a mandatory
requirement for reasons from the right to be heard within the meaning of Article
190(2)(d) PILS. The lack of reasons also does not violate public policy. If the lack
of reasons does not even constitute a ground for annulment under Art. 190(2)
PILS, it can equally not hinder enforcement.”s®

87 Analytical Commentary on Draft Text of a Model Law on International Commercial Arbitration, Report of
the Secretary General, A/CN.9/264, 25 March 1985, at p. 67, Exhibit-LE 34/6.

F&MMQ&HCMMrmewmOMmP%MaMﬂwmmmMmMMMmmﬁHMmewm
Arbitration, in Austrian Arbitration Yearbook 2008, 133, 205, Exhibit-LE 34/7.

829, Power The Austrian Arbitration Act, A Practitioner’s Guide to Sections 577-618 of the Austrian Code of
Civil Procedure, 8606, 14 (2006), Exhibit-LE 34/8; see also Hausmaninger in H. Fasching & A. Konecny
(eds.), Kommentar zu den Zivilprozeigesetzen, Vol. 4 Part 2, 8606, 186 (2d ed. 2007) (“Unlike in German law, a
lack of reasons in absence of a respective authorization by the parties does not represent a ground for setting
%Me@(mmnwlmmmnwsomnmm Exhibit-LE 23/19.

%0 Judgment of 9 December 2003, DFT 130 111 125, 130 (Swiss Federal Tribunal), Exhibit-LE 34/9 (internal
citations omitted) (emphasis added); see also Judgment of 21 August 1990, DFT 116 11 373, 374 et seq. (Swiss
Federal Tribunal) (“Art. 190 (2) PILS does not mention the lack of reasons as a ground for annulment. This
corresponds to the legislator’s intention ... to limit the grounds for annulment. It would diametrically oppose
the legislator’s intention if, by equating the right to be heard resulting from Art. 4 — which includes a
requirement for reasons — with the right to be heard under Art. 190(2)(d) PILS, one implemented the lack of
reasons as ground for annulment into the new provision... The provision’s context leads to the same result. Art.
190(2) PILS in (d) only adopts the mandatory procedural requirements of Art. 182(3) PILS as a ground for
annulment, but not the requirement for reasons applicable to awards under Art. 189(2) PILS. A lack of reasons
alone does not violate public policy.”), Exhibit-LE 34/10 (emphasis added); Judgment of 6 June 2007,
4A _18/2007, cons. 5.1 (Swiss Federal Tribunal) (“According to constant case law, the right to be heard in
contradictory procedures, provided for in Art. 182(3) and 190(2)(d) PILS, does not require that an
international arbitral award provide reasons.”), Exhibit-LE 34/11 (emphasis added); C. Mdiller, International
Arbitration 165 (2004) (“In arbitral proceedings, the party does not have a particular right for reasons,
which would permits it to challenge the award on that specific ground. One cannot follow the doctrine which
holds that reasons are part of the elementary requirements also in arbitration, provided that the parties did not
expressly renounce them.”), Exhibit-LE 28/17 (emphasis added).
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724. In other national jurisdictions which require that domestic awards must be reasoned,
the failure to provide reasons is not grounds for denying recognition to an international award
if unreasoned awards were permitted in the arbitral seat.** In the words of one comparative
study, “[i]n a number of cases, it has been held that failure to give reasons (even if a
mandatory requirement of any award made in the enforcement State) is not a reason to
refuse enforcement of a foreign award.”®*

725. Thus, a leading Dutch decision has held that:

“an unreasoned foreign arbitral award can be enforced in the Netherlands if the
country where the award is rendered does not require that reasons are given. Since
it has not appeared from the documents filed in the proceedings that there is a legal
provision of Israeli law requiring arbitrators to give reasons for their arbitral awards,
this objection ... must be denied.”®*

Similarly, the French Cour de Cassation has consistently held that an unreasoned award does
not violate the French conception of international public policy and that the absence of
reasons does not permit non-recognition of an award in France.®*

8! |nter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d’Investissements, XXII
Y.B. Comm. Arb. 643, 651 (1997) (“The opposing party does not show that the arbitrators failed in their duty to
state reasons for their decision as required by the agreement of the parties and by the supplemental rules as
adopted. The content of such duty to render a reasoned decision cannot be defined under Belgian law, which
was not applicable to the contract entered into by the parties, and the duty to render a reasoned decision is not a
principle of public policy in Belgian private international law.”), Exhibit-LE 24/11; Judgment of 8 October
1977, Bobbie Brooks, Inc. v. Lanificio Walter Banci, IV Y.B. Comm. Arb. 289, 292 (Florence Corte di Appello)
(1979) (“[T]he fact that the reasoning constitutes a principle of the Italian Constitution is not important because
what is fundamental in Italian law of procedure may not be considered as such by foreign legislative and judicial
authorities.”), Exhibit-LE 34/12; Judgment of 2 May 1980, Efxinos Shipping Co. v. Rawi Shipping Lines Ltd,
VIIIY.B. Comm. Arb. 381, 383 (Genoa Corte di Appello) (1983) (“[i]t appears to be no longer contrary to
Italian public policy to recognize a foreign award which does not contain reasons, provided that the parties have
agreed in advance that reasons shall not be given. In the second place, an award without reasons no longer gives
rise to a Constitutional question and a question of public policy If the award is rendered in an arbitral procedure
under which it is not customary to give reasons for awards. The Court concluded that the English award without
reasons did not offend Italian public policy.”), Exhibit-LE 34/13;M. Mustill & S. Boyd, Commercial
Arbitration 336 (2d ed. 2001 Companion) (“We think it would be unfortunate if reasons were regarded as an
absolute and indispensable feature of an award to the extent that a foreign award without reasons would be
regarded as unenforceable on grounds of public policy...”), Exhibit-LE 34/14; A. van den Berg, The New
York Arbitration Convention of 1958 381 (1985) (“W]hilst making the distinction between domestic and
international public policy, the courts of the countries under whose law the giving of reasons is mandatory
%enerally enforce awards without reasons made in countries where such awards are valid.”), Exhibit-LE 24/13.
2 Sheppard, Interim ILA Report on Public Policy as A Bar to Enforcement of International Arbitral Awards, in
ILA, A Committee on International Commercial Arbitration, Proceeding of London Conference (2000),
reé)rinted in, 19 Arb. Int’l 217, 239 (2003), Exhibit-LE 34/15 (emphasis added).
82 Judgment of 24 November 1994, XX Y.B. Comm. Arb. 635, 640 (Rotterdam Rechtbank) (1996), Exhibit-
LE 34/16 (emphasis added).
84 Judgment of 14 June 1960, 1960 Bull. Civ. 1, No. 327 p. 2 of 2 (French Cour de Cassation, Civ. 1) (“[T]he
Court of Appeal has correctly admitted that the fact that the disputed award did not state reasons, was not, in
itself, contrary to the French concept of international public policy.”), Exhibit-LE 34/17 (emphasis added);
Judgment of 22 November 1966, 1966 Bull. Civ. 1, No. 517 (French Cour de Cassation, Civ. 1) (“The lack of
reasons in a foreign arbitral award is not in itself contrary to French public policy within the meaning of
private international law.”), Exhibit-LE 34/18 (emphasis added); Judgment of 18 March 1980, Bull. Civ. I, No.
87 p. 2 of 3 (French Cour de Cassation, Civ. 1) (“[W]ith respect to an international arbitration governed by a
foreign law, the Court of Appeal has correctly decided that the lack of reasons is not in itself contrary to public
policy within the meaning of French private international law, because the silence of the award does not
conceal a determination on the merits which is incompatible with public policy understood in this manner or an
interference with the right to be heard...”), Exhibit-LE 34/19 (emphasis added); E. Gaillard & J. Savage (eds.),
Fouchard Gaillard Goldman on International Commercial Arbitration 11394 (1999) (“The mere fact that an
award contains no reasons does not cause it to violate the French notion of international public policy and make
it incapable of being recognized or enforced in France. The French courts would only censure the failure to give
reasons if the law governing the proceedings required reasons to be given,”) Exhibit-LE 23/2.
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726. These various authorities all contradict the existence of a mandatory general principle
of law that requires reasoned arbitral awards or other adjudicative decisions. In reality, any
reasonably careful review of the law shows that there is a diversity of approach in national
courts, ranging from no requirement for reasons, to a requirement for reasons if the parties
have so agreed but not annulling unreasoned awards, to not refusing recognition of
unreasoned foreign awards even where national law requires reasons for locally-made
awards. Importantly, in most jurisdictions, if the parties do not provide in their agreement
that a reasoned award is required, then an unreasoned award will be subject neither to
annulment nor to non-recognition.

727. ltis also significant that all of the instruments relied upon by the Government as
sources of a purported mandatory requirement for reasoned awards are consensual
instruments. Only if states choose to adhere to the 1CJ Statute and the ICSID Convention, or
to incorporate the ILC Model Rules, the UNCITRAL Rules, the PCA Rules or the ICSID
Rules, are the terms of such instruments binding on the parties in question. Moreover, in
virtually all of the instruments relied upon by the Government, the parties are free not to
require a reasoned award.®* There is no mandatory requirement for reasoned awards, but
instead merely provision for such awards if that is what the parties wish.

728. Thus, even in those jurisdictions where reasons are required for some commercial
arbitral awards, leading commentators have noted that:

“[w]e would not in the least dissent from the proposition that reasons are highly
desirable, even where they are obvious, if only to demonstrate that the arbitrator has
addressed and answered the obvious question. There are still, however, areas where
the law does not regard transparency of reasoning as fundamental to a correct
decision on the rights and obligations of others. We think it would be unfortunate
if reasons were regarded as an absolute and indispensable feature of an award to
the extent that a foreign award without reasons would be regarded as
unenforceable on grounds of public policy...”®®

Again, there is no mandatory rule that forbids an approach to dispute resolution that omits
any, or any particular, requirement of a reasoned award.

729. Furthermore, even if one assumed, contrary to fact, that there were some mandatory
general principle of law requiring reasoned arbitral awards, that rule would not apply to
proceedings in the nature of the ABC proceedings. Nothing that the Government cites
concerning requirements for reasoned decisions remotely involves boundary commissions
with investigative mandates and procedural regimes such as that applicable to the ABC.
Simply put, the Government’s effort to extend its (non-existent) mandatory rule for reasoned

85 UNCITRAL Arbitration Rules, Art. 32(3), Exhibit-LE 23/4; PCA Rules, Art. 32(3), Exhibit-LE 29/15;
LCIA Rules, Art. 26.1, Exhibit-LE 23/6; WIPO Arbitration Rules, Art. 62(c), Exhibit-LE 34/20; AAA
International Arbitration Rules, Art. 27.2, Exhibit-LE 21/17; Inter-American Commercial Arbitration
Commission Rules, Art. 29(3), Exhibit-LE 34/21; VIAC Arbitration Rules, Art. 27(1), Exhibit-LE 21/15;
Stockholm Arbitration Rules, Art. 36(1), Exhibit-LE 29/16; Swiss Rules of International Arbitration, Art.
32(3), Exhibit-LE 21/16; DIS Arbitration Rules, Art. 34.3, Exhibit-LE 21/19; CIETAC Rules, Art. 43(2),
Exhibit-LE 34/22; see also Michell, Arbitral & Judicial Decision: Party Autonomy And Implied Choice In
International Commercial Arbitration, 14 Am. Rev. Int'l Arb. 571, 581 (2003) (“[J]urisdictions that require
reasoned awards usually make that requirement a default rule rather than a mandatory rule. Where the reasoned
award requirement exists, the parties are usually free to contract out of it, either expressly or by implication.”),
Exhibit-LE 34/23.

86 M. Mustill & S. Boyd, Commercial Arbitration 336 (2d ed., 2001 Companion), Exhibit-LE 34/14 (emphasis
added).
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arbitral awards to boundary commission reports involves not just one bridge, but at least two
bridges too far.

730.  There is nothing in “general principles of law and practice” that required the ABC
process to include a statement of reasons or that would warrant invalidating the ABC Report
if it did not contain such reasons. On the contrary, general principles of law do nothing more
than give effect to the parties’ agreement — which, as the Government concedes, did not
impose any requirement for a reasoned award.

b) Even Where Reasons are Required, International and National
Arbitration Instruments Permit Arbitral Awards to be
Invalidated only in Rare and Exceptional Cases

731. Even if one were to conclude (contrary to fact) that general principles of law required
the ABC Experts to have delivered a reasoned decision (and that failure to do so could ever
fall within an excess of mandate question), any requirement for reasoning could be grounds
for invalidating the ABC Report only in the rarest, most exceptional cases. In particular, any
requirement for a reasoned award would not be grounds for challenging or critiquing the
substance of the ABC Experts’ analysis. None of these exceptional grounds for non-
recognition would by any stretch of the imagination apply in this case.

732.  Under Article 30 of the Draft ILC Convention on Arbitral Procedure (and Article
35(c) of the ILC Model Rules), an award may be challenged on the ground that “there has
been a serious departure from a fundamental rule of procedure, including failure to state the
reasons for the award.”®" (Notably, this ground is not equivalent to an excess of mandate, as
discussed above®®?). One leading U.S. author comments in relation to such procedural
defects:

“Not all failures to observe procedural stipulations contained in the compromis will
lead to a nullity of the award. The legal effect of such a failure is not to be judged
upon the purely abstract basis of whether it constitutes a departure from terms of
submission. The question is rather: Does the departure constitute a deprivation of a
fundamental right so as to cause the arbitration and the resulting award to lose its
judicial character? Unless its effect is to prejudice materially the interests of a party,
the charge of nullity should not be open to a party.”s*

733.  This passage is quoted with approval in the Commentary to the Draft ILC Convention
on Arbitral Procedure, which notes that Article 30(c) is “concerned with serious departures
from fundamental procedural rules rather than minor departures.”®® The Commentary goes
on to state specifically in relation to the requirement for reasons as follows:

87 Draft ILC Convention on Arbitral Procedure, Art. 30(c), Exhibit-LE 5/7; ILC Model Rules, Art. 35(c)
(which provides, similarly, that an award may be challenged where “there has been a failure to state the reasons
for the award or a serious departure from a fundamental rule of procedure.”), Exhibit-LE 16/6.

88 See above at paras. 203-211.

89 K. Carlston, The Process of International Arbitration 38-39 (1946, reprint 1972), Exhibit-LE 27/24
gemphasis added).

0 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, 109, available at www.un.org, Exhibit-LE 25/7 (emphasis added).
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“Fiore states that an award will be null “if it is totally lacking in reasons both as to
fact and as to law.” Numerous authorities are in accord. This view has been adopted
by the present draft ...

This is repeated elsewhere in the Commentary, which states that only an award “without
reasons is open to challenge [under Article 30].”%** A leading author on international
arbitration concurs with this view, and states that “[t]o the extent that none of the laws
requiring a statement of reasons on which the award is based is specific as to the extent of
reasoning, only total lack of reasons should lead to setting aside.”s*

734. Likewise, under German law, the standard for a reasoned arbitral award is also low:

“In view of the fact that the parties have precisely agreed on a private arbitrator and
not on a state court, it is not decisive if the reasons are correct or justify the award in
content. But they may not be absurd, and at the minimum, they need to give a view
on the basic tenets of the parties’ contentions.”®*

735.  Similarly, a leading French commentary points out:

“[17t is not essential for the reasons of the award to be sound or well-founded,
provided that reasons are indeed given. This assertion is based on the rule that, once
awards are made, they cannot be reviewed or reversed by the courts so far as the
decisions on the merits are concerned.”®*

736. Elsewnhere, another French author points out:

“Where the grounds for the award must be stated, that does not mean that they must
be well-founded in fact or law. A court reviewing the award to ensure that reasons

81 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, 110, available at www.un.org, Exhibit-LE 25/7 (emphasis added).

2 Commentary on the Draft Convention on Arbitral Procedure Adopted by the International Law Commission
at its Fifth Session, UN Doc. A/CN.4/92, 88, available at www.un.org, Exhibit-LE 25/7 (emphasis added).

43 J. Lew, L. Mistelis & S. Kroll, Comparative International Commercial Arbitration 124-68 (2003), Exhibit-
LE 23/17 (emphasis added).

* Voit in H.-J. Musielak (ed.), ZPO, § 1059, at para. 21 (6th ed. 2008), Exhibit-LE 34/24 (emphasis added);
see also R. Kreindler, J. Schafer & R. Wolff, Schiedsgerichtsbarkeit Kompendium fir die Praxis, Chapter 13
111097 (2006), Exhibit-LE 28/10; Judgment of 26 September 1985, BGHZ 96, 40, 47 (German
Bundesgerichtshof) (“One may not apply the same standards applying to the reasons of court decisions to
arbitral awards. The reasons to arbitral awards only have to meet minimum standards. They may not be
obviously non-sensical, or contradict the decision. They may not be limited to meaningless phrases, and need to
comment on the essential contentions of the parties.”), Exhibit-LE 35/1; Order of 25 September 2002, BeckRS
(2002 30284443), p. 4 of 5 (Oberlandesgericht Frankfurt) (“One may not transfer the standards applying to court
decisions to the obligation under section 1054(2) [of the German Code of Civil Procedure] to provide reasons
[to arbitral awards]; those only have to meet minimum standards and may not be obviously non-sensical, or
contradict the decision. The reasoning may not be limited to meaningless phrases, and needs to comment on the
E)artles essential contentions.”), Exhibit-LE 35/2.

J.-L. Delvolvé, J. Rouche & G. Pointon, French Arbitration Law and Practice 1317 (2003), Exhibit-LE 32/9
(emphasis added); See also Judgment of 18 January 2007, Société éditions Glenat v. Société France Animation,
1 Rev. arb., 134-135 (Cour de Cassation, Civ.1) (“Objections regarding the reasoning [of an award] effectively
concern the merits and are inadmissible as a ground for annulment.”), Exhibit-LE 35/3; Judgment of 21
January 2006, Interfaco v. Dafci, Bull. Civ. I, 37 (2006) (Cour de Cassation, Civ. 1) (“[T]he Court of Appeal,
having established that the objections of Interfaco concerned the merits of the dispute, rightly refused the
request for annulment because the content of the reasoning of the award, [the merits of] which are not subject to
review, falls outside the scope of control of the annulment judge.”), Exhibit-LE 35/4; Judgment of 14 June
2007, Société Ciech v. Société Comexport, 2007 R.G. No. 05/22672 p. 7 of 8 (Paris Cour d’appel) (“[T]he
company Ciech objects to the reasoning of the arbitral award, the legitimacy of which falls outside the control of
the annulment judge, but has not shown any violation of due process or of the arbitrator’s mandate as defined in
the arbitration agreement and by the scope of the parties’ submissions...”), Exhibit-LE 35/5.
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have been given will not of course review the substantive findings of the award.
Thus, even grounds that are clearly wrong will satisfy the requirement that the
arbitrators state the reasons for their award.”®*

737. The Swiss Federal Tribunal explains similarly that even an award which was
“illogical, nonsensical, inexplicable, arbitrary, untenable, completely incorrect,
inequitable, absurd, abstruse, boundlessly unenlightened, unreasonable, in violation of
common sense,” would not violate public policy per se, because “only the result and not the
individual considerations of the arbitral judgment can be attacked as incompatible with public
policy.”s

738. The Government ignores these arbitral authorities and instead devotes its attention
solely to the inapposite ICSID context, which of course involves a specific treaty requirement
for reasoned awards in the particular terms of Article 48(3) of the ICSID Convention.®®
Needless to say, this specialized provision under the ICSID Convention, and the particular
authority developed under that provision, have precious little to do with the present case.

739. Inany event, the Government’s analysis does not even manage correctly to parse the
limited body of authorities it cites under Article 48(3) of the ICSID Convention. The
Government selectively quotes from the decision of the ad hoc Committee in the MINE case
but does not bother to mention that the Committee held that “[t]he adequacy of the
reasoning is not an appropriate standard of review under paragraph 1(e), because it almost
inevitably draws an ad hoc Committee into an examination of the substance of the tribunal’s
decision...”8#

740.  Similarly, in the Vivendi v. Argentina annulment decision referred to in the GoS
Memorial ,*° the ad hoc Committee expressly noted, in a passage again not mentioned by the
Government, that “it is well accepted both in the cases and the literature that Article 52(1)(e)
concerns a failure to state any reasons with respect to all or part of an award, not the
failure to state correct or convincing reasons.”®" The ad hoc Committee thus rejected a
claim for annulment under Article 52(1)(e) of the ICSID Convention for lack of reasons,
holding:

“Provided that the reasons given by a tribunal can be followed and relate to the issues
that were before the tribunal, their correctness is beside the point... Moreover,
reasons may be stated succinctly or at length, and different legal traditions differ in
their modes of expressing reasons. ... In the Committee’s view, annulment under
Article 52(1)(e) should only occur in a clear case. This entails two conditions: first,
the failure to state reasons must leave the decision on a particular point essentially

86 E_Gaillard & J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial Arbitration 11395
51999), Exhibit-LE 23/2 (emphasis added).

4" Judgment of 14 November 1990, DFT 116 11 634, 637 (Swiss Federal Tribunal), Exhibit-LE 31/6 (emphasis
added).

848 See GoS Memorial, at paras. 162-165.

89 GoS Memorial, at para. 163 (quoting “MINE v. Guinea Decision on Annulment, December 1989, 4 ICSID
Reports, p. 88, para. 5.08”).

89°G0S Memorial, at para. 164 (emphasis added).

80 50S Memorial, at para. 164.

81 judgment of 3 July 2002 of the Ad Hoc Committee On the Application for Annulment Submitted by CAA
Against the Arbitral Award Rendered on 21 November 2000 in the CAA and CGE v. Argentine Republic Case
(ARB/97/3), 6 ICSID Rep. 340, 358 (2002), Exhibit-LE 32/3 (emphasis added).
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lacking in any expressed rationale; and second, that point must itself be necessary
to the tribunal’s decision.”®?

741. The Government also relies on the Klockner annulment decision. But it unhelpfully
neglects to mention that the decision has been described by leading commentators as
imposing a “formalistic approach” to the requirement for reasons.® It also omits to mention
that the Klockner standard has been described as “unprecedented” in the leading study of the
subject, in which the authors conclude that “more modest formulations”®* adopted in
subsequent cases “seem[] correct to us.”®* Other commentators consistently adopt the same
view.®® As has been well-explained:

“an insistence on a very detailed standard and a culturally unique ratiocinative style
for the reasoning requirement would open up many awards to challenges of
nullification and undermine the entire process of international arbitration. Hence,
there would appear to be very compelling reasons for the substantially reduced
requirement found in international arbitral practice and adopted in the text of
Article 52 of the ICSID Convention.”®’

742.  Even more fundamentally, the Government’s reliance on standards for reasoned
arbitral awards drawn from Articles 48 and 52 of the ICSID Convention again incorrectly
analogizes the ABC proceedings with an ICSID arbitration. As discussed in detail above,
that analysis is fundamentally misconceived and incorrectly attempts to transpose a specific,
consensually agreed regime for a particular type of investment arbitration onto the very
different procedural mechanism adopted for the ABC proceedings.®®

743.  In sum, even if one were (wrongly) to conclude that there was some mandatory
international rule requiring reasoned boundary commission reports, and (again wrongly) that
the Government’s complaint about the absence of such a reasoned report was an admissible
basis to claim excess of mandate in this proceeding, such rule would only allow the most
cursory and deferential inquiry into the ABC Report. Only where there were no reasons at all
would this be a violation of any putative general principle of law.

82 judgment of 3 July 2002 of the Ad Hoc Committee On the Application for Annulment Submitted by CAA
Against the Arbitral Award Rendered on 21 November 2000 in the CAA and CGE v. Argentine Republic Case
gARB/97/3), 6 ICSID Rep. 340, 358 (2002), Exhibit-LE 32/3 (emphasis added).

53 See Reisman, The Breakdown of the Control Mechanism in ICSID Arbitration, 1989 Duke L.J. 739, 764,
Exhibit-LE 26/23.

84 G. Alvarez & W. Reisman (eds.), The Reasons Requirement in International Investment Arbitration 16
52008), Exhibit-LE 35/6.

% G. Alvarez & W. Reisman (eds.), The Reasons Requirement in International Investment Arbitration 16
52008), Exhibit-LE 35/6.

% petrova, The ICSID Grounds for Annulment in a Comparative Perspective: Analysis and Recommendations
for the Future, 10 Vind J. Int’l Comm. L. & Arb. 287, 316 (2006) (“Unlike in Kléckner I, ad hoc committees
should not have to automatically annul an award if a ground for annulment exists. ... The committees should
follow the two prong test in Mine [sic] under which the ad hoc committee first determines whether any
ground for annulment exists, and then determines whether the parties were affected and evaluates the
negative impact on the parties.”), Exhibit-LE 23/10 (emphasis added); Annulment Decision dated 29 June
2005 CDC v. Republic of Seychelles ICSID Case No. ARB/02/14, 1166, 70 (2005) (“[Kléckner and Amco] have
been criticized as too closely resembling the work of appellate bodies and thus going beyond the ambit
prescribed for ad hoc Committees. ... the more recent practice among ad hoc Committees is to apply Article
52(1)(e) in such a manner that the Committee does not intrude into the legal and factual decision-making of the
Tribunal.”), Exhibit-LE 35/7 (referred to by the GoS, see GoS Memorial, at para. 144).

857 Reisman, The Breakdown of the Control Mechanism in ICSID Arbitration, Duke L.J. 739, 792 (1989),
Exhibit-LE 26/23.
88 See above at paras. 114-117, 122-128.
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C) The ABC Report Provided Extensive, Well-Considered and
Erudite Analysis Which Fully Satisfied Any Conceivable
Requirement for Reasons

744.  Even apart from the foregoing considerations, there is no serious basis for concluding
that the ABC Report did not satisfy any requirement for reasons which might conceivably be
applicable in this case. To the contrary, the ABC Experts’ work compared favorably to
judgments of national courts, international arbitral tribunals and other decision-makers.

745.  As discussed in the SPLM/A’s Memorial, the ABC Report was a substantial
document.®* It consisted of a main text (which was 45 single spaced pages), together with
five Appendices (which were in total another 206 single spaced pages) and several maps.
The main body of the ABC Report set forth analyses of nine “Propositions” advanced by the
parties (pages 12 to 20) and a series of related “Conclusions” by the Commission (pages 20
and 21), before providing the ABC Experts’ “Final and Binding Decision” (pages 21 and 22).

746. The ABC Report included a number of attachments, consisting of a series of Maps
and Appendices. “Map 1,” which was titled “The Abyei Area Boundaries,” delimited the
ABC Experts’ definition of the Abyei Area.?®® The Appendices to the ABC Report provided
further historical and other detail regarding the ABC Experts’ analysis. Among other things,
the Appendices included evidence regarding historical land rights in Sudan (Appendix 2),
summaries of the GoS and SPLM/A opening and closing presentations and their positions on
the evidence (Appendix 3), transcripts of the interviews conducted in April and May 2005
(Appendix 4), documentary evidence reviewed by the ABC Experts in the British and other
archives (Appendix 5) and evidence relating to maps reviewed by the ABC Experts
(Appendix 6).

747. The ABC Report addressed the definition of the Abyei Area in the context of the
issues and the evidence that had been presented by the parties. In particular, the ABC
Experts explained that they had sought “to determine as accurately as possible the area of the
nine Ngok Dinka Chiefdoms as it was in 1905.”%!

748. In order to do so, the ABC Report addressed nine separate Propositions which the
Experts concluded had “emerged from the GoS and SPLM/A presentations and from the oral
testimony.”®? The Report tested each of the nine Propositions by reference to “analysis based
on relevant historical evidence.”®? The ABC Experts’ discussion of these Propositions
provided an intensively researched and expert analysis of the geographic scope of the Abyei
Area and, in particular, “the area of the nine Ngok Dinka Chiefdoms as it was in 1905.7%
The ABC Experts’ analysis of each of these Propositions was set forth seriatum, and their
conclusions were then summarized (on pages 20 and 21).

749. The ABC Experts’ responses to the nine Propositions provided a deductive resolution
of what constituted the Abyei Area. That resolution rejected each party’s most expansive
claims (Propositions 2, 7 and 9) and instead relied upon a detailed discussion of land usage
and other historical evidence to conclude that the Ngok Dinka and the Misseriya occupied

89 SpI_M/A Memorial, at paras. 518-531, 643.

80 Abyei Protocol, Art. 1.1.2, Appendix C to SPLM/A Memorial.
81 ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial.
82 ABC Report, Part I, at p. 12, Appendix B to SPLM/A Memorial.
83 ABC Report, Part |, at p. 12, Appendix B to SPLM/A Memorial.
84 ABC Report, Part |, at p. 4, Appendix B to SPLM/A Memorial.
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defined geographic areas, while also using one another’s territories, particularly during
seasonal migrations.®®

750. Based on these conclusions, the ABC Report identified an area where the Ngok Dinka
had (in 1905) “established dominant rights of occupation,” as well as a further area (“between
latitudes 10°10° N and 10°35” N”) as to which both the Ngok Dinka and the Misseriya shared
“secondary rights.”®® The ABC Experts separately noted that the area of shared rights which
it had identified “closely coincides with the band of Goz, which a number of sources identify
as the border zone between the Ngok and the Misseriya.”®*" The ABC Report then relied on
local principles of land law, and the “legal principle of the equitable division of shared
secondary rights,” which it concluded mandated division of the area of shared rights between
the Ngok Dinka and the Misseriya.®®

751. Having defined the Abyei Area, the Commission then set forth specific latitudinal and
longitudinal lines defining the Abyei Area’s geographic scope in a “Final and Binding
Decision.”® Those coordinates were then implemented on Map 1 (noted above), with the
title “Abyei Area Boundaries.”®"

752. Viewed generally, it is clear that the ABC Experts diligently considered the parties’
submissions, which were summarized in the ABC Report®* and in Appendix 3, as well as in
the nine Propositions. It is also clear that the ABC Experts considered the oral evidence with
equal care, referring to this in the ABC Report®? and in Appendix 4, as well as in the nine
Propositions; likewise, the ABC Experts carefully addressed the documentary evidence and
maps (again, referred to throughout the ABC Report® and detailed in Appendices 5 and 6).
There certainly can be no suggestion that the ABC Experts did not devote thorough attention
to all of the various types of evidence which they had gathered.

753.  Also viewed generally, it is clear that the ABC Experts approached the issues
logically and with great expertise. Even if one were to disagree with aspects of the ABC
Report, it is impossible not to acknowledge that it represents a serious and scholarly effort to
define and delimit the Abyei Area as defined in the Abyei Protocol. Equally, it is impossible
not to acknowledge — again, even if one were to disagree with the substance of the ABC
Experts’” analysis — that the ABC Report sets forth detailed reasoning in support of the
boundary of the Abyei Area delimited on Map 1.

754.  This conclusion is enough to dispose of the Government’s complaint that the ABC
Experts did not provide a reasoned decision. It is obvious that the ABC Experts did not
provide a “total lack of reasons™®™ or commit “a failure to state any reasons”® or provide
absurd and nonsensical reasons. The Government may disagree with the ABC Experts’

85 ABC Report, Part |, at pp. 18-20, Appendix B to SPLM/A Memorial; ABC Report, Part 11, App. 2, at pp.
21-26, Exhibit-FE 15/1.

86 ABC Report, Part I, at p. 21-22, Appendix B to SPLM/A Memorial.

87 ABC Report, Part |, at p. 20, Appendix B to SPLM/A Memorial.

88 ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial.

89 ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial.

870 ABC Report, Part I, at p. 46, Appendix B to SPLM/A Memorial.

81 ABC Report, Part I, at p. 11, Appendix B to SPLM/A Memorial; ABC Report, Part II, App. 3, at pp. 27-29,
Exhibit-FE 15/1.

872 ABC Report, Part |, at pp. 3, 9-11, Appendix B to SPLM/A Memorial.

878 ABC Report, Part I, at pp. 4, 11-20, Appendix B to SPLM/A Memorial.

874 3. Lew, L. Mistelis & S. Kroll, Comparative International Commercial Arbitration §24-68 (2003), Exhibit-
LE 23/17.

87% GoS Memorial, at para. 164 (quoting “Vivendi v. Argentina, Decision on Annulment, 3 July 2002, paras. 64-
65, 6 ICSID Reports, p. 358”).
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conclusions and argumentation — perhaps even pretend to disagree vigorously — but the
inescapable reality is that the ABC Report set forth detailed reasoning to support the ABC
Experts’ decision. That satisfies any conceivable requirement for a reasoned decision.

d) The Government’s Two “lllustrations” of Inadequate
Reasoning Are Misconceived and Irrelevant

755.  Despite the obvious fact that the ABC Report was reasoned, the Government
purportedly identifies “two illustrations” of the ABC Experts’ failure to provide adequate
reasons: (a) the rejection of the Bahr el Arab as the northern boundary of the Abyei Area; and
(b) the adoption of latitude 10°10°N as the southern boundary of the “shared secondary
rights” area. The Government goes on to claim that “there are crucial gaps in the
argumentation of the Experts both in their rejection of the GoS case and in the adoption of
the 10°10°N line [sic].”®™®

756. Even on its face, this criticism of the ABC Experts’ reasoning is insufficient to
warrant disregarding the ABC Report. The fact that there are “crucial gaps” in two of the
multiple aspects of the ABC Report’s analysis is simply not a basis for concluding that the
ABC Report may be disregarded. On the contrary, this amounts to exactly the sort of nit-
picking disagreement with steps in a decision’s analysis that the requirement for a reasoned
award — if it applied — would not permit.

757.  As discussed above, it is fundamental under even those legal regimes that require
reasoned awards (or do so in particular circumstances, such as when the parties have so
required) that correct, good, persuasive or complete reasoning is not required:

“[w]here the grounds for the award must be stated, that does not mean that they must
be well-founded in fact or law. A court reviewing the award to ensure that reasons
have been given will not of course review the substantive findings of the award.
Thus, even grounds that are clearly wrong will satisfy the requirement that the
arbitrators state the reasons for their award.”®"”

Instead, “[a]ll that is necessary is that the arbitrators should set out what, on their view of the
evidence, did or did not happen and should explain succinctly why, in the light of what
happened, they have reached their decision and what that decision is. This is all that is
meant by a ‘reasoned award.””’*"®

758.  Similarly, in the context of international law, “[a reasoned award] need not be in
meticulous detail; a statement indicating in a general way the legal reasons upon which the
award is based will be valid and binding. The circumstance, however, that upon certain
aspects of the opinion reasons were lacking cannot reasonably be considered to result in
the nullity of the entire decision.”®” Other authors concur: “[a] detailed justification of every
premise, every step in a process of inference, and every subsidiary conclusion, is unfeasible.

876 GoS Memorial, at para. 262 (emphasis added).

87 E_ Gaillard & J. Savage (eds.), Fouchard Gaillard Goldman on International Commercial Arbitration 11395
51999), Exhibit-LE 23/2 (emphasis added).

78 Bremer Handelsgesellschaft v. Westzucker [1981] 2 Lloyd’s Rep. 130, 132 et seq. (English Court of Appeal),
Exhibit-LE 35/8 (emphasis added).

879 K Carlston, The Process of International Arbitration 53 (1946, reprint 1972), Exhibit-LE 27/24 (emphasis
added).
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Excluding per curiam decisions, which are a rare international phenomenon, few, if any,
international judgments and awards have been “fully reasoned.’®°

759.  Even if one assumed (contrary to fact) that there were gaps in the ABC Experts’
reasoning, that does not mean that their Report was unreasoned or that it may be invalidated.
Even if the ABC Experts’ reasoning had “gaps,” obvious errors or non sequiturs, it remained
a reasoned decision and thus not subject, under even the Government’s authorities, to
invalidation.

e) The Government’s Complaints About the ABC Experts’
Reasons Are Nothing More Than Objections to the Substance
of the ABC Report

760. In any case, the two illustrations proffered by the Government do not advance, but
instead frustrate, the GoS’s complaints about a supposed lack of reasons. Those two
illustrations demonstrate that the Government’s objections in reality concern the substance of
the ABC Experts’ analysis and conclusions, and simply do not concern a purported lack of
reasoning.

D The ABC Experts’ Analysis of Proposition 7 Was
Careful, Complete and Correct

761.  First, the Government argues that the ABC Experts’ reasoning failed to explain their
rejection of Proposition 7. According to the GoS Memorial, the ABC Experts wrongly
concluded that references to the Bahr el Arab prior to 1908 should be understood as
references to the Ngol/Ragaba ez Zarga,® and that, if “the Ragaba ez Zarga was the southern
boundary of the Province of Kordofan in 1905, then the transferred area must have been
south of the Ragaba ez Zarga.”®®* Assuming this premise, the Government concludes, “[y]et
the Experts provide no reason whatever for then abandoning that feature [presumably the
Ngol/Ragaba ez Zarga] in favour of a line much further to the north.”s®

762. The Government incorrectly muddles three conceptually separate issues, which the
ABC Report (correctly) distinguished: (a) the location of the putative provincial boundary
between Kordofan and Bahr el Ghazal in 1905; (b) the location and boundaries of the Ngok
Dinka territory that the Anglo-Egyptian administrators transferred to Kordofan in 1905; and
(c) the location and boundaries of the territory that the Ngok Dinka used and occupied in
1905. If one (correctly) distinguishes these separate inquiries, rather than trying to confuse
them, then there is no gap and no basis upon which to criticize the ABC Experts’ reasoning.

763. The ABC Report identified these three distinct issues in its opening paragraph
discussing Proposition 7, in the specific context of the claims put forward by the
Government: (a) “that the southern boundary of Kordofan Province at the inception of the
Anglo-Egyptian Condominium was the Bahr el-Arab River;”® (b) “that the only territory
transferred to the administration of Kordofan Province in 1905 was [the] territory lying

80 \\/. Reisman, Nullity and Revision 618 (1971), Exhibit-LE 35/9 (emphasis added), quoting this passage from
Carlston, and describing it as the “moderate position” as opposed to those authors who “demand a complete
statement of reasons,” W. Reisman concludes that “[t]he moderate position is the more sensible.” See W.
Reisman, Nullity and Revision 618 (1971), Exhibit-LE 35/9.

81 50S Memorial, at para. 259.

82 50S Memorial, at para. 259.

83 50S Memorial, at para. 259.

84 ABC Report, Part I, at p. 36, first paragraph, first sentence.
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immediately to the south of the Bahr el-Arab, occupied by both Ngok and Twich Dinka;¢
and (c) “that in 1905 Sultan Arop Biong, paramount chief of the Ngok Dinka, was living
south of the Bahr el-Arab” and that the Ngok Dinka lived only south of the Kiir/Bahr el
Arab %

764.  As to point (a), the location of the purported Kordofan/Bahr el Ghazal provincial
boundary, the ABC Report notes documentary and cartographic evidence indicating that the
boundary was considered to be the “Bahr el Arab” prior to 1905. In the ABC Experts’ words,
“the evidence presented supporting the government’s interpretation of the 1905 boundary is
strong.”®’

765. At the same time, the ABC Report noted (correctly) that there was substantial
geographic confusion precisely at the time of the 1905 transfer of the Ngok Dinka about the
identity and location of the river labeled the “Bahr el Arab” and, therefore, about the location
of the putative Kordofan/Bahr el Ghazal provincial boundary (which was often referred to as
the “Bahr el Arab”). As a consequence of this geographic confusion, the ABC Experts
concluded that in practice the Anglo-Egyptian administrators actually treated what was the
Ngol/Ragaba ez Zarga as the boundary between Kordofan and Bahr el Ghazal: “the Ragaba
ez-Zarga/Ngol, rather than the river Kir, which is now known as the Bahr el Arab, was
treated as the province boundary.”®®

766. The Government’s Memorial contends that the ABC Experts’ conclusion as to the
location of the Bahr el Ghazal/Kordofan provincial boundary was wrong.?® It nonetheless
acknowledges that this supposed mistake is irrelevant to the question whether the ABC
Report was reasoned (“that is not the present point”).*

767. Instead, as noted above, the Government contends that, having decided that the Bahr
el Ghazal/Kordofan provincial boundary was the Ngol/Ragaba ez Zarga, the ABC Experts
inexplicably ignored that boundary.®* Again, even if this were correct, it would be a
criticism of the substance of the ABC Experts’ decision, not a lack of reasoning. In any case,
however, this criticism is also wrong substantively. To explain this, it is necessary to
consider the remainder of the ABC Experts’ discussion of Proposition 7, and particularly
points (b) and (c) above.

768.  As to point (b) above, regarding the location of the Ngok Dinka territory that the
Anglo-Egyptian administrators transferred to Kordofan in 1905, the ABC Experts rejected the
Government’s argument that the Anglo-Egyptian administrators only transferred Ngok Dinka
territory south of a known and defined boundary between Kordofan and Bahr el Ghazal
provinces. Rather, the ABC Report emphasized the “geographical confusion at the time,”*?
the consequence of which was overall confusion as to the location of the provincial boundary

85 ABC Report, Part I, at p. 36, first paragraph, second sentence, second clause, Appendix B to SPLM/A
Memorial.

86 ABC Report, Part I, at p. 36, first paragraph, second sentence, first clause, Appendix B to SPLM/A
Memorial.

87 ABC Report, Part I, at p. 36, Appendix B to SPLM/A Memorial.

88 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial (emphasis added).

889 505 Memorial, at para. 259.

890 5035 Memorial, at para. 259.

81 50S Memorial, at paras. 259.

82 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial. The ABC Experts set forth two pages of
discussion of this confusion, variously terming it “considerable geographical confusion” and “part of a general
geographical confusion” and “geographical uncertainty.” See ABC Report, Part I, pp. 37-39, Appendix B to
SPLM/A Memorial.
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between Kordofan and Bahr el Ghazal (discussed in point (a) above). As a consequence, the
ABC Experts took the view that, irrespective of geographic confusion regarding the precise
location of the general provincial boundary, as a matter of fact “the Ngok people were
regarded as part of the Bahr el-Ghazal Province until their transfer in 1905.”%%

769.  This conclusion is precisely correct. As discussed in the SPLM/A Memorial, and in
greater detail below,** the specific instruments issued by the Anglo-Egyptian administration
recording the transfer of the Ngok Dinka in 1905 said explicitly that the Ngok Dinka had
been located in Bahr el Ghazal and were being transferred to Kordofan:

a. The 1905 Kordofan Annual Report provided that “[t]he Dinka Sheikhs, Sultan
Rob and Sultan Rihan Gorkwei are now included in Kordofan instead of the Bahr El
Ghazal....”®®

b. The 1905 Bahr el Ghazal Annual Report provided that “the territories of
Sultan Raob ... have been taken from this Province and added to Kordofan.”%

770. Consequently, the ABC Experts rejected the Government’s argument “that the only
territory transferred to the administration of Kordofan Province in 1905 was this territory
lying immediately to the south of the Bahr el-Arab, occupied by both Ngok and Twich
Dinka.”®" Instead, the ABC Experts concluded that the Ngok Dinka had been treated by the
Anglo-Egyptian administrators as part of Bahr el Ghazal, and transferred to Kordofan in
1905.

771. The ABC Experts then went on to examine the extent of the territory that the Ngok
Dinka used and occupied in 1905 (point (c) above), in order to determine what area had been
transferred by the Anglo-Egyptian administrators. In doing so, the ABC Experts were
proceeding precisely in accordance with the plain language of the definition of the Abyei
Area, which they had stated at the outset of the ABC Report was “the area of the nine Ngok
Dinka Chiefdoms as it was in 1905.”%® This is not only not a failure to provide reasons, but
is a perfectly correct and well-reasoned decision — in striking contrast to the Government’s
ill-articulated explanation of the putative defects in the reasoning of the ABC Report.

772. The Government condemns as erroneous®® the ABC Experts’ interpretation of the
Anglo-Egyptian administrators’ view of the territory that they transferred in 1905 (i.e., the
ABC Experts’ view that “the Ngok people were regarded as part of the Bahr el-Ghazal
Province until their transfer in 1905°°). Once again, that disagreement with the ABC
Experts’ conclusions and interpretations is not grounds for challenging their Report as being
unreasoned. It is a substantive disagreement that has no place in these proceedings.

773.  Asto point (c) above, being the extent of the territory that the Ngok Dinka used and
occupied in 1905, the ABC Report (correctly) rejected the Government’s claim that the Ngok

83 ABC Report, Part I, p. 39, Appendix B to SPLM/A Memorial.

8%4 See below at paras. 1485-1487. See also above at paras. 87-90.

8% See SPLM/A Memorial, at paras. 346-357; see also Annual Report of the Sudan, 1905, Province of
Kordofan, at p. 111, Exhibit-FE 2/13 (emphasis added).

8% gee SPLM/A Memorial, at paras. 346-357; see also Annual Report of the Sudan, 1905, Province of Bahr el
Ghazal, at p. 3, Exhibit-FE 2/13 (emphasis added).

87 ABC Report, Part I, at p. 36, first paragraph, second sentence, second clause, Appendix B to SPLM/A
Memorial.

8% ABC Report, Part I, at p. 4, Appendix B to SPLM/A Memorial (emphasis added).

89 508 Memorial, at paras. 258-259.

%0 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial.
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Dinka only used and occupied territory south of the Kiir/Bahr el Arab. As discussed in detail
below, this factual claim is absurd and was properly dismissed by the ABC Experts.”

774. The ABC Report reasoned “[e]vidence of the Ngok presence north of the Bahr el
Arab before 1905 is found in many of the same sources the Government of Sudan has cited
to prove that they [the Ngok Dinka] were south of the river,”*? and “[a]ll references before
1908 to ‘Sultan Rob’s’ northern boundary with the Arabs being the Bahr el-Arab now must
be understood as meaning the Ragaba ez-Zarga/Ngol.”* (Although the Government’s
Memorial attempts to confuse these issues (see GoS Memorial, paragraphs 258-259), the
ABC Experts’ discussion of “Sultan Rob’s northern boundary” concerned the location of
the Ngok Dinka’s territory as a geographic matter in 1905 (e.g., it extended north of the Bahr
el Arab), and not the location of the provincial boundary. Based on this analysis, and
subsequent discussion under Propositions 8 and 9, the ABC Experts then proceeded to delimit
the area of the nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905 to include
significant territory north of the Kiir/Bahr el Arab.®

775.  Although the foregoing historical and geographical issues were factually complex, the
ABC Report dealt coherently and logically with these issues. That is apparent from even a
minimally careful reading of the Report.

776. Inany case, the ABC Experts’ reasoning is entitled to a very substantial measure of
deference and benefit of the doubt. As discussed above, it is illegitimate to read an award or
other adjudicative decision with a view to finding fault or inconsistencies.”® Rather, a
decision must be read with a view towards, if at all possible, upholding it. Here, even if one
thought that the ABC Experts’ reasoning could be improved, there are no conceivable
grounds for reading it to produce defects or gaps, rather than to make sense.

777. Insum, the Government’s criticisms of the ABC Experts’ analysis of Proposition 7
are disagreements with the substance of the ABC Report. As detailed below, those criticisms
are themselves substantively wrong and confused. More fundamentally, for present purposes,
the GoS’s complaints do not remotely rise to the level of a lack of reasoning.

2 The ABC Experts’ Analysis of Proposition 8 Was
Careful, Complete and Correct

778. The Government also attacks the ABC Experts’ analysis of Proposition 8, arguing that
“[t]here is simply no justification for latitude 10°10°N in [the ABC Experts’] Report.”*®
According to the GoS, there is “not a single reference to latitude 10°10°N, in the Report or in
the relevant Appendices™ and the ABC Experts did not attempt to “confirm[] the positions
of the[] [Ngok Dinka] villages” to which they referred.*®

779. The Government’s criticism is again unreflective and wrong, constituting at best an
ill-founded disagreement with the substance of the ABC Report. The GoS’s criticism ignores
the ABC Experts’ specific attention to precisely the issue of ascertaining the limits of the

%1 See below at paras. 875-876, 885-1066.

%2 ABC Report, Part I, at p. 39, Appendix B to SPLM/A Memorial (emphasis added).
%3 ABC Report, Part |, at p. 40, Appendix B to SPLM/A Memorial.

%4 ABC Report, Part I, at pp. 39-45, Appendix B to SPLM/A Memorial.

%5 See above at paras. 640-644.

%6 50S Memorial, at para. 260.

%7 G0S Memorial, at para. 261.

%8 GoS Memorial, at para. 261.
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Ngok Dinka territory in 1905, despite a general paucity of historical materials and reliable
oral testimony. When the ABC Experts’ actual words and analysis are considered, it is
impossible to fault their conclusions — much less to characterize them as unreasoned or
having some logical “gap.”

780. The ABC Experts’ discussion of Proposition 8 followed from their treatment of
Proposition 7 (discussed immediately above) and addressed the extent of the territory used
and occupied by the nine Ngok Dinka Chiefdoms in 1905. In answering this question, the
ABC Experts forthrightly acknowledged the evidentiary obstacles they faced: “We do not
have a detailed and systematic description of Ngok settlement and land use patterns
throughout the Condominium period” and “[t]here is, as yet, no clear independent evidence
establishing the northern-most boundary of the area either settled or seasonally used by the
Ngok.”%®

781. In the face of these obstacles, the ABC Experts observed that “there is general
agreement from other sources ... that the band of Goz intervening between the Humr
permanent territory and the Ngok permanent settlements is settled by nobody; that it is an
area to be traversed, rather than occupied; and that there is regular seasonal use of the Goz by
both peoples.”® The ABC Experts also observed that the goz lay between latitudes 10°10°’N
and 10°35’N: “the Goz belt is roughly contained within these limits.”*

782. When the Government claims, therefore, that there is “not a single reference to
latitude 10°10°N, in the Report or in the relevant Appendices,”**? and that “there is no
evidence supporting the 10°10°N parallel,”*® its statements are demonstrably wrong. The
Government presumably does not agree with the substance of the ABC Experts’ analysis
(although, since the GoS Memorial does not address it, one can only speculate). But that
disagreement ignores the inescapable fact that the ABC Report expressly equates latitude
10°10’N with the southern border of what it describes as the goz.

783.  Likewise, the ABC Report accepts both the Ngok and Misseriya secondary rights to
areas between latitudes 10°10°N and 10°35’N, and explains why the character of the goz
(uninhabited; not occupied) makes it an appropriate boundary strip. Having reached this
conclusion, the ABC Experts then reasoned that, given the parties’ equal secondary rights in
the goz, it was appropriate to divide that area equally between the two parties (with the
boundary drawn at 10°22°30°"N).

784.  One may not agree that the actual goz is uninhabited or uninhabitable, or that the goz
starts or ends at latitudes 10°10°’N and 10°35’N, or even that the goz is an appropriate
boundary area. But it is impossible credibly to assert that the ABC Report does not make any
reference to 10°10°N or that the equal division of the goz, located between latitudes 10°10°N
and 10°35’N, between the parties does not provide a reasoned explanation for why latitude
10°22°30°’N is the northern boundary of the Ngok Dinka’s primary rights. And, of course,
disagreements about the significance or location of the goz are matters of substance and fact-
finding, not relevant to the question whether or not the ABC Report was reasoned.

* * * * *

%09 " ABC Report, Part |, at p. 43, Appendix B to SPLM/A Memorial.
ABC Report, Part I, p. 43, Appendlx B to SPLM/A Memorial.
ABC Report, Part I, p. 44, Appendix B to SPLM/A Memorial.
2 GoS Memorial, at para. 261.

*13 GoS Memorial, at para. 261.
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785.  Insum, the Government’s complaint that the ABC Experts exceeded their mandate by
not making a reasoned award is absurd. That is true for multiple reasons: (a) there is no
general, mandatory principle of international law requiring that arbitral awards, much less
decisions like the ABC Experts’ boundary determination, must be reasoned as a condition of
validity; (b) the violation of any putative mandatory requirement for reasoning would not be
an excess of mandate; (c) the violation of any requirement for reasoning would not be
grounds for invalidating or disregarding the ABC Report; (d) any requirement for reasoning
would be extremely deferential, fully satisfied by the carefully reasoned and erudite ABC
Report; and (e) the Government’s putative complaints about the ABC Experts’ reasoning on
Propositions 7 and 8 in the ABC Report are misconceived, both in the standards they apply
and their unsustainable efforts to misread and/or oversimplify the ABC Report.

4, The Government’s Complaints About the ABC Experts’ Purported
“Equitable” or “Ex Aequo Et Bono” Decision Are Frivolous

786. The Government also complains, in three paragraphs, that the ABC Experts rendered
a decision ex aequo et bono or, alternatively, a decision taken “equitably,” and that this
violated their mandate. This complaint supposedly arises in a statement from the ABC
Report to the effect that “[t]he two parties lay equal claim to the shared areas and accordingly
it is reasonable and equitable to divide the Goz between them.” The Government argues
that this finding violated “mandatory criteria” that supposedly forbid ex aequo et bono
decisions (absent express consent).®® According to the Government, “by dividing the Goz on
an ‘equitable’ basis ... , the Experts completely disregarded, and thereby exceeded, their
mandate.”**

787. The Government’s argument is frivolous. The ABC Experts manifestly did not render
an ex aequo et bono decision and, in any case, there was no prohibition against the ABC
Experts rendering such a decision if they concluded it was necessary and appropriate.

a) The ABC Experts Did Not Render An Ex Aequo Et Bono
Decision

788. The Government’s quotation of the ABC Experts’ decision regarding the division of
the goz makes no reference to the discussion of that issue in the ABC Report. That omission
is in stark contrast to the Government’s effort in the immediately preceding sections of its
Memorial to attempt minutely to dissect the reasoning of the ABC Experts. In any case,
when the omitted materials are considered, it is clear that the Government’s claim that the
ABC Experts rendered an ex aequo et bono decision is baseless.

789.  Preliminarily, the GoS does not suggest that the entire ABC Report was an ex aequo
et bono decision. Rather, the Government alleges only that the goz, at the northern boundary
of the Abyei Area, was divided 50/50 between the parties and that this “equitable” division
constitutes an ex aequo et bono decision by the ABC Experts.”” This claim is spurious.

790. The basis for the ABC Experts’ division of the goz is set forth in the discussion under
Propositions 8 and 9, and Appendix 2 (not mentioned in the Government’s ex aequo et bono

%14 GoS Memorial, at para. 264.

%15 G0S Memorial, at paras. 166-176, 263.
%16 GoS Memorial, at para. 265.

*7 GoS Memorial, at paras. 264-265.
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analysis). When the ABC Report’s treatment of these issues is considered with even minimal
care, it is clear that the ABC Experts did not adopt an ex aequo et bono decision, either
generally or with regard to the goz specifically.

791. In Proposition 8, the ABC Experts concluded that the area of the goz (between
latitudes 10°10°N and 10°35’N) was used on a seasonal basis (“secondary rights”) by both the
Ngok Dinka and the Misseriya.”® The ABC Report reasoned that “[fJurther to the north [i.e.,
in the goz], the two communities exercised equal secondary rights to use of the land on a
seasonal basis.”**

792.  In Proposition 9, the ABC Experts reasoned both that “[t]he area between latitudes
10°10’N and 10°35°N ... represents the area of secondary rights shared between the Ngok and
Misseriya™® and “[b]ased on the legal principle of the equitable division of shared
secondary rights, therefore, the northern boundary [of the Abyei Area] should fall within the
zone between latitudes 10°10°N and 10°35’N.”** The ABC Report went on, given the
parties’ “equal secondary rights” of seasonal usage, to “place the boundary at 10°22’30°’N,
S0 as to bisect equally the band between latitudes 10°10°’N and 10°35’N.”*# The ABC
Experts also reasoned that “the border zone between the Ngok and Misseriya falls in the
middle of the Goz, roughly between latitudes 10°10” N and 10°35’ N.”%%

793. The ABC Experts also addressed the subject of land rights in Appendix 2. That
Appendix distinguished between “land rights” and “land ownership,” and identified three
categories of “land rights:” (a) dominant occupation leading to “exclusive rights;” (b)
dominant occupation leading to non-exclusive “primary” or “secondary” rights; and (c)
“shared secondary” rights in boundary areas (e.g., the goz).* Based on admittedly limited
evidence as to the legal regime applicable in 1905 Sudan, Appendix 2 concluded that “the
implication of all of the above is that the principles of equity, substantive justice and
fairness shall guide the drawing of the line(s) within the territory of shared secondary
rights.”?*

794. The ABC Experts’ division of the area it defined as the goz between the parties in this
manner was plainly not a decision ex aequo et bono. Rather, the ABC Experts first carefully
delimited a particular region (between latitudes 10°10°N and 10°35’N) as to which a
particular category of legal rights (“shared secondary rights,” as opposed to “primary” or
“exclusive” rights) were enjoyed in “equal” measure by the Ngok Dinka and the Misseriya.

It was only the ABC Experts’ decision as to this specifically defined area, with specifically-
defined characteristics, about which the Government complains.

795.  Moreover, the ABC Experts made their decision with regard to the area they defined
as the goz only after they had determined that in fact the Ngok Dinka and the Misseriya
possessed “equal secondary rights” of seasonal usage,’® leading the Experts to adopt a line
that “bisect[ed] equally” the goz. In these circumstances, where two parties enjoy “equal”
rights to the same territory, it is not a decision ex aequo et bono to divide the territory

%18 ABC Report, Part |, at pp. 18-19, 43-44, Appendix B to SPLM/A Memorial (emphasis added).
%19 ABC Report, Part I, at p. 19, 43-44, Appendix B to SPLM/A Memorial.

%20 ABC Report, Part I, at p. 19, Appendix B to SPLM/A Memorial.

%21 ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial (emphasis added).

%2 ABC Report, Part |, at p. 45, Appendix B to SPLM/A Memorial.

%% ABC Report, Part I, at p. 21, Appendix B to SPLM/A Memorial.

%24 ABC Report, Part 11, App. 2, at pp. 24-25, Exhibit-FE 15/1.

%5 ABC Report, Part 11, App. 2, at p. 26, Exhibit-FE 15/1 (emphasis added).

%6 ABC Report, Part |, at pp. 19, 43-44, Appendix B to SPLM/A Memorial (emphasis added).
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“equally” between them. Rather, that is simply a decision made on the basis of the two
parties’ respective, and equal, historical use of and rights to the same territory.

796. Furthermore, the ABC Report relied expressly on what it considered to be a legal
principle mandating this equal division: “the legal principle of the equitable division of
shared secondary rights,”*”” which the ABC Experts had referred to in Appendix 2.°® The
correctness of the ABC Experts’ understanding of the law of Sudan (and other areas of
Africa) in 1905 is neither here nor there for these purposes; what is important is that the ABC
Experts sought to resolve the question of the parties’ rights to the area that they defined as the
goz by reference to specified legal principles.

797. Even if the ABC Experts erred in their understanding or application of those legal
principles, they plainly did not render a decision ex aequo et bono; rather, they applied what
they took to be the law to a very carefully defined circumstance of shared and equal
secondary rights in a specific territory. That is in no way a decision ex aequo et bono; it was
a wise resolution of a problem, based on a careful appreciation of those facts that could be
ascertained and analysis of that law which could be identified. Indeed, it stretches the limits
of credulity for the Government to claim that a decision-maker who has specifically invoked
and applied legal principles in circumstances such as these has really somehow made an ex
aequo et bono decision.

b) Even if the ABC Experts Had Relied Upon General Principles
of Equity, Their Determination Would Not Have Been An Ex
Aequo Et Bono Decision

798. Even if one put aside the fact that the ABC Experts specifically cited and applied a
defined legal principle to a particular and carefully defined set of facts, it would be
impossible to regard the ABC Report as making an ex aequo et bono decision. Rather, even
if the ABC Experts had relied upon general principles of equity or fair dealing alone, without
reference to any legal system or legal rule, this would not convert their decision into an ex
aequo et bono decision.

799. Itis beyond dispute that principles of equity are an important aspect of the system of
international law which arbitral tribunals and other decision-makers are fully entitled to
consider and apply.*® There is no mention of equity in Article 38(1) of the ICJ Statute, but it
is clear that “the absence of an express authorization to apply equity does not necessarily

921 > ABC Report, Part |, at p. 20, Appendix B to SPLM/A Memorial.

ABC Report, Part II App. 2, at pp. 24-25, Exhibit-FE 15/1.

? See, e.g., H. Lauterpacht Private Law Sources and Analogies of International Law 65 (1927) (“Rules of
eqmty are rules of law both in municipal law and in international arbitration.”), Exhibit-LE 35/10; C. de
Visscher, De I’Equité Dans le Réglmement Arbitral ou Judiciaire des Litiges de Droit International Public 17
(1972) (“Since equity is inherent in a good application of the law, the international judge applies frequently
equitable considerations even when the arbitration agreement does not mention equity.”), Exhibit-LE 35/11;
Francioni, Equity in International Law in R. Wolfrum (ed.), The Max Planck Encyclopedia of Public
International Law {15 et seq (2008), available at www.mpepil.com (setting out authority that equity is “a
material component of the category of general principles of law” and stating “another incontroversial role that
equity may play in international law is that of an instrumental criterion of interpretation of the applicable law in
order to adapt such law to the specific circumstances of the case.”), Exhibit-LE 35/12; see Judgment of the Ad
Hoc Committee of 16 May 1986 on the Application for Annulment Submitted by the Republic of Indonesia
Against the Arbitral Award Rendered on 20 November 1984 in Amco Asia v. Indonesia, 1 ICSID Rep. 509, 517
(1993) (“Equitable considerations may indeed form part of the law to be applied by the Tribunal), Exhibit-LE
23/8 (emphasis added); Jenks, Equity as a Part of the Law Applied by the Permanent Court of International
Justice, L.Q.R. 519, 523 (1937) (“Principles of equity have long been considered to constitute a part of
international law, and a sharp division between law and equity such as prevails in the administration of justice in
some States should find no place in international jurisprudence.”), Exhibit-LE 35/13.
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mean that an international tribunal is forbidden to apply equity.”** Indeed, the ICJ and other
international tribunals have long drawn on principles of equity (as distinct from rendering
decisions ex aequo et bono) in determining disputes in accordance with international law, **
particularly in the context of boundary disputes.**

%0 Akehurst, Equity and General Principles of Law, 25 Int’l & Comp. L.Q. 801 (1976), Exhibit-LE 35/14; C.
Rossi, Equity and International Law: A Legal Realist Approach to International Decision-Making 250 (1993)
(“Although Article 38 makes no mention of equity as one of the law-creating sources to be applied by judges,
equity is a source of international law — more specifically, a general principle of law — because judges choose to
employ it, and have always employed it, as such.”), Exhibit-LE 35/15.
93t Judgment of 28 June 1937, The Separate Opinion of Judge Hudson in The Diversion of Water from the
Meuse, PCIJ Ser. A/B 4, 76 (P.C.1.J. 1937) (“What are widely known as principles of equity have long been
considered to constitute a part of international law, and as such they have often been applied by international
tribunals.”), Exhibit-LE 35/16 (emphasis added); Goldie, Equity and the International Management of the
Transboundary Resources, 25 Nat. Resources J. 665, 666 (1985) (“Equity and general principles of law
recognized by civilized nations are sources of rules of decision by the ICJ and are authoritatively provided for in
Article 38.1.c of the Court’s Statute™), Exhibit-LE 35/17; Akehurst, Equity and General Principles of Law, 25
Int’l & Comp. L.Q. 801, 808 (1976) (“To a large extent the question whether equity is a formal source of
international law is a purely verbal question; whichever way the question is answered, it is an undeniable fact
that international tribunals often apply equity.”), Exhibit-LE 35/14; Cheng, Justice and Equity in International
Law in G. Keeton & G. Schwarzenberger (eds.), Current Legal Problems 185, 210 (1955), Exhibit-LE 35/18;
C. de Visscher, De I’Equité Dans le Réglmement Arbitral ou Judiciaire des Litiges de Droit International Public
17 (1972) (“Since equity is inherent in a good application of the law, the international judge applies frequently
gmtable considerations even when the arbitration agreement does not mention equity.”), Exhibit-LE 35/11.

K. Kaikobad, Interpretation and Revision of International Boundary Decisions 314 (2007) (“In general
tmmsﬂwmcwﬂma%oMmWnodmmtmmequMecmdeMmmpbymnmpmmmmenmedMMMMMn
of boundaries, both land and maritime. Although the notion of equitable principles and considerations, and the
formula of ‘equitable solution’ gained enormous currency in the context of maritime delimitation ... it needs to
be emphasised that equity and equitable considerations generally constitute the bedrock of the law of title to
territory and boundary delimitation..”), Exhibit-LE 35/19; C. de Visscher, De I’Equité Dans le Réglement
Arbitral ou Judiciaire des Litiges de Droit International Public 102 (1972) (“The role of equity has been
important in several arbitral proceedings regarding boundary delimitation. On the one hand, this is because of
the insufficiency of the legal grounds contained in the terms of the parties’ arbitration agreements; on the other
hand, because of the subject matter of the dispute itself which generally concerns compensation, exchange or
reassignment of territory. For this reason, equitable considerations feature in a number of arbitration agreements
concerning such matters”), Exhibit-LE 35/11; W. Reismann, Nullity And Revision 565 (1971) (“Equity or
public policy has been a recurrent feature of international adjudication. Despite few specific references to its
operation, careful examination of any decision will reveal its impact.”), Exhibit-LE 35/9.
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800. Commentators on international law have long drawn a distinction between “equity”
and “ex aequo et bono.”** Equity in its broadest sense can be used to perform three main
functions: (i) to fill the gaps in the law (equity praeter legem); (ii) to justify a refusal to apply
unjust laws (equity contra legem); and (iii) to adapt the law to the facts of individual cases
(equity infra legem).** In particular, “[a]ll authors admit that an international tribunal can
apply equity infra legem, even if it is not expressly authorised to do so.”%*

801. In his Report to the ILC in connection with the Draft ILC Convention on Arbitral
Procedure, the Special Rapporteur confirmed that “[a] decision in equity is always
justified.”®*® Similarly, another author notes that:

“To the extent that the law is linked to a search for justice, equity is inherent in its
application. It intervenes particularly as a source of guidance and inspiration, to

%3 See, e.g., H. Lauterpacht, The Function of Law in the International Community 313-314 (1933) (“The
authorization to decide ex aequo et bono — clearly to be distinguished from the clause instructing the Tribunal
to decide on the basis of equity.”), Exhibit-LE 35/20 (emphasis added); H. Lauterpacht, Private Law Sources
and Analogies of International Law 63 (1927) (“It would be a grave mistake to assume that in all those cases in
which, in contradistinction to rules of international law proper, rules of ‘justice,” of ‘equity,” and of ‘general
principles of law’ are resorted to, the field of judicial settlement is abandoned, and a settlement ex aequo et bono
on a non-judicial basis adopted.”) and at 65 (“some arbitrators refuse to accept this term [the rules of equity] in
its technical meaning as understood in the English-American jurisprudence, they never confuse it with a
settlement ex aequo et bono”), Exhibit-LE 35/10 (emphasis added); Janis, The Ambiguity of Equity in
International Law, 9 Brook J. Int’l L. 7, 9 (1983) (“The first distinction of traditional doctrine considers the
difference between ‘equitable principles’ and ‘ex aequo et bono’”), Exhibit-LE 35/21; Janis, Equity and
International Law: the Comment in the Tentative Draft, 57 Tul. L. Rev. 80, 82 (1982-1983) (“equity as a general
principle is distinguished from ex aequo et bono.”), Exhibit-LE 36/1; Fitzmaurice, The Future of Public
International Law and of the International Legal System in the Circumstances of Today in Livre du Centenaire
1873-1973: Evolution et perspectives du droit international 196, 325-326 (1973) (in proposing a body to work
out what are the “general principles of law”, the author refers to “the principles and rules of equity that would be
suitable for application in the international field — not on a basis ex aequo et bono but as legal principles that
must enter every decision of an international tribunal.”), Exhibit-LE 36/2 (emphasis added); Chattopadhyay,
Equity in International Law: Its Growth and Development, 5 Ga. J. Int’l & Comp. L. 381, 385 (1975) (“the
differences between the ‘meaning’ of equity and equity in the context of ex aequo et bono should be
maintained” referring to Lauterpacht, op cit.), Exhibit-LE 36/3; M. Hudson, The Permanent Court of
International Justice, 1920-1942 A Treatise 619 (1943) (“Decisions applying the international law which
includes equity, as in the Meuse case, are not to be confused with decisions ex aequo et bono which may be
given by the Court.”), Exhibit-LE 36/4; see also one of the Government's own sources of authority: Judgment
of the Ad Hoc Committee of 16 May 1986 on the Application for Annulment Submitted by the Republic of
Indonesia Against the Arbitral Award Rendered on 20 November 1984 in Amco Asia v. Indonesia, 1 ICSID Rep.
509, 517 (1993) (“The ad hoc Committee thus believes that invocation of equitable considerations is not
properly regarded as automatically equivalent to a decision ex aequo et bono.”), Exhibit-LE 23/8 (emphasis
added).

%% M. Miyoshi, Considerations of Equity in the Settlement of Territorial Boundary Disputes 12 (1993), Exhibit-
LE 36/5; M. Shaw, International Law 99 in fn. 135 (2003), Exhibit-LE 36/6; Janis, The Ambiguity of Equity in
International Law, 9 Brook J. Int’l L. 7, 12 (1983), Exhibit-LE 35/21; Akehurst, Equity and General Principles
of Law, 25 Int’l & Comp. L.Q. 801 (1976), Exhibit-LE 35/14; Grauer, The Role of Equity in the Jurisprudence
of the World Court, 37 University of Toronto Faculty of Law Rev. 101, 102 (1979), Exhibit-LE 36/7.

%5 Akehurst, Equity and General Principles of Law, 25 Int’l & Comp. L.Q. 801, 802 (1976), Exhibit-LE 35/14;
see also Sohn Arbitration of International Disputes Ex aequo et bono in International Arbitration Liber
Amicorum for Martin Domke 332 (2967) (“[Alpplication of equity infra legem ... simply means that a judge or
an arbitrator has a certain amount of discretion in interpreting the law, in clarifying obscurities and in filling
minor gaps in the law. When a judge or an arbitrator applies equity in this manner, he keeps within the bounds
of international law; there is no special need to authorize him explicitly to apply equity.”), Exhibit-LE 36/8
(emphasis added); Francioni, Equity in International Law in R. Wolfrum (ed.), The Max Planck Encyclopedia
of Public International Law Y12 (2008), available at www.mpepil.com, Exhibit-LE 35/12; J. Miiller & L.
Wildhaber, Praxis des Vélkerrechts 322 (3d ed. 2001) (“Even without such authorization, an international
court may refer to equity when interpreting and applying international public law (equity infra or intra legem)”),
Exhibit-LE 36/9 (emphasis added).

Indeed, the ICSID Convention, on which the GoS relies, implicitly provides for the application of equity infra
legem. Article 42(2) of the Convention provides that “[t]he Tribunal may not bring in a finding of non liquet on
the ground of silence or obscurity of the law.” See ICSID Convention, Art. 42(2), Exhibit-LE 23/3.

%% Report of G. Scelle, special rapporteur on arbitral procedure to the ILC Commission, Yearbook of The
International Law Commission, 1950 (UN Doc. A/CN. 4/18), Vol. 11, 149 (1950) Exhibit-LE 36/10.
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assist in the application of an abstract rule to concrete facts. Thus, [equity]
constitutes both the finality and the means by virtue of which the law applies in
practice.”®*’

802. While “the precedents or authorities that might be relied upon to evidence or confirm
the existence of Equity as an operational principle of International Law are relatively few and
far between,”**® there are a number of cases in which the ICJ and other international tribunals
have applied “equity” even in the absence of any provision in the compromis so authorizing.
In addition, the authorities clearly distinguish between principles of equity and a decision ex
aequo et bono:

a. In the Water of the Meuse case, Judge Hudson provided what is perhaps the
most oft-cited dicta relating to the use of equity (as distinct from a decision ex aequo
et bono). Judge Hudson’s separate Opinion concurred with the Court’s judgment in
relation to the Netherlands’ claims regarding construction of certain canal works by
Belgium and the use by Belgium of water from the Meuse. At the same time, Judge
Hudson made the following observations on the role of equity in general in
international law (and as explaining the judgment of the Court):

“What are widely known as principles of equity have long been considered to
constitute a part of international law, and as such they have often been
applied by international tribunals. ... The Court has not been expressly
authorized by its Statute to apply equity as distinguished from law. Nor,
indeed, does the Statute expressly direct its application of international law,
though as has been said on several occasions the Court is “a tribunal of
international law’ [citing authorities]. Article 38 of the Statute expressly
directs the application of “general principles of law recognized by civilized
nations”, and in more than one nation principles of equity have an established
place in the legal system. The Court’s recognition of equity as a part of
international law is in no way restricted by the special power conferred upon it
‘to decide a case ex aequo et bono, if the parties agree thereto’. ... It must be
concluded, therefore, that under Article 38 of the Statute, if not independently
of that Article, the Court has some freedom to consider principles of equity
as part of the international law which it must apply. ... [I]n a proper case,
and with scrupulous regard for the limitations which are necessary, a tribunal
bound by international law ought not to shrink from applying a principle of
such obvious fairness.”**

b. In the Cayuga Indians case, Great Britain, on behalf of the Cayuga Nation of
Indians of Canada, made certain claims before an ad hoc tribunal against the United
States pursuant to various treaties entered into between the U.S. and the “Cayuga
Nation.” The tribunal held as “a matter of justice” that the Canadian Cayugas could
maintain an alternative claim and that there were “special circumstances making the
equitable claim of the Canadian Cayugas especially strong.”** It reasoned:

%7P.-M. Dupuy, Droit international public 1354 (2008), Exhibit-LE 30/6.
%% McWhinney in R. Newman (ed.), Equity in International Law in Equity in the World’s Legal Systems: A
Comparatlve Study 581 (1973), Exhibit-LE 36/11.
%9 Judgment of 28 June 1937, The Separate Opinion of Judge Hudson in The Diversion of Water from the
Meuse PCI1J Ser. A/B 4, 76 et seq. (P.C.1.J. 1937), Exhibit-LE 35/16 (emphasis added).

0 Cayuga Indians (Great Britain) v. United States, Award dated 22 January 1926, VI R.I.LA.A. 173, 177, 179
(1926), Exhibit-LE 36/12.
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“[A]rt. 38 of the Statute of the Permanent Court of International Justice (1920)
provides specially that the Court may decide ex aequo et bono, if the parties
agree thereto. As Anzilotti points out, however, that much-criticized provision
is meant for cases such as we have seen above, which call, not for principles
of equity, but for a degree of compromise (Anzilotti, Corso di diritto
internazionale, 64 (1923)). Such a power is not necessarily non-judicial....
But it is a different thing from what we invoke in the present case, namely,
general and universally admitted principles of justice and right dealing, as
against the harsh operation of strict doctrines of legal personality in an
anomalous situation for which such doctrines were not devised and the harsh
operation of the legal terminology of a covenant which the covenantees had no
part in framing and no capacity to understand.”*

A leading author concludes in relation to the Cayuga Indians case that “the equitable
motives of the award were as manifest as its technical errors of law”*** and also notes
that while the U.S. protested the decision, it nevertheless complied with it.** Another
author cites the decision as “illustrat[ing] one of the main propositions of this
monograph namely that rules of equity are identical with legal rules proper.”#*

C. In The Guiana Boundary case determining the frontier between Brazil and
British Guiana, the King of Italy held that neither party had established rights of
sovereignty over the whole of the territory in dispute, but only certain portions of that
territory.*® In his award, the King of Italy held that “it is not possible to divide the
contested territory into two parts equal as regards extent and value, but that it is
necessary that it should be divided in accordance with the lines traced by nature, and
that the preference should be given to a frontier which... lends itself to a fair decision
of the disputed territory.”**®

d. In the Land, Island and Maritime Frontier Dispute (EI Salvador/Honduras),
relied on by the GoS,* the Court was called upon to decide on a boundary dispute
between El Salvador and Honduras. From the historical documents, the uti possidetis
boundary could not be determined. The court therefore relied on equity infra legem.
The court stated:

“In these circumstances, being satisfied that the line of the uti possidetis juris
in this area is impossible to determine, the Chamber considers it right to fall
back on equity infra legem, in conjunction with the unratified delimitation

%! Award dated 22 January 1926, Cayuga Indians (Great Britain) v. United States, VI R.I.A.A. 173, 183
51926), Exhibit-LE 36/12 (emphasis added).

“2\W. Reisman, Nullity and Revision 567 (1971), Exhibit-LE 35/9.

%3 \W. Reisman, Nullity and Revision 567-568 (1971), Exhibit-LE 35/9.

4 H. Lauterpacht, Private Law Sources and Analogies of International Law 286 (1927), Exhibit-LE 35/10
Smnphaﬁsadded)

*> Award dated 6 June 1904, The Guiana Boundary case (Brazil, Great Britain) X1 R.I.A.A. 11, 21-22 (1904).
The King of Italy was directed to “ascertain all facts which he deems necessary to a decision of the controversy,
and shall be governed by such principles of international law as he shall determine to be applicable to the case.”
Award dated 6 June 1904, The Guiana Boundary case (Brazil, Great Britain) XI R.[.LA.A. 11, 18 (1904),
Exhibit-LE 36/13.

%6 Award dated 6 June 1904, The Guiana Boundary case (Brazil, Great Britain), XI R.I.A.A. 11, 22 (1904),

Exhibit-LE 36/13 (emphasis added).

%7 See GoS Memorial, at para. 168 (see accompanying footnote, citing to this case in support of its conclusion
that Article 38(2) of the ICJ Statute provides for a decision ex aequo et bono only with the consent of the
parties. As discussed elsewhere in this Memorial, Article 38(2) of the ICJ Statute does not evidence some
mandatory rule of law as regards decisions ex aequo et bono).
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of 1869 .... the Chamber has no doubt that it is equitable, as a corollary, to
allow the 1869 agreement to take effect on this specific point.”?*

e. In the Rann of Kutch arbitration, the tribunal agreed with the parties that
“equity forms part of International Law,”** and determined that “the Parties are free
to present and develop their cases with reliance on principles of equity”* although
the parties’ compromis made no such allowance. In its conclusions regarding the
allocation of the territory of two deep inlets, the tribunal, awarding the territory to
Pakistan, concluded that:

“it would be inequitable to recognize these inlets as foreign territory. It would
be conducive to friction and conflict. The paramount consideration of
promoting peace and stability in this region compels the recognition and
confirmation that this territory, which is wholly surrounded by Pakistan
territory, also be regarded as such.”**

803.  Applying these principles in the present case, it would be impossible to conclude that
a decision by the ABC Experts based merely on principles of equity (as opposed to the legal
principles cited and relied upon by the ABC Report) would have been an excess of mandate
or improper. Rather, as all the foregoing authorities conclude, equity is a general principle of
law, distinguishable from an ex aequo et bono decision, which may properly be applied by an
international tribunal even without express or specific consent by the parties.

804. Here, the Government alleges only that the ABC Experts adopted a 50/50 “equitable”
division between the parties of the area described by the ABC Experts as the goz and that this
division constitutes an unauthorized ex aequo et bono decision.®* Even if the Government’s
characterization of the ABC Experts’ decision as adopting a decision “on an ‘equitable’
basis” were correct, that is not an ex aequo et bono decision.

805. Rather, as noted above, the ABC Report made its decision with regard to a
specifically defined area of the goz only after it had determined that the Ngok Dinka and the
Misseriya had possessed “equal secondary rights” of seasonal usage of that area,** leading
the ABC Experts to adopt a line that “bisect[ed] equally” that area. Where the two peoples
had enjoyed “equal” rights to the same territory, it was not a decision ex aequo et bono to
divide the territory “equally” between them. Rather, the ABC Experts’ decision was an effort
to give meaning to the definition of the Abyei Area as the area of the nine Ngok Dinka
Chiefdoms in 1905, as applied to the specific circumstances of the area.

806. This would at most constitute either an interpretation of the parties’ agreement or an
instance of the application of equity infra legem, involving interpretation and extension of the
law, which is indisputably permitted. Even if the ABC Experts had not expressly cited and
relied upon legal principles to justify their principle of equal sharing of the territory, an
application of equity to the respective rights and usage of the Ngok and Misseriya in the goz
would in no way be a decision ex aequo et bono. It would instead be an application of
general principles of equity recognized by international law in order to resolve an issue.

%8 | and, Island and Maritime Frontier Dispute (El Salvador/Honduras), Decision of 11 September 1992 [1992]
|.C.J. Rep. 351, 514 (1.C.J.) (relied on by the GoS).

%9 Rann of Kutch (India v. Pakistan) 50 ILR 1, 18, Exhibit-LE 37/1.

%0 Rann of Kutch (India v. Pakistan) 50 ILR 1, 18, Exhibit-LE 37/1.

%! pann of Kutch (India v. Pakistan) 50 ILR 1, 520, Exhibit-LE 37/1.

%2 G0S Memorial, at paras. 264-265.

%3 ABC Report, Part I, at pp. 19, 43-44, Appendix B to SPLM/A Memorial.
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C) The ABC Experts’ Application of General Principles of Equity
to One Aspect of Their Boundary Determination Would Not
Have Converted That Determination into a Decision Ex Aequo
Et Bono

807. In addition to the foregoing insuperable obstacles to the Government’s ex aequo et
bono arguments, it bears emphasis that the Government alleges only that the division of the
goz, at the northern boundary of the Abyei Area, was divided 50/50 between the parties and
that this “equitable” division constitutes an ex aequo et bono decision.®® Even if everything
else the Government said on this issue were correct (which it is not), the ABC Experts’
treatment of this single issue would not convert their definition of the Abyei Area’s
boundaries into an ex aequo et bono decision.

808. The vast bulk of the ABC Experts’ analysis and reasoning was devoted to a detailed
discussion of the evidence and the extent of the Ngok Dinka Chiefdoms’ territory in 1905.
The Government does not suggest that any aspect of this analysis — which obviously sought
to apply the ABC Experts’ interpretation of the parties’ agreed definition of the Abyei Area —
was a decision ex aequo et bono. Instead, it is only as to one issue (the division of the goz),
that the Government even attempts to allege that the ABC Experts made an ex aequo et bono
division.

809. A decision-maker’s reliance on a purely equitable, 50/50 split between two opposing
claims on a particular aspect of a significantly larger dispute does not convert the decision
into an ex aequo et bono decision. Instead, an ex aequo et bono decision arises when a
decision-maker does not make any effort to apply any legal principles to resolve a dispute
and instead decides the parties’ dispute based exclusively on non-legal considerations. This
proposition is well-settled:

a. “decisions ex aequo et bono ... relieve[] the Court from the necessity of
deciding according to law. It makes possible a decision based upon considerations
of fair dealing and good faith, which may be independent or even contrary to law.
Acting ex aequo et bono, the Court is not compelled to depart from applicable law,
but it is permitted to do so, and it may even call upon a party to give up legal rights.
... Such considerations depend, in large measure, upon the judges’ personal
appreciation, and yet the Court would not be justified in reaching a result which could
not be explained on rational grounds.”**

b. “to decide ex aequo et bono ... is generally considered as an authorization to
act contra legem, to depart from the law, to change the law, to accept a claim not
recognized by the law or to reject a claim based on the law. A judge or an arbitrator
acting ex aequo et bono may thus disregard existing law and vested rights; he can
change a legal situation or refuse to recognize a legal claim to change a situation.”®*

%4 GoS Memorial, at paras. 264-265.

95 M. Hudson, The Permanent Court of International Justice, 1920-1942 A Treatise 619-620 1943, Exhibit-LE
36/4 (emphasis added).

%6 gohn, Arbitration of International Disputes Ex Aequo Et Bono in P. Sanders (ed.), International Arbitration
Liber Amicorum For Martin Domke 332 et seq. (1967), Exhibit-LE 36/8 (emphasis added).
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C. “a decision ex aequo et bono confers on the judge the authority to deviate
from existing law.”*’

810. An ex aequo et bono decision does not arise where, on one discrete issue within a
larger dispute that is resolved in accordance with legal or contractual formula, a decision-
maker is unable to discern a clear basis for resolution and concludes that the best he or she
can do is draw a line between the competing claims. The latter is not a deliberate non-
application of law, but instead a recognition that the law or the contract does not provide a
clear answer to a particular issue and that, in these circumstances, the parties’ intentions
would be to permit an equitable division.*®

811. For example, in the North Sea Continental Shelf cases, the 1CJ applied equitable
principles in directing the parties to delimit the relevant portions of the continental shelf in
dispute “in accordance with equitable principles,”* rather than by using the equidistance
method which, the Court observed, “in certain geographical circumstances which are quite
frequently met with ... leads unquestionably to inequity ...”*° The Court noted in particular
that:

“Evidently any dispute about boundaries must involve that there is a disputed
marginal or fringe area, to which both parties are laying claim, so that any
delimitation of it which does not leave it wholly to one of the parties will in practice
divide it between them in certain shares, or operate as if such a division had been
made.”**

812.  Applying these principles, the present case would involve an entirely appropriate and
uncontroversial disposition of the area that the ABC Experts defined as the goz. As discussed
above, the ABC Experts found that both the Ngok Dinka and the Misseriya had possessed
equally shared secondary (seasonal) patterns and rights of usage in the area treated as the
goz.*> Based on those equally shared rights, in one part of the Abyei region, the ABC
Experts applied a rule of equal division of that border region as a means of determining
precisely the boundaries of the area of the nine Ngok Dinka Chiefdoms in 1905. Even if this

%7 Scheuner, Decisions Ex Aequo et Bono by International Courts and Arbitral Tribunals in P. Sanders (ed.),
International Arbitration Liber Amicorum For Martin Domke 282 (1967), Exhibit-LE 38/1.

%58 Scheuner, Decisions Ex Aequo et Bono by International Courts and Arbitral Tribunals in P. Sanders (ed.),
International Arbitration Liber Amicorum For Martin Domke 275, 277 (1967) (“It always possible ... to
complete the rules of the existing order by those legal principles which find general acceptance in the
internal legal orders of the nations composing the global community. Existing international law provides the
international judge or arbitrator with sufficient elements for a legal decision of disputes and does not allow a
non-liquet..”) and at 282 (“that “[t]o apply principles of equity is a part of the normal task of a judge or
arbitrator who does not alter the law in this way but only adapts it to individual or social needs.”), Exhibit-LE
38/1 (emphasis added); Lammasch, Die Lehre von der Schiedsgerichtbarkeit in Threm Ganzen Umfange 180
(1914) referred to in K. Carlston, The Process of International Arbitration 156 (1946, reprint 1972) (“[An
arbitral judge] must not correct the law governing between the parties according to his subjective views of
equity, but he may and should fill the gaps of the law according to equity, that is, in the spirit of the law,
according to legal analogy.”), Exhibit-LE 27/24 (emphasis added); Judgment of 31 July 1928, Responsabilité
de L’Allemagne a raison des dommages causés dans les colonies portugaises du sud de I’Afrique (sentence sur
le principe de la responsibilité (Portugal contre Allemagne), R.I.LA.A., 1011, 1016 (1928) (“Finally, in the
absence of rules of international law applicable to the case, the arbitrators consider that they should fill gaps by
deciding in accordance with principles of equity, while keeping within the spirit of the law ... as it evolves.”),
Exhibit-LE 38/2.

%9 North Sea Continental Shelf Cases, (Germany v. Netherlands) [1969] I.C.J. Rep. 3, 53 (1.C.J.), Exhibit-LE

38/3.

%0 North Sea Continental Shelf Cases, (Germany v. Netherlands) [1969] I.C.J. Rep. 3, 49 (1.C.J.), Exhibit-LE
38/3.

%! North Sea Continental Shelf Cases, (Germany v. Netherlands) [1969] I.C.J. Rep. 3, 22 (1.C.J.), Exhibit-LE
38/3.

%2 See above at paras. 501-502, 631-633, 790-794.
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had been based purely on equity (which it was not), this in no way constituted an ex aequo et
bono decision.

813. Finally, in no conceivable way could the ABC Experts’ purportedly ex aequo et bono
decision on the division of the area termed the goz constitute grounds for invalidating the
ABC Report. As discussed above, it is only in rare and exceptional cases, involving direct
and serious violations of fundamental rules of morality where an adjudicative decision may
be denied effect based on a mandatory criteria.®®* On any view, the ABC Experts’ decision
regarding what it defined as the goz does not remotely approach this standard.

d) There Was No Prohibition Against Ex Aequo Et Bono
Decisions by the ABC Experts

814. In any case, although the point is academic, the ABC Experts would not have
exceeded their mandate even if they had rendered a purely ex aequo et bono decision. There
is nothing in the parties’ agreements or in any general principles of law that forbid an ex
aequo et bono decision.

815. As discussed above, the parties’ agreements did not contain any express or implied
prohibition against an ex aequo et bono decision. On the contrary, the parties’ agreements
contained no choice of law clause or similar provision prescribing the legal system that the
ABC Experts were to apply. This left it to the ABC Experts’ discretion to decide whether
they wished to define the Abyei Area by reference to purely non-legal, including entirely
equitable, considerations or instead to take into account principles of law.%*

816. Itis also of significance that the parties did not choose a traditional arbitral tribunal to
resolve their disputes, but rather selected a body consisting primarily of experts in regional
history, politics, ethnography and culture. Indeed, the Government acknowledges exactly
this point elsewhere, when it complains after the fact that the ABC Experts (to whom it
agreed) contained only one lawyer.%®

817. Likewise, as noted above, the parties’ agreements provided that the ABC Experts’
archival research was to be undertaken “with a view to arriving at a decision that shall be
based on scientific analysis and research.”®® Although this provision encouraged a decision
based on “scientific analysis and research,” it did not mandatorily require that (being phrased
precatorily and aspirationally (“with a view to arriving at™)); rather, this provision left the
ABC Experts free, if they were unable to reach a decision on this basis, to pursue other forms

%3 See above at paras. 682-691.

%% See, e.g., Prostyakov v. Masco Corp., 513 F.3d 716, 725-26 (7th Cir. 2008) (“When the parties agree to
arbitrate without specifying a rule of decision[,] then the arbitrator has considerable leeway so long as he
respects the limits the parties’ contract and public law place on his discretion.”) (quoting George Watts & Sons,
Inc. v. Tiffany & Co., 248 F.3d 577, 579 (7th Cir.2001)), Exhibit-LE 38/4; Scodro, Deterrence and Implied
Limits on Arbitral Power, 55 Duke L.J. 547, 578 (2005) (“Historical notions of arbitral discretion are consistent
with a refusal to vacate awards even where arbitrators intentionally disregard the law. Traditional doctrine
provides that arbitrators are not bound to apply any particular substantive law unless the parties expressly
contract to limit the arbitrator in this way.”), Exhibit-LE 38/5; M. Domke et al., Domke on Commercial
Arbitration § 25:01 (2000) (referring to U.S. practice: “The general rule in both statutory and common-law
arbitration is that arbitrators need not follow otherwise applicable law when deciding issues before them unless
they are commanded to do so by the terms of the arbitration agreement. ... Unless parties expressly or
impliedly wish the arbitrator to determine the question by application of a specific law, the arbitrator appears
free to resolve the dispute on the basis of his just and fair appreciation.”), Exhibit-LE 38/6 (internal citations
omitted).

%5 GoS Memorial, at para. 269 (“if a legal decision had been required, rather than a factual one, then this would
have been reflected in the composition of the ABC itself”).

%6 Abeyi Annex, Art. 4, Appendix D to SPLM/A Memorial.
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of reasoning. Moreover, in neither case did the parties’ agreements require the ABC Experts
to decide in accordance with legal principles or forbid an ex aequo et bono decision; on the
contrary, the requirement for “scientific analysis and research” would be in no way require
the application of legal principles or forbid an ex aequo et bono decision.

818. The Government’s Memorial nonetheless attempts to construct a “mandatory”
prohibition against an ex aequo et bono decision by reference to a variety of provisions of
international arbitration instruments. According to the Government, these instruments give
rise to a rule that “disputes can only be settled on an ex aequo et bono basis with the express
consent of the parties to the dispute.”®” As with its argument for a mandatory rule requiring
reasoned awards, the GoS Memorial cites the ICJ Statute, Law of the Sea Convention, ICSID
Convention and miscellaneous institutional arbitration rules (UNCITRAL, ICC, LCIA) as
support for this purportedly uniform rule.*®

819. In the present case, the parties’ agreement imposed no prohibition against an ex aequo
et bono decision. There is nothing in the parties’ agreement that remotely approaches the
provisions cited by the Government from the 1CJ Statute (Article 38(2)), Law of the Sea
Convention (Articles 23, 293(2)), ICSID Convention (Article 42(3)) or the UNCITRAL
Rules (Article 33(2), ICC Rules (Article 17(3)), and LCIA Rules (Article 22(4)).

820. This was not an oversight. In the arbitral proceedings before this Tribunal, the parties
have chosen to prohibit a decision ex aequo et bono absent their consent by virtue of their
agreement to the PCA Rules. Adopted by the mutual consent of both parties, the PCA Rules
specify that the Tribunal may only decide as “amiable compositeur or ex aequo et bono if the
parties expressly authorized the arbitral tribunal to do so and if the law applicable to the
arbitral procedure permits such arbitration.”® In contrast, the parties’ agreements relating
to the proceedings before the ABC contained no such prohibition (and no choice of law
clause).

821. Despite this, the Government seeks to transpose a number of specific requirements for
ex aequo et bono decisions, which are contained in particular instruments, into a general
principle of law that would apply to the ABC proceedings. Although the specific conditions
on ex aequo et bono decisions cited by the Government exist, and although there is
skepticism regarding ex aequo et bono arbitral decisions in many jurisdictions, there is no
indication that these provisions have led to the development of a general, mandatory principle
of law. Moreover, there is virtually no authority — one way or the other — on whether a
boundary commission like the ABC is mandatorily required to provide a reasoned decision.

822. The Government’s argument ignores the consensual nature of all of the instruments
on which it relies (e.g., parties must accept the 1CJ’s jurisdiction or agree to the ICC Rules or
the LCIA Rules) and the fact that each of these instruments contains within it a specific
requirement for the parties’ express consent to a decision ex aequo et bono. It is entirely
understandable, and required by the rule of party autonomy, for decisions ex aequo et bono to

%7 G0S Memorial, at para. 167.

%8 GoS Memorial, at paras. 168-176 (citing “Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaragua Intervening), Judgment, 1.C.J. Reports 1992, p. 351, at pp. 390- 391, para. 47;
Continental Shelf (Tunisia/Libyan Arab Jamahiriy, Judgment, 1.C.J. Reports 1982, p. 18, at p. 60, para. 71;
Frontier Dispute, Judgment, 1.C.J. Reports 1986, p. 567, paras. 27-28, p. 570, para. 34, p. 633, para. 149; ICSID
Rules, Art. 50; ICSID Convention, Art. 52; MINE v. Guinea, Decision on Annulment, 22 December 1989, para.
5.03; LCIA Rules, Art. 22.4.”).

%9 pCA Rules, Art. 33(2), Exhibit-LE 29/15 (emphasis added).
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require express consent in these circumstances: it is what the parties’ agreed dispute
resolution mechanism specifically provides.

823. Importantly, however, it is a very different thing to conclude, from these specific
provisions, that there is a universally applicable general principle of law that requires both
affirmative and express consent by the parties to an ex aequo et bono decision. On the
contrary, the fact that particular dispute resolution regimes (e.g., ICJ Statute, ICC Rules) have
affirmatively introduced a requirement of express consent to ex aequo et bono decisions is
evidence that there is no such general mandatory rule requiring express consent to an ex
aequo et bono decision. Had such a rule existed, there would be no need for specific
requirements, in the various consensual regimes relied upon by the Government’s Memorial.

824. ltis notable that the Government cites no authority — not a single case or commentary
— suggesting the existence of some general rule of law forbidding an international
adjudicatory body from deciding ex aequo et bono in the absence of the parties’ express and
affirmative consent.”® Nor does further research reveal the existence of any authority to
support such a general principle of law: none of the texts or, so far as appears, reported
decisions from leading jurisdictions, recognize any general principle of law conditioning an
ex aequo et bono decision on express consent by the parties.

825.  On the contrary, historic and contemporary conceptions of arbitration in a number of
important jurisdictions fully recognize and encourage the possibility of ex aequo et bono
decisions as one of the distinguishing characteristics of arbitration (as compared to litigation
in national courts).”* This is reflected in a non-trivial number of institutional rules and
national arbitration statutes.

826. Thus, Article 766(2) of the Argentinean Code of Civil and Commercial Procedure
Law provides that: “If the terms of reference do not say whether arbitration is to be de iure or
amiable composition or if arbitrators have been authorized to decide ex aequo et bono, it shall
be understood that they shall decide as amiables compositeurs.”” Likewise, the Israeli
Avrbitration Act provides that a decision ex aequo et bono is not a ground for vacating an

%7 Indeed, a leading author on the subject of the ICSID Convention, so heavily but inappropriately relied on by
the GoS, notes that “[i]n the course of the Convention’s drafting, there was some suggestion to allow the
tribunal to decide ex aequo et bono even without the parties’ specific authorization.” C. Schreuer, The ICSID
Convention: A Commentary Art. 42 1159 (2001), Exhibit-LE 27/17 (emphasis added); see also Convention on
the Settlement of Investment Disputes between States and Nationals of other States: Documents concerning the
Origin and the Formulation of the Convention, Vol. 11(1), 330 (1968), Exhibit-LE 38/7.

°" See, e.g., Trakman, Ex Aequo Et Bono: Demystifying an Ancient Concept, 8 Chi. J. Int’l L. 621, 629 et seq
(2008) (“Merchant judges under the Medieval Law Merchant decided cases ex aequo et bono according to
merchant codes devised, adopted, and applied by merchant judges. These merchant judges resolved disputes . . .
outside the jurisdiction of courts and judges who administered the law of local princes), Exhibit-LE 38/8;
Brunet, Seeking Optimal Dispute Resolution Clauses in High Stakes Employment Contracts, 23 Berkeley J.
Emp. & Lab. L. 107, 111 (2002) (“The use of equity or fairness as a basis of decision by the arbitrator reflects
the history of arbitration. Traditionally, arbitrators were seldom lawyers but were fellow merchants in the same
business as the disputants and were selected because of the expectation that they would decide using industry
custom and usage norms.”), Exhibit-LE 38/9; Ware, Default Rules from Mandatory Rules: Privatizing Law
Through Arbitration, 83 Minn. L. Rev. 703, 744 et seq (1999) (“There is a long tradition of arbitrators deciding
on the basis of their own sense of justice, rather than any set of rules.”), Exhibit-LE 38/10.

2 Argentinean Code of Civil and Commercial Procedure Law, Art. 766(2) (“1. All matters which can be
submitted to arbitration can be decided by amiables compositeurs. 2. If the terms of reference do not say
whether arbitration is to be de iure or amiable composition or if arbitrators have been authorized to decide ex
aequo et bono, it shall be understood that they shall decide as amiables compositeurs.”), Exhibit-LE 38/11.
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award, even absent the parties’ consent.’”® A number of other national arbitration statutes are
similar.*™

827.  Similarly, the CIETAC Rules provide that “[t]he arbitration tribunal shall
independently and impartially make its arbitral award on the basis of the facts, in accordance
with the law and the terms of the contracts, with reference to international practices, and in
compliance with the principles of fairness and reasonableness.”” According to one
commentator on Chinese arbitral practice, “[i]n fact, it is impossible for the disputing parties
to instruct the arbitral tribunal to disregard the principle of equity and determine the dispute
via a strict application of the relevant laws.”*"

828. Indeed, in many traditions, arbitral tribunals were and are expected to act as amiable
compositeurs, exercising authority and employing principles akin to what is used in rendering
ex aequo et bono decisions. As one German author explains:

“The fact that decisions ex aequo et bono still persist in arbitration may appear strange
for an institution that aspires to possess proper judicative powers because state courts
are bound by substantive law and may only found their decisions on ex aequo et bono
considerations if the law itself so permits. The reason for the continuous existence
of decisions ex aequo et bono lies in the history of arbitration. Decisions ex aequo
et bono used to be the rule because arbitration was in the first place viewed as a
mechanism for the resolution of disputes.”"

829. Moreover, a particular tradition of deciding ex aequo et bono exists with regard to
boundary and similar types of disputes. Article 28 of the General Act for the Pacific
Settlement of International Disputes of 1926 provided :

“If nothing is laid down in the special agreement or no special agreement has been
made, the Tribunal shall apply the rules in regard of the substance of the dispute
enumerated in Art. 38 of the Statute of the Permanent Court of International Justice.

73 Arbitration Act of Israel 5728-1968, Art. 24(7) (an award may be set aside if “the arbitrator did not make the
award in accordance with law though the arbitration agreement required him to do so.” The necessary
corollary of this is that the arbitrators are only required to comply with “the law” if the parties expressly so
provide in their agreement. Otherwise, the arbitrators are free to decide how they wish.), Exhibit-LE 33/31
Smnphaﬁsadded)

™ Panama Arbitration Law 1999, Art. 3(1) (“Arbitration proceedings will be according to law or ex aequo et
bono. They will be according to law when the power conferred by the parties to the arbitrators is aimed at
resolving the subject matter according to the rules of law. It will be ex aequo et bono if the arbitrators will have
to solve [the dispute] according to their prudent knowledge/appreciation and understanding, without subjection
to the rules of law. The parties shall be able to decide [the kind of arbitration] in their agreement or
subsequently. If this is not the case, the type of arbitration shall be the one resulting from the applicable
regulation and, in absence of this, it shall be understood that the arbitration shall be ex aequo et bono.”),
Exhibit-LE 38/12 (emphasis added); Mediation, Conciliation and Arbitration Law of El Salvador, Art. 59 (“The
arbitrators shall decide the subject matter of the arbitration according to law, ex aequo et bono or to technical
principles, in accordance with the agreement of the Parties. In the event the parties have not expressed
themselves on the matter, arbitrators shall resolve [the dispute] ex aequo et bono.”), Exhibit-LE 38/13.
S CIETAC Rules, Art. 43(1), Exhibit-LE 34/22 (emphasis added); see also J. Lew, L. Mistelis & S. Kréll,
Comparative International Commercial Arbitration 118-95 - 18-96 (2003) (“in accordance with the Chinese
tradition that the tribunal may decide the case as amiables compositeurs, even if the parties have not authorised
it to act s0.”), Exhibit-LE 23/17.
%76 3. Tao, Arbitration Law and Practice in China 105 et seq (2008), Exhibit-LE 38/14.
T K. Lionnet & A. Lionnet, Handbuch der internationalen und nationalen Schiedsgerichtsbarkeit 371 (3d.
2005), Exhibit-LE 38/15 (emphasis added); see also B. Berger & F. Kellerhals, Internationale und interne
Schiedsgerichtsbarkeit in der Schweiz 11315 (2006) (“The possibility to have the dispute decided ex aequo et
bono follows from a long tradition in commercial arbitration, and also in the arbitral resolution of conflicts in
international public law.”), Exhibit-LE 33/10.
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Insofar as there exists no such rule applicable to the dispute, the Tribunal shall
decide ex aequo et bono.”*"

830. Similarly, Article 26 of the European Convention for the Peaceful Settlement of
Disputes of 1957 declares:

“If nothing is laid down in the special agreement or no special agreement has been
made, the Tribunal shall decide ex aequo et bono, having regard to the general
principles of international law, while respecting the contractual obligations and the
final decisions of international tribunals which are binding on the parties.”*”

831. The point is not that the General Act for the Pacific Settlement of International
Disputes or the European Convention for the Peaceful Settlement of Disputes applied to the
ABC Experts: they did not, any more than the ICSID Convention, ILC Model Rules or
UNCITRAL Model Law applied to the ABC. The relevant point instead is that there is no
basis for concluding that there is a generally applicable principle of mandatory law,
forbidding ex aequo et bono decisions absent express agreement by the parties. Rather, there
is simply a diversity of approaches under different international and national legal regimes,
which provide no basis for constructing some mandatory general principle of law.

832.  This conclusion is particularly powerful given the character of the ABC. The
authorities cited by the Government are derived wholly from the context of international
investment and commercial arbitration; not a single one of them addresses boundary
commissions such as the ABC. The notion that one can derive a general principle of law
applicable to boundary commissions — apparently by implied analogy — is both striking and
misconceived. Instead, the proper view is that the parties were free to agree what they
wished regarding an ex aequo et bono decision by the ABC — either to impose a prohibition
on such a decision or to leave the ABC with freedom to choose the appropriate means of
expressing its decision.

833. Insum, if the ABC Experts had in fact rendered an ex aequo et bono decision — which
they did not — there was nothing in the parties’ agreements or any general principle of law
that would have forbidden such an action. The ABC Report would still be entirely valid and
not subject to challenge in these proceedings.

5. The Government’s Complaints About the ABC Experts’ Purported
Reliance on “Unspecified Legal Principles” Are Frivolous

834. The Government also argues in passing that the ABC Experts’ reference to
“unspecified ‘legal principles in determining land rights” constitutes a violation of mandatory
criteria.®® The Government’s complaint appears to focus on Appendix 2 to the ABC Report
and on the principles of “equitable division of shared secondary rights” (discussed above).*®

835. The GoS Memorial makes no effort to reconcile its claim that the ABC Experts
rendered their decision ex aequo et bono with its complaint that the ABC Experts’ decision

°78 General Act for the Pacific Settlement of International Disputes of 1926, Art. 28, Exhibit-LE 38/16.

°7° European Convention for the Peaceful Settlement of Disputes of 1957, Art. 26, Exhibit-LE 38/17 (emphasis
added).

%0 5038 Memorial, at paras. 266-269.

%1 See above at paras. 501-502, 790-797.
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wrongly relied on legal principles. In any case, the Government’s complaint about the ABC
Report’s reliance on legal principles is just as indefensible as its ex aequo et bono complaint.

836. The Government’s Memorial devotes four cryptic paragraphs to this half-hearted
complaint. The principal bases for the GoS’s objection appear to be that the ABC Experts
should not have applied any law (and instead should have only considered “factual” matters),
that the ABC Experts did not specify what law they applied and that the ABC Experts failed
to apply Sudanese law from 1956 or 2005. These points are all without basis.

837.  There was nothing in the parties’ agreements that forbade the ABC Experts from
considering legal principles — indeed, the logical predicate for the GoS’s ex aequo et bono
argument is that the ABC Experts were required to consider legal principles. In any case,
insofar as the ABC Experts concluded that it was relevant to consider issues of land rights or
land ownership, the status of boundaries, or other legal matters, they were entirely free to do
SO.

838. Indeed, experience teaches that most disputes cannot be resolved solely by
consideration of “factual” matters, and parties therefore naturally intend that their decision-
makers will have the authority to consider “legal” issues as well. Notably, the Government
does not manage to cite even a single authority, including from its eclectic repertoire of
“general principles and practices,” that holds that adjudicatory bodies may not apply legal
principles. Needless to say, no such principle exists.

839. There was also nothing in the parties’ agreements that required the ABC Experts to
specify the source of the legal principles they applied or to write a lengthy description of
what those alleged legal principles were. Certainly, many national court judgments and
international arbitral awards apply legal principles either without identifying their precise
source, or by identifying multiple sources or some transnational source.

840. Inany event, the ABC Experts did identify the legal principles that they referred to in
Appendix 2 as applicable in “former British colonies and protectorates, including Sudan (a
Condominium)”® and “Sudan” at the “time of the Condominium.”*®® The Appendix also
cited to a number of secondary sources about Sudanese and British colonial law.®* The
Government’s objection to the accuracy of the legal analysis in Appendix 2 is beside the
point; its objections about supposedly undefined legal principles are simply not sustained by
the terms of the ABC Report which identified the sources of the legal principle on which it
relied.

841. Equally, the ABC Report stated the essential point of the legal principle on which it
relied (a passage omitted by the GoS Memorial): “the legal principle of the equitable
division of shared secondary rights,” leading to an equal division of the goz in which the
parties both possessed “equal shared rights.”*® As discussed above, there is no basis at all for
critiquing this analysis, which is no doubt why the Government chooses to omit it from its
discussion.

842. Finally, the Government complains that the ABC Experts applied Sudanese law
incorrectly, arguing, obscurely, that “the position is that the law of Sudan, in 1956 as in 2005

%2 ABC Report, Part 11, App. 2, at p. 24, Exhibit-FE 15/1.

%3 ABC Report, Part 11, App. 2, at p. 25, Exhibit-FE 15/1.

%4 ABC Report, Part 11, App. 2, at pp. 24-25, Exhibit-FE 15/1.

%5 ABC Report, Part I, at p. 20, Appendix B to SPLM/A Memorial.
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[sic], did not recognize customary land rights as distinct from rights of use and pasturage
which could be exercised in common.”*®*¢ Why the Government considers the state of
Sudanese law in either 1956 or 2005 to be relevant is a mystery, as is the authority for the
Government’s unsupported statement. That mystery need not be resolved though: the
Government’s complaints concern only the substance of the ABC Experts’ analysis and are
not the basis for its excess of mandate claim.

6. The Government’s Complaints About the ABC Experts’ Purported
Attempt to Allocate Oil Resources Are Frivolous

843. Finally, the Government argues in passing that the ABC Report was in reality
motivated by an “unarticulated” desire by the five ABC Experts to allocate Sudan’s oil
resources to the Abyei Area.*®” Even in a submission littered with errors and misquotations,
this claim by the GoS distinguishes itself.

844. As discussed above, the Government does not cite a single authority for its suggestion
that an adjudicator’s alleged subjective motivations can provide the basis for impugning his
or her decision.®® Nor is it surprising that the Government cannot identify authority for its
claim: such inquiries have been rejected in the very few instances in which they have been
requested.*®

845. In any case, there is no basis at all for the Government’s tendentious accusations. The
exact location of oil fields in the Abyei region is not information which was readily known in
2005 (or even today), and there is no indication from the extensive documentary record of the
proceedings of the ABC that the ABC Experts received any information from the parties or
witnesses regarding this issue. Indeed, the only time that the issue of oil was even mentioned
was by the Government, with Ambassador Dirdeiry pointing out in his closing presentation
“[the ABC decision] this is very important because so many rights, including oil rights and
other rights will be in fact treated according to what we are going to establish.”*®

846. It bears emphasis that all five ABC Experts unanimously agreed upon the decision in
the ABC Report. The Government has not, despite one or two isolated slurs, challenged the
impartiality of any of the five ABC Experts — much less the impartiality of the entire body of
ABC Experts. Given that, it is impossible to see how the Government can seriously complain
that the unanimous ABC Experts really made a secret allocation of oil resources that was
disguised as something else.

847. The Government’s accusations are also contradicted by the terms of the ABC Report.
That Report explained in detail (as discussed above) precisely why the area it found to be
uninhabited goz was chosen as the border zone between the Ngok Dinka and the Misseriya
and precisely why the northern boundary of the Abyei Area was drawn through the middle of
that area (based on “equal shared rights™).*" The Government’s suggestion that “even
without extrinsic evidence, one could infer that the north-eastern turning point of the

%6 G0S Memorial, at para. 269.
%7 GoS Memorial, at paras. 270-275.
%8 See above at paras. 212-214.
° See above at para. 213.
990 Ambassador Dirdeiry, Taped Recording of GoS Final Presentation, dated 16 June 2005, File 2, at p. 1,
Exhibit-FE 19/16.
%1 See above at paras. 790-797.
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boundary was chosen for [the purpose of enveloping the oil fields]”**? is also completely
spurious.

848.  First, in suggesting that “one could [sic] infer” that the line of longitude selected for
the eastern boundary was somehow arrived at by some unarticulated joint illegitimate design
on the part of the Experts, the GoS fails to acknowledge that the specific co-ordinates of the
eastern boundary were in fact advanced by the SPLM/A.** Despite this argument having
been made clearly by the SPLM/A, which submitted evidence to support its claim,** the GoS
did not put forward any alternative arguments regarding where an eastern boundary should lie
in the event that the Experts concluded that the northern boundary of the Abyei Area was,
contrary to the GoS’s submissions, above the Bahr el Arab.

849. Given this, it was entirely understandable that the ABC Experts would adopt the line
claimed and substantiated by the SPLM/A, and not challenged by the Government, in
defining the eastern boundary of the Abyei Area. Indeed, this is the justification for this
component of their determination given by the Experts in their Report: “as neither the Ngok
nor the SPLM/A have presented claims to the territory east of longitude 29°32°15” E, it is
reasonable to take this line as the eastern boundary.”**

850. Second, and in any case, the claims of the parties and the evidence before the ABC
left the ABC Experts with few options other than to draw the eastern boundary where they
did, at longitude 29°32°15”E. First, the Abyei Protocol provided that the “January 1, 1956
line between north and south will be inviolate, except as agreed above,”* with the result that
the southern and western boundaries of the Abyei Area were expected to follow the
boundaries that already existed between Kordofan and its neighboring states.

851. Consistent with this, the ABC Experts, in their final determination, recorded that “the
western boundary shall be the Kordofan-Darfur boundary as it was defined on 1 January
1956. The southern boundary shall be the Kordofan-Bahr el Ghazal-Upper Nile boundary as
it was defined on 1 January 1956.7%" Accordingly, only the northern and eastern boundaries
of the Abyei area remained to be identified, defined and demarcated by the ABC. However,
most of the evidence placed by the parties before the ABC went to the question of how far
north the Ngok Dinka were in 1905.%®

%2 50S Memorial, at paras. 273(b).

%% ABC Report, Part I, Appendix B to SPLM/A Memorial, pp. 19, 44 (“the SPLM/A’s sketch map of the
Abyei area places the northern boundary at latitude 10°35°N, running from the current Darfur boundary in a
straight line east to approximately longitude 29°32°15”E The eastern boundary then south along this line until it
joins the boundary with Upper Nile at approximately 10°05’N”). See also SPLM/A Final Presentation, dated
14-16 May 2005, (delivered 16 June 2005), p. 18 (“the area lies between latitudes 9 degrees 21 minutes — 10
degrees 35 minutes and longitudes 27 degree 44 minutes — 29 degree 32 minutes”), Exhibit-FE 14/13.

9T ABC Report, Part I, p. 44, Appendix B to SPLM/A Memorial.

%5 ABC Report, Part |, p. 45, Appendix B to SPLM/A Memorial.

%% Abyei Protocol, Art. 1.4, Appendix C to SPLM/A Memorial.

%7 ABC Report, Part I, p. 22, Appendix B to SPLM/A Memorial.

%% See, e.g., ABC Report, Part I, Appendix B to SPLM/A Memorial, p. 10 (“the Misseriya contended that the
land from their northern permanent settlements to south of the Bahr el-Arab has been theirs for several
centuries”), p. 11 (“the Ngok...contended that they had occupied the river area (Bahr el-Arab/Kir, Ragaba ez-
Zarga/Ngol) before the Misseriya arrived in the Muglad area...that before, during and after 1905 their
permanent settlements were situated both north and south of the Bahr el-Arab/Kir”), (“the Government of
Sudan’s position is that...the Abyei Area should be defined as lying south of the Bahr el-Arab/Kir, and
excluding all territory to the north of the river”), (“the SPLM/A position...is that the Ngok Dinka have
established historical claims to an area extended from the existing Kordofan Bahr el-Ghazal boundary to north
of the Ragaba ez-Zarga/Ngol [to 10°35’ N]”).
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852. Having determined this issue, concluding that the northern boundary of the Abyei
Area was at approximately latitude 10°22°30”N, the ABC Experts were faced with a situation
in which no natural “cut-off line” existed to create an eastern boundary (by, for example, the
boundary of Unity state bisecting the 10°22°30” N line). Indeed, the 10°22°30”N line
continues uninterrupted by other internal boundaries all the way to the Kordofan-Upper Nile
boundary at approximately 31°50°30”N — approximately 260 kilometers further east than the
point at which the north-east corner of the boundary as determined by the ABC Experts lies.

853. The ABC Experts therefore had little practical alternative but to draw a “dog-leg”
extending south from the northern boundary at some appropriate place, in order to create the
eastern boundary and complete the Abyei Area. The “dog-leg” which the ABC Experts
chose was to extend the existing line of the Kordofan-Upper Nile boundary at longitude
29°32°15”E (where that boundary makes an approximate 60° turn north east) due northwards
to meet the latitude 10°22°30” N. The location and course of this perpendicular “dog-leg”
can be seen clearly on the ABC Experts’ map. The perpendicular line, drawn from an
existing boundary, provides an entirely neutral explanation for the eastern boundary, and
disposes of the Government’s dark suggestions of some illicit motivations.

854. Third, the ABC Experts had been presented with evidence during the Commission’s
proceedings that the Ngok Dinka were located in 1905 in areas very close to the 29°32°15” E
line: in particular, the evidence showed Ngok settlements at Maiding [Arabic: Heglig], and
Anyak, which lie just to the west of the line adopted by the ABC Experts as the eastern
boundary;** it would have been wrong of the ABC Experts to have excluded these Ngok
settlements from the Abyei Area by placing the boundary further to the west. Accordingly,
not only was the ABC Experts’ decision to select the eastern boundary explicable by
reference to the parties’ claims and the location of the Kordofan/Upper Nile boundary, but
this decision was also consistent with the evidence before the Experts.

855.  Finally, the supposed “smoking gun” newspaper interview with Dr. Johnson in May
2006 is in fact a dripping wet squib. The Government touts the interview as “tantamount to
an admission of excess of mandate” and “evidence of lack of partiality.”** But when one
reads the words attributed to Dr. Johnson in 2006, they amount to nothing of the sort.

856. On the contrary, Dr. Johnson specifically rejected any suggestion that the ABC
Experts had “taken into consideration these developments,” being the “exploration and
drilling of oil wells in the area,”* in performing their work; likewise, Dr. Johnson explained
“we were not shown a map of where these oil wells were.”**? These statements are not
indications of partiality or an excess of mandate, but rather confirmation of the exact
opposite.

%9 Deng Alor, Transcript of Oral Evidence Submitted to the ABC 14 to 21 April 2005, at p. 4, Exhibit-FE
14/5a; SPLM Preliminary Presentation, dated 10 April 2005, at p. 5, Exhibit-FE 14/1; The SPLM Final
Presentation on the Boundaries of Abyei Area, (2005) at p. 35, Exhibit-FE 14/3; ABC Report, Part I, App. 4,
p. 125 (oral testimony of Ring Makwach Dheer Yak, Achaak Chiefdom), p. 133 (response of Ring Makwac
Dhool to expert questioning), Exhibit-FE 15/1.

1000'GoS Memorial, at para. 274.

1001 «|nterview with Douglas Johnson, expert on Abyei Boundaries Commission,” Sudan Tribune, 29 May 20086,
P' 2, Annex 85 to GoS Memorial.

%02 “Interview with Douglas Johnson, expert on Abyei Boundaries Commission,” Sudan Tribune, 29 May 2008,
p. 2, Annex 85 to GoS Memorial.
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857.  Insum, there is no basis for the Government’s claims that the ABC Experts
purportedly exceeded their mandate by violating various supposed “mandatory criteria.” On
the contrary, the hopelessness of these claims illustrates the Government’s litigation tactics:
to throw as much dust into the air as possible in the hope that the eyes of justice will be
blinded or that the wheels of fairness will either slow or stop turning.

858. Here, there is no basis in general principles of international or national law for any of
the putative “mandatory criteria” constructed by the Government. To the contrary, each of
the principles that the Government seeks to construct in its Memorial is either controversial in
international and national legal regimes (e.g., requirements for reasons, prohibitions against
ex aequo et bono decisions) or is unsupported in such regimes (e.g., prohibitions against
using legal authorities, requirements regarding arbitrators’ subjective motivations).

859. Itisequally clear that the ABC Experts’ decision did not violate any of the putative
mandatory criteria that the Government’s Memorial pretends to construct. Even if these
mandatory rules existed (which they do not), and could be invoked in these proceedings
(which they cannot), the ABC Report was fully reasoned, it did not involve an ex aequo et
bono decision, it properly relied on general principles of law and it did not entail some
hidden, wrongful motivation by the ABC Experts. On the contrary, the Government’s
various claims are both hopelessly inconsistent (e.g., the ABC Report is at once unreasoned,
wrongfully reliant on legal authorities and an ex aequo et bono decision) and hopelessly
wrong (e.g., a 45 page, scholarly report being unreasoned; a unanimous decision of five
African experts, whose impartiality is not challenged, really being some secret effort to
allocate oil resources).

G. The GoS Excluded or Waived Any Rights to Claim that the ABC Experts
Exceeded Their Mandate

860. As discussed in the SPLM/A’s Memorial, the Government has waived its objections
to the validity of the ABC Experts’ decision. The GoS did so both in its agreements relating
to the ABC proceedings and then in its conduct during those proceedings.'*

1. The Parties’ Agreement that the ABC Report Is “Final and Binding”
and Entitled to “Immediate Effect” Waives Any Right to Challenge the

Report

861. First, the Government waived its objections to the validity of the ABC Experts’
decision by agreeing both that the ABC Report would be “final and binding” and that the
Report would be given “immediate effect,” without any possibility for appeal or other
challenge. In the context of the Comprehensive Peace Agreement, this regime left neither
party with any substantive rights to claim that the ABC Experts exceeded their mandate. The
Government was under no obligation to agree to this regime, but, for its own reasons, it chose
to do so.

862. The Government’s Memorial provides no grounds to doubt the GoS’s waiver of
objections to the validity of the ABC Report. On the contrary, the Government emphasizes
the “primary role of the consent of the parties”** and “the overriding principle that the
decision maker is bound by the limits of the scope of the consent to which the parties have

1003 gee SPLM/A Memorial, at paras. 792-868.
1004 GoS Memorial, at p. 50, Heading (i).
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agreed.” Thus, if the Government’s consent in the Comprehensive Peace Agreement and
related instruments included a waiver of rights to challenge the ABC Experts’ boundary
determination, then that waiver is the “overriding principle” applicable in these proceedings.

863. There is no reason to doubt that the Government’s waiver applied fully to all actions
by the ABC Experts during the ABC proceedings. There were good reasons for the
Government, as well as the SPLM/A, to accept such a blanket advance waiver. In particular,
both parties wanted to ensure an immediate and final determination of the boundaries of the
Abyei Area, in order to safeguard their broader peace agreements. In order to guarantee that,
the parties accepted a broad, advance waiver of future challenges to the ABC Report.

864. Of course, the parties also had the security of close involvement in much of the work
of the ABC through their party-nominated and partisan members of the Commission and
through their confidence in IGAD (and the other states involved in the process). These
aspects of the ABC procedures (ignored by the Government) enabled both parties to have
confidence in the fairness of the ABC Experts and their proceedings. Indeed, as discussed
above, the Government reiterated that confidence throughout the ABC proceedings.

865. In these circumstances, there is no reason not to give full effect to the parties’ specific
agreement, for legitimate and important reasons, to treat the ABC Report as “final and
binding” and to give it “immediate effect.” These agreements leave no room for after-the-
fact efforts to undo the parties’ collaborative dispute resolution agreements or the result that
those agreements produced.

2. The GoS Waived any Rights it Might Have Had to Challenge the ABC
Experts’ Decision

866. Second, as also discussed both in the SPLM/A Memorial and above, it is well-settled
that jurisdictional and procedural objections must be raised at the time they occurred or they
will be waived.*™ Basic and generally applicable rules of procedural fairness forbid a party
from holding back objections, and instead require parties to assert claims of an excess of
mandate at the earliest opportunity.

867. Here, the GoS raised no jurisdictional (or other) objection at any time during the
ABC’s work — in which it actively participated. Instead, as described in the SPLM/A
Memorial, the GoS repeatedly and explicitly affirmed that the Commission’s decision would
be final and binding."" Indeed, even after the ABC Report was published, the GoS provided
no comprehensible articulation of any excess of mandate claims. In these circumstances, the
GoS has either waived or is estopped from asserting excess of mandate claims in these
proceedings.

868. Nothing in the Government’s Memorial addresses in any fashion the Government’s
repeated and explicit waivers of any rights to challenge the ABC Experts’ decision. Nor is
there any basis for questioning such waivers. They apply in particular to those matters as to
which the Government clearly had knowledge during the ABC proceedings, including: (a) the
ABC Experts’ interpretation of the definition of the Abyei Area; (b) the ABC Experts’
Khartoum meetings; and (c) the ABC Experts’ delivery of their final report without
circulating a prior draft to the Commission. With regard to these matters, the Government

1005 505 Memorial, at para. 189.
1008 See above at paras. 354-360, 472.
1007 See SPLM/A Memorial, at paras. 636-642.
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explicitly and clearly waived any possibility of challenging the ABC Experts’ actions and
cannot now raise those objections.
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I11.  THE GOVERNMENT’S PURPORTED DEFINITION OF THE ABYEI AREA
IS DEMONSTRABLY WRONG

869. Chapter 6 of the Government’s Memorial purports to define the boundaries of the
Abyei Area.’™ The Government attempts to do so by addressing (a) very briefly, the
supposed location of the Ngok Dinka (and the Misseriya) in 1905; (b) at greater length, the
alleged location of the Kordofan/Bahr el Ghazal boundary in 1905; and (c) virtually not at all,
the Government’s interpretation of the Abyei Area, as defined in Article 1.1.2 of the Abyei
Protocol.

870. There is no need for the Tribunal to consider Chapter 6 of the Government’s
Memorial or the definition of the Abyei Area. For the reasons set forth above, the ABC
Experts did not exceed their mandate and, as a consequence, there is no need or justification
for the Tribunal to address any further aspects of the parties’ presentations.

871. Nonetheless, for the sake of completeness, we demonstrate below that the
Government’s purported definition of the boundaries of the Abyei Area in Chapter 6 of its
Memorial is manifestly wrong. Each step in the Government’s analysis is contradicted by an
overwhelming body of consistent historical and other evidence and by the plain language and
obvious purpose of the Abyei Protocol. If the Tribunal were to reach these issues, it should
reject the Government’s factual claims in their entirety and instead define the boundaries of
the Abyei Area in the manner set out in the SPLM/A Memorial.*®®

872. The Government’s definition of the Abyei Area rests first on the manifestly false
factual claim that the Ngok Dinka were located entirely to the south of the Kiir/Bahr el Arab,
in a narrow, 14 mile wide strip of swampland along the southern bank of that river. The
Government’s position also rests on the unsustainable position that the Kiir/Bahr el Arab was
a definite, determinate provincial boundary between Kordofan and Bahr el Ghazal in 1905.
Finally, the Government’s case rests on the equally misconceived claim that — no matter
where the Ngok Dinka might have been located in 1905 — any territory north of the Kiir/Bahr
el Arab was necessarily excluded from the Abyei Area.

873. Part 11l of this Reply Memorial addresses each of the Government’s claims with
regard to the definition of the Abyei Area. It shows that each of the Government’s positions
is wrong, in a number of instances relying on outright misquotations of the relevant
documentation or gross misrepresentations or distortions of the relevant evidence.

874.  First, as discussed in Part 111(A) below, the Government’s discussion of the location
of the Ngok Dinka in 1905 is based on a highly-selective and misleading presentation of the
pre-1905 Anglo-Egyptian and other historical records. That review ignores many of the most
important historical documents, while dwelling on materials that are at best irrelevant.

875. As aconsequence, the Government advances the extraordinary factual claim that the
Ngok Dinka lived only south of the Kiir/Bahr el Arab in 1905. Among other things, the
Government’s claim is directly contradicted by an impressive body of uniform, specific and
first-hand observations by Condominium officials (including Mahon, Percival, Wilkinson and
Lloyd) between 1901 and 1905 of “Sultan Rob” and the Ngok Dinka living in permanent
settlements well to the north of the Kiir/Bahr el Arab. The Government’s claim is also
impossible to reconcile with a substantial body of cartographic evidence, post-1905

1008 505 Memorial, at p. 99, Heading Chapter 6.
1009 SPLLM/A Memorial, at paras. 873-1202.
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documentary materials, oral traditions, witness testimony and environmental/cultural
evidence — all of which confirm the pre-1905 documentary record.

876. In fact, as detailed in the SPLM/A’s Memorial, and again below, the Ngok Dinka
plainly lived throughout the Bahr region, centered on the Ngol/Ragaba ez Zarga and
Kiir/Bahr el Arab, extending north to the goz region. The Government’s contrary claim that
the Ngok Dinka lived only south of the Kiir/Bahr el Arab in 1905 is demonstrably false.
Indeed, it is difficult to imagine that such a factual claim could be advanced seriously in these
or other proceedings.

877. Second, as also discussed in Part 111(B) below, the Government’s treatment of the
1905 boundary between Kordofan and Bahr el Ghazal is distorted and inaccurate. Contrary
to the Government’s claims, there was no determinate boundary, much less a definite or
permanent boundary, between Kordofan and Bahr el Ghazal in 1905.

878.  Asdiscussed in the SPLM/A Memorial, there was no constitutional, legislative or
executive decision establishing the Kordofan/Bahr el Ghazal boundary as of 1905. At most,
there were a limited number of references to an approximate, uncertain and provisional
boundary at the “Bahr el Arab.”

879. As the Anglo-Egyptian authorities recognized at the time, however, there was a high
degree of geographical confusion about the Bahr region generally, and even greater confusion
specifically about the identity and location of the “Bahr el Arab.” In particular, the “Bahr el
Arab” was understood between 1902 and 1907 by a number of Anglo-Egyptian officials
(including Wilkinson, Mahon, Percival, Boulnois and Lloyd) to refer to what was the
Ngol/Ragaba ez Zarga. As confirmed by the cartographic evidence, this confusion was
widespread among Condominium officials and was not clarified by responsible officials until
at least 1907. In these circumstances, there was no determinate provincial boundary between
Kordofan and Bahr el Ghazal prior to or in 1905.

880. Third, as discussed in Part 111(C) below, the Government’s definition of the Abyei
Avrea rests on an unarticulated and unsustainable interpretation of the Abyei Protocol. In
particular, the Government’s definition rests on the unexplained premise that the “area of the
nine Ngok Dinka Chiefdoms transferred to Kordofan in 1905,” defined in Article 1.1.2 of the
Abyei Protocol, should be defined solely by reference to purported Sudanese provincial
boundaries and without regard to the actual location of the territory that the Ngok Dinka
occupied and used.

881. The Government’s interpretation of the Abyei Protocol’s definition of the Abyei Area
is plainly wrong. As detailed in the SPLM/A’s Memorial, the definition of the Abyei Area
refers to the area inhabited and used by the nine Ngok Dinka Chiefdoms that were transferred
to Kordofan in 1905.°° That is clear from the language and linguistic structure of the
parties’ agreed definition of the Abyei Area, the purposes of the Comprehensive Peace
Agreement (incorporating the Abyei Protocol) and the character and language of the 1905
records of the transfer of the Ngok Dinka.

882. The Government’s interpretation of the Abyei Area would produce absurd results, that
the parties could not have intended. The consequence of the Government’s interpretation
would be to divide the Ngok Dinka’s historic homeland in two, excluding both Abyei town

1010 5pI_M/A Memorial, at paras. 1095-1189.
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and the seat of Sultan Rob, as well as the vast majority of the lands occupied and used by the
nine Ngok Dinka Chiefdoms, and three of the Chiefdoms in their entirity. The Government’s
interpretation would also confine the Ngok Dinka to an approximately 14 mile wide strip of
land along the southern bank of the Kiir/Bahr el Arab, excluding them from what was
indisputably their historic homeland centered on the Bahr region. These results are
implausible and profoundly inequitable, confirming that the Government’s interpretation of
the Abyei Area simply cannot be correct.

883.  For these reasons, the Government’s attempt to divide the territory of the Ngok Dinka
based upon the putative location of an approximate 1905 provincial boundary between
Kordofan and Bahr el Ghazal is misconceived. That attempt ignores the overwhelming
factual evidence as to the location of the historic homeland of the Ngok Dinka, the clear
language and purposes of the Abyei Protocol and the specific language of the 1905 Anglo-
Egyptian records regarding the transfer of the Ngok Dinka.

884. In an effort to deny the Ngok Dinka their ancestral homeland, the Government has
manufactured a non-existent, indeterminate colonial boundary and then sought to use that
boundary to divide the historic territory of the Ngok Dinka in two. Nothing of the sort was
contemplated by the parties and nothing of the sort is supported by the historical evidence;
equally, nothing of the sort would remotely do justice between the parties.

A The Government’s Claim that the Ngok Dinka Were Located Entirely South of
the Kiir/Bahr El Arab in 1905 Is Demonstrably Wrong

885. The GoS Memorial claims repeatedly that the Ngok Dinka Chiefdoms were located
entirely south of the Kiir/Bahr el Arab in 1905. The Government alleges that the Ngok Dinka
“territories were to the south of the Bahr al Arab at this time [i.e., 1905],”**** and that
“[p]rior to 1905, the Western Dinkas (including the Ngok Dinka) were located to the south
of the Bahr el Arab.”***

886. The Government’s factual claims about the location of the Ngok Dinka (and the
Misseriya) in 1905 are demonstrably wrong. In fact, the evidence demonstrates very clearly
that the Ngok Dinka occupied territory well above the Kiir/Bahr el Arab in 1905, extending
up to the Ngol/Ragaba ez Zarga and further north into the goz.

887.  As discussed below, the Government’s argument depends on a selective and
misleading analysis of the pre-1905 Anglo-Egyptian documents. When properly reviewed,
the pre-1905 documents demonstrate beyond any doubt that the Ngok Dinka inhabited
permanent villages that were located throughout the Bahr region to the north of the Kiir/Bahr
el Arab and Ngol/Ragaba ez Zarga.

888. As also detailed below, the Government’s Memorial ignores a very substantial body
of important witness evidence (including evidence which the GoS adduced and relied upon in
the ABC proceedings) from both the Ngok Dinka and Misseriya residing in the Abyei region.
Likewise, the GoS ignores a wide range of oral traditions, post-1905 documents, cartographic
materials and environmental evidence. This evidence corroborates the pre-1905 documentary
record, clearly showing that in 1905 the Ngok Dinka used and occupied the territory
extending north of the current Bahr el Ghazal/Kordofan boundary to 10°35°N latitude.

1011 505 Memorial, at para. 279(b) (emphasis added).
1012 GoS Memorial, at para. 332.
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889.  The historical documents and witness testimony are corroborated by a Community
Mapping Project which the Ngok Dinka people have conducted over the past weeks in parts
of the Abyei Area. Despite formidable logistical and other obstacles and delays, the Ngok
Dinka and a professional community mapping expert have used global positioning system
technology to mark and locate on a satellite map the locations of a representative sample of
Ngok Dinka villages, settlements, burial sites, birth places, age set initiation sites and other
points of historic cultural importance in the region surrounding Abyei town. The resulting
Community Mapping Project Report fully corroborates the conclusion that the Ngok Dinka
lived substantially to the north of the Kiir/Bahr el Arab throughout the Bahr region.

890. Insum, there is nothing but unintended irony to the Government’s accusation that the
“ABC Experts committed many errors of substance” and supposedly displayed “wilful
blindness to crucial items of evidence.”*** As detailed below, the ABC Experts’ factual and
historical conclusions were careful, nuanced and almost entirely accurate. In fact, it is the
GoS Memorial that commits many grave errors of substance and that displays “wilful
blindness” to the historical evidence by advancing wholly indefensible claims.

1. The Government’s Claim that the Ngok Dinka Did Not Use and
Occupy Territory North of the Kir/Bahr el Arab in 1905 is
Conclusively Disproved by the Pre-1905 Documentary Record

891. The Government’s factual case rests on the proposition that the nine Ngok Dinka
Chiefdoms were located entirely south of the Kiir/Bahr el Arab in 1905. The GoS Memorial
says variously that “[p]rior to 1905, the Western Dinkas (including the Ngok Dinka) were
located to the south of the Bahr el Arab™** and that the Ngok “territories were to the south
of the Bahr al Arab [in 1905].”%"

892. The Government’s factual claim is manifestly false. In fact, the pre-1905 documents
demonstrate beyond any conceivable doubt that the Ngok Dinka were located to the north of
the Kiir/Bahr el Arab, extending up to the Ngol/Ragaba ez Zarga and further north; they also
demonstrate that the Paramount Chief of the Ngok Dinka (“Sultan Rob”) resided and held
court to the north of the Kiir/Bahr el Arab in 1905. The Government’s contrary factual
claims are impossible to reconcile with the pre-1905 documents, much less the remainder of
the evidentiary record.

a) The Pre-Condominium Documents Provide No Support for,
and Instead Flatly Contradict, the Government’s Claims
Regarding the Ngok Dinka

893. The GoS Memorial relies on a random assortment of 19" century materials (by
Pallme, Schweinfurth, Junker and Lupton, as well as Stanford’s Compendium). It is unclear
why the Government refers to these sources, other than as part of an effort to create the
impression that external observers found no Ngok Dinka near the Kiir/Bahr el Arab. As
detailed below, the Government’s effort is, on even cursory examination, without substance;
at the same time, the GoS’s use of a number of historical sources is distorted and misleading,
warranting general caution in relying on the Government’s historical assertions. It is useful
to consider each of the sources purportedly relied upon by the Government.

1013 GoS Memorial, at para. 278 (emphasis added).
1014 GoS Memorial, at para. 332.
1015 GoS Memorial, at para. 279(b) (emphasis added).
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1) Random and Irrelevant Materials Cited by the
Government

894. The Government’s narrative begins with reference to an 1838 European expedition to
locate the sources of the White Nile.™™® The Government does not mention that the White
Nile is hundreds of miles away from the Abyei region, nor does it attempt to explain how this
expedition might have any relevance to the locations of the Ngok Dinka and Misseriya. (As
Professor Daly observes, the only historical source cited by the Government with regard to
the 1838 expedition does not mention the Ngok Dinka or Misseriya, the Abyei region, the
Kiir/Bahr el Arab or Ngol/Ragaba ez Zarga or anything else of relevance to the issues in
dispute.’™")

895. The Government then cites Pallme (an “Austrian businessman’) and his 1844
description of a two-year visit to Sudan.’®® Again, the Government makes no effort to
explain what Pallme’s observations were or how they are relevant to this case (providing no
page citations from Pallme’s book, no quote, paraphrase or description of what Pallme said
and appending no extracts of Pallme’s book to its Memorial). Proper examination of
Pallme’s materials reveals that he travelled nowhere near the Abyei region (coming no closer
than EI Obeid some 300 miles, as the crow files, to the north'®) and says nothing at all about
the Ngok Dinka or the Misseriya.'*®

896. The Government turns next to Schweinfurth, who it describes as having made a
“significant contribution to the knowledge of the indigenous population of southern
Kordofan.”* Again, the Government provides no page citations from Schweinfurth’s
works, no paraphrases or description of what Schweinfurth said that might support the GoS
case and attaches no extracts from his publications. Schweinfurth’s apparent “knowledge of
the indigenous population of southern Kordofan” did not extend to either the Ngok or
Misseriya, neither of which his book ever mentions.

897. The GoS Memorial asserts, again without page citation or even a general reference,
that “Schweinfurth was among the first westerners to encounter the Dinkas near the Bahr el
Arab.”*?% As explained in the SPLM/A’s Memorial, the southern Sudanese Dinka population
is large and diverse, and the Ngok are but one Dinka tribe, located in the relatively remote
Bahr region.'® Given that Schweinfurth got no closer to the Ngok territory then Lake No
(some 120 miles east as the crow flies, and scarcely “near the Bahr el Arab”), it is obvious
that the Dinka he encountered were not Ngok Dinka.

898. Schweinfurth’s original German text was translated as “The Heart of Africa” in 1874,
which documents his travels. Chapter 1V of Schweinfurth’s text describes his journey
“Across the Dinka Land.”*** In that Chapter, Schweinfurth said clearly that he was “only
acquainted with the western branch of this people [i.e. the Dinka];”**** as discussed below,

1016 GoS Memorial, at para. 285.

1917 Daly Supplemental Expert Report, at pp. 10-11.

1018 50§ Memorial, at para. 286.

1019 R, Hill, A Biographical Dictionary of the Anglo-Egyptian Sudan 301 (1951) (“in 1837 he started on a
journey to the Sudan and went via Dongola to al-Ubaiyad”), Exhibit-FE 18/18.

920 Paly Supplemental Expert Report, at p. 10.

1021 50S Memorial, at para. 287.

1022 GoS Memorial, at para. 347.

1023 5p|_M/A Memorial, at paras. 114-118.

1024 G, Schweinfurth (translated by E. Frewer), The Heart of Africa 137 (1874), Exhibit-FE 17/2.

1025 G, Schweinfurth (translated by E. Frewer), The Heart of Africa 148 (1874), Exhibit-FE 17/2 (emphasis
added).
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the Ngok Dinka are NOT “Western Dinka,” and hence were not mentioned by
Schweinfurth.*

899. This is confirmed by Schweinfurth’s description of the western Dinkas’ “average
height [of] about 5 ft. 7 in,”**" and the comment that “the majority of this western branch of
the nation [i.e. the Western Dinka] rarely exceeds a middle height.”***® That is, of course, not
even a remotely correct description of the very tall Ngok Dinka. As Professor Daly confirms
in his Supplemental Expert Report, Schweinfurth did not go near, and did not address, the
Ngok Dinka or their location.'*?

900. Schweinfurth’s text also contains “A Sketch Map of Dr. Schweinfurth’s Routes 1868-
1871.71%% The sketch map is attributed to C. Korbgwett (Berlin) and depicts Schweinfurth’s
journey down the White Nile to the Bahr el Ghazal and down the Bahr el Ghazal into Bahr el
Ghazal province. It contains no indication that Schweinfurth travelled in Kordofan or on the
Kiir/Bahr el Arab, or that he ever ventured anywhere closer to the Kiir/Bahr el Arab than its
junction with the Bahr el Ghazal. Whatever the Government’s reason for citing
Schweinfurth, his travels are irrelevant to this case.

901. The GoS goes on to refer to Junker (“another important figure ...” who “received a
gold medal from the Royal Geographic Society...”), who it says “carried out extensive
journeys in central Africa, ascending the Sobat River and exploring the Bahr el Ghazal and
neighboring districts.”*** Junker also did not travel anywhere close to the Abyei region — as
Professor Daly explains in his Supplemental Expert Report'®® — and he therefore was in no
position to comment on the Kiir/Bahr el Arab or any geographic aspect of the Abyei region.
That is confirmed by the absence of any citation or reference in the Government Memorial to
observations by Junker of either the Ngok Dinka, the Misseriya or the Abyei region
generally.

902. The one thing that the Government cites Junker for is the proposition that the
Kiir/Bahr el Arab was a “physical barrier.”*** Since Junker never visited the Abyei region, it
is unclear why the Government selects him as (the GoS’s sole) authority on this point. In any
event, as discussed in detail below, the notion that the Kiir/Bahr el Arab was a “physical
barrier” is decisively rebutted by a vast body of evidence to the contrary.'%*

903. The GoS Memorial next refers to Frank Lupton (Deputy-Governor of the Equatorial
Province) for remarks in 1884 concerning the Bahr el Ghazal.*** In fact, the remarks cited by
the Government were not made by Frank Lupton (or even his son as the Government also
incorrectly suggests), but by his brother, one Malcolm Lupton. In any event, nothing referred
to by the Government in “Lupton’s” works, nor otherwise contained in Lupton’s own

1026 See below at paras. 1334-1343.

1027 5. Schweinfurth (translated by E. Frewer), The Heart of Africa 148 (1874), Exhibit-FE 17/2.

1028 G, Schweinfurth (translated by E. Frewer), The Heart of Africa 148 (1874), Exhibit-FE 17/2.

1929 paly Supplemental Expert Report, at p. 28.

1030 G, Schweinfurth (translated by E. Frewer), The Heart of Africa, Map -Front leaf next to p. 1 (1874),
Exhibit-FE 17/2. The quality of Scheinfurth’s map was criticised by later explorers (including Lupton who was
very critical of it; “Dr. Schweinfurth’s map of this province [i.e. Bahr EI Ghazal] contains serious mistakes.”)
Proceedings of the Royal Geographical Society and Monthly Record of Geography 252 (10 March 1884),
Exhibit-FE 17/4.

1031 508 Memorial, at para. 288.

1032 paly Supplemental Expert Report, at pp. 10-11.

1033 508 Memorial, at para. 291.

1034 See below at paras. 1321, 1329, 1344-1360.

1035 GoS Memorial, at para. 292.
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writings, sheds any light on the location of the Ngok Dinka or the Misseriya or even mentions
either of these peoples.

904. The Government next refers to “Stanford’s Compendium of Geography and Travel”
as supposedly containing a “detailed description of the location of the Dinkas.”** The GoS
Memorial then refers to the index of this work, referring to the “Dinka” as located on the
“Right bank of White Nile, S. of and akin to the Nuehr,” and the Baggara as located on the
Bahr el Arab."*

905. As Professor Daly observes, “Stanford’s Compendium of Geography and Travel” was
a travel guide and is an exceptionally uninformed and unreliable source about the location of
either the Ngok Dinka or Misseriya.'®® Its index cannot be regarded as serious historical
evidence for the location of indigenous peoples at the time.'**

906. Worse, the Dinka described in Stanford’s Compendium are plainly not the Ngok
Dinka of the Abyei Area, but are instead the “Eastern Ngok Dinka.” The Government’s
indiscriminate reliance on Stanford’s Compendium fails to distinguish between the nine Ngok
Dinka Chiefdoms of the Abyei Area and the “Eastern Ngok Dinka” — who lived more than
200 miles away, near the Sobat Rover in the Upper Nile Province, east of the river White
Nile.” As described in the SPLM/A Memorial, the “Eastern Ngok Dinka,” live in the Upper
Nile Province at roughly the place referred to in Stanford’s Compendium* — but this has
nothing to do with the Ngok Dinka or the Abyei Area.

907. The Government also cites Stanford’s Compendium as authority for the proposition
that the Baggara live “[0]n the Bahr-el-Arab.”*** In the very same line of the entry in the
Compendium, it betrays the Compendium’s level of knowledge by describing the “Baggara-
el-Homr” as being “Negro(?).”** As Professor Daly observes, this sort of material provides
no serious historical basis for either the Government’s claims or this Tribunal’s work.***

908. In sum, the pre-Condominium sources cited by the Government contain nothing
concerning the locations of the Ngok Dinka and Misseriya, either in 1905 or at any other
time. On the contrary, the collection of random European visitors to other parts of the Sudan,
and to other Dinka peoples, does nothing but demonstrate the shoddy historical basis on
which the GoS Memorial proceeds. The inadequacy of the Government’s historical analysis
is particularly striking given the fact — discussed below — that there is in fact a substantial

1036 GoS Memorial, at paras. 344-345 (quoting K. Johnston, Stanford’s Compendium of Geography and Travel
230 (4th ed. 1884), Exhibit-FE 17/3).

1037 GoS Memorial, at para. 345 (quoting Stubbs & Morison, “Land and Agriculture of the Western Dinka,” 21
SNR 251, 258 (1938), Exhibit-FE 3/14.).

1938 paly Supplemental Report, at p. 28.

1939 Daly Supplemental Report, at p. 28.

1040 SpI_M/A Memorial, at para. 1187. The presence of the Eastern Ngok and their relationship with the nine
Chiefdoms of the Ngok Dinka is well known. Howell records that there “is a branch of the same tribe living
along the River Sobat and centred on Abwong (Lat. 9° Long. 32°) and Ngork of Western Kordofan sometimes
refer to them as their own people, but there has been no contact between them for many generations.” Howell,
“Notes on the Ngork Dinka of West Kordofan,” 32(2) SNR 241 (1951), Exhibit-FE 4/3. The co-ordinates of the
Eastern Ngok provided by Howell match the location of the “Dinka” on the map included with Stanford’s
Compendium (which the Government did not submit with its Annexes). Map of the “Nile from Victoria
N’Yanza to Khartum.” in K. Johnston, Stanford’s Compendium of Geography and Travel (4th ed.) Special
Insert (1884), Exhibit-FE 17/3.

1041 5p|_M/A Memorial, at paras. 150, 1187.

1042 508 Memorial, at para. 345.

1043 k. Johnston, Stanford’s Compendium of Geography and Travel 547 (4th ed. 1884), Exhibit-FE 17/3.

104 Daly Supplemental Report, at p. 28. The “negro?” described in the Compendium index is as likely to be a
reference to Ngok Dinka as Misseriya.
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body of reliable historical documentation that bears directly on the question of where the
Ngok Dinka and Misseriya were located in 1905.

2 1794 Browne Report Not Mentioned by Government

909. One traveller who did make it to the region and did address the locations of the Ngok
Dinka and the Misseriya, was Browne, a British explorer who travelled to Sudan in 1794.%*
While discussing in some detail other European travellers, who did not visit the Abyei region,
the GoS Memorial accords Browne only cursory mention (in relation to his mistaken
identification of the Bahr el Arab).

910. In fact, however, Browne provides directly relevant evidence. His book described
“numerous” inhabitants of the Abyei region, who were “tall and black,” being located at a
place called “Jungeion” that was five days travel by foot south-east of the Misseriya.'**®
(Later observers (Henderson) identified “Jungeion” as the area of Debbat el Mushbak, near
Hasoba, which is located on the Ngol/Ragaba ez Zarga.)'*” Among other things, Browne
described the people of this area as eating “Mahriek or white maize.”***®

911. Browne’s description of “tall and black” tribesmen perfectly describes the Ngok’s
physical characteristics, while his description of the consumption of “white maize” is
consistent with the Ngok staple crop (rab/sorghum [Arabic: dura]), referred to by the
Misseriya as Mahriek, Mareig or mariekh.’**® (As Henderson later notes, “Mareig is the
Homr name for the Ngok.”)™® Browne’s description, based on first-hand observations, thus
places the Ngok in the area of the Ngol/Ragaba ez Zarga at the beginning of the 19" century,
precisely consistent with Ngok oral traditions and with the later Sudan Government records
(discussed below).

3) Pre-Condominium Oral Traditions Not Mentioned by
Government

912. Similarly, while referring to irrelevant travelogues by Pallme, Junker and
Schweinfurth about other parts of Sudan, the Government fails to mention any of the other
authorities addressing the respective locations of the Ngok Dinka and the Misseriya in the
pre-Condominium period. Like Browne’s observations, these pre-Condominium traditions
(recounted by a variety of authors, before the current dispute arose, including Henderson,

1045 . SPLM/A Memorial, at paras. 905-907.

“6 W. Browne, Travels in Africa, Egypt, and Syria from the year 1792 to 1798 572 (2d ed. 1806), Exhibit-FE
1/1
1047 Map 44a (The Sudan Province of Kordofan, Watkiss Lloyd, 1910 — Detail). Henderson, “A Note on The
Migration of the Messiria Tribe into South West Kordofan,” 22(1) SNR 49, 60 (1939) (“This is a recognisable
description of a journey from Kubja down the Wadhi Ghalla to Baraka, the present headquarters of the Awlad
Serur and the starting point of the road to Turda (plural Turud). From Turda to the Dinka country at Debbat el
Mmmmkwmmh%d%umw")BmmnFESMSQmm%BaMuD'ﬁemkmmem“kmwbﬁﬂsﬂwa
rﬁwmwmomoﬂmhmammmwdmemmammﬂwmﬂﬂmm or “Jaenge”).

® W. Browne, Travels in Africa, Egypt, and Syria from the year 1792 to 1798 571 (2d ed. 1806), Exhibit-FE
1/1.

1049 See SPLLM/A Memorial, at paras. 176-189; ABC Report, Part I, at p. 30, Appendix B to SPLM/A
Memorlal Henderson, “A Note on The Migration of the Messiria Tribe into South West Kordofan,” 22(1) SNR
660(1939) Exhibit-FE 3/15.

Henderson, “A Note on The Migration of the Messiria Tribe into South West Kordofan,” 22 (1) SNR 49, 60
(1939) (“The people of Jungeion are tall and black: they have cows and sheep and goats and feed on the
mahreck or white maize. C. Mareig is the Homr name for the Ngok.”), Exhibit-FE 3/5 (emphasis added).
The reference to “Jungeion” is also a likely reference to one of the historic names of the Dinka in the region
(“Jange” or “Jaenge”).
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Howell, Santandrea, Deng and Sabah) uniformly place the Ngok well to the north of the
Kiir/Bahr el Arab and Ngol/Ragaba ez Zarga.'*®"

913. Ironically, the Government does not even address the oral traditions of the Misseriya
recorded by Henderson in 1931.1* There, as detailed in the SPLM/A Memorial,
Henderson’s 1931 notes recount Misseriya oral traditions that place the Alei Chiefdom of the
Ngok Dinka north of the Ngol/Ragaba ez Zarga:

“the Ngork Dinka already held the Gnol river (Rageba Zerga) up to Hugnat Abu
Urf.... Deinga was easily defeated by Hameidan.... He fled south eastwards to Turda
and so brought the Arabs for the first time into contract [sic] with the Ngork, whose
leading man at this time was Deing of Torjok, residing at Debbat EI Mushbak, near
Hasoba. Moindong [Monydhang], son of Kwal Dit, was chief of Malyor.”***

914.  As detailed in the SPLM/A Memorial, these references in the Misseriya oral tradition
place the Ngok on the Ngol/Ragaba ez Zarga and in the vicinity of Turda, further to the north,
well before 1905. That tradition, including references to specific Ngok place-names (i.e.,
“Nyam,” “Gnol””) and Ngok Chiefs (Monydhang, accurately described as son of “Kwal Dit”
(i.e., Kwoldit), “Deing,” accurately described as being “of Torjok” referring to the leader of
the Alei), is precisely consistent with the Ngok Dinka oral traditions, also placing the Ngok in
the same region.'%*

4 Effects of the Mahdiyya Not Mentioned by Government

915.  Furthermore, the Government’s pre-Condominium historical account erases from
Sudanese history the period for which it is probably best known to outside observers — the 17-
year long Mahdiyya between 1881 and 1898. That historical epoch left limited records
relevant to the Abyei Area, but nonetheless had significant effects on Sudan that must be
considered. Those effects are considered by Professor Daly, whose Expert Report concluded:

“[t]he evidence leaves us then with the likely conclusion that the Ngok suffered
relatively little during the Mahdiyya, while the Humr’s fortunes would appear to
have declined precipitously.”**

That conclusion enables one to infer that the Ngok would not have retreated from prior
settlements in the Bahr region and that the Misseriya would have been in no position to
expand at the expense of the Ngok.

* * * * *

916. Insum, although not extensive, the available documentary and other evidence
concerning the pre-Condominium period shows that, by the end of the 19" century, the Ngok
Dinka were settled in the Bahr region, around the Ngol/Ragaba ez Zarga and Kiir/Bahr el
Arab rivers, and extending north to the vicinity of Turda. This corroborates the other

1051 gp|_M/A Memorial, at paras. 883-893.

1052 K Henderson, “A Note on History of the Homer tribe of Western Kordofan,” 660/11/1-244 SNR 1, 4 (1930),
Exhibit-FE 3/12.

1053 K. Henderson, “A Note on History of the Homer tribe of Western Kordofan,” 660/11/1-244 SNR 1, 4 (1930),
Exhibit-FE 3/12 (emphasis added).

1054 Witness Statement of Peter Nyuat Agok Bol (Alei elder), at p. 2, 18; Witness Statement of Belbel Chol
Akuei Deng (Chief of Alei), at p. 2, 110.

1955 Daly Expert Report, at p. 26 (emphasis added).
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evidence in the record (discussed below), which directly contradicts the Government’s claim
that the Ngok were located exclusively to the south of the Kiir/Bahr el Arab and instead
directly supports the ABC Report’s conclusions.

b) The Condominium Documents Prior to and in 1905 Provide No
Support for, and Instead Flatly Contradict, the Government’s
Claims Regarding the Ngok Dinka

917. The Government’s Memorial moves on from its treatment of irrelevant materials in
the pre-Condominium period to a cursory discussion of pre-1905 Condominium records.
Again, the GoS analysis is highly selective in its use of sources — in both the documents
referred to and the passages discussed — and gravely flawed and misleading in its historical
conclusions.

918.  As discussed below, the Government’s discussion of the Anglo-Egyptian documents
from the Condominium period omits many key records, while mischaracterizing or
fundamentally misunderstanding those documents which it does address. When the
Condominium records are considered systematically, with serious attention to their specific
observations, it is clear beyond any doubt that, as of 1905, a significant population of Ngok
Dinka lived in permanent settlements with extensive cattle herds and agricultural fields dotted
throughout the Bahr region, centered on the Ngol/Ragaba ez Zarga and Kiir/Bahr el Arab and
extending north to the goz. It is also clear that the Paramount Chief of the Ngok Dinka in
1905 (Arop Biong or “Sultan Rob”) lived to the north of the Kiir/Bahr el Arab in the Ngok
Dinka village identified by contemporaneous travel accounts (and maps) as “Burakol.”

1) Limitations on Pre-1905 Condominium Records and
Anglo-Egyptian Knowledge of Abyei Region

919. Preliminarily, the Government’s Memorial suggests that “[i]n the Condominium
period, the history of the country [i.e., Sudan] is generally well documented,”** and “there is
considerable information about the Ngok Dinka and their interaction with the Condominium
authorities.”*®” The GoS statements about Condominium records regarding the Ngok Dinka
and Misseriya are exaggerated.

920. There are, to be sure, a number of important Anglo-Egyptian documents from the first
decade of the 20™ century and these documents provide more and better information than
those from earlier periods.’®® At the same time, it is also clear that many of the relevant
documents have inherent and important shortcomings, arising from the limited knowledge
and access of the Anglo-Egyptian authorities to the Abyei region until well after 1905.

921. Asdiscussed in the SPLM/A Memorial and Professor Daly’s Expert Report, the
Anglo-Egyptian administrators knew little of the Abyei region or the Ngok Dinka during the
first decade of the 20™ century; their contacts with the region were in the nature of
exploratory treks, uniformly occurring in the dry season and following limited routes.®™* The

105 GoS Memorial, at para. 283. See also GoS Memorial, at paras. 284, 287, 336, 354.

1057 50S Memorial, at para. 336.

105 These are discussed in SPLM/A Memorial, at paras. 908-941 and below at paras. 1069-1196.

1058 Daly Expert Report, at pp. 33-37; Daly Supplemental Expert Report, at pp. 3, 18-19; SPLM/A Memorial,
paras. 270-296
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British officials spoke no local languages (and not Dinka) and were dependent on their Arab
guides from Khartoum or local guides, for what information they obtained.*®

922. The few Anglo-Egyptian officials who travelled to the Abyei region prior to 1905 —
Mahon, Wilkinson, Percival, Bayldon, Lloyd — also all did so in the dry season.*®*
Inevitably, these officials did not observe the Ngok Dinka and their land use in the wet
season, when the Ngok inhabited their permanent villages to the north.

923. These early Condominium officials also did not explore the vast bulk of the Abyei
region — an area of more than 12,000 square miles, roughly the size of Belgium — instead
following fairly limited routes. In particular, as illustrated on Map 28 (Excursions of British
Authorities), Condominium officials virtually never ventured to the north of the Ngol/Ragaba
ez Zarga, save along a single corridor extending from Fauwel to Keilak covered by Mahon’s,
Wilkinson’s and Percival’s treks. These Anglo-Egyptian officials did not venture off this
track, much less to the west or north in the expanse of the Bahr region lying between the
Ngol/Ragaba ez Zarga and the goz. As Professor Daly put it, “British knowledge of the Ngok
was based on a few hours’ path-crossing.”*%%

924. Thus, prior to 1905 and for some time thereafter, the Anglo-Egyptian officials were
able to report that the Ngok Dinka were located in particular places during the dry season, but
their observations do not suggest in the slightest that the Ngok were only located in the places
where they were observed. Rather, Map 28 (Excursions of British Authorities), Map 29
(Wilkinson’s Route, 1902), Map 71 (Excursions of Saunders and Percival) (Percival trek)
and Figure 5 attached to the Macdonald Report show the very limited routes followed by
Mahon, Wilkinson, Percival and Lloyd. The location of these routes makes it clear that the
officials’ observations cannot indicate the absence of the Ngok Dinka from the overwhelming
bulk of the Abyei Area — for the simple reason that the officials never went to the bulk of the
Abyei Area.

925.  According to the account of Michael Tibbs, the Condominium officials’ lack of
knowledge about the full extent of the Ngok Dinka had not fundamentally changed by the
1950s.1% Tibbs, an Assistant District Commissioner and later District Commissioner in
Kordofan from 1949 to 1954, states:

“overseeing Dar Misseria seemed a formidable task. The district covered an area of
25,000 square miles with a total population that | estimated to be approximately
130,000. Movement around the district was difficult. Its size was vast and there were
no made up roads though we still moved around the district by lorry for the most part.
In the southern part of the district, the seasonal change in weather was extreme. The
dry season was parching and, in the rainy season, the roads quickly became
impassable, the vast and complex river system flooded and much of the land was
water-logged.”*%*

1050 5p|_M/A Memorial, at paras. 91, 279.

1081 See below at paras. 948, 953, 975, 991, 1027, 1036.

1082 Daly Expert Report, at p. 43. As discussed in further detail below, this left the Condominium officials
engosed to deception, however honorably employed, by the local inhabitants of the area.

1063 \witness Statement of G. Michael Tibbs, at pp. 2-3, 110-14, and p. 5, 126.

1084 \Witness Statement of G. Michael Tibbs, at p. 2, 110.
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“I never visited the Ngok during that period ‘wet season’ because the conditions made
it impossible for us to penetrate the district at all between May and November.”*%*

“The above represents the extent of my knowledge of where the Ngok lived in 1905.
I cannot conclude that the Ngok did not live in other places, as | simply was not able
to travel throughout the whole region during the limited time available in the dry
season.”1%%

926. The officials in 1905 had an even larger area to cover and did not have motor
vehicles. Provincial officials in the early Condominium described it as “impossible”%’ to get
around the whole province, and with respect to the territories of the Ngok Dinka “[t]heir
country is difficult to traverse at all times of the year and is so distant from an administrative
centre that it has been rarely visited.”*®

927. Itis also essential, in evaluating the pre-1905 documents, carefully to assess the
names that were used for particular watercourses. It is common ground that there was
substantial geographical and terminological confusion about the rivers of the Bahr region at
the time (1900 to 1907) and in particular concerning the watercourse referred to as the “Bahr
el Arab.”

928.  As discussed below, and as correctly found by the ABC Experts, most references to
the “Bahr el Arab” in Condominium reports from immediately prior to 1905 were intended
as references to the Ngol/Ragaba ez Zarga, and not what is today referred to as the Kiir/Bahr
el Arab. Even earlier, references to the “Bahr el Arab” were often references to the Lol (or
other watercourses). It is essential to keep this terminological confusion clearly in mind
when considering what the pre-1905 Condominium records and maps indicated about the
locations of the Ngok Dinka and Misseriya.

929. Itis also important to note that, for most of the Condominium period, the Ngok
Dinka were left to govern themselves with little contact with the Condominium
administrators. This was an express policy and is restated in the 1929 Report on the
Finances, Administration and Condition of the Sudan: “In the three southern provinces of the
Sudan the policy of fostering native authority among the negroid peoples has been
continued.”®® As noted in 1931 by the District Commissioner of Western Kordofan, to the
Governor of Kordofan “I understand the policy is to exclude the Dinka from Arab
influence.”” Michael Tibbs’ witness statement confirms this.*"

930. As aconsequence, Condominium officials typically only travelled to and from the
residence of the successive Paramount Chiefs and had very limited interaction with the Ngok
Dinka people more generally. This conclusion is confirmed by Michael Tibbs,*"? and is

10%5 \Witness Statement of G. Michael Tibbs, at p. 2, 11.

10% \Witness Statement of G. Michael Tibbs, at p. 5, 26.

1087 5ydan Intelligence Report, No. 151, dated February 1907, Appendix C, at p. 7, Exhibit-FE 17/25; Sudan
Intelligence Report, No. 162, dated January 1908, Appendix G, at pp. 56-57, Exhibit-FE 17/30.

10% Anglo Egyptian Handbook Series (Bahr el Ghazal Province)(1911), Supp. 9.11, p. 5 Exhibit-FE 18/4.
1089 Reports on the Finances, Administration and Condition of the Sudan in 1929, at p. 12, Exhibit-FE 18/9
gmnphaﬂsadded)

070 etter dated 9 August 1931, Exhibit-FE 18/10.

1071 \witness Statement of G. Michael Tibbs, at p. 3, 113, 14.

1972 \Witness Statement of G. Michael Tibbs, at p. 2, 113 and p. 5, 126.
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reflected in the pre- and post-1905 Condominium records.*”® The absence of interaction
between the Ngok Dinka and the Condominium administrators is another one of the reasons
for the paucity of information on the location of the Ngok pre- and post-1905.

931. Finally, the pre-1905 documents also show that the Ngok Dinka (particularly Arop
Biong or “Sultan Rob) were reluctant in early years of the Condominium to describe to the
Anglo-Egyptian authorities the full extent of their territory and took active steps to conceal
where Ngok villages were located.’ The reason for the Ngok reticence was fear of slave-
raiding, exacerbated by the fact that the Condominium officials were accompanied by
substantial contingents of Arab troops (for example, the “Arab Mounted Infantry”). Again,
this tended to skew the reports of the Anglo-Egyptian administrators in the direction of fewer
Ngok Dinka and smaller Ngok territory.

932. Despite these factors, however, the pre-1905 documents demonstrate unequivocally
that the Ngok Dinka were located well above the Kiir/Bahr el Arab, with permanent villages
extending north up to the Ngol/Ragaba ez Zarga and further north. The records also show
beyond any doubt that the Paramount Chief of the Ngok Dinka in 1905 (“Sultan Rob”)
resided and held court to the north of the Kiir/Bahr el Arab (in the Ngok village described on
maps as “Burakol”).

2 1900 Saunders Expedition to Bahr el Ghazal

933. The Government first cites a 1900 expedition to the Bahr el Ghazal by Saunders —
which it describes as “one of the first explorations of southern Sudan.”* The GoS refers to
nothing reported by Saunders bearing one way or the other on the locations of the Ngok
Dinka (or the Misseriya), although both the Government and its expert (Macdonald) cite
Saunders as correctly identifying the location of the Kiir/Bahr el Arab.'"

934. The Government’s Memorial and Mr. Macdonald claim that because the “Bahr el
Arab” was blocked by sudd, “[p]roceeding on foot, [Saunders] nonetheless surveyed the first
47 % miles (76 km) of the [Kiir/Bahr el Arab] river.”*®" As demonstrated in the attached
Expert Report by MENAS, this statement by the Government and its expert is wrong.

935. Saunders produced a written report and a travel log of his journey which enables one
to trace precisely where he went.’”® Nowhere in his written report or his travel log does
Saunders say that he proceeded on foot along the “Bahr El Arab.” In fact, careful attention to
Saunders’ report shows that he did not proceed on foot up the Kiir/Bahr el Arab at all and that
what he referred to as the “Bahr el Homr” was neither the Ngol/Ragaba ez Zarga, the
Kiir/Bahr el Arab or the Lol, but some other watercourse altogether.’”

1073 See for example the detailed 1908 report on Kordofan Provinces by its then Governor Captain Watkiss
Lloyd, at some 50-plus pages, which goes into specific detail as to the administration, peoples and territory of
Kordofan yet almost wholly fails to mention the Ngok Dinka. Sudan Intelligence Report, No. 171, dated
October 1908, at pp. 29-86, Exhibit-FE 17/31.

1074 See below at paras. 1005-1007.

1075 GoS Memorial, at para. 310.

1976 GoS Memorial, at para. 310; Macdonald Report, at para 3.7, fn. 24 (“[Saunders’] distance of 94 miles from
Lake No [to the mouth of Kiir/Bahr el Arab] agrees with measurements on modern maps.”).

977 GoS Memorial, at para. 310.

1078 gydan Intelligence Report, No. 74, dated 9 October 1900, Appendix A, at pp. 3 (written report) and 4 (travel
Io%), Exhibit-FE 17/8.

0% These are the rivers that have at certain points in time been referred to as the Bahr el Homr. See Macdonald
Report, at para. 1.4.
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936. Asexplained in the MENAS Expert Report, the Government has very clearly
misunderstood the distance of 47 ¥ miles recorded in Saunders’ travel log as a reference to a
distance along what Saunders calls the Bahr EI Arab. In fact, it is the distance Saunders
records from the juncture of what he called the “Bahr EI Arab” with the Bahr EI Ghazal, to
the southernmost point on the Bahr El Ghazal to which he could travel by boat until
prevented by the sudd. Saunders explains this in his written report:

“The Bahr El Ghazal (called by natives Bahr el Ferial) is completely blocked by
sudd, and shoals to 4 feet 48 miles from the Bahr el Arab; the sudd lasts up to
Meshra El Rek.”%°

937. Inthis passage, Saunders is clearly referring to the Bahr el Ghazal and not to the Bahr
el Arab. When Saunders refers to 47 % miles (or 48 miles'®") he does so as a distance along
the Bahr El Ghazal (“[t]he Bahr El Ghazal ... is completely blocked”) measured “from” the
juncture of the Bahr el Ghazal with the Bahr El Arab and extending “up to” Meshra El Rek.
This is also confirmed by the heading to his travel log “Report on the Bahr El Ghazal, from
Bahr El Arab to Meshra Er Rek [sic].”*%

938. Saunders’ report does not assist in locating the territory of the Ngok Dinka or the
Misseriya. What it does, however, indicate is the general lack of knowledge of the
Condominium authorities at the time as to the Bahr region and the inaccuracies in the
Government’s historical assertions.

3) 1901 Inspection by Butler

939. The next reference in the GoS Memorial is to a 1901 “inspection” by Butler that
supposedly “arranged the boundary” between the South Kordofan and Nahud
inspectorates.’®® Butler’s travels took him no closer than 150 miles from the Abyei region
and he made no reference to the Ngok Dinka or to the Misseriya. His inspection also does
not assist in the slightest in determining the locations of either the Ngok or the Misseriya.

(@) Report of November/December 1901 trek by Mahon
(Kordofan Governor) — Sudan Intelligence Report No.
90

940. The Government fails to mention the November and December 1901 trek through
Southwestern Kordofan by Mahon (the Governor of Kordofan), which is recorded in Sudan
Intelligence Report (No. 90) dated 31 January 1902.%* Although omitted from the GoS
Memorial, that Report makes important observations confirming the location of the Misseriya
headquarters in the area of Muglad, some 70 miles north of the Abyei Area.

941. In his report, Mahon notes the locations of the Homr in Kordofan, with the Homr
(Agari) having their “headquarters” at Muglad,**® who when the water supply gets short “go
south to the Bahr el Arab.”™*® As can be seen from the discussion that follows immediately

1080 gydan Intelligence Report, No. 74, dated 9 October 1900, Appendix A, at p. 3, Exhibit-FE 17/8 (emphasis
added).

1981 saunders refers to 48 miles in his full written report and to 47 % miles in his summary.

1082 5 ,dan Intelligence Report, No. 74, dated 9 October 1900, Appendix A, at p 4 (travel log), Exhibit-FE 17/8.
1083 508 Memorial, at para. 311.

1084 5ydan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at pp. 9-10, Exhibit-FE 17/9.

1085 5dan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at pp. 9-10, Exhibit-FE 17/9.

1086 5ydan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at pp. 9-10, Exhibit-FE 17/9.
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below of Mahon’s subsequent treks, he is clearly referring to the Ngol/Ragaba ez Zarga when
he refers to the Bahr el Arab.’®" This is confirmed in the Expert Report by MENAS. %%

942. Mahon also refers to the “practically separate ... Homr (Feliti), whose headquarters
are at Keilak,”**® and to the “Misseria” being at “El Eddaiya.”*** All of the locations referred
to by Mahon’s report are precisely consistent with subsequent accounts of the Misseriya
being located to the north of the goz, in the Muglad and Babanusa regions.*®" This not only
provides a direct basis for identifying where the Misseriya were located, but also indirectly
permits location of the Ngok Dinka — who were consistently referred to as bordering or
neighboring the Misseriya to the south — in the region of the goz.

(5) 1902 Trek by Mahon (Kordofan Governor) — Sudan
Intelligence Report No. 92

943. The Government briefly cites the March 1902 trek by Mahon, mentioning his reports
from the Sudan Intelligence Report (No. 92) in two passing sentences.'*®* The absence of
serious attention to this report by the Government is noteworthy, because Mahon is the first
source mentioned in the GoS Memorial that directly addresses the location of the Ngok Dinka
—and yet the Government effectively ignores it. Similarly, the Government’s cartographical
expert (Macdonald) ignores Mahon’s 1902 trek (as well as both his earlier and later treks).

944.  As discussed in the SPLM/A Memorial, Mahon’s 1902 report located “Sultan Rob’s
country on the Bahr El Homr, about 2 days from Lake Ambady.”** It is common ground
that “Sultan Rob” was the Sudan Government’s name for the Ngok Dinka Paramount Chief at
the time, Arop Biong.

945.  Considered in context, Mahon’s reference to “Bahr El Homr” is almost certainly a
reference to the Ngol/Ragaba ez Zarga. The Kiir/Bahr el Arab is located approximately 20
miles'®* from Lake Ambady, while the Ngol/Ragaba ez Zarga is located approximately
another 25 to 30 miles to the north of the Kiir/Bahr el Arab.

1087 See below at paras. 943-948. This also confirmed by Mahon mentioning his promise to meet the Arabs at
the Bahr el Arab. This is evidence that the nomadic Arabs were grazing below the Ngol/Regaba ez Zarga at the
time, and as reference to Bayldon’s note several years later points out, the Misseriya were unlikely to be
traveling to the Kiir/Bahr el Arab and the heart of the Ngok Dinka chiefdoms, as they considered it unsafe:
Sudan Intelligence Report, No. 128, March 1905, Appendix C, at pp. 10-12 (“[Ngol/Ragaba ez Zarga]... to
which in dry weather the Homr Arabs used to come down with their cattle. | say ‘used to bring their cattle,” as
now they say that it is safe for them to go into the Dinka country they go there, for better grazing and water.”),
Exhibit-FE 2/8.
1088 MENAS Report, at paras. 24-31.
1089 5ydan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at pp. 9-10, Exhibit-FE 17/9.
10% gy dan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at pp. 9-10, Exhibit-FE 17/9.
1051 Although his report does not describe the Ngok Dinka, Mahon refers to cattle and merchants going between
the “Bahr el Arab” and “Dar Jange.” Sudan Intelligence Report, No. 90, dated 31 January 1902, Appendix E, at
PR, 9-10, Exhibit-FE 17/9.

%2 GoS Memorial, at para. 312. See also GoS Memorial, at para. 347.
10% gydan Intelligence Report, No. 92, dated 31 March 1902, Appendix F, at p. 19, Exhibit-FE 1/16 (emphasis
added).
109 The SPLM/A Memorial incorrectly stated that the Kiir/Bahr el Arab was located 60 miles from Lake
Ambady. SPLM/A Memorial, at para. 914. In fact, the reference was erroneous and should have been 20 miles.
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946. As discussed below, Anglo-Egyptian administrators reported that the Ngok Dinka
walked about 35 miles a day,'** which would put the Ngol/Ragaba ez Zarga somewhat less
than two days walk (“about 2 days”) from Lake Ambady and which would make it unlikely
that the Kiir/Bahr el Arab, which was only 20 miles away (less than one day’s walk by
locals), was meant. It is conceivable that Mahon would have been referring to the distance
travelled by the British administrators, but given that his report was based on what local
informants said (which would have meant the distance they travelled in two days), this is
highly unlikely. This is confirmed in the Expert Report by MENAS. "¢

947. There are additional reasons to conclude that Mahon meant the Ngol/Ragaba ez Zarga
when he referred to the Bahr el Homr.*®" As discussed below, Mahon’s description of a
subsequent trek to the region (in 1903) clearly indicates that he was referring to the
Ngol/Ragaba ez Zarga when he said the “Bahr el Homr.”***®

948. Moreover, this conclusion is consistent with the incorrect references used by
Wilkinson who, as discussed below, confused the Bahr el Arab (also referred to as the Bahr el
Homr) with the Ngol/Ragaba ez Zarga."® Mahon and Wilkinson were well-acquainted and
travelled to the region at the same time during the 1902 and 1903 dry seasons;*® it is very
likely that Mahon and Wilkinson would have shared both what they had learned of the region
and the same geographical confusions.

949. However Mahon’s report is interpreted, it clearly provides first-hand observations
firmly establishing Ngok Dinka territory (“Sultan Rob’s country”) on either the Ngol/Ragaba
ez Zarga (most likely) or conceivably on the Kiir/Bahr el Arab, during the dry season of
1902, which is consistent with the Ngok’s dry season cattle grazing patterns."*® Notably, the
evidence concerning Ngok grazing patterns demonstrates that the presence of the Ngok on
either the Kiir/Bahr el Arab or the Ngol/Ragaba ez Zarga during the dry season meant that
the Ngok would be located further to the north in the wet season.

950. Asdiscussed in detail in the SPLM/A Memorial and above, the Ngok Dinka have
historically taken their cattle herds south in the dry season from their permanent villages; that
seasonal grazing brought the Ngok herds to the Kiir/Bahr el Arab during the dry season, away
from their permanent settlements further to the north.*® Thus, Mahon’s dry season
observation of the Ngok on either the Ngol/Ragaba ez Zarga or, less likely, the Kiir/Bahr el
Arab, would be precisely consistent with the conclusion that, during the wet season, the Ngok
inhabited the region further to the north.

10% As discussed below, Percival recorded that the Ngok Dinka walked about 35 miles a day (which is
substantial by British standards, but entirely in line with the distances covered by local inhabitants accustomed
to lengthy treks). See Percival, Keilak to Wau (1904) in E. Gleichen, The Anglo-Egyptian Sudan: A
Compendium Prepared by Officers of the Sudan Government Vol. Il, 24-27 (1905) (“A day’s journey is
according to them 35 miles I think™), Exhibit-FE 17/13.

See also below at paras. 996.

10% MENAS Report, at para. 26.

1097 See below at paras. 979-980.

10% See below at paras. 975-982.

109 See below at para. 955.

1100 5ee helow at paras. 981-982. As discussed below at paras. 1038-1040 Lloyd, who was a Kordofan Province
Inspector and later Governor, also incorrectly named the Ngol/Ragaba ez Zarga the “Bahr el Arab”. Lloyd
would later refer to it as the “Bahr el Homr.” Given the number and rank of the Kordofan officials who made
the same mistake it would appear that within Kordofan the Ngol/Ragaba ez Zarga was widely known as the
Bahr el Arab.

1101 gee SPLM/A Memorial, at paras. 1073, 1074.

1102 See SPLM/A Memorial, at paras. 196-205; see above at paras. 1322-1333.
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951. Asdiscussed in the SPLM/A Memorial, the Mahon report also noted that “Rob’s
place is a great trade centre for Bahr El Ghazal and a lot of ivory comes there.”*'* The
report’s description of “Rob’s place” as a trading center is perfectly in line with other
descriptions of the location of Abyei town as the center of Ngok commercial affairs."*

952. Mahon did not specify precisely where “Rob’s place” was located in his 1902 report.
It is almost certain, however, that the location of “Rob’s place” was either “Rob’s new
village,” or “Rob’s old village,” both identified on map evidence from slightly later years.*®
The two villages were located either on (Rob’s “old village™), or north (Rob’s “new village™)
of, the Kiir/Bahr el Arab, not far from the location of the contemporary Abyei town."®

(6) 1902 Wilkinson Trek Record

953. Asdiscussed in the SPLM/A Memorial, Wilkinson made a now historic trek to “Dar
El Jange” during the dry season of 1902, which he recorded in detailed notes."** The
Government’s Memorial devotes some attention to Wilkinson’s 1902 trek record, but entirely
in the context of claiming that the influence of Wilkinson’s confusion of the Kiir/Bahr el
Arab and Ngol/Ragaba ez Zarga was supposedly “short-lived.”*® The Government ignores,
however, Wilkinson’s fairly extensive notes about what he observed on his trek, and
particularly what he observed regarding the Ngok Dinka and the Misseriya.

954.  Wilkinson’s notes record that he travelled south from Kadugli (where he refers to
“Arab villages”) to Lake Keilak."® Thereafter, Wilkinson travelled more or less due south to
reach Fauwel, just to the north of the Ngol/Ragaba ez Zarga. Wilkinson’s route is depicted
on Map 29 (Wilkinson’s Route, 1902).

955. From Fauwel, Wilkinson crossed what he called the “Bahr El Arab.” In fact, it is now
common ground that the river which Wilkinson called the “Bahr el Arab” was the
Ngol/Ragaba ez Zarga, not the Kiir/Bahr el Arab. This was the conclusion reached by the
ABC,"™ and is now acknowledged by the Government**** (although it was not accepted by
the Government during the ABC proceedings). Wilkinson’s course and his confusion of the
Kiir/Bahr el Arab and Ngol/Ragaba ez Zarga are also shown on Map 29 (Wilkinson’s Route,
1902)_1112

1103500 SPLIM/A Memorial, at para. 915 (citing Sudan Intelligence Report, No. 92, dated 31 March 1902,
Ag)pendix F, at p. 20, Exhibit-FE 1/16 (emphasis added)).

1194 5ee SPLM/A Memorial, at paras. 961-967.

1105 5ee pelow at paras. 979, 996, 1000, 1108, 1218, 1229

1106 “Rob’s Place™ is shown on a 1907 map depicting Wilkinson’s trek. Map 40 (Northern Bahr el Ghazal:
Sheet 65, Survey Office Khartoum, 1907).

107 wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 151-157 (1905), Exhibit-FE 2/15.

1108'50S Memorial, at paras. 314-318.

1199 On his way to Keilak, Wilkinson travelled to Jebel Kaffari where he notes a “large and important khor
[pool]” which feeds Lake Keilak and “enters the Bahr el Arab.” Wilkinson, El Obeid to Dar El Jange (1902) in
E. Gleichen, The Anglo-Egyptian Sudan: A Compendium Prepared by Officers of the Sudan Government Vol. Il,
153 (1905), Exhibit-FE 2/15. This reference to water flowing into the “Bahr el Arab” is to water from the Khor
entering the Ngol/Ragaba ez Zarga, as a river could not run from Keilak to the Kir without first being subsumed
by the Ngol/Ragaba ez Zarga. This is evident from maps showing a watercourse from Keilak south to the Ngol,
not to the Kiir/Bahr el Arab. See GoS Map 4 (Carte du Bahr el Ghazal, 1898, Marchand), and contemporaneous
to Wilkinson GoS, Map 7 (The Anglo-Egyptian Sudan, Sept. 1904).

110 ABC Report, Part I, at p. 38, Appendix B to SPLM/A Memorial.

11 505 Memorial, at para. 316.

1112 See also Map 40 (Northern Bahr El Ghazal: Sheet 65, Survey Office Khartoum, 1907); Map 40a (Northern
Bahr El Ghazal: Sheet 65, Survey Office Khartoum, 1907 — Detail); Map 41 (Northern Bahr El Ghazal: Sheet
65, Survey Office Khartoum, 1907 — Overlay).
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956. Parenthetically, while the Government goes to some lengths to minimize the
Ngol/Ragaba ez Zarga as a “creek,” it is unsurprising that Wilkinson mistook the watercourse
for the Kiir/Bahr el Arab. Thus, he described the Ngol/Ragaba ez Zarga as “120 yards broad,
with water 3 to 3 feet 6 inches deep”**** — hardly the dimensions of a creek.

957.  After Wilkinson had crossed what was in reality the Ngol/Ragaba ez Zarga, he
entered into “the country” of “a Dinka chief called Rueng,” and approximately 15 miles
south from the Ngol/Ragaba ez Zarga, “the first Dinka village of Bombo is reached.”
Wilkinson noted that “[t]his district is now known as Bongo.”*'*

958.  Wilkinson went on to report: “These villages, neatly built, are used by the Dinka in
the rains and as long as the water lasts. At the present date, 2.2.02., all the inhabitants had
left and were grazing their herds of cattle where grass and water were to be found,” with the
villages being located a few miles distance from one another.**** Wilkinson’s trek record then
goes on to recount that he:

“[r]eached Etai [Athai], where the first Dinkas were met. Here there were large
settlements, and the people were most friendly. A chief named Lor [Alor] has his
headquarters here. A large watercourse flows in from [the] N.E. and meets another
watercourse, the Ragabet El Lau, which comes from N.W., and then joining [it] runs
into the Kir, or Bahr El Jange, in a southerly direction.”*!*

959. The descriptions of “villages” and “large settlements” of Dinka, “neatly built” houses,
seasonal grazing movements, and the “headquarters” of a local chief are again consistent with
the permanent character of Ngok villages and homes, the Ngok’s seasonal migrations and the
centralized character of their political structure.’'” At the same time, the absence of the Ngok
Dinka cattle herds, and Ngok villagers responsible for herding the cattle during the dry
season indicates that the Ngok presence in the area would have been even more obvious in
the rainy season. In any event, however, Wilkinson’s report leaves no doubt that the Ngok
Dinka were — contrary to the Government’s current claims — located well to the north of the
Kiir/Bahr el Arab in numerous, large and permanent settlements in 1902.

960. Wilkinson next records that, 28 miles from the Ngol/Ragaba ez Zarga, he reached
what he termed “the Kir River, or Bahr El Jange” and the “settlements of Sultan Rob.”*® It

1113 wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 155 (1905), Exhibit-FE 2/15. Lloyd, who travelled a
long distance down the Ngol/Ragaba ez Zarga described it as a broad “river” “100 yards “ wide with “steep,
well defined banks” “10 feet high:” Sudan Intelligence Report, No. 171, dated October 1908, Appendix D, at p.
5, Exhibit-FE 17/29. Map 38 (Kordofan: Map of Dar Homr, Watkiss Lloyd, 1907). The Handbook of Anglo-
Egyptian Sudan 91-92 (1922), Exhibit-FE 18/7 describes the Ngol/Ragaba ez Zarga “its average width is about
100 yards” and that “it is said to rise some 30 miles across the Darfur frontier.” See below at paras. 1400-1410
aMS%aBoMENASEmmanmTMpM%IMZl%

4 Wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
PmmmdwommmoﬂmswwmmwmmmﬂmlH1%CW%)EmmnFEZB@mm%5mwmam
Map 29 (Wilkinson’s Route, 1902); Map 36 (The Anglo-Egyptian Sudan, Intelligence Office Khartoum, 1904)
gln Gleichen, 1905); Map 40 (Northern Bahr El Ghazal: Sheet 65, Survey Office Khartoum, 1907).

W|Ik|nson El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. Il, 155 (1905) Exhibit-FE 2/15. As discussed in the
SPLM/A Memorial, it is implausible that “all the inhabitants had left” such villages; as discussed above, only
younger Ngok men and unmarried women accompanied Ngok cattle on seasonal grazing migrations during the

)éseason. SPLM/A Memorial, at paras. 207, 1075.
15 wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
PmmmdwommmoﬁmswwﬂmwmmmnmlHI%CW%)BmmnFEZB@mM%Bmmm

"'See SPLM/A Memorial, at paras. 206-216.

1118 \i/jlkinson, El Obeid to Dar EI Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. I, 156 (1905) Exhibit-FE 2/15 (emphasis added).
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is now common ground that the river referred to by Wilkinson at this point was in fact the
Kiir/Bahr el Arab."** Wilkinson described his approach to Sultan Rob as follows:

“the Kir River, or Bahr El Jange [i.e., the Kiir/Bahr el Arab], is struck, as one reaches
the settlements of Sultan Rob. The river here is a most pleasant sight.... The district
on N. bank is called Mareg. The district on S. bank is called Masian, and the
Sultan Rob lives in the latter. Much dura is cultivated.”*?

961. As noted above, the name of the district of “Mareg” on the north bank of the
Kiir/Bahr el Arab is derived from one of the names used for the Ngok Dinka (Mahriek,
Mareig or mariekh) and obviously referred to Ngok Dinka territory.*?* That nomenclature is
consistent with Wilkinson’s description, outlined above, of this territory being inhabited by
the Ngok Dinka and with Mahon’s similar description of “Sultan Rob’s country” being
located between the Ngol/Ragaba ez Zarga and the Kiir/Bahr el Arab."**

962. The Government’s Memorial acknowledges that the “Mareg District” referred to the
Ngok Dinka (noting that “Mareig is another name for the Ngok Dinka”*'%). Without
explanation, however, the Government implies that the Mareg District was on the southern
bank of the Kiir/Bahr el Arab,"* presumably in an effort to support its claim that the Ngok
were located entirely south of the Kiir/Bahr el Ghazal. In fact, however, Wilkinson clearly
stated that “the district on N. bank is called Mareg,” obviously meaning the “North bank.”
As already noted, the reason that the area to the north of the Kiir/Bahr el Arab was called
Mareg district was because it was an area of the Ngok Dinka.

963. Wilkinson’s description of the location of Sultan Rob’s settlement on the south bank
of the Kiir/Bahr el Arab by the name of “Masian” is very likely a reference to “Mithiang,”
located to the southeast of the current location of Abyei town."* The location of
Masian/Mithiang is identified on Map 13 (Ngok Dinka Chiefdoms, 1905) and Map 29
(Wilkinson’s Route, 1902). The location is sometimes identified on contemporaneous maps
as “Sultan Rob’s Old Village.”**#

964. As indicated on Map 29, Wilkinson then turned north from Masian and returned to
Fauwel by a route roughly paralleling the course he had taken coming south. During this
return trek, Wilkinson notes that, when “[l]eaving Sultan Rob’s settlement,” the “country
here is open, and much dura cultivated. Dinka dwellings are dotted about, and the country
presents a most prosperous aspect.”* Wilkinson’s descriptions of the Ngok Dinka
settlements in this area are precisely consistent with other evidence regarding both the Ngok

1119 This js indicated on Map 29 (Wilkinson’s Route, 1902) which plots Wilkinson’s trip.

120 \ilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 156 (1905)), Exhibit-FE 2/15 (emphasis added).

121 5ee above at para. 911.

1122 5ee above at paras. 944-945.

123 508 Memorial, at para. 316 n. 200.

1124 508 Memorial, at para. 316 (“the settlement of Sultan Rob ... was in the Mareg District™).

1125 Wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 156 (1905)), Exhibit-FE 2/15.

126°E g., Map 36 (The Anglo-Egyptian Sudan, Intelligence Office Khartoum, 1904) (in Gleichen, 1905); Map
36a (The Anglo-Egyptian Sudan, Intelligence Office Khartoum, 1904) (in Gleichen, 1905) — Detail, Map 37
(The Anglo-Egyptian Sudan, Intelligence Office Khartoum, 1904) (in Gleichen, 1905) — Overlay; Map 40
(Northern Bahr El Ghazal: Sheet 65, Survey Office Khartoum, 1907); Map 46 (Hasoba: Sheet 65-L, Survey
Office Khartoum, 1910); Map 46a (Hasoba: Sheet 65-L, Survey Office Khartoum, 1910 — Detail); Map 48
gKordofan Province, Survey Office Khartoum, 1913).

127 Wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 156 (1905), Exhibit-FE 2/15 (emphasis added).
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agricultural practices (cultivation of sorghum (dura)) and the Ngok’s permanent, well-
maintained settlements.**?®

965. Asdiscussed in the SPLM/A Memorial, Wilkinson’s report provides extremely clear
first-hand evidence that describes the Ngok Dinka inhabiting permanent settlements with
extensive agricultural lands in the area between the Ngol/Ragaba ez Zarga and Kiir/Bahr el
Arab. Throughout, Wilkinson’s description is redolent of numerous Ngok Dinka (“Dinka
dwelling are dotted about,” “settlements,” “large settlements”) living in substantial,
permanent villages (“headquarters”) with well-maintained homes (“most prosperous aspect,”
“neatly built” houses) and extensive agricultural cultivation of the Ngok’s staple crop of
sorghum (“much dura,” “much dura cultivated”). Wilkinson’s account is consistent with and
corroborates the earlier 1902 Mahon trip report, which also described prosperous Ngok
agricultural populations throughout this area.**

966. At the same time, like Mahon, Wilkinson’s trek was made in the dry season (when
Ngok cattle had largely moved to the south) and he therefore could not have observed the
extent of the Ngok presence in the area during the remainder of the year. Further, as
indicated on Map 29 (Wilkinson’s Route, 1902), Wilkinson followed one route through the
Ngok territory — from Keilak to Fauwel (or Pawol), crossing the Ngol/Ragaba ez Zarga and
moving directly to the “settlements of Sultan Rob” on the Kiir/Bahr el Arab river, then
returning by largely the same route. Accordingly, while Wilkinson’s report provides strong
evidence of some of the places in which the Ngok were then located, his report necessarily
cannot provide a comprehensive description of the full extent of the Ngok villages at the
time.1130

967. Finally, Wilkinson’s trek notes also strongly suggest the existence of Ngok Dinka
villages well to the north of the Ngol/Ragaba ez Zarga. In his notes, Wilkinson observed no
“Arab” villages further south than Lake Keilak. As noted above, Wilkinson referred to Arab
“villages” north of Keilak,"* but contrasts this characterization with his reference to “Arab
(Ferikgs) or settlements™ at EI Nila.'*** In general, Wilkinson’s notes distinguish between
what he terms permanent Arab villages and temporary ferigs, which are Arab camps that he
describes as “settlements” of the nomadic Misseriya."**

968. Arriving at Keilak, Wilkinson notes the relative poverty of the Arabs: “Keilak is a
series of groups of tukls badly built and inhabited by Homr Arabs who ... appear to live on
the Nubas.”**** Wilkinson then leaves Lake Keilak, noting “numerous Arab settlements are
passed situated at the outlet of the lake.”**** Thereafter, Wilkinson reports seeing Homr
“settlements” at EI Geref, EI Debekir, EI Anga, H. Debib and Fauwel."* Given other records

1128 5ee SPLLM/A Memorial, at paras. 206-216.

1129.5ee SPLM/A Memorial, at paras. 119-127, 1022-1034.

1130 wilkinson did not travel to the area now known as Abyei town, or beyond, where at the time Ngok were
settled. Nor did Wilkinson venture northwest toward the goz area, or to the Ngok settlements east of Fauwel
such as Ajaj or Miding [Arabic: Heglig]. See SPLM/A Memorial, at paras. 1015-1063.

131 He locates these villages at EI Merekib, El Birket, Um Sessaban, Kururra, Sunngikai, H. El Birgid. See
Wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 151-157 (1905), Exhibit-FE 2/15.

1132 'See above at paras. 954.

1133 See SPLM/A Memorial, at paras. 249-254.

1134 wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 1, 154 (1905), Exhibit-FE 2/15.

1135 Wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 1, 154 (1905), Exhibit-FE 2/15.

113 Wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 11, 154-155 (1905), Exhibit-FE 2/15.
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(and maps) of the time, these “Arab settlements” would have been no more than temporary
nomadic feriks (and are marked on maps from the periods with a ferik symbol according to
relevant map legends as discussed at para. 1228-1260 below).™*’

969. After passing Fula Hamadai, about 29 1/2 miles north of the Ngol/Ragaba ez Zarga,
Wilkinson observes for the first time “Small villages — mere collection of three or four huts
passed at El Jaart and Um Geren,” in the Ngok Dinka area known as Pouth (larger Ngok
villages may comprise several separate three or four hut groups, spread out over a broader
area.).”™®® Wilkinson did not report either that these were “Arab” villages or that there were
inhabitants in any of these villages (although the general pattern of his notes is to record
encounters with local inhabitants when they occurred).*

970. Given this, the strong inference is that the villages were Ngok Dinka villages of the
Achaak section. Wilkinson’s description of “small villages” (i.e., permanent places of
habitation) with clusters of houses (a collection of “three or four huts”) perfectly describes
the Ngok Dinka village structure and plan.** Moreover, in contrast to his earlier references,
Wilkinson did not describe the villages as “Arab.” Furthermore, it is Ngok Dinka villages
that would have likely appeared uninhabited or thinly inhabited in the dry season, as
Wilkinson reported, when the Ngok cattle camps were further south. "'+

971. In contrast, the Misseriya (a) did not inhabit villages, (b) would have been in the area
during the dry season, and (c) did not build houses and instead carried their tents with them.
The uninhabited huts could not have belonged to the Misseriya because they did not inhabit
“huts” or any kind of permanent structure, but rather tents. Cunnison notes this, explaining
that, for the Misseriya, “to arrive as a structure which, though itself mobile, constitutes a
durable physical centre of residence we have to come down to the tent.”*

972.  Given the strong likelihood that the “uninhabited” villages Wilkinson observed to the
north of the Ngol/Ragaba ez Zarga were Ngok Dinka villages, Wilkinson’s notes provide
clear confirmation that the Ngok were permanently settled between the Ngol/Ragaba ez
Zarga and Kiir/Bahr el Arab. In addition, Wilkinson’s record also provides strong evidence
that the Ngok Dinka villages were located some 29% miles north of the Ngol/Ragaba ez
Zarga at El Jaart and Um Geren.

37" Cunnison described the ferik or ferig as “[t]he camp” of the Misseriya “impl[ying] a unit of residence” and
to “the tents of one extended family, i.e. to an arc of the camp’s circle.” I. Cunnison, Baggara Arabs — Power
and the Lineage in a Sudanese Nomad Tribe 64 (1966), Exhibit-FE 4/16. Witness Statement of G. Michael
Tibbs, at pp. 3-4, 122 (c.f. p. 3, 119).

1138 wilkinson, EI Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 1, 155 (1905), Exhibit-FE 2/15.

1139 Wilkinson, El Obeid to Dar El Jange (1902) in E. Gleichen, The Anglo-Egyptian Sudan: A Compendium
Prepared by Officers of the Sudan Government Vol. 1, 155 (1905), Exhibit-FE 2/15.

1140°sp_M/A Memorial, at para. 213. The Ngok typically lived in small homesteads or villages of two to three
tukuls, within a wider settlement area that may contain a number of these smaller community units.

141 As stated in the SPLM/A Memorial, at paras. 200-201, 922, n. 1482, the Ngok may also have avoided
contact with Wilkinson and his accompanying soldiers because of fears of slave-raiding. As acknowledged by
Mahon, Wilkinson led the Camel Corps: Sudan Intelligence Report, No. 104, dated March 1903, Appendix E, at
p. 22, E