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S.D. MYERS (CLAIMANT) AND THE GOVERNMENT OF CANADA (RESPONDENT).

SEPARATE OPINION BY DR. BRYAN P. SCHWARTZ, concurring in the partial award of

the tribunal, except with respect to performance requirements

PRELIMINARY REMARKS

1. Both parties in this case have indicated that they regard this case as a landmark one.
They have both indicated over the course of the hearings that they looked forward to receiving,

as a result of this panel's reflections, some broad guidance for the future.

2. In that spirit, this separate opinion attempts to provide some distinctive insights or
suggestions that may be of some use in the longer run, as well as in the immediate disposition

of this case.

3. I have signed the partial award of this tribunal to confirm that:

(a) all of the determinations it contains are indeed the decisions of a majority;

(b) all of the determinations were made after duly convened deliberations during
which each arbitrator was afforded a proper opportunity to express his views

either orally or in writing.

4. | actively participated in the extensive deliberations of the tribunal and in the formulation
of the award. | agree with most of the reasoning contained in the award of the tribunal, and |
agree with all of the final conclusions of the tribunal but one. | would find that Canada breached
the NAFTA provisions that prohibit performance requirements; the majority of the tribunal does
not. This one difference with respect to final conclusions would appear to have no effect at all

on the amount of compensation owed to the investor.



5. There are some passages in the award of the tribunal and in this opinion that are quite
similar to each other. In the interests of coherence, | generally chose to set out my reasoning in

full, rather than making cross-references to various passages in the award of the tribunal.

6. This opinion should be taken as the expression of my own views, and my views only,

where there are differences between my analysis and that of the majority.

Part I: INTRODUCTION

7. This case raises some fundamental issues about the meaning and application of the
North American Free Trade Agreement (NAFTA). h particular, it raises some questions that

have been the subject of great public controversy.

8. What balance is being struck in trade agreements like NAFTA between two potentially

conflicting values?

9. On the one hand, citizens are concerned about the ability of governments to regulate in
the public interest. Citizens want to be assured that governments can act constructively and

decisively to protect values such as health, welfare, labour standards and the environment.

10. On the other hand, trade agreements impose constraints on the ability of governments to
act freely. In the interests of promoting freer trade, and thereby enhancing prosperity and

economic choice, trade agreements limit the ability of governments to make certain decisions.

11. Concerns have been expressed from many quarters — various advocacy groups,
academic commentators, even governments — about the extent to which NAFTA already tips the
balance too heavily in favour of freer trade and against the ability of government to regulate in

the public interest.



12. Similar concern has also been expressed about whether governments should expand
existing trade agreements or enter into new ones, like the Multilateral Agreement on Investment
(MAI). There is a real anxiety in many quarters that there will be an increased and undue
impairment of the ability of governments to regulate. That impairment may prevent measures

from being taken that protect citizens or promote social justice.

13. In this case a U.S. investor, S.D. Myers, claims that the Government of Canada
breached Chapter 11 (Investment) of NAFTA. S.D. Myers was in the business of remediating
hazardous waste. Canada had an inventory of waste contamined with polychlorinated
biphenyls (PCBs). S.D. Myers wanted to engage in the business of transporting such waste to
the United States. There, S.D. Myers planned to recycle the waste or dispose of it in a safe
manner. S.D. Myers had an affiliate in Canada, Myers Canada, which would also be involved in
this project. S.D. Myers expected that its Canadian affiliate would help S.D. Myers in generating
revenues in Canada. Employees of the Canadian affiliate would help raise the profile of S.D.

Myers in Canada, provide local expertise, and assist with marketing and carrying out contracts.

14. S.D. Myers expended considerable effort and money in Canada in attempting to develop
its business. It provided its Canadian affiliate with capital, know-how and managerial direction.
S.D. Myers sent its own employees into Canada from time to time to assist with promotional
efforts and carrying out contracts. The employees of S.D. Myers, while in Canada, would often

work closely with employees of the Canadian affiliate on achieving their shared objectives.

15. S.D. Myers lobbied long and hard to obtain regulatory approval from U.S. authorities to
import waste into its own country. In 1995 it finally succeeded. But its victory was short lived.
Canada reacted almost immediately by imposing a ban on the export of PCB wastes into the

United States.



16. The Government of Canada said that it had environmental concerns about the proposed
export of PCBs by companies like S.D. Myers. It said it wanted to be sure that the wastes
would be safely handled and disposed of in the United States. Canada also cited a variety of

legal considerations for closing the border.

17. After a while, Canada repealed its export ban. It decided that it would actually be
beneficial, both economically and environmentally, to permit companies like S.D. Myers to help

eliminate the inventory of PCB wastes in Canada.

18. S.D. Myers argues the following. Canada never did have a sound public policy basis for
closing the border from its side. Canada could have taken advantage of the opportunity that
S.D. Myers was offering right from the beginning. For many Canadian owners of PCB wastes,
the S.D. Myers option would have been much cheaper and safer than any alternative available
in Canada. Furthermore, the physical site where S.D. Myers would have done most of its work
was in Ohio. This was actually much closer to PCB waste locations than S.D. Myers’ main
Canadian competitor. The latter was based in Swan Hills, Alberta. S.D. Myers offered lower
transportation costs, less risk of mishaps during transportation over its shorter route, and lower
disposal costs. Some PCB owners in Canada were not able to pay the relatively high Canadian
costs. The alternative that S.D. Myers offered would have enabled many of these owners to go
ahead with the disposal of their inventories, and thereby expedite an important aspect of

cleaning up Canada’s environment.

19. S.D. Myers has brought a claim under Chapter 11 (Investment) of NAFTA. That Chapter
contains a series of provisions that protect an investor from one NAFTA party from a variety of
measures by other governments. Among other things, NAFTA directs governments to treat
foreign investors in a non-discriminatory manner, and to compensate those investors in case of

expropriation.



20. Chapter 11 (Investment) authorizes an investor who believes that these investor-
protecting provisions have been breached by a government to bring a claim for compensation to
an arbitral tribunal like this one. Generally, when there is a breach of a trade agreement, any
complaint is brought by one government against another. Chapter 11, however, enables an
aggrieved investor to bring a complaint directly against a government and to do so before a

tribunal with the legal authority to make a legally enforceable ruling.

21. The conclusion | have reached is that S.D. Myers does have a valid claim. It was
discriminated against by the Canadian Government. The export ban that the Government of
Canada imposed was not necessary. The ban was motivated largely by a desire to promote the
economic interests of the Canadian competitors of S.D. Myers. Any legitimate concerns that
Canada had over safety and environmental protection could have been readily satisfied by

measures that did not exclude S.D. Myers from the market.

22. By pursuing a largely protectionist agenda here, Canada did miss an opportunity that
was in both the economic and environmental interest of the country. The safe and relatively
low-cost option offered by S.D. Myers would have enabled Canadian owners of PCB wastes to

proceed more expeditiously to get rid of them and to do so at a lower cost.

23. There was in this case no intrinsic tension between the free trade guarantees in NAFTA
and Canada’s interest in protecting the environment. Rather, taking advantage of the options
offered by U.S. participants in the market, including S.D. Myers, would actually have promoted

the protection of the Canadian environment.

24. But what of the wider implications of NAFTA? There may be situations in which there is
a genuine and unavoidable conflict between the environmental standards that Canadian

authorities favour and various free trade norms contained in NAFTA.



25. A close examination of NAFTA and its surrounding agreements shows that NAFTA is
actually environmentally friendly. It does not place trade above environmental standards. It
generally permits public authorities to pursue whatever environmental objectives they desire, no
matter how ambitious. Governments are basically only required by NAFTA to pursue those

objectives in ways that do not unnecessarily interfere with NAFTA'’s provisions on free trade.

26. “Unnecessarily” does not mean that, in the subjective view of an arbitral panel, the
government’s environmental objectives are themselves “too high”. It is for governments to

freely determine those objectives.

27. “Unnecessarily” does means this: that the government could have accomplished the
same environmental objective by an alternative measure that was reasonably available and that

would have infringed less on those free trade norms.

28. A variety of environmental agreements, including NAFTA, recognize that trade and the
protection of the environment can often be mutually supportive. This case is an illustration of

how the promotion of the environment and respect for free trade can go hand in hand.

29. This particular case is basically about how Canada, early in the life of NAFTA, missed an
opportunity to enable free trade and environmental protection to work in tandem. Indeed, this

case is really a story about a lost opportunity for a convergence of interests in many respects.

30. Had S.D. Myers been allowed to freely compete in the Canadian market, it would have
made substantial profits and contributed to economic growth and employment in its own home
country. S.D. Myers would also have contributed to safeguarding the United States
environment. A large amount of PCB waste in Canada is located near the border with the

United States, particularly around the Great Lakes. This waste can be carried into Canada in a



variety of ways, including seepage into water systems or as a result of the contamination of air

resulting from fires in PCB waste sites.

31. As already mentioned, if allowed to freely compete in the Canadian market, S.D. Myers
and its Canadian affiliate would have both saved money for Canadian interests and promoted

the clean-up of the Canadian environment.

32. The preceding comments are a synopsis of what this opinion says about this particular
dispute and about the general impact of NAFTA on the ability of governments to act to protect
the environment. The main body of this opinion explores in much more detail the facts of this

case and the applicable law.

33. I have reflected not only on the substance of this opinion, but the style in which | should
write it. | do think it is important to try to frame an opinion like this in a way that explains a

decision to not only the immediate parties, but to the wider public.

34. Trade agreements have an enormous impact on public affairs in many countries,
including Canada. They affect the political and economic life of a country in many ways. These
agreements are comparable in many ways to changes to a country’s constitution. They restrict
the ways in which governments can act and they are very hard to change. A government
usually has the legal right to withdraw from a trade agreement, but it is often practically
impossible to do so. Pulling out of a trade agreement may create too much risk of reverting to
trade wars, and may upset the settled expectations of many participants in the economy. But
amending a trade agreement can be very hard to do, just as it is usually very hard to change a

provision of a domestic constitution.

35. Tribunals like this one, which interpret trade agreements, can have a major impact on

how an agreement is understood and operates in practice. It is not easy, as just mentioned, for
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governments to change a trade agreement if it does not like the way in which it has been

interpreted.

36. This panel was constituted under a set of rules that apply to commercial arbitrations.
Usually these decisions are often not made public, are of primary concern to the parties only,
and are almost exclusively intended to definitively resolve a particular dispute rather than
establish any guidance for the future. The accompanying reasons for the decision may, quite
properly, be quite spare. Given the stakes for the wider public and the influence of tribunals like

this one, however, it is important to try to more fully elaborate the reasons behind a decision.

37. The award of this tribunal provides a review of the procedural steps that have led us to

this stage of the proceedings, and | would adopt that account in its entirety.

Part II: WAS S.D. MYERS AN INVESTOR IN CANADA, AND WHAT WAS ITS

INVESTMENT?

38. The existence and extent of a claimant’s rights under Chapter 11 depend on its ability to
prove that under the terms of Chapter 11 the claimant qualifies as an “investor” with a relevant

“investment”. My conclusions in this respect are as follows:

- S.D. Myers is a company incorporated under the laws of the United States and its

main headquarters and main operations were located there;

- The directing mind of S.D. Myers, Mr. Dana Myers, was interested in expanding into
the Canadian market. He established a Canadian company, Myers Canada, to
promote that end. He thought that having an affiliate with a distinctly Canadian
profile and employing Canadian expertise would make it easier to market and deliver

services;
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The major shareholders of S.D. Myers, rather than S.D. Myers itself, owned the
shares of Myers Canada. Technically, therefore, Myers Canada was not a

subsidiary of S.D. Myers. It was an affiliate;

S.D. Myers supplied that affiliate with about one million dollars worth of loans for

which it eventually expected repayment;

S.D. Myers also supplied its affiliate with technical know-how and managerial

direction;

S.D. Myers expected that both S.D. Myers and its affiliate would share in the profits

obtained from contracts performed wholly or partly in Canada;

Employees of S.D. Myers and those of Myers Canada acted in concert in many
respects. At times, employees from S.D. Myers actually came to Canada to work in
combination with employees of Myers Canada on marketing and other pre-
contractual efforts. During the short period when the border was open, seven
contracts were actually carried out involving the export of PCBs to the S.D. Myers’
facilities in Unite States. Myers Canada received a share of the revenues for its
efforts to assist customers on these contracts. An employee of S.D. Myers, Lynn
Fritz, came to Canada to further assist customers with such matters as draining

equipment and arranging for transportation;

The basic raison d’étre of Myers Canada was to promote and serve the interests of
S.D. Myers. The role of Dana Myers as the directing mind and controller of both

companies ensured that the relationship would continue.
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39. There is no way of escaping the fact that S.D. Myers had an investment in Canada at
least in this respect: it made a loan to an affiliate, Myers Canada. Article 1139, definition (d) of

NAFTA, expressly includes as an investment a loan to an affiliate.l

40. Article 1139 defines an investment as including an “enterprise”. Myers Canada certainly
gualifies as an enterprise. But should the enterprise Myers Canada be viewed as an investment
of S.D. Myers in Canada? My colleagues on this panel have concluded that it should be.
Looking at the substance of the relationship between the two companies, | agree. S.D. Myers
was an investor in Canada, and Myers Canada was at least one of its investments. S.D. Myers
has actually argued or implied that its investment actually extends beyond its interest in Myers

Canada.

41, This tribunal has decided, however, that it should not resolve at this first stage of
proceedings the extent to which S.D. Myers is correct in its wider assertions. The finding that
Myers Canada is an investment of S.D. Myers is entirely sufficient by itself to permit this tribunal
to examine and decide whether Canada breached various provisions of Chapter 11 that protect

investors and investments.

1 sp Myers argued that it qualified as having an investment in Canada under definition 1139(h):

“Interests arising from the commitment of capital or other resources in the territory of a Party to
economic activity in such territory, such as under:

0] contracts involving the presence of an investor’s property in the territory of the Party,
including turnkey or construction contracts or concessions; or

(ii) contracts where remuneration depends substantially on the production, revenue or profits
of an enterprise.”

I would leave it to the next round for the parties to explore this argument in more detail if either thinks
that doing so has some effect on the measure of compensation in this case. They may, if they wish,
similarly explore S.D. Myers’ argument that it qualified under definition 1139(e), an interest in an
enterprise that entitles the owner to share in income or profits of the enterprise.
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42. At the second stage, when the precise amount of compensation is to be determined, it
may or may not be necessary for this tribunal to explore the wider claims of S.D.Myers
concerning the scope of its investment. At this second stage, the tribunal might have the benefit
of more detailed evidence which might include reports from accounting experts. The tribunal
would also expect that the parties could address in more depth some of the subtler points that

could not be dealt with in the less focussed first stage.

43. The wider claims of S.D. Myers with respect to the scope of its investment include

certain “entity” claims. Specifically:

- S.D. Myers claims that S.D. Myers and Myers Canada operated in many respects as

a joint enterprise in Canada. The interest of S.D. Myers in that joint enterprise, it

argues, was part of its investment in Canada;2

- S.D. Myers claims that it had a branch operation in Canada3 S.D. Myers’
employees at times carried out various activities in Canada, claims S.D. Myers, from
marketing to overseeing the actual drainage of contaminated equipment and its
shipment to the United States. S.D. Myers’ interest in its “Canadian branch”, argues

S.D. Myers, was also part of its overall investment in Canada;

44. This tribunal has decided to leave these “entity” claims to the second stage. With more
information and argument from the parties, it will be easier to decide whether the “entity” claims
actually have any effect on the proper measure of compensation. If they do not, this panel

might decide to refrain from adjudicating upon them.

2 Article 201 defines an “enterprise” as including “any entity constituted or organized under applicable
law, whether or not for profit, and whether privately-owned or governmentally-owned, including any
corporation, trust, partnership, sole proprietorship, joint venture or other association.”

3 Article 1139 of NAFTA defines “enterprise” as including “a branch of an enterprise”.
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45. The wider claims of S.D. Myers also, at least implicitly, include “property” claims.

Specifically:

- S.D. Myers claims that S.D. Myers and its affiliate were poised to win many contracts
to remediate PCB wastes located in Canada, but were prevented from doing so by

the export ban imposed by Canada. S.D. Myers claims that it lost “market share” as

aresult.4

46. This tribunal has similarly decided to leave the “property issue” to the next stage of

proceedings.

Were the measures in this case “in relation to” S.D. Myers or its investment?

47. Article 1101 of NAFTA is as follows:
Scope and Coverage
1. This Chapter applies to measures adopted or maintained by a Party relating to:
(a) investors of another Party;
(b) investments of investors of another Party in the territory of the Party; and

(c) with respect to Articles 1106 and 1114, all investments in the territory of the
Party.

4 |n Manitoba Fisheries Ltd. v. Canada, [1979]1 S.C.R. 101 a company had many loyal customers who
used its services as a fish marketer. A federal statute then intervened and required that fish
producers instead use the marketing services of a Crown corporation. The company was effectively
put out of business. It claimed that an expropriation had taken place. The federal government, it
claimed, had expropriated its goodwill. The Supreme Court of Canada agreed. | will refrain at this
stage from deciding whether either “market share” or “goodwill” are included in the “property” branch
of the definition of investment under Chapter 11 of NAFTA; see Article 1139(g). | will also refrain from
exploring any similarities and differences between the facts of the Manitoba Fisheries case and those
before this tribunal in this case.



-15-

48. In this case, the requirement that the export ban be “in relation” to S.D. Myers and its
investment in Canada is easily satisfied. It was the prospect that S.D. Myers would carry
through with its plans to expand its Canadian operations that was the specific inspiration of the
export ban. It may be that the lead decision makers in Canada did not realize that S.D. Myers
had a major investment in Canada, Myers Canada. But this fact could have been easily
discovered. A government that targets a specific U.S. company for a trade-restrictive measure
can reasonably be expected to investigate and take into account the extent of that company’s
investment in Canada. A government that fails to do so cannot reasonably claim as a result that

that the measure was not “in relation” to the Canadian investment as well as the investor.

49. That is sufficient to dispose of the “relating to” requirement for the immediate purpose of
determining liability in this case. As the question was mooted in this hearing, however, it might
be useful to provide some comments on the wider theoretical issue: how high a hurdle is

presented by the requirement that a measure be “relating to” an investor or an investment?

50. Canada submits that the export ban related to trade in goods, not investment, and so

cannot be the subject of a Chapter 11 (Investment) claim.

51. For example, the case law under GATT/WTO (General Agreement on Tariffs and
Trade/World Trade Organization) has considered the meaning of “relating to” in the context of
Article XX (General Exceptions) of the GATT. Suppose a government seeks to justify an
infringement of a provision of GATT because it is carrying out, in a nondiscriminatory and
reasonable way, a measure “relating to the conservation of natural resources”. It is not enough
that the measure have some weak connection to conservation. To satisfy the requirements of
Article XX, according to the GATT/WTO case law, the measure must actually have a substantial

relationship with conservation.
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52. An unduly broad interpretation of Article XX (General Exceptions) would enable
governments to use it as a means of too easily avoiding some of the most fundamental norms of
the whole GATT/WTO system. It is understandable, therefore, that “relating to” in Article XX
has been interpreted as requiring a substantial link between government measures and the

values that are recognized in Article XX.

53. Canada suggests that “relating to” in Article 1101 of NAFTA has this effect: measures
that “incidentally” or “inadvertently” affect foreign investors or investment cannot be the subject

of Chapter 11 (investment) challenges.

54. Is it always true that any measure that only “incidentally” or “inadvertently” affects
investors is outside the scope of Chapter 11 (Investment)? | would think not. For example, a
government measure might have a legitimate even noble purpose, unrelated to trade, but have
the practical effect of devastating foreign investors and their operations, while leaving local
investors unscathed. It may be that the government’'s purpose could be readily accomplished
without this discriminatory impact. If all of that were true, there might still be a violation of
Article 1102 (National Treatment) of NAFTA. Inadvertence would not necessarily be a

successful defence.

55. The most sensible approach to understanding “relating to” in Article 1101 avoids viewing
that phrase in isolation. Rather, a tribunal must read Article 1101 in conjunction with the specific
provisions of NAFTA that protect investors. It would be rare that the clear purpose and scope of

such provisions will be frustrated by reference to Article 1101.

56. The general approach just proposed can be illustrated by examining the contents of a
specific investor-protection provision of Chapter 11, such as Article 1110. Article 1110 requires
compensation when there is an expropriation. An investor might have a right to compensation

under an expropriation, even if the measure has an entirely non-economic purpose (such as
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creating a national park). An investor might have a right to compensation even if the
government that enacted an expropriation measure primarily had in mind local owners and did
not consider or care whether some foreign owners might also be expropriated. The fact that the
impact on foreign owners was “incidental” or “inadvertent” would not preclude a valid claim for
compensation. The government measure would be sufficiently “related” to foreign investors and

their investment.

57. It is implausible that the obvious purpose and effect of Article 1110 would be frustrated
by taking an expansive view of the meaning of “relating to” in Article 1101. The point just made
is supported by a consideration of the wider legal context from which Article 1110

(Expropriation) is drawn.

58. Chapter 11 (Investment) largely incorporates norms that have a long history of being
incorporated into BITS (Bilateral Investment Treaties).> These agreements generally do not
say that they apply to measures “relating to” investments. Rather, BITS generally define

investment and then provide a series of norms that protect investments.

59. It seems obvious that the framers of NAFTA, in incorporating standard phrases from
BITS, intended that they would have their standard meaning, or something very close to it. Itis
implausible that the phrase “relating to” at the beginning of Article 1101 is somehow a signal
that these norms are generally weaker, or have less scope or application, in NAFTA than they

do elsewhere.

60. Thus Article 1110 of NAFTA is very similar in its wording (apart from the damage

formula) to the standard provision of expropriation in BITS entered into by the United States and

5 See generally K. J. Vandevelde, United States Investment Treaties: Policy and Practice (Deventer:
Kluwer Law and Taxation, 1992) and M. Sornarajah, The International Law on Foreign Investment,
(New York: Cambridge University Press, 1994) at. 225-276.
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by many other countries. Article 1101 of NAFTA will not generally result in an interpretation of
Article 1110 of NAFTA that makes it substantially weaker or narrower in scope than its

counterpart in a wide variety of BITS.

61. S.D. Myers, in its legal memorial, has pointed out that the Government of Canada has
itself issued formal statements that suggest that “relating to” in Article 1101 was not intended to
stand as a formidable hurdle to bringing claims. Indeed, the Government of Canada issued a
Statement of Implementation of NAFTA in the following terms:

Article 1101 states that section A covers measures by a Party (i.e., any level of
government in Canada) that affect:

- investors of another Party (i.e., the Mexican or American parent company or
individual Mexican or American investor);

- investments of investors of another Party (i.e., the subsidiary company or
asset located in Canada); and

- for purposes of the provisions on performance requirements and

environmental measures, all investments (i.e. all investments in Canada).6
[Emphasis Added]

62. In other words, the government submitted a formal statement to the Parliament of
Canada in which “relating to” is paraphrased as merely “affects”. To be fair, even in a formal
statement to Parliament, the Government of Canada may not choose each and every word with
the maximum possible care and precision. The statement is, however, a bit of confirmation for

the approach to Article 1101 that is fully supported by other considerations.

63. Article 1101 does convey some important information. For example, Article 1101
reinforces a special aspect of Article 1106: that unlike most other provisions it applies to the
treatment of all investors, and not only those from other NAFTA countries. Article 1101 also

informs us that “investment” for the purposes of Chapter 11 generally means “the investment by

6  Statement on Implementation, Canada Gazette Part 1 (1 January 1994) 68 at 148.
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one NAFTA in the territory of another.” But to repeat, the “relating to” phrase in Chapter 11 was
not generally intended to weaken the scope and strength of the specific investor-protection

provisions of Chapter 11.

64. The next step in this analysis is to look at the overall context in which Chapter 11
(Investment) of NAFTA occurs, with a view to better understanding the various specific

safeguards it provides for investments.

Part III: CHAPTER 11 IN THE CONTEXT OF INTERNATIONAL TRADE

AGREEMENTS GENERALLY

65. International trade agreements tend to address the liberalized or free movement of one
or more of four different economic factors: goods, services, people and investment. NAFTA
addresses all four in various ways. Chapter 11 (Investment) of NAFTA focuses on the free and

nondiscriminatory treatment of investors and investment.

66. NAFTA does not stand in isolation from other developments in international trade law.
Many of the ideas and legal phrases in NAFTA are drawn from the global trade law system that
used to be called the GATT system. That system was expanded and consolidated in the

Uruguay round of negotiations in 1994, leading to the creation of the WTO.

67. The 1947 GATT agreement addressed trade in goods. But many of its concepts, such
as prohibiting discrimination in the way states treat different trading partners, can be applied in
other areas like trade in services and investment. In 1994, the Uruguay round of the GATT
negotiations led to a new agreement, the GATS, which extended many GATT norms to trade

in services.
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68. Some parties to the Uruguay round of global trade negotiations wanted it expanded to
also include an extensive agreement on investment. A much more modest consensus,
however, was reached. The parties to the new WTO agreements agreed that with respect to

investment, there should be only a limited agreement on Trade-Related Investment Measures

(TRIMS).7

69. While the Uruguay round of WTO negotiations were not able to include an extensive
code on investment, the parties to NAFTA succeeded in doing just that. Chapter 11
(Investment) of NAFTA is a broad-ranging set of rights and remedies for individuals and
enterprises from one NAFTA state that invest in another. Many of these rights and remedies

are invoked by S.D. Myers in this case.

70. While the GATT/WTO system itself has not thus far gone down a similar route as
Chapter 11 (Investment) of NAFTA and included an extensive code that specifically protects
investors, many general ideas from the global system are reflected in Chapter 11. Norms such
as “national treatment”, for example, are a core part of the GATT/WTO provisions dealing with
trade in goods and services. Many dispute-settling panels under the GATT/WTO system have,
in varying circumstances, interpreted and applied that norm. This body of precedents is not
strictly binding on a NAFTA tribunal. But the GATT/WTO case law does provide considerable

guidance.

71. One recurring issue under the GATT/WTO system is as follows. Precisely to what

extent do various provisions of the GATT/WTO agreements limit the right of government to

7 The TRIMS agreement applies only to “investment measures related to goods”. Parties are
prohibited from adopting such measures that breach two core articles of the original GATT
agreement, Articles Il and Article XI. Article Il (National Treatment) of GATT requires a state to
extend “national treatment” - the most favorable treatment it applies to its own goods. In that way the
good is regulated or taxed once it has entered the local stream of commerce. Article XI (Quantitative
Restrictions) of GATT proscribes limitations on the import and export of goods.
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regulate in the interest of important public values, like the protection of health, safety and the
environment? Under international law, governments begin with the almost unlimited right to
make and enforce their own policy choices in these areas. Trade agreements, however, to
some extent limit the discretion of states. Certain measures may be incompatible with a trade
agreement. A government might wish to adopt a particular measure to protect the environment,
but be challenged by other governments who say that these measures would, contrary to

GATT/WTO guarantees, interfere with trade.

72. Under the GATT/WTO system, the tension between the regulatory authority of
government and respect for trade norms is often explored in the context of “Article XX” cases.
Article XX (General Exceptions) of the GATT is intended to recognize the abiding right of
governments, even in the face of certain open trade guarantees, to take reasonable measures
to protect the public welfare. Article XX provides, among other things, that governmental
measures can override various trade norms in the GATT when those measures are

“necessary to protect human, animal or plant life or health”.

73. Article XX (General Exceptions) does not, however, give carte blanche to override trade
norms. A trade-restricting measure must actually be “necessary” to the pursuit of the
governmental objective.  The introductory words (also called the “chapeau” of Article XX
(General Exceptions) of the GATT) stipulate that Article XX cannot be invoked to defend a
measure where that measure is “applied in a manner which would constitute a means of an
arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or

a disguised restriction on international trade”.

74. This opinion will explore the extent to which Article XX (General Exceptions) of the
GATT has been expressly incorporated into NAFTA. It will also discuss the extent to which the

basic ideas in Article XX, as interpreted and applied in the GATT system, are of assistance in
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interpreting certain provisions of NAFTA, even where the text of NAFTA does not expressly

refer to Article XX of the GATT.

75. Among the conclusions that | will arrive at is this: that in determining whether a foreign
investor has been discriminated against, contrary to Article 1102 (National Treatment) of
NAFTA, a tribunal may in many cases have to pursue the same kind approach as would be
taken in an Article XX case under the GATT. In patrticular, if:
- agovernment has a legitimate environmental objective;
and
- something about the situation of foreign investors unavoidably requires them to be
treated differently from local investors in order to achieve that environmental
objective
then the appropriate conclusion will generally be that that the foreign investors is not being
subjected to the kind of discrimniation that is prohibited by Article 1102 (National Treatment) of

NAFTA.

Bilateral Investment Treaties (BITS)

76. Apart from the GATT/WTO system and regional trade agreements like NAFTA, attempts
to provide in treaties for liberalized or free trade in investment have proceeded in at least two

different tracks.

77. One has been the BIT track. BITS are bilateral investment treaties. These are entered
into between pairs of states. The United States, for example, has a model BIT and a program of
entering into agreements with other states based on the model, albeit sometimes with variation
in the details. Many BITS have been entered into between pairs of states that do not include

the United States, such as Japan-China or Australia-Vietnam. Many BITS, including the current
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U.S. model, are very similar in content to Chapter 11 (Investment) of NAFTA. These BITS, like
NAFTA, include assurances of nondiscriminatory treatment, treatment in accordance with a
minimum international standard, a prohibition on trade-related investment restrictions and

guarantees of compensation when expropriations occur.

78. BITS often incorporate norms concerning investor protection that are identical, or similar,
to principles that are recognized in general international law. The international legal system
includes norms that arise from widely followed state practices and these general rules can apply
even to states that have not accepted the rule by way of an express provision of a treaty. For
example, under general international law, even apart from any specific treaty, an investor has a
right to compensation when its property is expropriated. (There is some dispute, however, over

the standard of compensation that applies in some situations.)

79. Many BITS, however, go beyond general international law in the matter of remedies.
These BITS provide an investor with a special method of recourse when it believes it has been
mistreated by the host state. The investor can, on its own initiative and without the co-operation
of its home state, submit its dispute with the host state to an arbitral tribunal. The latter has the
authority to make a legally binding determination of whether the host state has breached its
obligations to the investor under the treaty and to make a legally-binding order for

compensation.

80. General international law, by contrast, is primarily concerned with legal relations and
remedies among sovereign states. The wrong that is done to an investor, in the eyes of general
international law, is usually viewed as a wrong that is done to the investor's home state. If host
state A expropriates a company from home state B without compensation, it is state B that has
the right under general international law to bring a claim for compensation — not the company

itself. As far as general international law is concerned, state B is under no duty to bring the
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claim. It might decline to do so for various reasons. State B might not agree that the company
has a valid claim, it might not wish to absorb the expense of researching and advocating the

claim or it might not wish for diplomatic reasons to engage in a dispute with state A.

81. Chapter 11 (Investment) of NAFTA has followed many BITS in providing for an investor-
state dispute settlement process. The investor can choose among a variety of procedures. In
this case the investor has invoked its right to seek a binding determination from an arbitral
tribunal established pursuant to rules incorporated by the United Nations Commission on

International Trade Law (UNCITRAL).

82. With respect to the rest of the main text of NAFTA, an individual or company has no
independent right to pursue a claim. The claim must be brought by a state, not by an individual.
Article 2018(2) of NAFTA provides that a tribunal established under the general state-to-state

dispute settlement process can make an award of compensation.

83. In other words, the special investor-state dispute settling process in Chapter 20 is not
the only route for compensation where NAFTA is breached. Rather, it is the only route to
obtaining compensation that can be activated and conducted by a private claimant acting on its

own.

The Multilateral Agreement on Investment (MAI)

84. The other treaty track that has been pursued of late in the cause of investor protection,
has been the Multilateral Agreement on Investment. Its contents were largely patterned after
Chapter 11 (Investment), which in turn reflected many earlier BITS. A multilateral agreement
offered the prospect of simplifying and widening the international protection of investment.
Proponents of the MAI hoped that it might be a shared legal framework for investment

protection among many states throughout the world. The MAI was a project of the Organization
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for Economic Cooperation and Development (OECD), the “rich countries club”, but it was hoped

that states outside of the OECD might embrace it as well.

85. Drafts of the MAI triggered vigorous protests from various academics, social activists
and non-governmental organizations. Critics suggested that the MAI lacked balance. It would
enhance the rights of wealthy foreign corporations at the expense of local authorities who might
be pursuing valid public objectives. Governments might shy away from measures to protect
public health, environmental safety and other legitimate social concerns for fear of being “hauled
into court” by foreign investors under the investor-state dispute system. The “chilling effect” of
the MAI on public regulation would result not only from the risk of losing cases, but from the
inconvenience and expense of having to defend actions in front of tribunals. Critics variously
called for the MAI to be abandoned or for its language to be modified to better recognize
countervailing social values. The weight of outside criticism and the doubts of some
governments within the OECD led to a stalling of the MAI negotiations. No agreement is

currently in sight.

86. The experience of investor-state claims to date under NAFTA has been criticized in its
own right, and as a warning of the potential adverse effects of the MAI. Some academic
observers contend that some of the NAFTA claims that have been filed to date have challenged
the practical ability of governmental authorities to protect health and the environment. The
controversy over the MMT case has been a particular source of great concern. Canada settled,
for almost twenty million dollars, a massive claim that had been brought on behalf of a company
after a fuel additive it manufactured was banned. To critics, it showed that a measure

legitimately designed to protect public health had led to Canada’s obligation to pay dearly.

87. Of course, that is not the only way of looking at the matter. Counsel for the investor in

this case — the same counsel who acted for the investor in the MMT case — invited us to look at
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that case as similar to the present one: as one in which Canada wrapped up raw economic
protectionism in the guise of an environmental measure which was actually without scientific

merit.

88. Some proponents of liberalized trade are concerned about the “new protectionism”.
They argue that as old-fashioned tariff barriers are disappearing there is an emerging threat that
states will engage in a new and insidious kind of protectionism; one in which states cite health,
safety and environmental concerns as justifications for measures that are actually protectionist
in both their aim and effect. In the long run, the opponents of the “new protectionism” warn,
such measures may impair the very social causes they are supposed to promote. Trade
barriers can impede economic development that in turn leads to social and environmental

improvements.

89. The MMT case raised many of these broad issues, but NAFTA tribunals are just
beginning to have the opportunity to provide opinions on them. Counsel for both the investor
and Canada have indicated to us in this case that they would now very much welcome an
attempt by this panel to provide broad guidance on the nature and effect of Chapter 11
(Investment). There is no principle of stare decisis under the Chapter 11 system, but a decision
of earlier tribunals may be persuasive to those that follow — depending, of course, on the
cogency of the reasoning and the factual similarity of earlier disputes to those that are under
active consideration. Dispute-settling bodies under the WTO system have been generally
observing the principle of “judicial economy” — that they should decide no more than the issues

necessary to dispose of a particular dispute.

90. This opinion will address those issues necessary D dispose of this first stage of this
case, and in doing so will attempt to provide reasoning that is sufficiently well elaborated as to

be a potential source of assistance in the future. With respect to some of these issues, it would
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be possible for me b reach a particular conclusion on one legal basis, and avoid considering
other possible bases for reaching the same conclusion. | have not always, however, taken this
path of maximum avoidance. The parties to this case have devoted a great deal of thought,
energy and expense to arguing a variety of legal points and have expressly indicated their
desire for some broad guidance for the future. | would think it might be rather diseconomic from
their point of view for me to now refrain from expressing the opinion | have formed on some
important points that have been fully debated in these proceedings and which will likely be of

considerable ongoing interest.

91. While there is an ongoing political debate between those who favour more investor
protection and those who are concerned to protect the role of activist government, as a tribunal
under Chapter 11 is not our role to make political choices. It is rather out duty to interpret fairly
the actual words chosen by the framers of NAFTA. If those words amounted to a clear-cut
choice in favour of one political view over the other, a tribunal like ours would be obliged to be
faithful to the text and decide cases accordingly. It would be for the state parties to the NAFTA

to make any amendments that they deemed necessary in light of those decisions.

92. As | shall try to explain, however, it is in fact my view that a careful reading of NAFTA
reveals that NAFTA embodies a balanced approach. The open-trade guarantees of NAFTA
can and should be interpreted in light of the clear messages of concern that NAFTA and its
companion agreements express over protection and enhancement of the environment of the
entire region. NAFTA also provides direction on how to reconcile open trade norms with

environmental concerns. States are directed to find ways to achieve their freely chosen
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environmental standards that are as consistent as is reasonably possible with open-trade

guarantees.8

International agreements and the mutually supportive relationship of open trade and

environmental protection

93. The interpretation of Chapter 11 (Investment) of NAFTA requires an examination of a
wider legal context that includes environmental treaties as well as trade treaties. A close look at

these treaties reveals the following:

- Environmental agreements have acknowledged the importance of trade and
economic development, just as trade treaties have affirmed the importance of

environmental protection;

- In both trade treaties and environmental treaties, a general approach is taken to
reconciling the promotion of trade with the protection of the environment.

Governments have the unrestricted right to their environmental objectives. They can

8 See generally I. S. Moreno, J. W. Rubin, R. F. Smith lll, and T. Yang, “Free Trade and the
Environment: the NAFTA, the NAAEC and Implications for the Future” (1999) 12 Tulane International
Law Journal 405 at 458-459. The authors summarize a recent report of the WTO’s Committee on
Trade and the Environment as follows:

The CTE Report concluded, however, that the WTO was interested in building a constructive
relationship between trade and environmental concerns. It stated that trade and the environment
were both important areas of policy-making and should be mutually supportive to promote
sustainable development. The Report further indicated that governments had the right to
establish their national environmental standards in accordance with their own conditions, needs
and priorities, but that it was inappropriate for them to relax their existing standards or
enforcement merely to promote trade. The Report acknowledged that an open, equitable and
non-discriminatory multilateral trading system and environmental protection are essential to
promoting sustainable development. Finally, the CTE Report noted that removal of trade
restrictions and distortions, in particular high tariffs, tariff escalation, export restrictions, subsidies,
and non-tariff barriers, can potentially yield benefits for both the multilateral trading system and
the environment.
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aim as high as they like. In pursuing those standards, however, governments should
avoid measures that are discriminatory. Governments should also avoid measures
that restrict trade more than is reasonably necessary in order to achieve the

objectives they have freely chosen;

- Governments should seek ways in which the promotion of trade and the protection of

the environment can be mutually supportive.

A more detailed look at the environmental agreements that bear on this case will, |

believe, substantiate the broader ideas just proposed.

95.

In 1992, before NAFTA came into being, Canada, the United States and Mexico all

adopted the Rio Declaration on the Environment and Development. It recognizes that open

trading systems and environmental protection can be mutually supportive. Principle 12 of the

Rio Declaration is as follows:

96.

States should cooperate to promote a supportive and open international economic
system that would lead to economic growth and sustainable development in all
countries, to better address the problem of environmental degradation. Trade policy
measures for environmental purposes should not constitute a means of arbitrary or
unjustifiable discrimination or a disguised restriction on international trade. Unilateral
actions to deal with environmental challenges outside the jurisdiction of the importing
country should be avoided. Environmental measures addressing transboundary or
global environment problems should, as far as possible, be based on an international
consensus.

At the same time as NAFTA was entered into, the three parties also agreed to “The

North American Agreement on Environmental Cooperation” (NAAEC). In it, the parties

“reaffirm” the Stockholm Declaration on the Human Environment of 1972 and the Rio

Declaration on the Environment and Development.
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97. The NAAEC was entered into by the parties as one of the conditions that President
Clinton stipulated for approval by the United States of the main NAFTA agreement. The side-
by-side creation of the two agreements in itself suggests that the parties viewed open trade and
environmental protection as compatible goals, and the reference to the Rio Declaration makes it

clear that the goals can be viewed as mutually supportive.

98. The Vienna Convention on the Law of Treaties confirms the importance of the NAAEC to

the interpretation of the provisions of NAFTA. Article 31 of the Vienna Convention states that:

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;

(b) any instrument which was made by one or more of the parties in
connexion with the conclusion of the treaty and accepted by the other
parties as an instrument related to the treaty.

[Emphasis Added]

The Transboundary Agreement

99. The possibility of achieving both economic efficiencies and the effective management of
hazardous waste is recognized in the 1986 Transboundary Agreement between Canada and
the United States.9 The preamble of the Transboundary Agreement states:
...Recognizing that the close trading relationship and the long common border between
the United States and Canada engender opportunities for a generator of hazardous

waste to benefit from using the nearest appropriate disposal facility, which may involve
the Transboundary shipment of hazardous waste;

9  Agreement between the Government of the United States of America and the Government of Canada
concerning the Transboundary Movement of Hazardous Wastes C.T.S. 1986 No. 39 (Date of Entry
into Force 11 August 1986).
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Recognizing further that the most effective and efficient means of achieving
environmentally sound management procedures for hazardous waste crossing the
United States-Canada border is through cooperative efforts and controlled regulatory
schemes...

Article 2 of the Transboundary Agreement provides that:
The parties shall permit the export, import, and transit of hazardous waste across their
common border for treatment, storage, or disposal pursuant to the terms of their
domestic laws, regulations and administration practices, and the provisions of this
Agreement.

Article 5(2) of the Transboundary Agreement states:
The parties will cooperate in monitoring and spot-checking shipments of hazardous
waste to ensure, to the extent possible, that such shipments conform to the
requirements of the applicable legislation and of this Agreement.
To the extent that any implementing regulations are necessary to comply with this
Agreement, the parties will act expeditiously to issue such regulations consistent with
domestic law. Pending such issuance, the parties will make their best efforts to provide
notification in accordance with this Agreement where current regulatory authority is
insufficient. The parties will provide each other with a diplomatic note upon the issuance
and the coming into effect of any such regulation.

Article 11 states:

The provisions of this Agreement shall be subject to the applicable laws and regulations
of the Parties.

100. Article 11 cannot reasonably be interpreted as giving the parties free reign to exclude the
import or export of hazardous waste simply by enacting whatever domestic laws it chooses. To
do so would give no force or effect to the preamble statements and articles of the
Transboundary Treaty that call for cooperative efforts to permit transboundary movement in the

context of improving and protecting the environment of both Canada and the United States. .
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The Basel Convention

101. The Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal was signed by 105 states in 1989. It came into force in May 1992,

when twenty states had ratified it. Canada has become a party to it. The United States had not.

102. The Basel Convention commits its participants to:

- Ensure that the generation of hazardous wastes is reduced to a minimum (Article

4(2)(a));

- Ensure the availability of adequate disposal facilities, to the extent possible (Article
4(2)(0));

- Ensuring that the transboundary movement of hazardous wastes and other waste is
reduced to the minimum consistent with the environmentally sound and efficient
management of such wastes, and is conducted in a manner which will protect human

health and the environment against the adverse effects which may result from such
movement (Article 4(2)(d)).

103. It would be fair to say that the Basel Convention is not as strong as the Transboundary
Agreement in emphasizing the potential that transboundary movement has for achieving
economies and better protecting the environment. Article 4(2)(d) of Basel does, however,

acknowledge that the environmentally sound and efficient management of waste is not

necessarily accomplished by avoiding transboundary shipments.10

104. Furthermore, Article 11 expressly allows parties to enter into bilateral or multilateral
agreements for the transboundary movement of waste, provided that these agreements do not
undermine Basel's own insistence on environmentally sound management of waste. As far as
Canada and the United States were concerned, Article 11 “made room” for the continuation of

the Transboundary Convention with its clear emphasis on including transboundary movements

10 For more information on the Basel Agreement, see K. Kummer International Management of
Hazardous Wastes: The Basel Convention and Related Legal Rules (Oxford: Clarendon Press,
1995).
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as a means to be considered in achieving the most cost-effective and environmentally-friendly

solution to hazardous waste problems.11

105. The framers of NAFTA considered which earlier environmental treaties would prevail
over the specific rules of NAFTA in case of conflict. Article 104 provided that the Basel
Convention would have priority if and when it was ratified by all the NAFTA parties. The United
States had not done at the time of the export ban by Canada. The United States was mot,
therefore, required to comply with Basel rules as such and Canada could not, in a NAFTA

dispute, argue that a particular NAFTA rule must be subordinate to Basel.

106. Even if Basel had been ratified by all three NAFTA parties, Canada would not be able to
use it freely as a shield against a specific NAFTA obligation. Rather, according to Article 104 of
NAFTA, “where a party has a choice among equally effective and reasonable available
alternatives for complying” with a Basel obligation, it must choose the one which is least
inconsistent with NAFTA. If a party can find a way to comply with both NAFTA and Basel at the

same time — as it appears Canada likely could have done here — it must do so.

General provisions of NAFTA concerning the environment

11 NAFTA’s own Commission for Environmental Cooperation issued a report in June 1996 on the Status
of PCB Management in North America. Its discussion of the various agreements notes that:

Although NAFTA is designed to promote free uninhibited trade between the three countries, it
also recognizes the supremacy of the Basel Convention, the 1986 Agreement between Canada
and the United States, and the 1983 La Paz Agreement between the United States and Mexico in
case of any inconsistency between NAFTA and these environmental agreements. [Actually,
Basel is not supreme unless and until ratified]. In fact, the Canada — U.S. and Mexico — U.S.
hazardous waste agreements are predicated upon the free movement of hazardous waste
between the parties subject to prior notice and consent by the importing country. The Basel
Convention principle that disposal facilities be established within the country generating waste
and that transboundary movement of waste shall be reduced to the minimum do not apply to
bilateral movements of hazardous waste between the United States and Mexico or Canada
because these would be governed by the principle of freedom of movement, subject to
notification and consent of the country of import. Joint Book of Documents, Volume I, Tab 4.
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107. NAFTA came into force in 1994. The Preamble includes commitments to both open

trade and environmental protection. The three parties to NAFTA resolved, among other things,

to:

STRENGTHEN the special bonds of friendship and cooperation among their nations;

CONTRIBUTE to the harmonious development and expansion of world trade and
provide a catalyst to broader international cooperation;

REDUCE distortions to trade;
ENSURE a predictable commercial framework for business planning and investment;

BUILD on their respective rights and obligations under the General Agreement on
Tariffs and Trade and other multilateral and bilateral instruments of cooperation;

UNDERTAKE each of the preceding in a manner consistent with environmental
protection and conservation;

PROMOTE sustainable development;

STRENGTHEN the development and enforcement of environmental laws and
regulations.

108. The preamble is part of the text of NAFTA that is of assistance in understanding the

objects and meaning of specific detailed provisions.

109. As

already mentioned, the main NAFTA agreement was accompanied by a “side

agreement” on the environment namely, the North American Agreement on Environmental

Cooperation. Its Statement of Objectives include both:

and

Article 1(d) - support the environmental goals and objectives of the NAFTA;

Article 1(e) - avoid creating trade distortions or new barriers.

110. Article 3 of the NAAEC “Levels of Protection”, states that:

Recognizing the right of each Party to establish its own levels of domestic
environmental protection and environmental development policies and priorities, and
to adopt or modify accordingly its environmental laws and regulations, each Party
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shall ensure that its laws and regulations provide for high levels of environmental
protection and shall strive to continue to improve those laws and regulations.

111. The NAAEC mandates the creation of a Commission for Environmental Cooperation.
The Council of the Commission is authorized to strengthen cooperation on environmental laws
and regulations.  Without reducing levels of environmental protections, the Council is

considering ways to render technical requirements more compatible.12

112. The Preamble of NAFTA, the NAAEC and the international agreements affirmed in the
NAAEC suggest that specific provisions of NAFTA should be interpreted in light of the following

general principles:

- States have the right to establish high levels of environmental protection. They are
not obliged to compromise their standards merely to satisfy the political or economic

interests of other states;

- States should avoid creating distortions to trade;

- That environmental protection and economic development can and should be

mutually supportive.

113. These principles are all consistent with the express provisions of the Transboundary

Agreement and the Basel Convention on the international movement of hazardous waste.

114. Allogical corollary of these principles is that where a state can achieve its chosen level of

environmental protection through a variety of equally effective and reasonable means, it should

12 NAAEC, Atticle 10(3)(b)
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choose the alternative that is most consistent with its commitments under international
agreements to open trade. This corollary is also consistent with the language and case law

connected with the WTO family of agreements.

115. Article XX (General Exceptions) of GATT, it may be recalled, permits states to override
certain open trade norms of the GATT where it is “necessary” to do so in the interests of such
values as human and animal safety. In connection with Article XX and similar provisions in
other agreements that are part of the WTO package, dispute settling bodies have found that
states are free to set high standards. A dispute settling body has no authority to hold public
safety and welfare measures invalid merely because they strike that body as being
unreasonably demanding. A dispute settling body may find a breach of the GATT or a related
agreement, however, where that high standard is injurious to an open trade norm that is
recognized by the GATT and where that high standard could have been achieved by reasonably

available means that are less injurious to trade.

Article 1114 of NAFTA: Environmental Measures

116. Article 1114 of NAFTA states that:

1. Nothing in this Chapter shall be construed to prevent a Party from adopting,
maintaining or enforcing any measure otherwise consistent with this Chapter that
it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental concerns.

2. The parties recognize that it is inappropriate to encourage investment by relaxing
domestic health, safety or environmental measures. Accordingly, a Party should
not waive or otherwise derogate from, or offer to waive or otherwise derogate
from, such measures as an encouragement for the establishment, acquisition,
expansion or retention in its territory of an investment of an investor. If a Party
considers that another Party has offered such an encouragement, it may request
consultations with the other Party, and the two Parties shall consult with a view to
avoiding any such encouragement.
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117. Commentators on NAFTA have referred variously to Articles like 1114 as “tautologies” or
as “diplomatic, rather than legal’ statements. Whatever acknowledgment of environmental
concerns is stated in Article 1114 is tempered by the fact that measures must be “consistent
with this Chapter”. How can such a provision be of any incremental guidance in interpreting

what the Chapter actually means?

118. 1 do not think that Article 1114 must be viewed as empty rhetoric. Treaties are a form of
communication. Human beings engaged in communication sometimes repeat things even
where, on an abstract and logical plane, it may appear unnecessary to do so. Repetition can
serve, among other things, as a reminder or as a means of emphasizing a particular concern or
proposition. | view Article 1114 as acknowledging and reminding interpreters of Chapter 11
(Investment) that the parties take both the environment and open trade very seriously and that
means should be found to reconcile these two objectives and, if possible, to make them
mutually supportive. | have already indicated that the context of NAFTA as a whole clearly
provides the basic approach that should be followed: parties are free to choose high
environmental standards, but should adopt and apply them in a way that avoids barriers to trade

that are not necessary in order to achieve the environmental purpose.

Part IV: ARTICLE 1102 (NATIONAL TREATMENT) OF NAFTA

119. The next stage in my analysis is to consider the specific provisions of Chapter 11

(Investment) that Canada allegedly breached.

120. S.D. Myers contends that the Canadian government denied it “national treatment”
contrary to Article 1102 of NAFTA. Article 1102(1) states:

(1) Each Party shall accord to investors of another Party treatment no less favorable
than it accords, in like circumstances, to its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments. [Emphasis added]
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121. Article 1102(2) is identical, except that it refers to investments, rather than investors:
(2) Each Party shall accord to investments of investors of another Party treatment no
less favorable than it accords, in like circumstances, to investments of its own
investors with respect to the establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition of investments. [Emphasis
added]

122. Article 1102(3) addresses the obligation of subnational units — local states or provinces —
and clarifies that the relevant comparison is with how the investment or investor is treated

compared to the best treatment accorded to investments or investors from the same federation:
3) The treatment accorded by a Party under paragraphs 1 and 2 means, with
respect to a state or a province, treatment no less favorable than the most

favorable treatment accorded, in like circumstances, by that state or province to
investors, and to investments of investors, of the Party of which it forms a part.13

123. The Government of Canada argues that its contested measure merely established a
uniform regulatory regime in which all will be treated equally. No one was permitted to export
PCBs. S.D.Myers contends that Article 1102 (National Treatment) was breached by a ban on
the export of PCBs that was not justified by bona fide health or environmental concerns, but
which had the aim and effect of protecting and promoting the market share of producers who

were Canadians and who would perform the work in Canada.

124. Articles 1102(1) and 1102(2) refer to treatment that is accorded to a party’s own
nationals “in like circumstances”. The phrase “like circumstances” is obviously open to a wide

variety of interpretations in the abstract, and in the context of a particular dispute.

13 Article 1102(4) appears to be of little relevance to the current dscussion. It clarifies that a state
cannot require that a minimum level of equity in an enterprise in its territory be held by its own
nationals, and that an investor of another Party cannot be required to sell or otherwise dispose of its
investment in the territory of the Party.
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125. The Supreme Court of Canada has explored the complexity of making comparisons as it
has developed its line of decisions on non-discrimination against individuals. In Law Society of
British Columbia v. Andrews, the Court stated that whether discrimination exists cannot be
determined by applying a mechanical test of whether similarly situated individuals are treated
the same. Whether individuals are “similarly situated”, and have been treated in a substantively
equal manner, depends on an examination of the wide context in which a governmental

measure is established and applied and the specific circumstances of each case.l4

126. In the WTO system, dispute settling panels and the appellate bodies have often had to
apply the context of “like products”. The case law has emphasized that the interpretation of
“like” must depend on all the circumstances of each individual case. The case law also
suggests that close attention must be paid to the legal context in which the word “like” appears.
The same word “like” may have different meanings in different provisions of the GATT. In
Japan — Taxes on Alcoholic Beverages, the Appellate Body states at paragraphs 12.2 and 12.3:
[the interpretation and application of “like”] is a discretionary decision that must be made
in considering the various characteristics of products in individual cases. No one
approach to exercising judgment will be appropriate for all cases. The criteria in [an
earlier case], Border Tax Adjustments should be examined, but there can be no one
precise and absolute definition of what is “like”. The concept of “likeness” is a relative
one that evokes the image of an accordion. The accordion of “likeness” stretches and
squeezes in different places as different provisions of the WTO Agreement are applied.

The width of the accordion in any one of those places must be determined by the
particular provision in which the term “like” is encountered as well as by the context and

the circumstances that prevail in any given case to which that provision may apply.1®
127. In considering the meaning of “like circumstances” of Article 1102 (National Treatment)
of NAFTA, it is similarly necessary to keep in mind the overall legal context in which the phrase

appears.

14 [1989] 1 S.C.R. 143, at paragraphs 27 to 31.

15 AB-1996-2
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128. In the GATT context, a prima facie finding of discrimination in “like” cases often takes
place within the overall GATT framework, which includes Article XX (General Exceptions). A
finding of “likeness” may not dispose of the case, rather, it may set the stage for an inquiry into
whether the different treatment of situations found to be “like” is justified by legitimate public

policy measures that are pursued in a reasonable manner.

129. Article 1102 (National Treatment) of NAFTA is not made subject to 