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A. PROCEDURE

1 PROCEDURE LEADING TO DECISION ON JURISDICTION

1. On 12 August 2002, the International Centre for Settlement of Investment Disputes
(“ICSID” or “the Centre”) received from Salini Costruttori S.p.A. and Italstrade S.p.A.,
both companies incorporated under the laws of Italy (the “Claimants”), a request for
arbitration, dated 8 August 2002, against the Hashemite Kingdom of Jordan (“Jordan” or
the “Respondent”). On 15 August 2002, the Centre, in accordance with Rule 5 of the
ICSID Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings
(“the Institution Rules”) acknowledged receipt of the request and on the same day
transmitted a copy to the Hashemite Kingdom of Jordan and to its Embassy in Washington,

D.C.

2. On 30 September 2002, the Claimants filed a further submission concerning the
Centre’s jurisdiction over the dispute. The request was further supplemented by a letter of
the Claimants dated 28 October 2002 responding to a letter from the Centre of 24 October
2002. The Centre also received several letters from the Secretary General of the Jordan
Valley Authority, Ministry of Water and Irrigation, Jordan, urging that the request for
arbitration not be registered for jurisdictional reasons. The Claimants also wrote to the

Centre in response to those letters.

3. The request, as supplemented by the Claimants’ letters of 30 September 2002, 28
October 2002 and 4 November 2002, was registered by the Centre on 7 November 2002,
pursuant to Article 36(3) of the ICSID Convention. On the same day, the Secretary-General
of ICSID, in accordance with Rule 7 of the Institution Rules, notified the Parties of the
registration and invited them to proceed to constitute an Arbitral Tribunal as soon as

possible.



-3-

4. Following that registration and invitation, the Respondent accepted a proposal by the
Claimants that the Arbitral Tribunal be composed of three arbitrators, one appointed by

each Party, and the third appointed by the two Party-appointed arbitrators.

5. The Claimants, by a letter of 20 January 2003, appointed Mr. Bernardo Cremades, a
Spanish national, as arbitrator and the Respondent appointed Mr. Eric Schwartz, a national
of the United States of America, as arbitrator. Counsel for the Claimants objected to the
appointment of Mr. Schwartz, citing as a reason other cases involving one of the Claimants
in which Mr. Schwartz had acted as opposing Counsel and noting that the appointment
would be challenged if Mr. Schwartz were to accept. Both Mr. Cremades and Mr. Schwartz

accepted their appointments.

6. Both Party-appointed arbitrators having failed to appoint a presiding arbitrator by the
14 February 2003 deadline agreed by the Parties, and more than 90 days having elapsed
since the registration of the request for arbitration, the Claimants, by letter of 19 February
2003, requested the Chairman of the ICSID Administrative Council to appoint the presiding

arbitrator, pursuant to Article 38 of the ICSID Convention.

7. On 10 March 2003, the Acting Chairman of the ICSID Administrative Council, in
consultation with the Parties, appointed H.E. Judge Gilbert Guillaume of France as the

presiding arbitrator and Judge Guillaume accepted his appointment.

8. All three arbitrators having accepted their appointments, the Centre, by a letter of 18
March 2003, informed the Parties of the constitution of the Tribunal, consisting of H.E.
Judge Gilbert Guillaume, Mr. Bernardo Cremades and Mr. Eric Schwartz, and that the
proceeding was deemed to have commenced on that day, pursuant to Rule 6(1) of the ICSID

Arbitration Rules.

9. The first session of the Tribunal was scheduled to be held on 12 May 2003, but, on 8
April 2003, the Claimants filed a proposal for the disqualification of Mr. Eric Schwartz as

an arbitrator pursuant to Article 57 of the ICSID Convention. The remainder of the
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proceeding was, therefore, pursuant to ICSID Arbitration Rule 9(6), suspended pending a
decision on the proposal. Mr. Schwartz subsequently resigned his appointment and, on 28
May 2003, the Respondent appointed Sir lan Sinclair, a national of the United Kingdom, to
fill the vacancy created by the resignation of Mr. Schwartz. Upon the acceptance of the
appointment by Sir lan on 3 June 2003, the Tribunal was reconstituted and the proceeding

was deemed to have recommenced on that date pursuant to ICSID Arbitration Rule 12.

10. The reconstituted Tribunal was presented with, and adopted, the agreement reached by
the Parties on several issues of procedure at an informal meeting held in Paris on 12 May
2003. The Parties had agreed that the issue of jurisdiction should be determined first. The
schedule for the submission of written pleadings on jurisdiction had also been agreed by the

Parties.

11. The written submissions of the Parties on jurisdiction were filed in a timely manner as
agreed by the Parties. The Respondent’s Memorial on Jurisdiction was followed by the
Claimants’ Counter Memorial on Jurisdiction, followed by the Respondent’s Reply and

then the Claimants’ Rejoinder.

12. In accordance with a schedule agreed after several exchanges of correspondence
between the Tribunal and the Parties, and in consultation with the Centre, the hearing on
jurisdiction was held at the offices of the World Bank in Paris, on 1 and 2 April 2004. The
Parties were represented by their respective counsel who made presentations to the
Tribunal. Present at the hearing were Members of the Tribunal: H.E. Judge Gilbert
Guillaume, President, Mr. Bernardo Cremades and Sir lan Sinclair, QC; Secretary of the
Tribunal: Mr. Ucheora O. Onwuamaegbu of the ICSID Secretariat; Representatives of the
Claimants: Professor Antonio Crivellaro (Counsel), Mr. Andrea Carlevaris (Counsel),
Mr. Lorenzo Melchionda (Counsel), and Mr. Claudio Lautizi (Engineer, Salini Costruttori
S.p.A.); and Representatives of the Respondent: Mr. Aiman Odeh (Counsel), Professor
Philippe Sands, QC (Counsel), Ms. Nadine Khamis (Counsel) and an official of the

Jordanian Embassy in Paris.
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13. Following the hearing, Members of the Tribunal deliberated by various means of

communication, including a meeting for deliberations in Paris on 24 May 2004.

14. On 29 November 2004, the Centre transmitted the Tribunal’s Decision on Jurisdiction
to the parties, with a corrected version being transmitted on 7 December 2004. Paragraph

179 of the Decision reads in part as follows:

“... the Tribunal unanimously:

(@) Decides that this Tribunal has jurisdiction over the Claimants' claims that Jordan, by
refusing to accede to the Claimants' request to refer the dispute to arbitration pursuant to
Article 67(3) of the Contract, breached Articles 2(3) and Article 2(4) of the Bilateral
Investment Treaty concluded between Jordan and Italy on 21 July 1996;

(b) Decides that the Tribunal has no jurisdiction over the Claimants' other claims;

(c) Makes the necessary order for the continuation of the procedure pursuant to
Acrbitration rule 41(4); and

(d) Reserves all questions concerning the costs and expenses of the Tribunal and the
costs of the Parties for subsequent determination.”
15. A copy of the Tribunal’s Decision on Jurisdiction is attached to the present Award as

an integral part of such.

2 PROCEDURE LEADING TO AWARD ON MERITS

16. In the cover letter of 29 November 2004, transmitting the Decision on Jurisdiction to
the Parties the Tribunal, through its Secretary, invited the Parties to confer and advise it of
proposed dates and time limits for the further procedures in the case pursuant to ICSID

Arbitration Rule 41(4).

17. By letter of 9 February 2005, the Claimants informed the Tribunal that they were
“completing the examination of the file in order to check whether the available evidence
allowed them to prosecute their case within the limits framed by the Tribunal with
reasonable chances of success” and that they would revert to the Tribunal by the end of the

month. By a letter of 22 March 2005, the Claimants requested the Tribunal to proceed to
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examine the merits of the case, and proposed that a period of about one month be allowed
for the filing of each submission. The Claimants’ further letter of 24 March 2005
communicated to the Tribunal an agreed schedule on which the Parties sought the

Tribunal’s approval.

18. The Tribunal in its Procedural Order No. 1, of 6 April 2005, approved and set out time
limits for submissions on the merits, as agreed by the Parties, as well as the dates for the

hearing on the merits.

19. In line with the schedule agreed by the Parties and the Tribunal, the Claimants’
Statement of Claim was filed on 9 May 2005; the Respondent filed its Counter Memorial on
the merits on 13 June 2005; the Claimants filed their Reply on 5 July 2005; and the

Respondent’s Rejoinder was filed on 1 August 2005.

20. In a letter of 2 August 2005, the Respondent informed the Tribunal that it did not
consider it necessary that any witnesses attend the hearing, and the Claimants in their
response dated 4 August 2005, while agreeing that the Tribunal may decide the case
exclusively on the evidence so far provided, disagreed with the Respondent’s underlying

reasoning for the absence of witnesses.

21. As agreed by the Parties, the hearing on the merits was held in Paris on 20 September
2005. The Parties were represented by their respective counsel who made presentations to
the Tribunal. In attendance at the hearing were Members of the Tribunal: H.E. Judge
Gilbert Guillaume, President, Mr. Bernardo Cremades and Sir lan Sinclair, QC; Secretary to
the Tribunal: Mr. Ucheora O. Onwuamaegbu of the ICSID Secretariat; Representatives of
the Claimants: Professor Antonio Crivellaro (Counsel), Mr. Andrea Carlevaris (Counsel),
Mr. Lorenzo Melchionda (Counsel), and Mr. Richard Appuhn (Contracts Manager, Salini
Costruttori S.p.A.); and Representatives of the Respondent: Mr. Aiman Odeh (Counsel),
Professor Philippe Sands, QC (Counsel), Ms. Alison Macdonald (Counsel), and Ms. Nadine
Khamis (Counsel). Full verbatim transcripts were made of the hearing and distributed to

the Parties, as were cassettes of audio recording of the hearing.
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22. Following the hearing, Members of the Tribunal deliberated by various means of
communication, including a meeting in Paris on 21 September 2005; and on January 10,
2006, the Tribunal declared the proceeding closed pursuant to ICSID Arbitration Rule
38(1).

23. The Tribunal has taken into account all pleadings, documents and testimony in this

case.

B. SUBMISSIONS AND ARGUMENTS OF THE PARTIES

24. In their Statement of Claim dated 9 May 2005, Salini Costruttori S.p.A. and Italstrade
S.p.A. recall that, on 15 November 2004, the Arbitral Tribunal decided that it *“has
jurisdiction over the Claimants’ claims that Jordan, by refusing to accede to the Claimants’
request to refer the dispute to arbitration pursuant to Article 67(3) of the Contract, breached
Articles 2(3) and 2(4) of the Bilateral Investment Treaty concluded between Jordan and
Italy on 21 July 1996 (see para 14 above). Within this framework, the Claimants contend
that “Jordan has undertaken to submit the Claimants’ contractual claims to arbitration and
subsequently failed to abide by such undertaking” and that this failure “amounts to a

violation of the BIT” concluded between Italy and Jordan.

25. According to the Claimants, throughout the period 1997-1999, recourse to arbitration
was an issue that was “kept open and constantly considered by the Jordanian Government.”
Then, in February 2000, a delegation of the Italian Government, including the Prime
Minister, paid an official visit to Amman during which it met a delegation of the Jordanian
Government headed by Prime Minister Abdur Ra’uf Rawabdeh. The Claimants stress that
the settlement of the dispute was discussed during this meeting and submit that the Prime
Minister of Jordan then “agreed to endeavour to reach an agreement on the amount still due

by Jordan and, failing such agreement, to refer any outstanding matters to arbitration.”

26. In support of this submission, the Claimants produce a declaration of Mr. Piero

Fassino, former Italian Minister of Foreign Trade and a declaration of the former Italian



-8-

Ambassador in Amman, Mr. Stefano Jedrkiewick, dated 27 April 2005, stating that during
the meeting, “[t]he two sides agreed that the claims raised by the Italian firm “Salini’ against
the Hashemite Kingdom of Jordan shall be submitted to a procedure of arbitration according
to the Jordanian law (and not according to the international law).” They add that the terms
of the agreement were confirmed in the presence of his Majesty the King of Jordan. The
Claimants also communicate to the Tribunal two letters from the Italian Ambassador to the
Prime Minister of Jordan dated 10 May and 25 June 2000, recalling the agreement they had
reached and asking for its implementation. The Claimants note that those two letters did not
receive any answer by the Jordanian Government and conclude that “Jordan’s silence
demonstrate, not only that the Jordanian Government had decided to disregard its

international commitment, ... but also that it could not deny the content of these letters”.

27. The Claimants add that “the only piece of evidence so far provided by Jordan allegedly
denying the existence of an agreement to submit the dispute with the Claimants to
arbitration is a statement by the former Prime Minister of Jordan” dated 21 July 2003
stating that during the meeting he only undertook to assist to amicably settle the dispute and
“in the event that amicable settlement failed he would present this matter before the Council
of Ministers.” The Claimants submit that this statement does not constitute reliable
evidence. They stress in particular that it contradicts previous declarations of the former
Prime Minister. They contend that Mr. Rawabdeh never brought the matter to the Council
after the bilateral meeting of February 2000, and on 27 March 2000, he instructed the
competent Minister to avoid arbitration without bringing the matter to the Council. The
Claimants conclude that, “in February 2000, an international agreement was verbally
concluded between the Governments of Italy and Jordan to the effect of referring the
Claimants’ claims to arbitration” and that “the Respondent has not honoured this

intergovernmental agreement.”

28. The Claimants then submit that Jordan’s undertaking to arbitrate the dispute is binding.
In this respect they stress that the commitment was undertaken by the Prime Minister

himself, that it was intended to be binding and that no form requirement is prescribed.
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According to them the agreement thus reached prevails over the original provisions of the
Contract. As a consequence prior approval of the arbitration by the Council of Ministers

was no Ionger necessary.

29. The Claimants contend that, by reneging on its commitments, Jordan breached its
obligation to ensure a “just and fair treatment” of the Claimants’ investment, as provided in
article 2(3) of the BIT. In this respect they invoke a number of arbitral awards and more
specifically those in Metalclad Corporation v. United Mexican States (ICSID Case No.
ARB(AF)97/1); Tecnicas Medioambientales Tecmed S.A. v. United Mexican States (ICSID
Case No. ARB(AF)00/2); and MTD Equity Sdn Bhd and MTD Chile S.A. v. Chile (ICSID
Case No. ARB/01/7).

30. The Claimants also submit that Jordan violated its obligation “to create and maintain in
its territory a legal framework apt to guarantee to investors ... the compliance in good faith,
of all undertakings assumed with regard to each specific investor” as provided in article 2(4)
of the BIT. They stress that the commitment taken in February 2000 to go to arbitration
must be viewed as an undertaking assumed with regard to a specific investor and is covered
by article 2(4). Moreover, Jordan did not take the relevant decisions to implement the

agreement and, on this ground too, violated article 2(4).

31. According to the Claimants, Jordan’s conduct “must also be viewed in the light of

several other provisions of the BIT, namely, articles 3(2), 9(2) and 11(1).”

32. In consideration of the above, the Claimants request the Arbitral Tribunal to declare
“that, by refusing to implement the agreement reached in February 2000 with the Italian
Government, Jordan has breached both the agreement and the BIT.” They also seek an
order from the Tribunal “ordering the Respondent to implement the February 2000
agreement forthwith without restrictions or obstacles.” They finally ask that Jordan be
ordered to pay to the Claimants’ damages “to compensate the Claimants for the costs and
expenses they have sustained in connection with the ICSID arbitration proceedings,” in the

amount to be later substantiated.
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33. The Hashemite Kingdom of Jordan filed its Counter Memorial on 13 June 2005. It
recalls that, under clause 67(3) of the contract concluded by the Jordan Valley Authority
(JVA), “[a]ny dispute ... shall be finally settled by reference to the competent Court of law
in the Kingdom, unless both parties shall agree that the dispute shall be referred to
arbitration. If the first party being a Government department or public Corporation or local
authority, shall consider settlement of the dispute by arbitration, then, and in such case, the
said party shall obtain the prior approval of the Council of Ministers of the Kingdom to
proceed with the aforesaid settlement accordingly.” The Respondent states that “this Clause
envisages two steps: (1) agreement of both parties to arbitration (the parties being JVA and
the Claimants) and (2) the approval of the Council of Ministers of the Kingdom.” It adds
that “[a]s a result of the persistence of the Claimants in raising their alleged grievances
through various levels and diplomatic channels, this matter was raised before the Council of
Ministers on two occasions, and referral to arbitration was refused by the Council of

Ministers on each occasion.”

34. The Respondent states that, contrary to what is alleged by the Claimants, “up until
December 1998 ... the Government and authorities of Jordan consistently took the position
that arbitration was never considered appropriate to settle this dispute.” The Claimants
were indeed informed on 17 December 1998 that the Council of Ministers had rejected their
request for arbitration. However they persisted in their attempts and were “able to include
their dispute on the agenda of the visit of an Italian governmental delegation to Jordan in

February 2000.”

35. The Respondent produces a statement relating to this visit emanating from the then
Prime Minister of Jordan Mr. Abdul Ra’uf Rawabdeh and two statements from the then
Jordanian Minister of Water and Irrigation Dr. Kamel Mahadin. The Respondent states that
“after the visit of the Italian delegation” and in conformity with the commitments taken
during that visit, “the Council of Ministers considered the matter,” taking, inter alia, into
consideration the positions previously taken by the Minister of Water and Irrigation and by

the Minister of Finance. After discussion, the Council decided not to approve a reference of
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the matter to arbitration. Accordingly the Prime Minister, on 27 March 2000, sent a letter to
the Minister of Water and Irrigation advising him of this decision. On his return from an
official journey outside Jordan, Dr. Mahadin informed the Italian Authorities of the content
of this letter and promised to look again into the matter. Consequently, on 1 May 2000, he
wrote to the Prime Minister proposing a new attempt for settlement of the dispute through
negotiation and arbitration. On 18 June 2000, “the Government resigned before having
responded to Dr. Mahadin’s letter of 1 May 2000 and to the Italian Ambassador’s letter of
10 May 2000. The question was again raised by the Italian Ambassador on 21 June 2000.
It was not found necessary within the new Government to reconsider the matter.
“Accordingly, JVA wrote a letter to the Claimants dated 28 August 2000 advising them of
the Council of Ministers’” decision not to refer the matter to arbitration”. New attempts were

made by the Claimants without success in particular in 2005.

36. Thus, according to the Respondent, “there was never any agreement to refer the matter
to arbitration, whether by JVA or by the Kingdom of Jordan and ... accordingly the

Claimants’ claim fails on the facts.”

37. Moreover “Jordan submits that, even if there was an agreement between the Prime

Ministers of Jordan and Italy, which is denied, then:

a) The terms of the alleged oral agreement are insufficiently clear or specific
to show an intent that Jordan be bound to submit to arbitration.

b) The alleged oral agreement was an inter-State agreement, so that any rights
and obligations it may have created arose only between Jordan and Italy.

c) The terms of the alleged oral agreement show no intention to create rights in
any third party.

d) The terms of the alleged agreement show no intention to create rights which
may be related to or enforced under the BIT.

e) It was clear to the Claimants at the time of the alleged oral agreement that
any such agreement by the Prime Minister of Jordan should have to be
ratified by the Council of Ministers, pursuant to clause 67(3) of the contract,
and that never happened.”

38. The Respondent also contends that even if the alleged agreement was made in the
terms stated by the Claimants (which is denied), there had been no violation of article 2(3)

and 2(4) of the BIT. Furthermore it recalls that “since the Tribunal has limited the case to
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whether Jordan has breached articles 2(3) and 2(4) ... there can be no question of finding a
breach” of articles 3(2), 9(2) and 11(1). In any event recourse to those further articles does

not assist the Claimants’ case.

39. Insummary, Jordan submits that:

(1) There was no agreement to refer the matter to arbitration.
(2) Further or alternatively, even if there was such an agreement:

a) It was an interstate agreement between Jordan and Italy, which created no
rights for the Claimants, and upon which they cannot rely;

b) The alleged failure to refer the matter to arbitration in light of the alleged
agreement does not constitute a breach of Article 2(3) or Article 2(4) of the
Bilateral Investment Treaty.

Accordingly, on the basis of the evidence and legal arguments presented in this Counter-

Memorial, Jordan requests the Tribunal to adjudge and declare that:

(1) The Claimants’ claim be dismissed.
(2) The Claimants be required to pay Jordan’s costs in this matter and the costs of the
Arbitral Tribunal.

40. On 5 July 2005, the Claimants filed their reply in which they maintain their position
with respect to the discussions, which took place before February 2000. They also submit
that “Jordan is incapable to establish that the Council of Ministers has re-deliberated after
February 2000. This confirms that the need for such a re-deliberation was excluded or not
mentioned in the February 2000 inter State agreement and this further confirms that the
Italian witnesses tell the truth”. Moreover the letters of 27 March, 2000 and 28 April 2000
do not refer to any resolution of the Council of the Ministers taken after February 2000. In
this respect Mr. Rawabdeh’s supplementary affidavit attached to the Counter-Memorial “is
unsupported by any evidence and does not substantiate the Respondent’s case at all.” Dr.
Mahadin’s statement also produced by Jordan is “incorrect and on the whole, unreliable.”
A Dbilateral agreement to submit the case to arbitration has been concluded between Italy and

Jordan during the February 2000 meeting.
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41. The Claimants submit that they are the beneficiaries of this agreement and that they are
entitled to rely on the undertaking then given by Jordan. According to them, the terms of
the agreement are extremely clear and specific. Moreover the agreement is “self standing”
and has become the exclusive source of Jordan’s obligation to refer the dispute with the
Claimants to arbitration”. “Subsidiarily, even assuming that the source of such obligation is
still to be found in article 67(3)(b) [of the contract], the actual modalities in which Jordan’s
consent was given, i.e.,, through its Prime Minister and in the context of an
intergovernmental agreement, produced the same effect as the approval by the Council of
Ministers originally foreseen. In both cases, submission to, and approval by, the Council of

Ministers has become irrelevant.”

42. The Claimants also maintain that Jordan’s conduct constitutes a violation of articles

2(3), 2(4), 3(4), 9(2) and 11(1) of the BIT.

43. In conclusion, the Claimants request an award:

(@) declaring that an agreement was reached in February 2000 between Jordan and
Italy to the effect of deferring to arbitration the Claimants’ claim;

(b) declaring that Jordan has refused to implement this agreement with no valid
justification;

(c) declaring that the breach of the February 2000 agreement amounts to a breach
of the BIT;

(d) ordering Jordan to implement the February 2000 agreement;

(e) ordering Jordan to pay to the Claimants the damages illustrated in Chapter V of
the Statement of Claim, i.e. the costs they have sustained in the ICSID
proceedings, in the amounts which will be specified and proved by the
Claimants either prior to or after the hearing of September 2005 in
consideration of the costs of the litigation activities which will be incurred up to
that time.

44. On 1 August 2005, the Respondent filed its Rejoinder in which it expresses the wish
“to correct a number of factual inaccuracies in the Claimants’ Reply” and “to respond to
certain of the Claimants’ factual omissions”. It maintains that the Council of Ministers of

Jordan met between the February 2000 meeting and the letter of the Prime Minister dated

March 27, 2000, and did not agree to refer the matter to arbitration.
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45. Jordan further submits that the Claimants cannot rely on the alleged agreement and that

there has been no violation of the BIT.

46. Finally Jordan reiterates its submission as presented in its Counter-Memorial.

*k*x

47. At the oral hearing, on 20 September 2005, the Claimants reiterated and developed
their arguments as formulated in their written memorials. They stressed the importance of
the letters sent by the Italian Ambassador in Amman on 10 May and 25 June 2000 to the
Prime Minister of Jordan as proof of the agreement reached in February 2000 to submit the
dispute to arbitration. They recalled that those letters received no answer and that Jordan
has been unable to establish that the matter was discussed after the February meeting by the
Council of Ministers. They submitted that the Jordanian thesis is incompatible with the
correspondence exchanged at the time. They contended that Jordan flouted its obligation to
submit the dispute to arbitration and thus violated both general international law and the
BIT concluded between Italy and Jordan, in particular in its articles 2(3), 2(4), 3(2), 9 and
11(1).

48. In response, the Respondent observed that the Claimants have the burden of proving
the facts and establishing the law and have failed to do it. They noted that, in letters
emanating in 2005 from the Italian authorities, there is no mention of the alleged agreement
of February 2000. They submitted that, even assuming that the Claimants’ factual
allegations were correct there had been no violation of the BIT in particular in its articles
2(3) and 2(4). They added that the Tribunal has no jurisdiction over the other provisions of
the BIT. Finally, they argued that all the costs of the Tribunal and all of Jordan’s costs in

preparing this phase of the proceedings should be borne by the Claimants.

49. In their second round of oral presentation, the Claimants added that their reference to
some new provisions of the BIT could not be considered as new claims, but must be

regarded as ancillary or additional claims as contemplated by Article 46 of the ICSID



-15-

Convention and Rule 40 of the Arbitration Rules. They contested the interpretation given
by the Claimants to the 2005 letters. They asked the Tribunal in any event to reject the

request of the Claimants relating to the costs.

50. In its second round of oral presentation, the Respondent maintained its previous

arguments and submissions.

51. The Tribunal will first consider the facts of the case in order to decide whether, as
alleged by the Claimants, an oral agreement was concluded in February 2000 between Italy
and Jordan under which the two sides agreed that the claims raised by Salini Costruttori
S.p.A. against Jordan were to be submitted to arbitration. If so, the Tribunal will then
consider whether, as contended by the Claimants, Jordan refused to implement such an

agreement and thus breached its international obligations.

C. UNDISPUTED FACTS

52. The Tribunal recalls that, on 4 November 1993, a contract was signed between the
Claimants and the Ministry of Water and Irrigation/Jordan Valley Authority for the
“Construction of the Karameh Dam Project.” Under clause 67.3 of the General Conditions

of the contract:

“Any dispute in respect of which:

(@) the decision, if any, of the Engineer has not become final and binding pursuant to
Sub-Clause 67.1, and

(b) amicable settlement has not been reached within the period stated in Sub-Clause
67.2

shall be finally settled by reference to the competent Court of law in the Kingdom,
unless both parties shall agree that the dispute be referred to arbitration.

If the First Party, being a government, department or public corporation or local
authority, shall consider settlement of the dispute by arbitration; then, and in such
case, the said party shall obtain the prior approval of the Council of Ministers of the
Kingdom to proceed with the aforesaid settlement accordingly.

(c) Upon reference of any dispute to arbitration, the arbitrator(s) shall have power to
open, revise and review any decision, certification or evaluation of the Engineer,
provided that nothing of the foregoing shall disqualify the Engineer from being
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called as a witness and giving evidence before the arbitrator(s) on any matter
relevant to the dispute referred to the arbitrator(s).

(d) No reference to litigation or arbitration may be commenced before the completion
of the works and the issue of the Taking-Over certificate.”

53. The work was completed in October 1997. The parties disagreed however on the
amount to be paid to the contractor and, on 7 August 1997, Salini Costruttori S.p.A. sent to
Dr. Munther Haddadin, Minister of Water and Irrigation of Jordan, a summary of the
“outstanding claims and disputes as to 30 July 1997 as well as a summary of those yet to be
submitted.”® Salini recalled that the Jordan Valley Authority and the Claimants “formed a
committee, at a technical level, in order to try to reach an amicable settlement.” It added
that no agreement had yet been reached, asked for the personal intervention of the Minister
and, in case such an amicable settlement should not prove feasible,” requested him to
“consider the recourse to arbitration as per clause 67.3” of the contract. In the following
months, discussions went on between the Claimants and the JVA. Four of the claims were

fully settled and one partially settled. The other claims were rejected.

54. By letter dated 29 June 19982, Dr. Haddadin informed the Prime Minister of Jordan of
the situation and let him know that, in spite of the decisions taken, “Dr. Salini continues to
visit Jordanian officials and requests arbitration.” He stated that all the company’s rights
were settled and added “we see no justifying reason at all to go to arbitration, and Dr. Salini
has the full right to resort to the Courts.” He concluded by asking the Prime Minister to
provide him “with the appropriate guidance.” Apparently this letter had no immediate
answer. Mr. Hani Al Mulki having succeeded Dr. Haddadin as Minister of Water and
Irrigation, the Claimants wrote him on 25 September 1998° asking again “to refer the
dispute to arbitration” and “to seek the prior approval of the Council of Ministers of the

Kingdom of Jordan to proceed accordingly.” On 12 October 1998* the Minister

! Exhibit R124 attached to the Counter-Memorial of Jordan
2 Exhibit R111
% Exhibit R112
* Exhibit R113
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transmitted this request to the Prime Minister. On the occasion of that transmission, he

recalled the letter of his predecessor of 29 June 1998 and asked again “for advice.”

55. By letter dated 7 November 1998, the Prime Minister informed the Minister of Water
and Irrigation/Jordan Valley Authority that he “cannot see anything that justifies referring
the matter to arbitration. The Company must resort to the judiciary according to the
provisions of the contract if it so wishes”. The Secretary General of the JVA accordingly
wrote to Salini Costruttori S.p.A. on 17 December 1998.° He referred “to various
discussions and correspondences” relating to the Karameh Dam Project particularly to
Salini’s letter dated 7 August 1997 asking for arbitration. He informed the Claimants “that
the Council of Ministers has rejected the arbitration as a provision for settlement” of the

claims.

56. Some weeks after the accession of King Abdullah Il to the Throne of Jordan, Salini
Costruttori S.p.A. on 15 April 1997, sent a letter to the new King drawing his attention to
its “on-going dispute with the JVA and the Minister of Water and Irrigation concerning the
Karameh Dam Project.” On 19 August,® this letter was forwarded by the Royal Court to the
Prime Minister in order to examine it and provide the Court with his opinion “to enable it to
secure a reply.” On 5 September® the Prime Minister sent that correspondence to the

Minister of Water and Irrigation requesting his opinion on the request for arbitration.

57. On 12 October 1999," the new Minister, Dr. Kamel Mahadin, answered the Prime
Minister. He recalled that “the contractor must refer the dispute to the official Jordanian
Courts.” However, he also mentioned “the interference of the Italian Ambassador in this
matter several times and by the contractor addressing letters to the highest official

authorities in the Kingdom, warning of the signs of a political crisis between Jordan and the

% Exhibit R114
® Exhibit R115
" Exhibit R133
8 Exhibit R134
® Exhibit R135
10 Exhibit R116
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government of the Italy”. *“In order to avoid any potential crisis”, he said that “there was no
objection to accepting the principle of arbitration, provided that the Consulting Engineer is a
main member that participates in the arbitration team on behalf of the JVA.” On 2
November,'" the Minister informed Salini that he recommended arbitration to the Prime

Minister.

58. In the meantime on 20 October,™ the Prime Minister had communicated Salini’s letter
and the recommendation of the Minister of Water and Irrigation to the Minister of Finance.
On 20 December,™ the Ministry of Water and Irrigation forwarded to the Ministry of
Finance the documents requested by the Treasury for the study of the question and on 24
February 2000, the Minister of Finance answered the Prime Minister’s letter. In this
answer, he recalled that recourse to arbitration would necessitate the approval of the
Council of Ministers. He also noted that “Salini Company will not agree to have the
consulting Engineer on the board of arbitration, as he has already given his decision on the
subject.” He finally stressed the perils of arbitration and concluded that “Salini Company

can resort to Court to claim its rights.”

59. Some days before the signature of this letter the Prime Minister of Italy Mr. Massimo
d’Alema had paid an official visit to the Prime Minister of Jordan, Mr. Abdur-Ra’uf
Rawabdeh. The dispute between the Claimants and JVA was included on the agenda of the
meeting which took place 20 — 21 February 2000. Mr. Piero Fassino, Italian Minister of
Foreign Trade, Mr. Stefano Jedrkiewicz, Italian Ambassador to Amman and Dr. Mahadin,

Jordanian Minister of Water and Irrigation attended that meeting.

60. According to the Claimants, an agreement was then reached between the two Prime

Ministers to “submit the contractual dispute between the Claimants and the JVA to

11 Exhibit R117
12 Exhibit R136
13 Exhibits R137 and R139
1 Exhibit R141
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arbitration, unless amicably settled within a few weeks.”* According to the Respondent
the Prime Minister of Jordan only committed himself “to assist in attempts to settle the
dispute between Claimants and JVA amicably and, in the event that amicable discussions
failed,” to “present this matter to the Council of Ministers, who would decide on whether to

refer this matter to arbitration.”

61. On 7 March 2002,*" Dr. Salini sent a letter to Dr. Mahadin, Minister of Water and
Irrigation, in which he stated that, on 1st February, he was informed by the Italian Minister
for Foreign Trade of “the decision of the Jordanian Government ... to solve the question in
arbitration, by three arbitrators, one nominated by each of the parties, plus a third one to act
as President nominated by the said two arbitrators”. In that letter the Claimants declare

themselves ready to start this procedure.

62. On 27 March 2000, the Prime Minister of Jordan sent a letter to the Minister of Water
and Irrigation referring to the request made by Salini to King Abdullah 11 and to the various
exchanges of correspondence within the Jordanian Government relating to that request. In
that letter the Prime Minister endorsed the position taken by the Minister of Finance against
arbitration and in favour of resort to the judiciary. It is not disputed that the Minister of
Water and Irrigation was then absent from Amman and it is the Acting Minister who
instructed the Secretary General of the JVA to inform the Company to “resort to the
Courts.” On 2 April 2000 the Dams Manager of the JVA was in turn instructed to prepare

the reply.

63. In the meantime however, Dr. Mahadin had come back from his official journey
abroad. According to his statement to the Tribunal, he was then contacted by the Italian
Ambassador and he informed him orally of the decision taken on the Jordanian side not to

refer the matter to arbitration. In the same statement, Dr. Mahadin adds that he promised

15 Claimant’s statement of claim 9 May 2005 para 6
16 Counter Memorial, para 34
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the Ambassador to try to re-open the matter. He then had a conversation with the Prime
Minister on the subject and in a letter to him dated 1st May 2000," he suggested in the
interest of the relations between Jordan and Italy, to try again to reach a compromise with
Salini and, if no solution could be reached, to resort to arbitration “under conditions to be

specified by JVA”.

64. The Italian Ambassador, on 10th May, also sent a letter to the Prime Minister® in
which he stated that an agreement “was reached” between the two Prime Ministers in
February to submit Salini’s claims to a procedure of arbitration “according to Jordanian law
(and not according to international law)”. The Ambassador added that Salini “has since
then confirmed its full acceptance of an arbitration procedure according to the Jordanian

law” and he asked the Jordanian authorities to act accordingly.

65. A change of Government occurred soon after and the Italian Ambassador on 25 June
2000 renewed his request to the new Prime Minister.?* On 28 June,? the Claimants wrote

to the new Minister of Water and Irrigation for the same purpose.

66. On 28 August 2000, the Secretary General of the JVA answered that last letter stating
that:

“You were informed by our letter dated 17 December 1998, that our Council of
Ministers had rejected the arbitration as a provision of settlement of your claims. We
have examined your request under the provision of clause 67.3 of the condition of the
contract and you are informed that the dispute can be referred to litigation.”
67. On 12 December 2001,%* Salini Italstrade — Joint VVenture sent a letter to the Minister of
Water and Irrigation and the Secretary General of the JVA recalling the “undertaking” of

February 2000 and stating that “if no action is taken by your Ministry” the dispute shall be

19 Exhibit R143

20 Attachment No. 1 to the Witness Statement of the Italian Ambassador
21 Attachment No. 2 to the Witness Statement of the Italian Ambassador
?2 Exhibit R16

% Exhibit R121

?4 Exhibit R145
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submitted to ICSID. Mr. El Nasser, Minister of Water and Irrigation, by letter of 24
January 2002,%° answered in recalling that “[i]n accordance with sub-clause 67.3(b), the
Council of Minister of the Kingdom of Jordan has numerously rejected the arbitration as a

provision for the settlement of the dispute in question”.

68. The question was raised again by the Claimants and the Italian Embassy in Amman by

further correspondence which there is no need to mention here.

69. It is thus established that the Claimants asked on numerous instances that their dispute
with JVA be referred to arbitration. They wrote to this effect to the King of Jordan himself,
to the Prime Minister and to the Minister of Water and Irrigation. This request was
systematically renewed at each change of Government or Minister. It received on several
occasions the active support of the Italian Authorities. The first written request
communicated to the Tribunal is dated 7 August 1997. On 17 December 1998, the
Claimants were informed that this request had been rejected by the Council of Ministers.
On 15 April 1999, they draw the attention of the King to their dispute. The study of this
request by the competent Jordanian Ministers was not completed when the Prime Minister
of Italy and Jordan met in February 2000. The dispute between the Claimants and JVA was
put on the agenda of that meeting at the request of the Italian authorities. As already stated,
the parties disagree on what was decided during the meeting. It is that disagreement that the

Tribunal will now consider.

D. BURDEN OF PROOF

70. It is a well established principle of law that it is for a claimant to prove the facts on

which it relies in support of his claim — “Actori incumbat probatio”.

71. This principle has been recognized in international law more than one century ago by
arbitral tribunals. Thus in 1872, such a Tribunal stated that “On doit suivre comme régle

générale de solution, le principe de jurisprudence consacré par la législation de tous les

2 Exhibit R124
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pays, qu’il appartient au réeclamant de faire la preuve de sa prétention” (Queen’s case Bratie

v. Sweden and Norway — 26 March 1872. La Pradelle et Politis — R.A.l. Tome Il p. 708).

72. The Permanent Court of International Justice and the International Court of Justice
applied this principle in many cases and the Court stated explicitly in 1984 in the case
concerning military and paramilitary activities in and against Nicaragua that “it is the
litigant seeking to establish a fact who bears the burden of proving it”. (ICJ Reports — 1984
p. 437 paragraph 101).

73. Inrecent years, this principle has also been applied several times by arbitral tribunals in
inter-State disputes (see for instance the Heathrow Airport User Charges case, 1992, 102-
International legal materials, p. 216). It has also been applied in commercial arbitration, in
particular within 1ICSID (Soabi v. Senegal — Award 25 February 1988 — 2 ICSID Reports,
270; AAPL v. Sri Lanka- Award 27 June 1990, 4 ICSID Reports, 272; Tradex v. Albania,
Award 29 April 1999, 14 ICSID Review — Foreign Investment Law Journal, 197, 219, 221
(1999). Some arbitral tribunals have even considered that the principle is a fundamental
concept of the international legal community (see Laurence Craig, William W. Park and Jan
Paulsson — International Chamber of Commerce Arbitration — 3rd Edition p. 646 paragraph
35 .02 (XI) with the relevant references). Finally, it has been incorporated in basic
instruments such as article 24(1) of the UNCITRAL Arbitration Rules or Article 24(1) of

the Statute of the Iran — United States Claims Tribunal.

74. Courts and Tribunals have more specifically applied this principle in cases in which a
claimant relies on the existence of a custom or a treaty which is denied by the other party.
Thus in the Asylum Case, Colombia invoked a regional or local custom peculiar to Latin —
American States relating to diplomatic asylum. The International Court of Justice decided
that “[t]he party which relies on a custom of this kind must prove that this custom is
established in such a manner that it has become binding on the other party”. Then, after

having studied the evidence submitted by Colombia, the Court concluded that the Claimant
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had not proved the existence of such a custom (ICJ — Asylum Case — Colombia v. Peru —

judgment of 20™ November 1950 — ICJ Reports pp. 276 and 277).

Similarly in a case relating to the determination of a maritime boundary (Guinea Bissau v.
Senegal), the Arbitral Tribunal decided that a state which bases its claims on the existence
of an agreement has to prove it (Arbitral Award 30 July 1989 — Revue générale de droit

international public - 1990 pp. 229-230).

75. The Tribunal sees no reason not to apply the same rule in the present case. The
Claimants allege that an agreement has been concluded between Italy and Jordan in
February 2000 in order to submit the dispute between them and JVA to arbitration. They

have to prove the existence of such an agreement.

E. ORAL AGREEMENT

76. In this respect the Tribunal must note from the outset that the Claimants rely not on a
written but on an oral agreement. It observes that international agreements between states
are generally concluded in writing and that the 1969 Vienna Convention on the Law of
Treaties only covers this type of agreement. However, there are no specific requirements of
form in public international law for the existence of an agreement. Thus the International
Court of Justice observed in the Aegean Sea case “that it knows of no rule of international
law which might preclude a joint communiqué [issued by two Prime Ministers] from
constituting an international agreement to submit a dispute to arbitration or judicial
settlement.” (Aegean Sea Continental Shelf Case - Greece v. Turkey, 19 December 1978,
ICJ Reports — 1978 p. 39 paragraph 96). This jurisprudence has since been confirmed
several times (Maritime and territorial dispute between Qatar and Bahrain (jurisdiction —
ICJ Reports 1994 p. 112 paragraph 25; arbitration between Newfoundland and Labrador
and Nova Scotia concerning the limits of their shore areas — Award of the Tribunal in the

first phase — 17 May 2001 — paragraph 3.15).
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77. All authorities thus accept the possibility for states to conclude international
agreements orally (see for instance Daillier et Pellet — Droit international public LGDJ, 7™
Edition, p. 120; Joe Verhoeven — Droit international public — Larcier p. 376; Mac Nair the
Law of Treaties, 1961 p. 7 to 10; Oppenheim’s International Law, 9™ Edition, paragraph
585; Sir Humphrey Waldock, Report to the International law Commission, Document A/CN
0 4/144 — 26 March 1962 p. 40 and 204 to 207). However, all authorities also stress that
states rarely conclude oral agreements and the few examples which are generally given are
commitments taken in previous centuries, such as the treaty of alliance concluded on oath in
1697 at Pillau between Peter the Great of Russia and Frederic 111, Elector of Brandenburg
(Martens | paragraph 112; see also Basdevant - La conclusion et la rédaction des traités p.

553).

78. Furthermore, if there are no specific requirements of form in international law for the
existence of interstate agreements, such agreements are only binding upon the parties if they
intended to create legal relations between themselves. A number of agreements between
states are merely statements of commonly held principles or objectives and are not intended
to create legal obligations. Several examples could be given in this respect from the Charter
of the Atlantic to the Final Act of the Helsinki Conference of 1975 establishing the
Organization for Security and Cooperation in Europe (OSCE). Thus in the Aegean Sea
Continental Shelf case, the International Court of Justice decided that the joint communique
invoked by Greece “was not intended to, and did not, constitute an immediate commitment
by the Greek and Turkish Prime Ministers, on behalf of their respective Governments, to
accept unconditionally the unilateral submission of the dispute to the Court” and “does not
furnish a valid basis for establishing the Court’s jurisdiction” (Aegean Sea Continental
Shelf — Greece v. Turkey 19 December 1978 — ICJ Reports 1978 p. 44 paragraph 107).
Similarly the Arbitral Tribunal in the Heathrow Airport User Charges case found that a
memorandum of understanding between the United States and the United Kingdom relating
to the 1977 US-UK Air Services Agreement was not a source of independent legal rights

and duties (UKMIL, LXIII British Yearbook of International Law 1992 p. 712 and
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American Journal of International Law 1994 p. 738). In the arbitration regarding the Iron
Rhine Railway the Arbitral Tribunal also noted that, as a matter of international law, a
memorandum of understanding of 28 March 2000 between the competent Ministers of
Belgium and The Netherlands was not a binding instrument. (Award, 24 March 2005,
paragraph 156). However in those last two cases, the Tribunals considered those

memoranda, as far as the parties had given effect to them, as part of their common practice.

79. The same considerations apply to oral agreements which in most cases are not binding
agreements. The jurisprudence in this respect is rather scarce, but one may mention at least
two cases in which arbitral tribunals arrived at the conclusion that the alleged agreements
had no binding character (Arbitral Award rendered on 17 August 1889 between Germany
and Great Britain with respect to the Island of Lamu — La Fontaine — 335-340: Coussirat
Coustere et Eisemann - Repertory of International Arbitral Jurisprudence — Volume |
paragraphs 1056-1057; Arbitral Award rendered on 10 January 1927 by the Romanian —
Hungarian — Mixed Arbitral Tribunal - ibidem Volume Il paragraph 2052; see also Edoardo
Vitta — La Validité des traités internationaux, Biblotheca Visseriana, 1940, pages 216 to

221).

80. Thus, it is to the Claimants in the present case, to prove that a legally binding
agreement was concluded orally between the two Prime Ministers of Italy and Jordan

creating the obligation for Jordan to submit the dispute to arbitration.

F. EVIDENCE PROVIDED

81. To this end, the Claimants produce a declaration®® signed in Rome on 6 May 2005 by
Mr. Piero Fassino, former Minister of Foreign Trade of Italy, which states that during the
February 2000 meeting “the issue relating to the dispute which involved the Italian
companies Salini and Italstrade, on the one side, and the Jordanian Government, on the

other side, over the construction of the Karameh Dam, was also discussed. During the

2 Exhibit C 30
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above mentioned meeting, the Prime Minister Mr. Rawabdeh himself expressed the consent
of the Jordanian Government to submit the dispute to arbitration. The features of the
arbitral proceedings were also discussed, and it was agreed that the procedure would have
been conducted in accordance with Jordanian law, and that one arbitrator should have been
appointed by the Italian companies, the second arbitrator by the Jordanian Government, and
the chairman of the arbitral Tribunal should have been appointed by the two party appointed

arbitrators.”

Mr. Fassino adds that: “[a]s soon as the meeting was concluded, | informed Salini’s
representatives of the outcome of the meeting and of the agreement reached on the

procedure.”

82. The Claimants also produce a declaration®” dated 27 April 2005 signed by Mr. Stefano
Jedrkiewicz, who was Ambassador of Italy in Amman from 30 September 1999 to 30 April
2004. Mr. Jedrkiewicz states that, on 10 May and 25 June 2000, he sent two letters to the
Prime Minister of Jordan referring to “the verbal agreement reached between the Italian and
the Jordanian authorities on the occasion of an official visit of the President of the Council
of Ministers of Italy to Jordan (February 21-22, 2000). Such agreement was reached during
the meeting between the Jordanian Delegation and the Italian Delegation, respectively led
by the Jordanian Prime Minister and the Italian President of the Council of Ministers, the
undersigned being a member of the Italian Delegation. The two sides agreed that the claims
raised by the Italian firm “Salini” against the Hashemite Kingdom of Jordan “shall be
submitted to a procedure of arbitration according to the Jordanian law (and not according to
international law). The terms of this agreement were confirmed in the presence of His
Majesty the King.” (quote from the two letters sent by the Ambassador to the then Prime
Minister of Jordan dated 10 May and 25 June 2000).

2 Exhibit C 29
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Mr. Jedrkiewicz adds that he “does not remember that he received any official written reply

to the effect of denying or qualifying the existence of the agreement as described in the

above mentioned letters.” (copies of which are attached to his declaration).

83. In support of its position, Jordan, for its part, produced a statement® by the then

Jordanian Prime Minister, Mr. Abdur-Ra’uf Rawabdeh dated 21 July 2003 which reads as

follows:

“1. From 4 March 1999 until 18 June 2000, I held the position of Prime
Minister of the Hashemite Kingdom of Jordan.

2. | recall that a meeting took place in Amman in early 2000 between the Italian
Prime Minister and the Italian Minister of Foreign Trade on the one side and
myself and the then Minister of Water and Irrigation on the other side. In that
meeting, I, in my above-mentioned capacity, indicated that | would undertake
the following:

a. To assist in attempts to amicably settle the dispute between the
two Italian companies (Salini-ltalstrade Joint Venture) and the
Jordanian Ministry of Water and Irrigation, and

b. In the event that the amicable settlement failed that I would
present this matter before the Council of Ministers, which was the
competent authority to consider whether or not to approve the
referral of any dispute to arbitration. | also indicated that 1 would
inform the Council of Ministers of the desire of the Joint Venture
to refer this matter to arbitration. 1 did not indicate a view as to
whether or not | would support such a referral to arbitration, or
whether or not the Council of Ministers would indeed make such a
referral.

3. When this dispute was discussed before the Council of Ministers, it reached
the conclusion that all outstanding claims of the Joint Venture had been duly
and properly handled by the Engineer, Sir Alexander Gibb and Partners, which
is known to be a very reputable engineering company. Also, it was found that
the Jordanian Ministry of Water and Irrigation had complied with all the
decisions made by the said engineer as per its contractual obligations.
Therefore, the Council of Ministers reached the conclusion that it would not be
appropriate to refer the dispute to arbitration and decided that the Jordanian
Courts should continue to be the competent authority to hear any dispute
between the parties.

4. Consequently, | sent the letter numbered 59/11/3/3639 dated 27 March 2000
attached hereto, to the Jordanian Minister of Water and Irrigation to advise him

2 Exhibit R 118
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that if the Joint Venture insisted on its claims it could refer them to the
Jordanian Courts.”

84. In a supplementary statement dated 4 June 2005,% Mr. Abdur-Ra’uf Rawabdeh adds

that:

“During the February 2000 meeting between the Jordanian delegation and the
Italian delegation, | do not recall that there was any discussion as to the details
or the procedures of the arbitration process in the event that it was decided by
the Council of Ministers to refer the dispute to arbitration. All I recall was that
it was stated that in the event that approval to arbitration was granted by the
Council of Ministers (as required by the Contract) this arbitration would be
local arbitration. Furthermore, 1 do not recall, during my term as Prime
Minister of Jordan, that | ever discussed details such as the constitution of an
arbitral panel or other similar matters.”

“l recall that, after the meeting of the two delegations, I, together with some
members of the Jordanian government, accompanied some members of the
Italian delegation on a Courtesy visit to meet with His Majesty King Abdullah
I1. During this meeting the King was briefed on the topics that were discussed
between the two delegations. | do not recall that any details were discussed
before His Majesty.”

85. The Respondent further produces a statement® by Dr. Kamel Mahadin, the Minister of

Water and Irrigation which, in its relevant part, reads as follows:

1. “A meeting took place in February 2000 between an Italian delegation
headed by the Italian Prime Minister on the one side and a Jordanian
delegation headed by the Jordanian Prime Minister on the other side. I,
together with other members of the Jordanian government, attended the
meeting. | recall that in that meeting the joint venture dispute was discussed
in addition to other matters.

2. | recall that during the said meeting the Jordanian Prime Minister agreed to
ask the relevant authorities to try to amicably settle the dispute between the
joint venture and the Jordan Valley Authority.

3. Upon the insistence of the Italian delegation to the referral to arbitration, |
recall that the Jordanian Prime Minister stated that he would present this
matter before the Council of Ministers in the event that the amicable
negotiations failed. | recall that there was no promise or undertaking on the
part of the Jordanian Prime Minister to refer the dispute to arbitration. Both
delegations were aware of the requirements of the Contract.

2 Exhibit R 146
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4. Furthermore, in the meeting, it was mentioned that in the event that the
Council of Ministers would agree to refer the dispute to arbitration, such
arbitration would be local arbitration and not international arbitration. 1 do
not recall whether there was any discussion on the procedure of the
arbitration process but, to the best of my knowledge, any arbitral panel in
Jordan usually consists of three arbitrators, one appointed by each side and
the chairman appointment by the joint agreement of both arbitrators.

5. Some time in March 2000, while | was on an official trip outside Jordan, the
Council of Ministers considered the dispute of the joint venture with the
Jordan Valley Authority and decided not to accept referral of same to
arbitration. This came to my attention after my return.

6. Shortly after, | was contacted by the Italian Ambassador and | informed him
verbally of the Council of Ministers decision not to refer this matter to
arbitration and that they insisted that the joint venture raised their claims
before the Jordanian Courts. | also promised him that | would try to re-open
this matter before the Council of Ministers.”

Dr. Mahadin then recalls that on 1 May 2000, he sent a letter to the Prime Minister
expressing the view that a new initiative should be taken “to try to amicably settle this
dispute and, if not, to refer the matter to arbitration according to the terms put forward by
the JVA.” He adds that the Cabinet resigned on 18 June 2000 and that there was thus no

chance to re-discuss the matter before the Council of Ministers.

G. APPRECIATION OF THE EVIDENCE BY THE TRIBUNAL

86. The tribunal first observes that no written agreed document (such as an approved minute or
even a press communique) has been established on the occasion of the meeting in order to record
the decisions orally taken. The situation in this respect is different from the one which prevailed in
the Aegean Sea case (see paragraph 76 above) or in some other disputes. For instance with respect
to an alleged agreement concluded between China and Japan in 1905. (See the Lynton Commission

Report mentioned in Edoardo Vitta-op.cit.p.220).

87. Moreover, no unilateral record of the meeting emanating from Jordan or Italy has been
produced to the Tribunal and the situation in this regard is different from what it was in the
Eastern Greenland case, where Mr. Ihren, Minister for Foreign Affairs of Norway “recorded

his conversation with the Danish representative in a minute, the accuracy of which has not
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been disputed by the Danish Government.” (Legal status of Eastern Greenland — Denmark

v. Norway 5 April 1933 PCIJ — Series A/B No. 53 p. 36).

88. In the present case, the Tribunal has at its disposal declarations emanating from the
Minister of Foreign Trade of Italy and the Italian Ambassador in Amman and from the
Prime Minister of Jordan and the Jordanian Minister of Water and Irrigation, who all
participated in the February meeting and testifying on what they recall as having been
decided. The Claimants rely on the first set of declarations and on the letters sent by the
Ambassador of Italy to the Minister of Water and Irrigation on 10 May and 25 June 2000.

The Respondent contests the accuracy of those statements and letters.

89. The Parties agree that a meeting took place in Amman in February 2000 between an
Italian delegation headed by the Prime Minister of Italy and a Jordanian delegation headed
by the Prime Minister of Jordan. They also agree that the dispute between the Claimants

and JVA was on the agenda of that meeting and was then considered.

90. However they disagree on the decision taken. According to the declarations emanating
from the Jordanian authorities, the Prime Minister of Jordan first committed himself to
“assist in attempts to amicably settle the dispute”. No mention of such an effort to try to
settle the dispute on an amicable basis is made in the exchange of correspondence of 2000

or in the declarations emanating now from the Italian authorities.

91. According to this last set of documents, the two sides agreed that the claims raised by
Salini against Jordan “shall be submitted to a procedure of arbitration according to the
Jordanian law”; and it was further agreed that there would be one arbitrator appointed by
the Italian companies, one by the Jordanian Government and the Chairman of the Tribunal
by the two party-appointed arbitrators. This is denied in the statements of the Jordanian
officials. According to them, the Prime Minister of Jordan only committed himself “in the
event that amicable settlement failed” to present the matter before the Council of Ministers

“which was the competent authority to consider whether or not to approve the referral of
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any dispute to arbitration.” They add that the Council of Ministers discussed the matter and

reached the conclusion that it would not be appropriate to take such action.

92. The Claimants however submit that those last statements are incompatible with the
conduct of Jordan immediately after the February meeting. They observe that there is no
mention of any deliberation of the Council of Ministers of Jordan having taken place in
February or March 2000, either in the letter of the Prime Minister of 27 March 2000 to the
Minister of Water and Irrigation, or in the letter of 28 August 2000 of the Secretary General
of the JVA to the Claimants. They add that Jordan has not provided evidence of any such
deliberation. They conclude that there had been no deliberation of the Council of Ministers
at that time. This would confirm “[t]hat the need for such redeliberation was excluded, or
not mentioned in the February 2000 interState agreement” and this would further confirm

that the Italian witness was telling the truth.

93. The Claimants also recall that according to his declaration, the Italian Ambassador did
not receive “any officially written reply to the effect of denying or qualifying the existence
of the agreement” to go to arbitration. “The fact that the Ambassador’s letters of 10 May
and 25 June were left unanswered demonstrates that Jordan could not deny ... the existence

of an immediately binding agreement” to go to arbitration.

94. The Tribunal observes that silence may mean agreement or disagreement. It may also
happen that no conclusion should be drawn from silence. The situation in Roman law in this
respect remains controversial (see Guido Donatuti — Il silenzio come manifestatione di
volonta — studi in onore di Pietro Bonfante — Vol. 1V p. 461 — Milan). In medieval canonic
law, the rule was “Qui tacet consentire videtur.” In modern domestic laws the situation is

quite different from one country to another, and it may even vary according to the matter.

95. In public international law, the consequences to be drawn from silence have been
examined mainly with respect to the creation or extinction of rights (see Jacques Bentz Le
silence comme manifestation de volonté en droit international public — Revue Générale de

droit international public, 1963 p. 44 to 91; MacGibbon, Customary international law and
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acquiescence, British Yearbook of International Law, 1957 p 115). It appears that those
consequences may be different in each case, taking into account the circumstances of the
case (see in particular the Island of Palmas case — 4 April 1928 — Reports of the
international Arbitral Awards of the United Nations — Volume Il p. 843; International Court
of Justice -Fisheries case — United Kingdom v. Norway — 18 December 1951 — ICJ Reports
1951 p. 138).

96. In the present case, it is true that there is no mention, in the letters emanating from the
Jordanian side after the February 2000 meeting, of any new decision of the Council of
Ministers. It is equally true that Jordan did not provide the Tribunal with documents of the
time establishing the existence of such a deliberation. However, the Tribunal cannot
conclude from those facts that, during the meeting, the Prime Minister of Jordan agreed to
submit the dispute to arbitration without referring the matter to the Council of Ministers, as

foreseen in the contract.

97. As alleged by the Claimants, it is also true that the two letters of the Italian
Ambassador of 10 May and 25 June 2000 did not receive any “official written answer”.
However, this does not mean that there was no contact during that period between the
persons concerned. On 7 March 2000, the Claimants wrote to the Minister of Water and
Irrigation invoking the decision, which according to Italy, had been taken during the
February meeting. On 27 March 2000, the Prime Minister informed the Minister of Water
and Irrigation that the dispute was to be submitted to the Jordanian Courts. This came to
the knowledge of the Minister, Dr. Mahadin, sometime later on his return from a journey
abroad. Dr. Mahadin, in his declaration to the Tribunal states that he was then contacted by
the Italian Ambassador and that he informed him verbally of the decision thus taken. But
he adds that he also promised the Ambassador to try to reopen the matter. This is not
denied by the Ambassador who, in his statement, only mentions the fact that he had no
“officially written reply” to the letters he sent later to the Jordanian authorities. Dr. Mahadin
told the Tribunal that after this contact with the Italian Ambassador, he had a conversation

with his Prime Minister on the subject. Then he sent him a letter on 1 May 2000 stating



-33-

again that he was in favour of arbitration under certain conditions.Some days later, on 10
May 2000, the Italian Ambassador who was most probably informed of the intention, if not
of the action taken by the Minister, also sent a letter to the Prime Minister relying on the
commitments, which according to him, had been taken by Jordan in February.After the
change of Government, both the Ambassador and the Claimants renewed their request. The
Claimants’ one was rejected by the Secretary General of the JVA on 28 August 2000. The

Ambassador’s letter seems to have remained unanswered.

98. In these circumstances, the fact that the two letters of the Ambassador did not receive
any official written answer does not imply that Jordan accepted the position expressed by
the Ambassador with respect to the decisions taken during the February meeting and that an

oral agreement had then been concluded to go to arbitration.

99. To sum up, the Tribunal is facing a situation in which the unilateral declarations or
letters submitted to it give a completely different picture of the result of the meeting
between the two Prime Ministers. The Tribunal recalls, that it is for the Claimants to prove
the facts on which they rely; in other words the Claimants must prove the existence, the
content and the binding character of the alleged agreement (see para 80 above). Such a
proof does not result from the unilateral documents provided by the Claimants, the accuracy
of which is denied by the Respondent. It does not result either from the silence kept by

Jordan on certain points (see para 98 above).

100. The Claimants thus fail to prove that a binding agreement had been orally concluded in
February 2000 between the Prime Minister of Italy and the Prime Minister of Jordan to
submit the dispute between Salini Costruttori S.p.A. and JVA to arbitration. As a
consequence it is not necessary to consider what were the obligations of Jordan under
various provisions of the BIT, and whether those provisions would have been violated in
case it would have been proved that Jordan committed itself to go to arbitration and did not

do so. The submissions of the Claimants must in any event be rejected.



-34 -

H. CosTs

101. The Respondent submits that the Jordanian side has been put to very considerable
expense in the present phase of the proceedings by a claim which is “entirely
unmeritorious.” In its last submission, the Respondent therefore asks that “all the costs of
the Tribunal ... and all of Jordan’s costs in preparing this phase of the proceedings should

be borne by the Claimants.”™

For their part, the Claimants stress that they acted and
behaved in good faith and invite Tribunal to be “fair and equitable” and to reject the

submissions of Jordan on that point.

102. Article 61 (2) of the ICSID Convention provides that the Tribunal shall decide how and
by whom the costs of the proceedings, including the expenses incurred by the parties, the
fees and expenses of the members of the Tribunal and the charge for the use of the facilities
of the Centre shall be paid. This Article confers a discretionary power on the Tribunal
(Mine v. Guinea — Decision on Annulment — 22 December 1989 — 4. ICSID Report 109).
Moreover, ICSID Tribunals and more generally International Arbitral Tribunals, have not
followed a uniform practice with respect to the award of costs and fees (see Gotonda —
Awarding costs and attorney’s fees in International Commercial Arbitration — Michigan
Journal of International law — 1-25 (199) and Christoph M. Schreuer, the ICSID
Convention, pp. 1220 to 1232).

103.In the present case, the Claimants did not prove that, during the meeting of February
2000, an oral binding agreement had been concluded between the Prime Ministers of Italy
and Jordan to submit the dispute between Salini Costruttori S.p.A. and JVA to arbitration.
However, nor is it clear that during that meeting it was only agreed to try to settle the
dispute by negotiation and failing such a settlement, to submit the question of arbitration to
the Council of Ministers. In fact, the Tribunal has not been able to determine what decision,
if any, had been taken by the two Prime Ministers. It is because the burden of proof is on

the Claimants that their claim is to be rejected.

# Record of the oral hearing p. 150
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104. In those circumstances and in the exercise of its discretion, after taking into account all
pertinent factors, the Tribunal decides that each side shall bear its own expenses for the
proceedings and that the two sides shall bear equally the fees and expenses of the members
of the Tribunal and the charges for the use of the facilities of the Centre. Since the parties
have each made equal advance payments to ICSID, the Tribunal need not award the

payment of any amount on account of such fees, expenses and charges.
I. DECISION
105. For the foregoing reasons, the Tribunal unanimously:

(a) dismisses the claim submitted by Salini Costruttori S.p.A. and Italstrade S.p.A. against

the Hashemite Kingdom of Jordan in its memorial of 9 may 2005;

(b) dismisses the claim relating to fees, expenses and charges presented by the Hashemite

Kingdom of Jordan.

Sir lan Sinclair appends a separate Declaration relating to the cost of proceedings in this

case.
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[Signed]
H.E. JUDGE GILBERT GUILLAUME

January 23, 2006

[Signed] [Signed]
MR. BERNARDO CREMADES SIR IAN SINCLAIR

January 10, 2006 January 19, 2006
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Declaration by Sir lan Sinclair, KCMG QC

| wish to state at the outset that | am fully in agreement with the Award of the Tribunal on
the merits in this case.

The only problem I have had is with the question of the costs of the proceedings. It will be
recalled that most of the claims initially put forward by the Claimants were found by the
Tribunal to be pure contractual claims which were outside ICSID jurisdiction (Decision of
the Tribunal on Jurisdiction of 15 November 2004, para. 179). The only claim advanced
by the Claimants which was found by the Tribunal to be within its jurisdiction was the
claim that Jordan, by refusing to accede to the Claimants’ request to refer the dispute to
arbitration pursuant to Article 67(3) of the Contract, had breached Articles 2(3) and 24) of
the Bilateral Investment Treaty between Jordan and Italy. In its Decision on Jurisdiction,
the Tribunal also, by unanimity, reserved all questions concerning the costs and expenses

of the Tribunal and the costs of the Parties for subsequent determination.

In my view, a distinction should have been made between the costs and expenses of the
jurisdictional phase of the proceedings and the costs and expenses of the merits phase of
the proceedings. As far as the costs and expenses of the Tribunal during the jurisdictional
phase of the proceedings are concerned, | agree that these costs and expenses should be
shared equally between the parties, and that, for the rest, each Party should bear its own
expenses for the proceedings during this phase., There were clearly major differences
between the Parties over the jurisdictional issues, and it seems only right that the costs and
expenses of the Tribunal during this phase of the proceedings should be shared equally

between the Parties, with each Party otherwise bearing its own expenses.

However, in my view, different considerations apply to the allocation of the costs and
expenses of the Tribunal during the merits phase of the proceedings. The Claimants no
doubt devoted considerable thought to what course of action they should follow in the
circumstances — in other words, whether or not they should proceed further with this case
on the limited issues left open to them by the Tribunal’s decision on jurisdiction. Their
legal advisers no doubt advised them that the burden of proof would be on them, as
Claimants, to prove the existence and precise content of the agreement between the two
Prime Ministers allegedly reached at the crucial meeting held between them at Amman in
February 2000.
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It may also be assumed that the legal advisers to the Claimants would have warned the
Claimants that, if they failed to prove the existence of this alleged agreement reached
between the two Prime Ministers, they would run the risk of having the whole or part of
the costs and expenses of the Tribunal and of the Defendants during the merits phase

awarded against them.

Against this background, 1 am not wholly convinced that the considerations set out in
paragraph 103 of the Award on the merits fully warrant the conclusion set out in paragraph
104. In my view, a more equitable solution would have been to allow some limited weight
to “the loser pays” principle by apportioning the costs and expenses of the Tribunal for the
merits stage of the proceedings in the proportion of one-third to the Respondent and two-
thirds to the Claimants, with each Party bearing its own costs for the merits phase. This
would ensure that some slight account at least is taken of the risk which the Claimants
knew they would be undertaking in seeking to satisfy the Tribunal of the existence and
precise content of the alleged agreement between the two Prime Ministers of February

2000, given their knowledge that these allegations were fiercely denied by the Respondent.

I would have rallied more enthusiastically to such a solution on costs, believing it to be
more equitable as between the parties, in the sense that the Claimants should be reminded
that their inability to satisfy the burden of proof could result in the payment of heavier

costs than might otherwise have been the case.

However, my two co-arbitrators think otherwise, and | am bound to acknowledge that they
have more experience of practice in the field of international commercial arbitration than |
have. Furthermore, | freely acknowledge that I am in full and unqualified agreement with
the decision on the merits in this case and fully accept that the lawyers acting for the
Claimants presented their arguments on the merits of the case professionally and in full
good faith. In all the circumstances, and despite my misgivings on the handling of the
issue of costs in this case, | am persuaded that | can, in the final analysis, vote in favour of
the decision recorded in paragraph 105 of this Award, subject to the publication of this

Declaration together with the Award.

[Signed]
SIR IAN SINCLAIR, KCMG, QC
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ANNEX

(DECISION ON JURISDICTION)
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WASHINGTON, D.C.
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Salini Costruttori S.p.A. and Italstrade S.p.A.
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The Hashemite Kingdom of Jordan
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H.E. Judge Gilbert Guillaume
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Sir Ian Sinclair
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Professor Antonio Crivellaro Mr. Aiman Odeh

Mr. Andrea Carlevaris

Professor Philippe Sands

Mr. Lorenzo Melchionda Ms. Nadine Khamis

Mr. Claudio Lautizi



I. PROCEDURAL BACKGROUND

1. On 12 August 2002, the International Center for Settlement of Investment Disputes
(“ICSID” or “the Center”) received from Salini Costruttori S.P.A. and Italstrade S.P.A.,
both companies incorporated under the laws of Italy (the “Claimants”) a request for
arbitration, dated 8 August 2002, against the Hashemite Kingdom of Jordan (“Jordan” or
the “Respondent”). On 15 August 2002, the Center, in accordance with Rule 5 of the
ICSID Rules of procedure for the institution of conciliation and arbitration proceedings
(“the Institution Rules”) acknowledged receipt of the request and on the same day
transmitted a copy to the Hashemite Kingdom of Jordan and to its Embassy in Washington,

D.C.

2. On 30 September 2002, the Claimants filed a further submission concerning the
Center’s jurisdiction over the dispute. The request was further supplemented by a letter of
the Claimants dated 28 October 2002 responding to a letter from the Center of 24 October
2002. The Center also received several letters from the Secretary General of the Jordan
Valley Authority, Ministry of Water and Irrigation, Jordan, urging that the request for
arbitration not be registered for jurisdictional reasons. The Claimants also wrote to the

Center in response to those letters.

3. The request, as supplemented by the Claimants’ letters of 30 September 2002,
28 October 2002 and 4 November 2002, was registered by the Center on 7 November 2002,
pursuant to Article 36(3) of the ICSID Convention. On the same day, the Secretary General
of ICSID, in accordance with Rule 7 of the Institution Rules, notified the Parties of the
registration and invited them to proceed to constitute an Arbitral Tribunal as soon as

possible.

4. Following that registration and that invitation, the Respondent accepted a proposal
by the Claimants that the Arbitral Tribunal be composed of three arbitrators, one appointed

by each Party, and the third appointed by the two Party-appointed arbitrators.
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5. The Claimants, by a letter of 20 January 2003, appointed Mr. Bernardo Cremades, a
Spanish national, as arbitrator and the Respondent appointed Mr. Eric Schwartz, a national
of the United States of America, as arbitrator. Counsel for the Claimants objected to the
appointment of Mr. Schwartz, citing as a reason other cases involving one of the Claimants
in which Mr. Schwartz had acted as opposing Counsel and noting that the appointment will
be challenged if Mr. Schwartz were to accept. Both Mr. Cremades and Mr. Schwartz

accepted their appointments.

6. Both Party-appointed arbitrators having failed to appoint a presiding arbitrator by the
14 February 2003 deadline agreed by the parties and more than 90 days having elapsed
since the registration of the request for arbitration, the Claimants, by letter of
19 February 2003, requested the Chairman of the ICSID Administrative Council to appoint

the presiding arbitrator, pursuant to Article 38 of the ICSID Convention.

7. On 10 March 2003, the Acting Chairman of the ICSID Administrative Council, in
consultation with the Parties, appointed H.E. Judge Gilbert Guillaume of France as the

presiding arbitrator and Judge Guillaume accepted his appointment.

8. All three arbitrators having accepted their appointments, the Center, by a letter of
18 March 2003, informed the Parties of the constitution of the Tribunal, consisting of H.E.
Judge Gilbert Guillaume, Mr. Bernardo Cremades and Mr. Eric Schwartz, and that the
proceeding was deemed to have commenced on that day, pursuant to Rule 6(1) of the ICSID

Arbitration Rules.

9. The first session of the Tribunal was scheduled to be held on 12 May 2003, but, on
8 April 2003, the Claimants filed a proposal for the disqualification of Mr. Eric Schwartz as
an arbitrator pursuant to Article 57 of the ICSID Convention. The remainder of the
proceeding was, therefore, pursuant to ICSID Arbitration Rule 9(6), suspended pending a
decision on the proposal. Mr. Schwartz subsequently resigned his appointment and, on 28
May 2003, the Respondent appointed Sir Ian Sinclair, a national of the United Kingdom, to

fill the vacancy created by the resignation of Mr. Schwartz. Upon the acceptance of the
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appointment by Sir lan on 3 June 2003, the Tribunal was reconstituted and the proceeding

was deemed to have recommenced on that date pursuant to ICSID Arbitration Rule 12.

10.  The reconstituted Tribunal was presented with, and adopted, the agreement reached
by the Parties on several issues of procedure at an informal meeting held in Paris on
12 May 2003. The Parties had agreed that the issue of jurisdiction should be determined
first. The schedule for the submission of written pleadings had also been agreed by the

Parties.

11.  The written submissions of the Parties were filed in a timely manner as agreed by the
Parties. The Respondent’s Memorial on jurisdiction was followed by the Claimants’
Counter Memorial on Jurisdiction, followed by the respondent’s Reply and then the

Claimants’ Rejoinder.

12. In accordance with a schedule agreed after several exchanges of correspondence
between the Tribunal and the Parties, and in consultation with the Centre, the hearing on
jurisdiction was held at the offices of the World Bank in Paris, on 1 and 2 April 2004. The
Parties were represented by their respective counsel who made presentations to the
Tribunal. Present at the hearing were Members of the Tribunal: H.E. Judge Gilbert
Guillaume, President, Mr. Bernardo Cremades and Sir lan Sinclair, QC; Secretary to the
Tribunal: Mr. Ucheora O. Onwuamaegbu of the ICSID Secretariat; Representatives of the
Claimants: Professor Antonio Crivelaro (Counsel), Mr. Andrea Carlevaris (Counsel),
Mr. Lorenzo Melchionda (Counsel), and Mr. Claudio Lautizi (Engineer, Salini Costruttori
S.p.A.); and Representatives of the Respondent: Mr. Aiman Odeh (Counsel), Professor
Philippe Sands, QC (Counsel), Ms. Nadine Khamis (Counsel) and an official of the

Jordanian Embassy in Paris.

13.  Following the hearing, Members of the Tribunal deliberated by various means of

communication, including a meeting for deliberations in Paris on 24 May 2004.
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II. SUBMISSIONS AND ARGUMENTS OF THE PARTIES

14.  In their request for arbitration dated 8 August 2002, Salini Costruttori S.p.A (Italy)
and Italstrade S.p.A. (Italy) state that in 1992, the Government of Jordan issued an
international invitation to submit tenders for the award of a public works contract called
“Construction of the Karameh Dam Project”. The companies submitted their best offer in
May 1993, and were awarded the Contract which was signed on 4 November 1993 between
the Joint Venture, made up of the two companies, (as Contractor) and the Ministry of Water
and Irrigation-Jordan Valley Authority (as Employer). The work was completed in

October 1997, as certified by the Engineer appointed by the Respondent.

15.  On 22 April 1999, the Claimants submitted to the Engineer and to the Respondent a
draft final statement setting out the total outstanding amount claimed to be due to them,
equivalent to approximately US$ 28 million, net of interest and financing charges. On 25
May 1999, the Engineer informed the Contractor that, according to its evaluations, it was

only entitled to 33,759.54 Jordanian Dinars (US$49,140).

16. The Claimants subsequently attempted to demonstrate the correctness of their
evaluations in a series of meetings and exchanges of correspondence. In particular, on
20 February 2000, “a meeting took place in Amman between the Italian Prime Minister and
Minister for Foreign Trade, on the one side, and the Jordanian Prime Minister and Minister
of Water and Irrigation on the other side”. According to the Claimants, on that occasion
“the Jordanian Prime Minister expressly agreed (i) to endeavour to reach agreement with
the Claimants on the determination of the amount still owing to them; and (ii) failing such
agreement, to refer any outstanding matter for final settlement to arbitration” as

contemplated by clause 67.3 of the General Conditions of the Contract.

17. However, on 12 September 2000, the Claimants received a letter from the Secretary
General of the Ministry of Water and Irrigation stating, inter alia, that “the Respondent was
not prepared to make any payment in excess of the amount of 33,759.54 Jordanian Dinars

(JD) determined by the Engineer”. The Claimants state that, as a consequence of this denial



-5-

and of the impossibility of reaching any agreement, “a dispute has arisen between 2000 and
2001 as to the amount of the credits payable from the Respondent to the Claimants and of
the investment loss by the failure to repay those credits”. In view of such dispute the
Claimants, by letter of 12 December 2001, advised the Respondent that it was in breach of
the Bilateral Investment Treaty (BIT) concluded between Italy and Jordan and that “if no
amicable settlement was reached, they would submit the dispute to ICSID for final

settlement, pursuant to Article 9(3)(b) of the BIT”.

18.  As regards the issue of ICSID jurisdiction in the present dispute, the Claimants note
that, under Article 25(1) of the ICSID Convention, the prerequisites for such jurisdiction are

that:

“(1) the dispute is of a legal nature;
(i1) the dispute arises directly out of an investment;

(111) the parties to the dispute are a Contracting State and a national or nationals
of another Contracting State;

(iv) the Parties have expressed in writing their consent to submit the dispute to
ICSID”.
19. They contend that all those conditions are fulfilled. With respect to point (iv) in
particular, they recall that, on 21 July 1999, Italy and Jordan signed a bilateral investment
treaty (BIT) which entered into force on 17 January 2000. They stress that paragraph 3 of
Article 9 of that treaty “grants Italian investors in Jordan the right at their choice, to submit
any investment dispute with the Kingdom of Jordan either to the Jordan courts or to
ICSID”. They submit that “clause 67.3 of the Contract is superseded by Article 9 of the
BIT... The right of choice attributed to the investor under Article 9(3) of the BIT applies
regardless of any dispute settlement clause agreed in the investment agreement. This
conclusion is not impaired by Article 9(2) of the BIT”, which “only relates to procedures for

amicable settlement of disputes”.
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20.  Moreover, according to the Claimants, “even if the dispute settlement mechanism
under the Contract remained applicable and prevailing upon the BIT option, it could resolve
no more than contractual claims. Here, however, the Claimants also claim that the
Respondent has breached Claimants’ rights under the BIT”. “The dispute arises out of a
series of acts and omissions of the Government of Jordan”, both before and after the entry

into force of the BIT which must be considered as a whole.

21.  In the alternative, the Claimants submit that they have, in any event, the right to
submit the dispute to ICSID pursuant to:
(1) Article 3 of the BIT, which contains the most-favoured nation clause and by virtue
thereof,
(i1) Article IX of the Jordan — United States of America Bilateral Investment Treaty which
gives to US investors in Jordan “the right to submit investment disputes with the host
State to ICSID regardless of any clause in the investment agreement providing for a

different dispute settlement mechanism.”

22.  On these bases of jurisdiction, the Claimants contend that the Respondent has failed
to honour its commitments under the Contract. It adds that the acts and omissions of the

Respondent constitute a violation of several provisions of the BIT including the following:

“(a) Respondent is in breach of its obligation under Article 2(3) to “ensure that
the management, use, enjoyment of the investment [...] shall in no way be
subject to unjustified or discriminatory measures” .

(b) Respondent is in breach of its obligation under Article 2(3) “to ensure just
and fair treatment of the investments of investors of the other Contracting
Party”.

(c) Respondent is in breach of its obligation under Article 2(4) “to guarantee
to investors the continuity of legal treatment, including the compliance, in
good faith, of all undertakings assumed with regard to each specific
investor”.

(d) Respondent’s acts and omissions constitute “measure(s) which might limit
the right of ownership, possession, control or enjoyment of the investment”
of the Claimants in Jordan, measures that are prohibited by Article 5(1) of
the BIT.
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(e) Respondent’s acts and omissions constitute measures that have an effect
equivalent to expropriation under Article 5(2). Respondent’s failure to
honour the Contract has destroyed the value of the Claimants’ investment.
The Contract is the principal asset of the Claimants. The serious failure to
observe its terms continuing after the entry into force of the BIT since
January 2000 onwards, is tantamount to an expropriation of the Claimants’
investment under Article 5(2) of the BIT for which compensation is due.”

In conclusion, the Claimants seek an arbitral award:

“l. declaring that the Respondent has breached the BIT and the investment
Contract in the respects, inter alia, referred to above;

2. ordering the Respondent to pay to the Claimants US$ 28,000,000.00, or
the more precise amount to be determined during the proceedings, plus
interest and financing damages in an amount to be quantified;

3. ordering the Respondent to bear all costs of the present arbitration and to
reimburse the Claimants of all legal and arbitration expenses incurred and
to be incurred for the conduct of the present proceedings.”

23.  On 8 September 2003, Jordan filed its objections to jurisdiction. It stressed that “the
essential basis of the Claimants’ Request concerns a contractual dispute”. It contends that
“Jordan and Italy agreed in their bilateral investment treaty that such contractual claims
were governed by the dispute settlement provisions of the Contract, which did not provide
for ICSID arbitration”. It adds that “the Claimants cannot avail themselves of more
advantageous dispute settlement provisions in other bilateral investment treaties, and have
disclosed no arguable case as to the violation of any provisions of the Bilateral Treaty”. As

a consequence, “the tribunal should declare that it does not have jurisdiction”.

24.  More specifically, Jordan recalls that, under the Contract, the Employer was required
to make to the Claimants an advance payment equal to 10% of the Contract sum. Under
clause 60 of the General Conditions, the Claimants were then to submit to the Engineer a
monthly statement indicating the amount which they considered themselves to be entitled to
for the works executed by them each preceding month. The function of the Engineer was to

verify these statements and to certify to the Employer the amount of the payment which was
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due. The Engineer, according to Jordan, issued a total of 47 interim certificates for the

payment of 51 monthly statements for a total amount of 52,465,395.778 JD.

25. Between 1995 and 1999, the Claimants submitted to the Engineer a number of claims
for additional payments. The great majority of those claims were rejected. In its memorial,
Jordan identifies 20 claims of that type. It adds that, in November 1998, one year after the
date of the substantial completion of the project, the Claimants submitted further claims
which were also rejected. In total, according to Jordan, the Engineer rejected claims which

amounted to 11,721,865.007 JD (approximately US$17 million).

26.  On 22 April, 1999, the Claimants submitted the draft Final Statement provided for in
clause 60.6 of the General Conditions. In this statement, the Claimants calculated the total
value of their claims at the time of their submission to the Engineer as amounting to
approximately 11,4 million JD (US$ 17 million). But they added to this figure a financing
cost for the period between the date of submission of each claim until 22 April, 1999. They
also increased their claims no 13(b) and 13(c). As a consequence, the claims rose to

20,855,424.823 JD (approximately US$ 28 million).

27.  From 1997, the Claimants, according to Jordan, initiated a series of contacts with
various Jordanian officials alleging that they were entitled to certain additional amounts
from the Employer and requesting that their claims be submitted to arbitration as
contemplated by clause 67.3 of the General Conditions of the Contract. On 20 February
2000, a meeting took place in Jordan between the Jordanian Prime Minister and the
Minister of Water and Irrigation on the one side, and the Italian Prime Minister and the
Minister of Foreign Trade on the other. Jordan states that, contrary to what the Claimants
assert, there was during this meeting no agreement to refer the matter to arbitration in case it
would not be possible to reach an amicable settlement. The question was only to be
submitted to the Council of Ministers which, according to Jordan, finally decided that the
Jordanian Courts should continue to be the competent authority to hear any dispute between

the Parties.
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28.  Jordan stresses that the essential basis of the claim rests on two factual allegations
relating to the performance of the Contract:
(a) that Jordan wrongfully refused to pay the Claimants the amount of 20,855,424.823JD
(approximately US$28 million);
(b) that Jordan refused to honour the Jordanian Prime Minister’s undertaking to conciliate

or arbitrate the dispute between the Parties.

29.  With respect to jurisdiction, Jordan accordingly submits that:

“(1) the essential basis of the dispute brought by the Claimants to this
ICSID Arbitral Tribunal are alleged breaches of the Contract by the
Engineer and/or the Employer...

(i1) those alleged breaches of the Contract give rise to a dispute ‘between
the Employer and the Contractor in connection with, or arising out of,
the Contract’ within the meaning of Clause 67 of the General
Conditions of the Contract;

(ii1) assuming that the Claimants’ rights under the contract are an
“investment” then the contract is an “investment agreement” within
the meaning of Articles 1(8) and 9(2) of the Bilateral Treaty;

(iv) Article 9(2) of the Bilateral Treaty is applicable and is not limited to
procedures for the amicable settlement of disputes;

(v) Article 9(2) of the Bilateral Treaty requires that the dispute be settled
in accordance with the procedure foreseen by Clause 67 of the General
Conditions of the Contract;

(vi) accordingly the Claimants cannot rely on Article 9(3)(b) of Bilateral
Treaty as the basis for ICSID’s jurisdiction;

(vii) the Claimants cannot rely on Article 3(1) of the Bilateral Treaty
(“Most Favoured Nation” clause) to avail themselves of more
advantageous dispute settlement provisions in bilateral investment
treaties between Jordan and third states; and

(viii) the Claimants’ Request discloses no arguable case that there has been
any conduct by Jordan which could give rise to any violation of the
Bilateral Treaty.”
30.  Further, or in the alternative, Jordan contends that, if the Arbitral Tribunal finds that

the Claimants’ rights under the Contract are not an “investment” within the meaning of

Article 1(1) of the Bilateral Treaty, then (a) the Contract is not an “investment agreement”
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within the meaning of Article 1(8) of the Bilateral Treaty, and (b) the dispute does not arise
“directly out of an investment”, and (c) the Tribunal has no jurisdiction under Article 25(1)

of the ICSID Convention.

31.  Accordingly, on the basis of the evidence and the legal arguments presented in its
Memorial, Jordan requests the Tribunal to adjudge and declare that:

(1) Jordan has not given its “consent in writing”’ to submit the present dispute to ICSID,
either under Article 9 of the Bilateral Treaty or under any other written instrument,
and that the Tribunal does not have jurisdiction to entertain the claim; and/or

(i1) further or alternatively, that the Claimants have shown no prima facie conduct of or
attributable to Jordan which could give rise to a violation of the Bilateral Treaty and
that accordingly the Tribunal is without jurisdiction; and

(i11) the Request by the Claimants be dismissed; and

(iv) the Claimants be required to pay Jordan’s costs in this matter and the costs of the

Arbitral Tribunal.

32.  On 10 December 2003, the Claimants presented their first submission on jurisdiction.
They quote the provisions of Article 25, paragraph 1, of the Washington Convention and
again stress that the four jurisdictional requirements set forth in that Article are met in the
present case. First, according to the Claimants, it is not disputed that the dispute is a legal
one. Second, this dispute arose directly out of the investment made by the Claimants under
the Construction Contract. Third, the dispute arose between a Contracting State, Jordan,
and nationals of another contracting State, Italy. In fact, this Contract was directly
concluded with the Ministry of Water and Irrigation. “Neither the Ministry nor its
subdivision, the Jordan Valley Authority, can be defined as “entities”, “agencies” or

“instrumentalities” of the Kingdom of Jordan”. They are “organs of the Government”.
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Consequently, “the party to the Contract and to the present arbitration as proper Respondent

is the Kingdom of Jordan”.

33.  Moreover, the Claimants submit that the fourth requirement set forth in Article 25 of
the Convention — i.e., the Parties’ written consent to submit the dispute to ICSID — is also
met. In this respect, they stress that the forum selection clause in the Contract does not
prevent the Claimants from referring the dispute to ICSID arbitration under the BIT. They
rely in this respect on a legal opinion prepared by Professor C. M. Schreuer, which they

attach to their submission.

34.  The Claimants submit that Article 9(2) of the BIT does not constitute an obstacle to
refer the present dispute to ICSID arbitration. They reaffirm that this Article applies only to
procedures of amicable settlement. They consider that it only covers disputes arising from
investment agreements entered into with an “entity” of the State and not with the State
itself. They contend that “the only effect that one could infer from Article 9(2) would be to
preclude the exclusivity of the dispute settlement mechanism of Article 9(3), but not its
applicability”. Moreover, “even if Article 9(2) was regarded as a limit to ICSID
jurisdiction, the limit would only concern claims based under the Contract and not claims

based on the BIT”.

35. The Claimants add that it is up to them and not to the Respondent “to identify and
characterise the claims for the purpose of jurisdiction”. In fact, “although the first head of
the Claimants’ claims is represented by the Respondent’s failure to honour its obligations
under the Contract, the Claimants have also unequivocally alleged the existence of several
violations of specific provisions of the BIT”. These claims have been described “with a
more than sufficient degree of completeness for the purposes of establishing jurisdiction”.
It is only at the merits stage of the dispute that the Tribunal will have to decide whether the

Claimants’ characterisation of their claims is correct.

36.  On a subsidiary basis, the Claimants stress that Article 3 of the BIT entitles Italian

investors in Jordan to a treatment no less favourable than the treatment accorded to
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investors of any third State. It adds that procedural provisions of a BIT are an essential part
of the protection of the rights of the investors. As a consequence, the Claimants have the
right to submit their disputes to ICSID, if they so wish, in the same way as British and
American investors may do under Article 6 of the Jordan-United Kingdom BIT and Article
IX of the Jordan-United States BIT. In this respect, the Claimants invoke an ICSID
precedent of 25 January 2000, Maffezini v. Spain (ICSID Case No. Arb/97/7). They reject
the arguments drawn by the Respondent from the date of entry into force of the Jordan-
United States BIT and from Article 9, paragraph 2, of the Jordan-Italy BIT and they
underline that ICSID arbitration does not conflict with any public policy consideration for

Jordan.

37. The Claimants also submit that the Respondent’s consent to ICSID jurisdiction
extends to Claimants’ contractual claims. According to Article 9, paragraph 3, of the BIT,
the Tribunal has jurisdiction to settle any dispute “on investments”. Moreover, under
Articles 2(4), 2(5) and 11(2) of the BIT, Jordan is under an obligation to guarantee
compliance with investment contracts within the framework of the Treaty. Under such

umbrella clauses, “a violation of the contract becomes a violation of the BIT”.

38.  According to the Claimants, the fact that the BIT entered into force on 17 January
2000 is not an obstacle to ICSID’s jurisdiction over the present claims. In fact, there is no
temporal limitation in the applicability of Article 9 of the BIT. Moreover, the Respondent’s
violation of its obligations under the BIT occurred after its entry into force. In any event,
“the Respondent’s breaches of its obligations are continuing and/or complex breaches that
continue to date”. Finally, Jordan’s acts prior to the entry into force of the BIT defeated the

object and purpose of the BIT.

39. The Claimants conclude that written consent was given by the Parties to submit the

dispute to ICSID, in so far as:

“(a) the Respondent’s consent was irrevocably offered in the BIT [Article
9(3)], and the Claimants have accepted the offer when that consent was in
force;



-13 -

(b) Article 9(2) of the BIT is here inapplicable and therefore does not exclude
or diminish the validity of that mutual consent; alternatively, that mutual

consent can be established by operation of the MFN clause contained in
Article 3 of the BIT.

(c) by virtue of the broad language of Article 9 of the BIT and by operation of
the umbrella clauses contained in the BIT, the Respondent’s consent, as
accepted by the Claimants, includes both the disputes or claims based upon
violations of the BIT and the disputes or claims based upon violations of
the Contract.”

40.  On 26 January 2004, Jordan filed its Reply in which it “maintains in entirety the
arguments put forward in its Memorial” and “notes that the Claimants have purposely
avoided addressing the factual aspects of this case”. It considers that the opinion prepared
by Professor Schreuer should be treated as part of the Claimants’ legal Submission. It
recalls that “Jordan has not objected to the jurisdiction of the Tribunal on the grounds that
the dispute is not “legal” or that it does not involve a contracting State and a national of
another contracting State. Similarly Jordan has not objected to jurisdiction on the grounds
that the dispute does not arise out of an investment (although it has reserved its position on

the matter)”.

41. However, the Respondent stresses that “Article 9(3) does not provide for ICSID
jurisdiction over contractual disputes under the Bilateral Treaty”. It adds that “Articles
2(4), 2(5) and 11(2) of the BIT do not create an umbrella clause” which brings contractual

claims within ICSID dispute settlement.

42. The Respondent submits that Article 9(3) cannot be construed to mean that any
contractual dispute is subject to ICSID dispute settlement. It maintains that “the language
and plain meaning of Article 9(2), as well as its location in the scheme established by
Article 9, did not limit its application to the amicable settlement procedure foreseen in
Article 9(1)”. Article 9(2) applies to all investment agreements between an investor and

any entity of the Contracting Party. “The term “entity” according to Jordan, includes the
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Contracting Party itself, any unit thereof and an “Agency or instrumentality of the
Contracting Party”. Therefore, the Tribunal is not required “to determine whether the
Contract was entered into by an Agency or Instrumentality of Jordan as a Contracting Party
or by the Contracting Party itself”. Moreover, the Contract was in fact entered into by the
Jordan Valley Authority, which is an autonomous corporate body distinct from the Ministry

of Water and Irrigation, and Article 9(2) is accordingly applicable in any event.

43.  The Respondent submits that “Article 3 of the Bilateral Treaty does not provide a
basis for an ICSID Tribunal’s jurisdiction over a contractual dispute”. It maintains that the
most-favoured nation (MFN) clause cannot apply to procedural obligations and cannot
override the clear intent of the Parties to a BIT. Moreover, the Jordan-US and Jordan-UK

Treaty as drafted do not assist the Claimants.

44. The Respondent “maintains that the submission to jurisdiction of ICSID in
Article 9(3) of the BIT applies only to disputes that arise after the entry into force of the
Bilateral Treaty and that this dispute arose in its entirety before its entry into force”. In the
alternative, Jordan submits that, in the present case, “any violation of the Bilateral Treaty
can only be founded upon acts and omissions of Jordan after the date of entry into force”
and it denies that any such violation has been committed. As a consequence, the Tribunal

has no jurisdiction ratione temporis.

45.  Finally, the Respondent states that “the Claimants’ Request discloses no arguable
case that there has been any violation of the Bilateral Treaty”. It is for the Claimants “to
provide some explanation as to how the provisions of the BIT upon which they rely could
— assuming the facts to be established — give rise to a violation of international law”.
This has not been done and the claims “must be rejected in [their] entirety at this

jurisdictional phase”.

46.  After having reiterated its objections as stated in its Memorial (see para. 29 above):
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“(a) Jordan rejects the Claimants’ argument that the Bilateral Treaty contains

(b)

(c)

(d)

(e)

an ‘umbrella clause’ which could bring contractual disputes under the
Contract within the jurisdiction of ICSID dispute settlement;

Jordan rejects the Claimants’ argument that Article 9(2) does not prevent
contractual claims from being subject to ICSID dispute settlement;

Jordan rejects the Claimants’ argument that this Tribunal can have
jurisdiction over contractual claims by virtue of Article 3 of the Bilateral
Treaty, the most-favoured nation clause;

Jordan rejects the Claimants’ argument on the scope of jurisdiction ratione
temporis; and

Jordan maintains its fundamental objection that the Claimants have
presented no arguable case that there has been any violation of the
substantive standards of the Bilateral Treaty by Jordan and submits that the
Tribunal can and should, at this jurisdictional stage, uphold Jordan’s
jurisdictional objections in their entirety and not proceed to a merits phase
during which the Claimants’ arguments are bound to fail.”

Accordingly, on the basis of the evidence and the legal arguments presented in its

Reply, Jordan requests the Tribunal to adjudge and declare that:

48.

“(a) Jordan has not given its ‘consent in writing’ to submit the present dispute

(b)

(©)
(d)

to ICSID, either under Article 9 of the Bilateral Treaty or under any other
written instrument, and that the Tribunal does not have jurisdiction to
entertain the claim; and/or

further or alternatively, that the Claimants have shown no prima facie
conduct of or attributable to Jordan which could give rise to a violation of
the Bilateral Treaty and that accordingly the Tribunal is without
jurisdiction; and

the Request by the Claimants be dismissed; and

the Claimants be required to pay Jordan’s costs in this matter and the costs
of the Arbitral tribunal.

On 11 March 2004, the Claimants filed their Rejoinder on jurisdiction.

They

maintain that “the only reasonable and possible interpretation” of Article 2(4) of the BIT “is

that the Contracting Parties, besides stipulating substantive specific obligations, undertake
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to respect contractual obligations they have entered into with investors who are nationals of
the other Party”. In this respect, they draw the attention of the Tribunal to the Energy
Charter Treaty under which the jurisdictional effects of an “umbrella clause” can be avoided
by an express reservation. They stress that the Decision on jurisdiction in SGS Societé
Genérale de Surveillance S.A. v. Islamic Republic of Pakistan (ICSID Case No.
ARB/01/13) (SGS v. Pakistan) mentioned by the Respondent has been “reversed by another
ICSID Tribunal,” in SGS Société Générale de Surveillance S.A. v. Republic of the
Philippines ( 1CSID Case No. ARB/02/6) (SGS v. Philippines). They add that the “umbrella
clause” is located in the present case amongst the specific substantive obligations set out in
Article 2 of the BIT. They submit that the statement by Mr. Taleb Al- Rifai produced as

Exhibit R126 by the Respondent is both inadmissible and irrelevant.

49.  The Claimants maintain that Articles 9(1) and 9(3) of the BIT fully encompass the
present dispute. By way of contrast they contend that Article 9(2) “is not applicable”. It
does not cover agreements concluded with contracting Parties, but only agreements signed
with entities distinct from those Parties. In the present case, the Claimants stipulated that
the contract was with the Jordanian Government, and the Jordanian Valley Authority (JVA)
was only a “designated Employer upon delegation of the Government”. In any event, the
JVA cannot be characterized as an “independent entity”. It is part of the structure of the
Government and the fact that “the JVA might have ‘legal personality’ under Jordanian law
with respect to domestic matters does not entail that the same holds good on the different

plane of international trade.

50. The Claimants also maintain their arguments with respect to the applicability of the
most favoured nation clause. They refer again to the award rendered in the Maffezini Case
and contend that the public international law case law relied upon by Jordan does not assist
it. They recall however that they invoke the MFN clause only as a subsidiary or alternative

ground for ICSID jurisdiction.
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51. The Claimants contend that the “inter-temporal issue is not an obstacle to the
admissibility of the Claimants claim, nor to the Tribunal’s jurisdiction”. In this respect,
they stress inter alia that their dispute with Jordan “was not even evoked (sic) by any Party
before December 2001 and that they are complaining of a “continuing breach” of the

Contract.

52.  The Claimants finally maintain that they are required, at the jurisdictional stage, “not
to provide evidence of the soundness” of their claims, but rather “to assert facts that, if

established, would constitute violation of the BIT”.

53.  In consideration of the above, the Claimants request the Arbitral Tribunal:
(1) to reject all Respondent’s objections to the jurisdiction of the Tribunal;
(i1) to accept the Claimants’ conclusions as formulated in their Submission dated
10 December 2003, p. 68;
(i11) to retain jurisdiction over this case for the reasons stated by the Claimants in their
above mentioned Submission of 10 December 2003, in the present Submission and in
the expert opinions of Professor Schreuer;

(iv) to order the Respondent to bear the costs of the present jurisdictional phase.

54. At the oral hearing, on 1 April 2004, Jordan reiterated and developed its objections to
the jurisdiction of the Tribunal, as formulated in its Memorial of 8 September 2004 and in

its Rejoinder of 11 March 2004.

55. It recalled that a contract was concluded between the Claimants and the JVA-
Ministry of Water and Irrigation for the construction of the Kadameh Dam. It stressed that
JVA was a legal instrumentality distinct from the State of Jordan and that JVA was the

Employer under the Contract. It described the role of the Engineer and the mechanism
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provided in the Contract for the settlement of disputes and summarized Salini Costruttori

and Italstrade’s claims which, according to Jordan, are purely contractual.

56.  The Respondent adds that the claims are based on two factual allegations: the refusal
by Jordan to pay US $28 millions under the Contract and the refusal to honour an alleged
undertaking by the Prime Minister of Jordan to submit the dispute to ICSID arbitration.
The Respondent submits that the first refusal was the result not of a decision of Jordan or
the JVA, but of the Engineer acting in full independence. It contends that there is no
evidence to support the Claimant’s statement relating to the alleged decision of the Prime
Minister. Thus the facts relied upon by the Claimants are not plausibly capable of being
regarded as breaches of Articles 2(3) and 2(4) of the BIT. They are not even arguable.
These alleged breaches do not fall within the provisions of the BIT and the Tribunal should

dispose of them at the jurisdictional stage.

57.  According to the Respondent, the contractual claims are also wholly excluded from
the jurisdiction of the Tribunal for several reasons. First, Jordan is not a Party to the
Contract and Articles 9(1) and 9(3) of the BIT do not give jurisdiction to the Tribunal to
examine those claims. In any event, this article only covers disputes related to treaty
obligations, not contractual obligations. The latter should be settled according to the
procedure provided for in the Contract, i.e., in the present case, by the Jordanian Courts.
Second, Article 2(4) of the BIT cannot be regarded as an “umbrella clause” bringing the
Contract within the Tribunal’s jurisdiction. Third, Article 9(2) of the BIT makes it
absolutely clear that contractual claims are outside the jurisdiction of ICSID. Fourth,
Article 3 of the BIT (the most favoured-nation clause) combined with the Bilateral
Investment Treaties concluded with the United Kingdom and the United States, do not give
jurisdiction to the Tribunal. Finally, the dispute arose after the entry into force of the BIT

between Italy and Jordan and, consequently, cannot enter within ICSID jurisdiction.
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58.  Accordingly, Jordan urges the Tribunal to dispose of the case now on jurisdictional
grounds, or alternatively to move on to the merits, but not to follow the approach of

suspending the case as was done by another ICSID Tribunal in the case SGS v. Philippines.

59. At the oral hearings, on 2 April 2004, the Claimants reiterated and developed the
arguments formulated in their Application of 12 August 2002, their submission on

jurisdiction of 10 December 2003 and their Rejoinder on jurisdiction of 11 March 2004.

60.  They submitted that the Karameh Dam project qualified as an investment within the
meaning of the ICSID Convention and the Italy-Jordan BIT. They maintained that JVA
was part of the Government of Jordan and that the Contract had anyhow been concluded by
the Claimants with the State of Jordan. Thus, Article 9(2) of the BIT, covering “entities” of
that State, was not applicable. They submitted that Article 9(3) of the BIT had made
available to the Claimants an alternative forum which did not override or displace the
contractual forum, but created a case of concurrent jurisdiction. They contended that
Article 2(4) of the BIT was an “umbrella clause” under which Jordan committed itself to
complying with its contractual obligations, thus transforming those obligations into treaty
obligations. They stressed that they had plausible and arguable treaty claims. In this
respect, they confirmed that they had abandoned their expropriation claim. But they
maintained their claims based on Article 2(4) (contractual claims transformed into treaty
claims through the “umbrella clause™) as well as Article 2(2) and Article 2(3) (in particular
due to the “refusal to concede contractual arbitration to claimants whilst it was conceded to
other investors in similar cases, which amounted to discrimination”). They also invoked a
“breach of a specific promise made by the Government to arbitrate the dispute if not settled
in a short time”. They finally maintained their submission relating to Article 11(2) of the
BIT (the most favoured-nation clause) and the applicability of the BIT to the present dispute

ratione temporis.
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61. In response, the Respondent stressed, in particular, that it objected to any new claim
based upon “any improper behaviour on the part of Jordan in relation to violating the
independence of the Engineer”. Such a claim would be inadmissible. The Respondent also
maintained that no evidence whatsoever had been advanced by the Claimant in support of
the allegation of discrimination. Consequently, this allegation must be rejected at the

jurisdictional stage.

The relevant treaty provisions

62.  The jurisdiction of the Tribunal to consider the present case must be established
under the Washington Convention on the Settlement of Investment Disputes between States
and Nationals of other States (the ICSID Convention). Article 25 (1) of the Convention sets
out the criteria to be met in order for ICSID to have jurisdiction over a specific dispute. It

provides that:

“The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any constituent
subdivision or agency of a Contracting State designated to the Centre by that
State) and a national of another Contracting State which the parties to the
dispute consent in writing to submit to the Centre. When the parties have
given their consent, no party may withdraw its consent unilaterally.”

63.  The Parties discussed the interpretation to be given to this text in the case of a
dispute between an investor and a constituent subdivision or agency of a Contracting State.
In this respect, the Tribunal notes that ICSID jurisdiction may extend to such disputes by
agreement of the Parties. However, in cases involving a constituent subdivision or agency
of a Contracting State, ICSID jurisdiction is made subject to two further conditions: firstly,
the constituent subdivision or agency must have been designated to the Center by the State
to that effect; secondly, under Article 25(3), “Consent by a Constituent Subdivision or
Agency of a Contracting State shall require the approval of that State unless that State

notifies the Center that no such approval is required.”

64. The Tribunal observes that, in the present case, the Claimants’ submissions are

directed only against Jordan as Contracting State to the Washington Convention and,
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consequently, the provisions of Article 25 concerning ICSID jurisdiction over constituent
subdivisions or agency are not applicable. The Tribunal will not have to consider those

provisions.

65. The Tribunal further notes that, in order to establish ICSID jurisdiction, the
Claimants do not invoke a provision of the contract they have concluded for the
construction of the Karameh Dam. They rely exclusively upon the Agreement between the
Government of the Italian Republic and the Government of the Hashemite Kingdom of
Jordan on the Promotion and Protection of Investments of 21 July 1999 (the BIT),
combined with their own consent contained in the Request for Arbitration. Following a
well established practice, the Tribunal considers that the combination of these two forms of
consent can constitute “consent in writing” within the meaning of Article 25(1), provided

that the dispute falls within the scope of the BIT.

66.  The relevant provisions of the BIT are as follows:

“Article 1 — Definitions

For the purpose of this Agreement:

1.  The term “investment” shall be construed to mean any kind of property
invested before or after the entry into force of this Agreement, by a
natural or legal person of a Contracting Party in the territory of the other
Contracting Party in conformity with the laws and regulations of that
Party, irrespective of the legal form chosen, as well as of the legal
framework. Any modification in the form of the investment does not
imply a change in the nature thereof in accordance with the laws and
regulations of the Contracting Party on whose territory the investment
has taken place.

2. The term “investor” shall be construed to mean any natural or legal
person of one Contracting Party investing in the territory of the other
Contracting Party as well as the foreign subsidiaries, affiliates and
branches having headquarters in the territory of one of the Contracting
Parties and controlled in any way by the above natural and legal persons.
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“Investment agreement” means an agreement between a Contracting Party
(or its Agencies or Instrumentalities) and an investor of the other
Contracting Party concerning an investment.

“Non-discriminatory treatment” means treatment that is at least as
favourable as the better of national treatment or most-favoured-nation
treatment.

Article 2 — Promotion and protection of investments

1.

Both Contracting Parties shall encourage investors of the other
Contracting Party to invest in their territory.

Investors of one of the Contracting Parties shall have the right of access
to the investment activities in the territory of the other Contracting Party
at conditions that are not less favourable than that enjoyed by investors of
third states.

Both Contracting Parties shall at all times ensure just and fair treatment
of the investments of investors of the other Contracting Party. Both
Contracting Parties shall ensure that the management, maintenance, use,
transformation, enjoyment or assignment of the investments effected in
their territory by investors of the other Contracting Party, as well as
companies and enterprises in which these investments have been
effected, shall in no way be subject to unjustified or discriminatory
measures.

Each Contracting Party shall create and maintain in its territory a legal
framework apt to guarantee the investors the continuity of legal
treatment, including the compliance, in good faith, of all undertakings
assumed with regard to each specific investor.

Each Contracting Party or its designated Agency may stipulate with an
investor of the other Contracting Party an investment agreement which
will govern the specific legal relationship related to the investment of the
investor concerned.

Article 3 — National Treatment and Most Favoured Nation Clause

1.

Both Contracting Parties, within the bounds of their own territory, shall
grant investments effected by, and the income accruing to, investors of
the Contracting Party no less favourable treatment than that accorded to
investments effected by, and income accruing to, its own nationals or
investors of Third States.

Article 7 - Subrogation

In the event that one Contracting Party or an institution thereof has provided a
guarantee in respect of non-commercial risks for the investment effected by
one of its investors in the territory of the other Contracting Party, and has
effected payment to said investor on the basis of that guarantee, the other
Contracting Party shall recognize the assignment of the rights of the investor to
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the first-named Contracting Party. Such assignment should be subject to prior
written consent of the first Contracting Party.

Article 9 — Settlement of Disputes between Investors and Contracting Parties

1.

Any disputes which may arise between one of the Contracting Parties
and the investors of the other Contracting Party on investments,
including disputes relating to the amount of compensation, shall be
settled amicably, as far as possible.

In case the investor and an entity of the Contracting Parties have
stipulated an investment Agreement, the procedure foreseen in such
investment Agreement shall apply.

In the event that such dispute cannot be settled amicably within six
months from the date of the written application for settlement, the
investor in question may submit at his choice the dispute for settlement
to:

(a) the Contracting Party’s court having territorial jurisdiction;

(b) to the International Center for the Settlement of Investment
Disputes (the Center);

Both Contracting Parties shall refrain from negotiating through
diplomatic channels any matter relating to an arbitration procedure or
judicial procedure underway until these procedures have been concluded,
and one of the Contracting Parties has failed to comply with the ruling of
the Center or the Court of Law within the period envisaged by the ruling,
or else within the period which can be determined on the basis of the
international or domestic law provisions which can be applied to the
case.

Article 10 — Settlement of Disputes between the Contracting Parties

1.

Any disputes, which may arise between the Contracting Parties relating
to the interpretation and application of this Agreement, shall, as far as
possible, be settled amicably through diplomatic channels.

In the event that the dispute cannot be settled within six months from the
date on which one of the contracting Parties notifies, in writing, the other
Contracting Party, the dispute shall, at the request of one of the
contracting Parties, be laid before an “ad hoc Arbitration Tribunal as
provided in this Article.”
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67.  The Tribunal notes that Jordan has not objected to its jurisdiction on the ground that
the dispute is not legal or that it does not involve a Contracting State and a national of
another Contracting State. Similarly, Jordan has not objected to jurisdiction on the ground
that the dispute does not arise out of an investment (although it has reserved its position on

the matter). The Tribunal will not deal with those undisputed matters.

68.  The Tribunal observes that the Claimants submit claims based on the violation by
Jordan of both the Contract of 4 November 1993 and the BIT of 21 July 1999. The
Claimants contend that the Tribunal has jurisdiction over both those contractual and those

treaty claims.

69.  In the Tribunal’s view those claims raise six main issues:

(a) whether Article 9(2) of the BIT excludes the jurisdiction of the Tribunal, wholly or
partly;

(b) whether the general description of “a dispute concerning an investment” (Article 9(1)
of the BIT) encompasses claims of a contractual character;

(c) whether Articles 5 (2), 5(3) and 11(2) of the BIT (so called “umbrella clauses”) give
the Tribunal jurisdiction over contractual claims against the Respondent State ;

(d) whether Article 3(1) of the BIT (most favoured nation clause) gives jurisdiction to the
Tribunal, in particular with respect to contractual claims;

(e) whether the Tribunal can, at the present stage of the proceedings, dismiss the claims
not having contractual character as not having been properly argued;

(f) whether the Tribunal has jurisdiction ratione temporis.

Article 9(2)

70.  The Tribunal notes that under Article 9(2) of the BIT, “[i]n case the investor and an
entity of the Contracting Parties have stipulated an investment Agreement, the procedure

foreseen in such investment agreement shall apply”.
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71.  The investment agreement concluded in the present case for the construction of the

Karameh Dam contains in its General Conditions a clause 67 which reads as follows:

“(67.1) Engineer’s Decision:

(a) If a dispute of any kind whatsoever arises between the Employer and the
Contractor in connection with, or arising out of, the Contract or the
execution of the Works, whether during the execution of the Works or
after their completion and whether before or after repudiation or other
termination of the Contract, including any dispute as to any opinion,
instruction, determination, certificate or valuation of the Engineer, the
matter in dispute shall, in the first place, be referred in writing to the
Engineer, with a copy to the other party. Such reference shall state that it
is made pursuant to this Clause.

No later than the eighty-fourth day after the day on which he received such
reference the Engineer shall give notice of his decision to the Employer
and the Contractor. Such decision shall state that it is made pursuant to
this Clause.

Unless the Contract has already been repudiated or terminated, the
Contractor shall, in every case, continue to proceed with the Works with
all due diligence and the contractor and the Employer shall give effect
forthwith to every such decision of the Engineer unless and until the same
shall be revised, as hereinafter provided, in an amicable settlement or a
settlement by litigation or arbitration.

(b) If either the Employer or the Contractor be dissatisfied with any decision
of the Engineer, or if the Engineer fails to give notice of his decision on or
before the eighty-fourth day after the day on which he received the
reference, then either the Employer or the Contractor may, on or before the
seventieth day after the day on which he received notice of such decision,
or on or before the seventieth day after the day on which the said period of
84 days expired, as the case may be, give notice to the other party, with a
copy for information to the Engineer, of his intention to commence
litigation or arbitration, as hereinafter provided as to the matter in dispute.

Such notice shall establish the entitlement of the party giving the same to
commence litigation or arbitration, as hereinafter provided, as to such
dispute and, subject to Sub-Clause 67.4 no litigation or arbitration in
respect thereof may be commenced unless such notice is given.

If the Engineer has given notice of his decision as to a matter in dispute to
the Employer and the Contractor and no notification of intention to
commence litigation or arbitration as to such dispute has been given by
either the Employer or the Contractor on or before the seventieth day after
the day on which the parties received notice as to such decision from the
Engineer, the said decision shall become final and binding upon the
Employer and the Contractor.



-26 -

(67.2) Amicable Settlement:

Where notice of intention to commence litigation or arbitration as to a
dispute has been given in accordance with Sub-Clause 67.1, litigation or
arbitration of such dispute shall not be commenced unless an attempt has
first been made by the parties to settle such dispute amicably. Provided
that, unless the parties otherwise agree, litigation or arbitration may be
commenced on or after the fifty-sixth day after the day on which notice of
intention to commence litigation or arbitration of such dispute was given,
whether or not any attempt at amicable settlement thereof has been made.

(67.3) Litigation or arbitration:

(a)

(b)

Any dispute in respect of which:

the decision, if any, of the Engineer has not become final and binding
pursuant to Sub-clause 67.1, and

amicable settlement has not been reached within the period stated in Sub-
Clause 67.2

shall be finally settled by reference to the competent court of law in the
Kingdom, unless both parties shall agree that the dispute be referred to
arbitration.

If the First Party, being a government, department or public corporation or
local authority, shall consider settlement of the dispute by arbitration; then,
and in such case, the said party shall obtain the prior approval of the
Council of Ministers of the Kingdom to proceed with the aforesaid
settlement accordingly.

(c ) Upon reference of any dispute to arbitration, the arbitrator(s) shall have

(d)

power to open, revise and review any decision, certification or evaluation
of the Engineer, provided that nothing of the foregoing shall disqualify the
Engineer from being called as a witness and giving evidence before the
arbitrator(s) on any matter relevant to the dispute referred to the
arbitrator(s).

No reference to litigation or arbitration may be commenced before the
completion of the works and the issue of the Taking-Over certificate.

(67.4) Failure to comply with Engineer’s decision:

Where neither the Employer nor the Contractor has given notice of
intention to commence litigation or arbitration of a dispute within the
period stated in Sub-Clause 67.1 and the related decision has become final
and binding, either party may, if the other party fails to comply with such
decision and without prejudice to any other rights it may have refer the
failure to litigation or arbitration in accordance with Sub-Clause 67.3. The
provisions of Sub-Clause 67.1 and 67.2 shall not apply to any such
reference.”
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72.  Jordan submits that this Contract has been concluded between the Claimants and an
“entity of the contracting State” (whether it be the Ministry of Water and Irrigation or the
Jordanian Valley Authority). As a consequence, and in implementation of Article 9(2) of
the BIT, the procedure foreseen in clause 67 must apply. According to that clause, the
dispute must be “settled by reference to the competent court of law in the Kingdom [of
Jordan], unless both Parties shall agree that the dispute be referred to arbitration”. In the
absence of such an agreement, the dispute was to be referred to the Jordanian courts. The

Tribunal has no jurisdiction.

73. The Claimants challenge this interpretation. They submit that Article 9(2) only
applies to procedures of amicable settlement of disputes dealt with in Article 9(1) of the
BIT and not to procedures for the final and binding settlement dealt with in Article 9(3).
They further contend that Article 9(2) only applies to contracts concluded with an entity of
the Kingdom of Jordan, and not with the State itself and submits that, in the present case,
the contract has been concluded with the State of Jordan. They stress that Article 9(2) does
not state that the procedure provided for in the BIT shall not apply, but only that the
procedure foreseen by the contract shall apply; as a consequence, the only effect that one
could infer from Article 9(2) would be to preclude the exclusivity of the dispute settlement
mechanism of Article 9(3), but not its applicability. In any event, Article 9(2) could only be

applied to claims based on the Contract and not to claims based on the BIT.

74.  The Respondent disagrees with those Claimants’ arguments. It submits that
Article 9(2) applies to all phases of all disputes that are subject to clause 67 of the Contract
and does not cover only the proceedings for amicable settlement of disputes. It again
contends that the contract has been concluded with “an entity” of Jordan and that
Article 9(2) and clause 67 are applicable. It adds that the present dispute finds its origin in
the Engineer’s decisions to reject payment of approximately US$28 million under the

Contract. Thus the Tribunal has no jurisdiction.
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75.  The Parties are first in disagreement over the application of Article 9(2) of the BIT in
the present case. The Tribunal shall proceed to the interpretation of this Article in
conformity with Articles 31 to 33 of the Vienna Convention on the Law of Treaties which

reflect customary international law

76.  The Tribunal cannot agree with the Claimants’ argument according to which
Article 9(2), would apply only to procedures for the amicable settlement of disputes. This
paragraph is incorporated into an article relating to “settlement of disputes between
investors and contracting Parties” in general. It covers “the procedure foreseen in the
Investment Agreement stipulated between an investor and an entity of a Contracting State”.
This type of procedure generally comprises several steps, closely interconnected, the last
one being recourse to courts or to arbitration and, indeed, clause 67 organises such steps:
referral of the dispute to the Engineer; decision taken by the Engineer; note to commence
litigation or arbitration; attempt to settle the dispute amicably within a certain time limit;
and, eventually, initiation of the litigation or arbitration. Article 9(2), which is worded in

general terms, covers all these procedures.

77. In this respect, the arguments drawn by the Claimants from the context cannot
prevail over the text itself. It is true, as stressed by the Claimants, that the exception
provided for in Article 9(2) has been incorporated between Article 9(1) on amicable
settlement, and Article 9(3) on settlement by courts or arbitration. However, it is difficult to
draw any consequences from this placement: one could indeed, as the Claimants do, argue
that Article 9(2) has the same scope as Article 9(1) which it follows. One could also argue
that it has the same scope as Article 9(3) which it precedes. One may finally consider that it

concerns both amicable settlement and settlement by courts or arbitration.

78.  Moreover, the fact that Article 9(3) covers “the event that such dispute cannot be
settled amicably” does not imply that the word “dispute” in that text is a dispute under

Article 9(2), all the more so that the word “dispute” is not used in that provision.
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79.  In fact, Articles 9(1) and (3) correspond to standard clauses of settlement of disputes
and Article 9(2) has been incorporated into the text to make a general exception to those
standard provisions. The common intention of the Parties is reflected in this clear text that

the Tribunal has to apply.

80.  The Tribunal will now consider the status of the Jordan Valley Authority in order to
determine whether this Authority can be considered an “entity” of the Kingdom of Jordan

within the meaning of Article 9(2).

81.  The Jordan Valley Authority (JVA) was established under Jordan law no 19 of 1998
entitled “Jordan Valley Development Law”. Under Article 3 of that law, the JVA “shall
undertake inter alia the development of the water resources of the valley and utilizing
them”. It will also carry out “all the works related to the development, utilization,
protection and conservation of these resources”, including “the planning, design,
construction, operation and maintenance of irrigation projects and related structures and

works of all types and purposes, including dams”.

82.  Under Article 13 of the law, “the Authority shall be considered an autonomous
corporate body”. “It may conclude contracts”. In conformity with Article 17(b), “all
Authority funds shall be deposited in a special account or accounts at the Central Bank”.
The Authority has “its own cadre of Employees™. The classified Employees are subject to

the Civil Service Law. The others are under a specific status.

83.  Under Article 8, the Authority is composed of the Minister of Water and Irrigation,
the Board of Directors, the Secretary General and the Staff. The Board of Directors is
chaired by the Minister. The Secretary General of the JVA is Vice-Chairman. The Board
comprises representatives of various Ministries and one Member “with expertise and

specialization” appointed by the Cabinet.

84.  In conclusion, it appears that, although the Government exercises a strict control over

the JVA, this Authority is an autonomous corporate body, distinct legally and financially
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from the State of Jordan. It must thus be considered as an “entity” of the Kingdom of

Jordan within the meaning of Article 9(2).

85. It remains to be seen whether the investment contract for the Karameh Dam project

was concluded with the Kingdom of Jordan or with the JVA.

86. In this respect, the Tribunal will first observe that the agreement was made on 4
November 1993 “between the Ministry of Water and Irrigation — Jordan Valley Authority
of PO Box 2769, Amman, Jordan (hereinafter called the Employer) of the one part and
MS/Joint Venture Salini Costruttori SPA Italstrade SPA Rome Italy (hereinafter called “the
Contractor”) of the other part”. The contract is signed “Employer — Minister of Water and
Irrigation — Bassam E, KAKISH”. “In the presence of Dr. eng. Abdul Aziz al-Weshah —
Secretary General” with those two signatures. The stamp put on the Contract reads: “The
Hashemite Kingdom of Jordan — Ministry of Water and Irrigation — Jordan Valley Authority

— Tenders and Procurement”.

87. Clause (1) — 1 — 1 (a) of the General Conditions defines the “Employer” as “The
Party named in the contract as the “First Party” who will enter into contract with the
Contractor for the execution of the Works covered by the Contract or any other Party
authorized by the Employer to exercise the powers and obligations of the First Party,

provided that the Contractor will be informed accordingly in writing”.

88.  Clause (1.1.) of the Special Conditions specifies that “the Employer is the Ministry
of Water and Irrigation, Jordan Valley Authority, Amman, Jordan, herein represented by the
Secretary General thereof or any other Government Authority to which the Jordan Valley

Authority may delegate whole or part of its authority”.

89. It is apparent from those various provisions, and in particular from clause (1-1) of the
Special Conditions, that the JVA is the “First Party” to the Contract and the “Employer”
within the meaning of the Contract. All payments to the Contractor were to be made and in

fact were made by the JVA under clause 60 of the Special Conditions. The Contract with
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the Engineer for the supervision of the construction of the works was signed by the
Secretary General of the JVA, on behalf of the JVA, Ministry of Water and Irrigation. The
final Certificate was to be issued by the Engineer to the Employer under clause 60.8.

Clause 60.9 specified the conditions of the cessation of the liability of the Employer.

90.  During the course of the implementation of the Contract, the Contractor submitted
various claims to the Engineer. In most of the cases in which those claims were rejected,
the Claimants informed the Secretary General of the JVA of their “intention to proceed to
litigation or arbitration as foreseen by clause 67 of the General Conditions of the Contract”
(see for instance the letters dated 12 February 1996, 4 September 1998 and 10 June 1999).
Similarly, it is the Secretary General of the JVA who, on 5 June 1998, notifies to the
Claimants the dissatisfaction of the Employer with a decision of the Engineer. The final
administrative decisions relating to the last payment to be made to the Claimants were taken

by the Secretary General of the JVA.

91. In conclusion, and notwithstanding the fact that the tenders were issued by the
Ministry of Public Works and Housing — Government Tenders Directorate, and were
decided upon by a central committee for tenders, it appears that the Contract was signed by
the Minister and the Secretary-General of the JVA, both acting on behalf of the JVA. It was

implemented as a JVA Contract.

92. The Tribunal concludes from the foregoing that an investment Contract was
concluded between the Jordanian Valley Authority, an entity of the Jordanian State, with
the Claimants. Therefore Article 9 (2) does not deprive the Tribunal of the jurisdiction it
may have under other provisions of the BIT to entertain such treaty claims. The procedure

foreseen in the investment Agreement accordingly applies.
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93.  However, the Parties differ on the consequences to be drawn from such a conclusion.
For the Respondent, Article 9(2) must be construed as excluding from the jurisdiction of the
Tribunal all contractual claims which are to be settled in conformity with clause 67 of the
Contract. For the Claimants, Article 9(2) does not exclude such jurisdiction. Contractual
claims could be settled as provided for in clause 67. They could also be settled as treaty

claims under Article 9(3) of the BIT.

94.  The Tribunal observes that, under Article 9(2), when an investment agreement has
been concluded between an investor and an entity of a Contracting State, the procedure
foreseen in such an agreement “shall” apply. By using the word “shall,” the authors of this
text agreed to make it obligatory in such cases to seek redress under the procedure provided

for in the contract and thereby excluded recourse to any other procedure.

95.  The Tribunal further notes that, according to the interpretation of the Claimants, the
sole aim of Article 9(2) is to permit the submission of contractual claims to the dispute
settlement mechanism provided for in the Contract. However, even if there were no such
provision, such recourse would remain possible. One is therefore hard pressed to see the
usefulness of Article 9(2) as interpreted by the Claimants. Such an interpretation runs
counter to the general principle of effectiveness (“effet utile’) and for that reason also ought

to be set aside.

96.  Lastly, the Tribunal will note that the dispute settlement procedures provided for in
the Contract could only cover claims based on breaches of the Contract. Those procedures
cannot cover claims based on breaches of the BIT (including breaches of those provisions of
the BIT guaranteeing fulfillment of contracts signed with foreign investors). Therefore
Article 9(2) does not deprive the Tribunal of such jurisdiction, as it may have, to entertain

treaty claims of this nature under other provisions of the BIT.



-33 -

Articles 9(1) and 9(3)

97.  Under Article 9(1) of the BIT quoted above, disputes which “may arise between one
of the contracting Parties and the investors of the other contracting Party on investments
including disputes relating to the amount of compensation, shall be settled amicably”.
Under Article 9(3), “in the event such dispute cannot be settled amicably within six months
from the date of the written application by settlement, the investor in question may submit
the dispute for settlement” either to the contracting Party’s Court having territorial

jurisdiction” or to ICSID (this last option having been chosen in the present case).

98.  The Claimants contend that Article 9(1) is drafted in such general terms that it covers
not only disputes relating to alleged violations of a provision of the BIT, but any dispute
which may arise between a State Party and an investor of the other Party, including disputes
concerning alleged violations of the Contract. They observe that Article 9(1) refers to any
disputes which may arise “on investments”. They add that no distinction is made in this
text as to the source of the claim. As a consequence, Article 9(3) should cover all disputes
on investments for alleged violations both of the substantive provisions of the BIT and of an
investment agreement. The Claimants recall that, by contrast, Article 10 of the BIT
concerning interstate disputes only covers disputes relating to the interpretation and
application of the Treaty. They also invoke several ICSID awards and decisions, including

the one rendered on 29 January 2004 in SGS v. Philippines.

99.  The Respondent, for its part, contends that Article 9(3) does not provide for ICSID
jurisdiction over contractual disputes, but only for such a jurisdiction in case of violation of
the BIT. It also invokes ICSID awards and decisions in support of this position and, in

particular, the one rendered on 6 August 2003, in SGS v. Pakistan. It observes that “if the



-34 -

Tribunal adopts the views espoused by the Claimants, the effect will be to open ICSID

jurisdiction to pure contractual claims” with far reaching consequences.

100. The Tribunal recalls that there is no question as to the application of the dispute
settlement mechanism provided for in Articles 9(1) and 9(3) in the event that there is an
alleged breach of a provision of the BIT. The point at issue in the present case is whether
the mechanism is equally applicable to contractual disputes. The Tribunal notes that ICSID
Tribunals have taken divergent positions on this matter in cases of alleged breaches of
contracts entered into between a foreign investor and a State Party to a BIT. But such is not
the case in this instance. Indeed, the contract at issue was entered into between the
Claimants and the Jordan Valley Authority, which under the laws of Jordan governing the
contract, has a legal personality distinct from that of the Jordanian State (see para. 84
above). Now, one may doubt whether Articles 9(1) and 9(3) also cover breaches of a
contract concluded in name between an investor and an entity other than a State Party, and
the Tribunal observes that several ICSID tribunals have already handed down decisions
against such extensions of jurisdiction (see Salini Costruttori and Italstrade v. Kingdon of
Morocco, case No. ARB/00/06, decision of 23 July 2001 on jurisdiction, paras. 60 to 62;
Consortium RFCC v. Kingdom of Morocco, case No. ARB/00/06, Decision of 22 December

2003 on jurisdiction, paras. 67 to 69).

101. However, the Tribunal will not be required to decide on whether Articles 9(1) and
9(3), taken in isolation, could cover the contractual disputes at issue in this instance. In fact,
Article 9(2) of the BIT makes it obligatory to refer such disputes to the dispute settlement
mechanisms provided for in the contracts and, where such disputes are concerned, excludes

recourse to the procedure set forth in Article 9(3) for such disputes (see para. 60 above).

Article 3

102. The Claimants however invoke Article 3 of the BIT as establishing a subsidiary or
alternative ground for ICSID jurisdiction over contractual claims. They submit that Article

3 entitles Italian investors in Jordan (and vice versa) to be accorded a treatment that is no
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less favourable than that accorded to investors of any third State. They contend that this
most favoured-nation clause extends to and includes procedural rights, as decided by an
ICSID Tribunal in Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No.
ARB/97/7). They state that Article IX of the Jordan-USA BIT of 2 July 1997 and Article 6
of the Jordan-United Kingdom BIT of 10 October 1979 make available to USA and UK
investors “a dispute resolution clause which is more favourable than that contained in
Article 9 of the Jordan-Italy BIT”. They add that, under those clauses, USA and UK
investors are “entitled to refer to ICSID any dispute arising from their construction
contracts”. They conclude that, notwithstanding Article 9(2) of the BIT, Italian investors

have the same right.

103. The Respondent submits that the most favoured-nation clause invoked cannot apply
to procedural obligations; it refers in this respect to judgments rendered by the International
Court of Justice and explains that the decision taken in the Maffezini case does not bind the
Tribunal and should not be followed; it adds that “even assuming that the most favoured-
nation clause could, in theory, apply to dispute settlement provisions, it is subject to
overriding public policy considerations” recognized by the ICSID Tribunal itself in the
Maffezini case; it states that, in particular, a most favoured-nation clause cannot override the
clear intent of the Parties with respect to jurisdiction as expressed in the present case in
Article 9(2); moreover, it contends that the Jordan-USA BIT and the Jordan-UK BIT do not
allow the investors to submit contractual disputes to ICSID jurisdiction and that the Jordan-

USA Treaty is not applicable ratione temporis; thus, they could not assist the Claimants.

104. Articles 3(1) and (2) of the BIT read as follows:

“l.  Both Contracting Parties, within the bounds of their own territory,
shall grant investments effected by, and the income accruing to, investors of
the other Contracting Party, no less favourable treatment than that accorded to
investments effected by, and income accruing to, its own nationals or investors
of Third States.

2. In case, from the legislation of one of the Contracting Parties, or from
the international obligations in force or that may come into force in the future
for one of the Contracting Parties, should come out a legal framework
according to which the investors of the other Contracting Party would be
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granted a more favourable treatment than the one foreseen in this Agreement,
the treatment granted to the investors of such other Parties will apply also for
outstanding relationships.”

105. The parties debated at length the question whether the most-favored-nation clause

can be invoked for dispute settlement purposes.

106. In this connection, they first cite jurisprudence of the International Court of Justice in
the cases involving the Anglo-Iranian Oil Co. (Judgment of 22 July, 1952, 1.C.J. Reports
1952 p. 93), Rights of Nationals of the United States of America in Morocco, (Judgment of
27 August, 1952, 1.C.J. Reports 1952, p. 176) and Ambatielos (Judgment on the Merits of
19 May, 1963, I.C.J. Reports 1953, p. 10). The first two judgments mentioned do not
address the issue thus posed. In the third case, the Government of Greece submitted that,
under the most-favored-nation clause in a treaty of commerce and navigation which it had
concluded with the Government of the United Kingdom in 1886, it was allowed to invoke
provisions on the administration of justice inserted in peace and trade treaties concluded
between the United Kingdom and various other States. In its judgment of 19 May 1953, the
Court did not decide on the merits of this line of argument, confining itself instead to
finding that the dispute between the Parties arose from the interpretation of the treaty of
1886 and that the United Kingdom was accordingly under the obligation to submit that
dispute to arbitration. Nevertheless, some of the judges dissenting from the solution
adopted took positions on the submissions of Greece based on the most-favored-
nation clause as incorporated in the 1886 Treaty. Their view was that the clause “cannot be
extended to matters other than those in respect of which it has been stipulated”. They added
that “having regard to its terms”, this clause “promises most-favoured-nation treatment only
in matters of commerce and navigation” and that, consequently, it cannot be applied to “the

administration of justice” (I.C.J. Reports 1953, p. 34).

107. The International Arbitration Commission that was eventually constituted in

pursuance of the judgment of the Court to hear the dispute, also took the view, in its award
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of 6 March 1956, that “the most favoured-nation clause can only attract matters belonging

to the same category of subjects as that to which the clause itself relates”.

108. It also adds “In the Treaty of 1886, the field of application of the most favoured-
nation clause is defined as including “all matters relating to commerce and navigation”. It
would seem that this expression has not, in itself, a strictly defined meaning. The variety of
provisions contained in Treaties of Commerce and Navigation proved that, in practice, the
meaning given to it is fairly flexible. For example, it should be noted that most of these

treaties contain provisions concerning the administration of justice...”.

109. The Commission went on to say: “It is true that the administration of justice, when
viewed in isolation, is a subject matter other than commerce and navigation, but this is not
necessarily so when it is viewed in connection with the protection of the rights of traders.
Protection of the rights of traders naturally finds a place among the matters dealt with by

treaties of commerce and navigation.”

110. “Therefore, it cannot be said” added the Commission “that the administration of
justice, in so far as it is concerned with the protection of these rights, must necessarily be
excluded from the field of application of the most favoured-nation clause, when the latter
includes “all matters relating to commerce and navigation”. This question can only be
determined in accordance with the intention of the Contracting Parties as deduced from a

reasonable interpretation of the treaty.”

111. Then the award goes on in noting that it was the “intention of the Parties”, as
expressed in the Treaty, “that the trade and navigation of each country shall be placed, in all
respects, by the other on the footing of the most favoured-nation”. It concluded from this
wording that this MFN clause was applicable to “the administration of justice in so far as
concerns the protection by the Courts of the rights of persons engaged in trade and
navigation” (United Nations Reports of International Arbitral Awards, vol. XII, p. 83 to

153).
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112. The Tribunal will observe that in this case, Greece invoked the most-favored-nation
clause with a view to securing, for one of its nationals, not the application of a dispute
settlement clause, but the application of substantive provisions in treaties between the
United Kingdom and several other countries under which their nationals were to be treated

“in accordance with “justice”, “right” and “equity”. The solution adopted by the Arbitration

Commission cannot therefore be directly transposed in this specific instance.

113. In addition, the Claimants rely principally on the 25 January 2000 award issued by an
ICSID Tribunal in the matter of Maffezini v. Spain. In that case, the Claimant invoked the
most-favored-nation clause in a BIT concluded between Argentina and Spain with a view to
securing enforcement of the dispute settlement provisions in a BIT concluded between
Chile and Spain. Under the terms of the first treaty, cases could be referred to ICSID only if
recourse had first been made to a domestic court, while no such precondition was included
in the second treaty. The Arbitral Tribunal found that, by operation of the most-favored-

nation clause, the claimant could avoid having first to exhaust domestic remedies.

114. In the words of the Claimants themselves in this case, the award “has given rise to
some concern with regard to the possible expansive effects of the extension of a Most-
Favoured nation clause to the investors’ right to select different forums” (Rejoinder,
para. 129). The Arbitral Tribunal in the Maffezini case was probably aware of the risks
entailed by such an extension because the Tribunal itself stated clearly that the beneficiary
of the Most-Favoured-Nation clause ‘“should not be able to override public policy
considerations that the contracting parties might have envisaged as fundamental conditions
for their acceptance of the agreement” (Award, para. 62). The Tribunal added that “a
distinction has to be made between the legitimate extension of rights and benefits by means
of the operation of the clause, on the one hand, and disruptive treaty shopping that would
play havoc with the policy objectives of underlying specific treaty provisions, on the other

hand” (ibid., para. 63).
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115. The current Tribunal shares the concerns that have been expressed in numerous
quarters with regard to the solution adopted in the Maffezini case. Its fear is that the
precautions taken by authors of the award may in practice prove difficult to apply, thereby

adding more uncertainties to the risk of “treaty shopping”.

116. The Tribunal also observes that bilateral investment treaties carry varying provisions
that address this issue. Some of those treaties provide expressly that the most-favoured-
nation treatment extends to the provisions relating to settlement of disputes. This is the case

with some investment treaties concluded by the United Kingdom.

117. In other treaties, the MFN clause does not contain such a provision, but refers to “all
rights” contained in the agreement, or to “all matters” subject to the agreement. This was
the situation in the Ambatielos and Maffezini cases. As a consequence, in Ambatielos, the
Commission of Arbitration sought to ascertain the common intention of the Parties. It
found that the intention was “that the trade and navigation of each country be placed, in all
respects, by the other on the footing of the most-favoured-nation” (see para.70) and
concluded for this finding that “the effect of the most-favoured-nation clause ... can be
extended to the system of administration of justice”. Similarly, in the Maffezini case, the
Tribunal carefully examined the practice followed by Spain and Argentina and relying not
only on the text of the BITS, but also on “the legal policy adopted by Spain with regard to
the treatment of its own investors abroad”, concluded that the Claimant had the right to
submit the dispute to arbitration “without first accessing the Spanish courts” (Award,

para. 64).

118. The Tribunal observes that the circumstances of this case are different. Indeed,
Article 3 of the BIT between Italy and Jordan does not include any provision extending its
scope of application to dispute settlement. It does not envisage “all rights or all matters
covered by the agreement”. Furthermore, the Claimants have submitted nothing from
which it might be established that the common intention of the Parties was to have the most-

favored-nation clause apply to dispute settlement. Quite on the contrary, the intention as
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expressed in Article 9(2) of the BIT was to exclude from ICSID jurisdiction contractual
disputes between an investor and an entity of a State Party in order that such disputes might
be settled in accordance with the procedures set forth in the investment agreements. Lastly,

the Claimants have not cited any practice in Jordan or Italy in support of their claims.

119. From this, the Tribunal concludes that Article 3 of the BIT does not apply insofar as
dispute settlement clauses are concerned. Therefore the disputes foreseen in Article 9(1) of
the BIT concluded between Jordan and Italy must be settled in accordance with the said
Article. In the event that, as in this case, the dispute is between a foreign investor and an
entity of the Jordanian State, the contractual disputes between them must, in accordance
with Article 9(2), be settled under the procedure set forth in the investment agreement. The

Tribunal has no jurisdiction to entertain them.

“Umbrella clause”

120. The Claimants argue that Article 2(4) of the BIT, taken together with Article 2(5)
and Article 11(2) (for the wording of these provisions, see paragraph 66 above), obliges
Jordan to guarantee the observance of specific investment agreements and that this
provision amounts to what they call an “umbrella clause” which transforms contractual
undertakings into international law obligations. On that basis, the Tribunal would in any

event have jurisdiction to consider the claimants’ contractual claims.

121. In support of this submission, the Claimants rely on the language of Article 2(4), on
various international commentators and on the decision in SGS v Philippines . They recall
that provisions similar to Article 2(4) have been inserted in a number of BITS, as well as in
the Energy Charter Treaty. They add that, in this treaty, a possibility has been open to
exclude from ICSID jurisdiction any dispute arising from the alleged violation of such a
provision. They observe that this has not been the case in the Jordan/Italy BIT and
conclude that Jordan has accepted to submit disputes arising from the alleged violation of

Article 2(4) to the dispute settlement mechanism of Article 9(3).
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122. The Respondent submits that under Article 2(4), Jordan is simply obliged “to create
and maintain a legal framework apt to guarantee to investors the continuity of legal
treatment” and is not obliged to guarantee specific investments. It contends that this
interpretation is supported by an arbitral award adopted on 2 July 2003 in a case relating to
the interpretation of the Convention for the protection of the marine environment of the

North-East Atlantic (COSPAR). It is also supported by the decision in SGS v. Pakistan.

123. Article 2(4) of the BIT reads as follows:

“Each Contracting Party shall create and maintain in its territory a legal
framework apt to guarantee to investors the continuity of legal treatment,
including the compliance, in good faith, of all undertakings assumed with

regard to each specific investor.”

124. In SGS v. Philippines, the BIT stipulated in its Article X(2): “Each Contracting Party
shall observe any obligation it has assumed with regard to specific investments in its
territory by investors of the other Contracting Party”. The Arbitral Tribunal decided that
this text “makes it a breach of the BIT for the host State to fail to observe binding
commitments, including contractual commitments, which it has assumed with regard to
specific investments. But it does not convert the issue of the extent or content of such

obligations into an issue of international law” (para. 128).

125. In SGS v. Pakistan, Article 11 of the BIT stipulates that: “Each Contracting Party
shall constantly guarantee the observance of the commitments it has entered into with
respect to the investments of the investors of the other Contracting Party”. The Arbitral
Tribunal decided that this provision could not be invoked to sustain a contention by an
aggrieved investor that “breaches of a contract ... it has concluded with a State (widely
considered to be a matter of municipal rather than international law) are automatically
“elevated” to the level of breaches of international law. Having regard to the distinction in
principle between breaches of contract and breaches of treaty, contractual claims could only

be brought under Article 11 “under exceptional circumstances” (para. 172).
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126. The Tribunal notes that Article 2(4) of the BIT between Italy and Jordan is couched
in terms that are appreciably different from the provisions applied in the arbitral decisions
and awards cited by the Parties. Under Article 2(4), each contracting Party committed itself
to create and maintain in its territory a “legal framework” favourable to investments. This
legal framework must be apt to guarantee to investors the continuity of legal treatment. It
must in particular be such as to ensure compliance of all undertakings assumed under
relevant contracts with respect to each specific investor. But under Article 2(4), each
Contracting Party did not commit itself to “observe” any “obligation” it had previously
assumed with regard to specific investments of investors of the other contracting Party as
did the Philippines. It did not even guarantee the observance of commitments it had entered
into with respect to the investments of the investors of the other Contracting Parties as did
Pakistan. It only committed itself to create and maintain a legal framework apt to guarantee

the compliance of all undertakings assumed with regard to each specific investor.

127. Of course, each State Party to the BIT between Italy and Jordan remains bound by its
contractual obligations. However, this undertaking was not reiterated in the BIT.
Therefore, these obligations remain purely contractual in nature and any disputes regarding
the said obligations must be resolved in accordance with the dispute settlement procedures
foreseen in the contract. Contrary to what the Claimants argue, this is not at all an absurd
solution: the States Parties to the BIT are still bound by their treaty obligations as well as

their contract obligations, but the dispute settlement procedures in each case are different.

128. Articles 2(5) and 11 of the BIT invoked by the Claimants could not lead to any other
conclusion. The first of these two provisions merely stipulates that “Each Contracting Party
or its designated Agency may stipulate with an investor of the other Contracting Party an
investment agreement which will govern the specific legal relationship related to the
investment of the investor concerned”. The Tribunal finds it difficult to see how such a
provision could lead to an interpretation of Article 2(4) that is different from the

interpretation given in the previous paragraph.
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129. Article 11 of the BIT entitled “Application of other provisions” covers in its
paragraph 1 the case in which a matter is governed both by the agreement and other treaty
or customary rules of international law. It considers in its paragraph 2 the case where the
treatment accorded by one Contracting Party to the investors of the other Contracting Party
according to its laws and regulations or other provisions or specific contract or investment
authorizations or agreements is more favourable than that provided under the BIT. In both
cases, the most favourable treatment applies. Under paragraph 2 of Article 11 “[i]n case the
host Contracting Party has not applied such treatment ... and the investors suffer a damage
as a consequence thereof, the investors shall be entitled to a compensation of such

damages”.

130. This Article is, to take the terms of the decision in the SGS v. Philippines case, “a
kind of without prejudice clause” (Decision on jurisdiction, para. 114, and notes 45 and 46)
and in the opinion of the Tribunal, it could not have the effect of incorporating the
commitments it mentions into the BIT (see Young hi Oo Trading Pta v. Government of the
Union of Myanmar (ASEAN 1.D. Case No. ARB/01/1 (2003) 42 — ILM 540, 556.7
(paras.79-82).

Treaty Claims

131. The Tribunal will now examine the objections to its jurisdiction presented by the
Respondent against the Treaty claims submitted by the Claimants. In this respect, Jordan
submits that:
(a) the Claimants’ request discloses no arguable case that there has been any violation of
the BIT;
(b) the essential basis of the Claimants’ request concerns a contractual dispute which is to

be determined under the disputes settlement provisions of the contract;

132. More specifically, according to Jordan, “there is no conceivable basis or authority for
the argument that the Employer’s refusal to accede to the Claimants’ request to overturn the

decisions adopted by the independent Engineer under the contract ... could give rise to a
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claim for unjust or unfair treatment (Article 2(3) of the bilateral Treaty). For the same
reasons, it cannot be said that the Employer’s actions can amount to a failure on the part of

Jordan to provide continuity of legal treatment (Article 2(4)).”

133. Similarly Jordan asks the Tribunal to reject the argument that “refusal by the
Jordanian Council of Ministers to accede to the Claimants’ request to refer the dispute with
the Engineer to arbitration pursuant to clause 67.3(b) of the Contract ... could amount to a

violation” of the same provisions.

134. As a consequence, the Tribunal would have no jurisdiction not only with respect to

contractual claims, but also with respect to Treaty claims.

135. The Claimants submit that it is up to them to formulate their claims as they see fit.
They are not required, at the jurisdictional stage, to provide evidence of the soundness of
those claims, but rather “to assert facts that, if established, would constitute violations of the
BIT”. They recall that their claims are based not only on the violation by Jordan of the
“umbrella clause” (Article 2(4)), but also on the violation of the duty to ensure just and fair
treatment of the investments and on the violation of the prohibition of discriminatory
measures (Article 2(3)). They add that further proofs of these violations will be provided
during the merits phase. They stress that “if the Claimants’ claims were excluded from the
jurisdictional protection of the BIT only because the investment was made on the basis of a
contract”, this, as indicated by Professor Schreuer in his comments, “would dramatically
reduce the much needed protection for a very large segment of investment activities”. They

conclude that the Tribunal has jurisdiction to consider the treaty claims as formulated.

136. The Tribunal observes that the Claimants are free to present facts they rely upon and
claims they advance in the way they think appropriate. It is up to the Claimants to
characterize these claims as they see fit, and, in particular, to identify the contractual and/or

Treaty provisions, which, according to them, have been violated.
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137. When considering its jurisdiction to entertain those claims, the Tribunal must not
address the merits of the claims, but it must satisfy itself that it has jurisdiction over the
dispute, as presented. This has been recognized both by the International Court of Justice

and by Arbitral Tribunals in many cases.

138. Thus, the International Court of Justice, in the Ambatielos Case in 1953, stated:

“In order to decide, in these proceedings, that the Hellenic Government’s
claim on behalf of Mr. Ambatielos is “based on” the Treaty of 1886 within the
meaning of the Declaration of 1926, it is not necessary for the Court to find —
and indeed the Court is without jurisdiction to do so — that the Hellenic
Government’s interpretation of the Treaty is the correct one. The Court must
determine, however, whether the arguments advanced by the Hellenic
Government in respect of the treaty provisions on which the Ambatielos claim
is said to be based, are of a sufficiently plausible character to warrant a
conclusion that the claim is based on the Treaty. It is not enough for the
claimant Government to establish a remote connection between the facts of the
claim and the Treaty of 1886.” (Ambatielos, Merits, Judgment, I.C.J. Reports
1953, p. 18.)

139. More recently, the International Court of Justice, in comparable cases, did not refer
to the “plausibility” of the claims, and used more objective criteria. In the Oil Platforms

(Islamic Republic of Iran v. United States of America), the Court stated that:

“the Parties differ on the question whether the dispute between the two States
with respect to the lawfulness of the actions carried out by the United States
against the Iranian oil platforms is a dispute “as to the interpretation or
application of the Treaty of 1955. In order to answer that question, the Court
cannot limit itself to noting that one of the Parties maintains that such a dispute
exists, and the other denies it. It must ascertain whether the violations of the
Treaty of 1955 pleaded by Iran do or do not fall within the provisions of the
Treaty and whether, as a consequence, the dispute is one which the Court has
jurisdiction ratione materiae to entertain, pursuant to Article XXI, paragraph 2.

17. The objection to jurisdiction raised by the United States comprises
two facets. One concerns the applicability of the Treaty of 1955 in the event of
the use of force; the other relates to the scope of various articles of that
Treaty.” (I.C.J. Reports 1996, 11, p. 810, para. 16-17.)
140. In the cases concerning the Legality of Use of Force in Yugoslavia, the International

Court of Justice adopted a similar approach. It stated that: “in order to determine, even

prima facie, whether a dispute within the meaning of Article IX of the Genocide
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Convention exists, the Court cannot limit itself to noting that one of the Parties maintains
that the Convention applies, while the other denies it; ... [It] must ascertain whether the
breaches of the Convention alleged by Yugoslavia are capable of falling within the
provisions of the instrument and whether, as a consequence, the dispute is one which the
Court has jurisdiction ratione materiae to entertain pursuant to Article IX” (see for instance

Legality of Use of Force (Yugoslavia v. Italy), .C.J. Reports 1999 - I, p. 490, para. 25)

141. Arbitral tribunals have adopted a similar approach. Thus, in SGS v. Philippines, the
ICSID Tribunal stated that:

“The Tribunal’s jurisdiction, if it exists, must arise by virtue of the ICSID
Convention associated with the BIT... It is not enough that the Claimant raises
an issue under one or more provisions of the BIT which Respondent disputes.
To adopt the words of the International Court in the Oil Platforms Case, the
Tribunal ‘must ascertain whether the violations of the [BIT] pleaded by [SGS]
do or do not fall within the’ provisions of the Treaty and whether, as a
consequence, the dispute is one which the [Tribunal] has jurisdiction ratione
materiae to entertain” (para. 26).
142. In another passage of this Decision, the Arbitral Tribunal specified that: “In
accordance with the basic principle formulated in the Oil Platforms Case (above, para. 26),
it is not enough for the Claimant to assert the existence of a dispute as to fair treatment and
expropriation”. The test for jurisdiction is an objective one and its resolution may require

the definitive interpretation of the treaty provision which is relied on. On the other hand, as

the Tribunal in SGS v. Pakistan stressed:

“it 1s for the Claimant to formulate its case. Provided that the facts alleged by
the Claimant and as appearing from the initial pleadings fairly raise questions
of breach of one or more provisions of the BIT, the Tribunal has jurisdiction to
determine the Claim”.

143.  Under this jurisprudence, the Court and individual Arbitral tribunals have arrived at

decisions which vary from one case to another.

144. 1In the Ambatielos Case, the International Court of Justice, after having considered

the possible interpretations of the Anglo-Greek commercial treaty of 1886 concluded that
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“the difference between the Parties is the kind of difference which, according to the

Declaration of 1926, should be submitted to arbitration” (p. 22).

145. In the Oil Platforms Case, the Court determined the scope of various articles of the
1955 Treaty of Friendship and Commerce between Iran and the United States of America
and decided that it had jurisdiction to entertain the Iranian claims only on the basis of
Article XXI, paragraph 2, of the Treaty relating to freedom of commerce and navigation and

not on the basis of the other provisions invoked by Iran.

146. In the cases concerning the Legality of Use of Force in Yugoslavia, the Court stated
that “it does not appear at the present stage of the proceedings that the bombings which
form the subject of the Yugoslav Application ‘indeed entail the element of intent’" which is
necessary to characterize a genocide. As a consequence, the Court was “therefore not in a
position to find, at [that] stage of the proceedings, that the acts imputed by Yugoslavia to
the Respondent [were] capable of coming within the provisions of the Genocide
Convention”. It decided that, accordingly, it had no jurisdiction prima facie. (see for

instance Legality of Use of Force (Yugoslavia v. Italy), 1.C.J. Reports 1999-1, p. 491, paras.
27 and 28).

147. 1Inthe SGS v. Pakistan case, the Arbitral tribunal concluded that: “if the facts asserted
by the Claimants are capable of being regarded as alleged breaches of the BIT consistently
with the practice of ICSID tribunals, the Claimant should be able to have them considered

2

on their merits...”. “We do not exclude the possibility that there may arise a situation
where the Tribunal may find it necessary at the very beginning to look to the Claimant’s

factual claims but this is not such a case”.

148. Similarly, in the Wena Case, the Arbitral Tribunal stated that:
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“Wena raised allegations against Egypt ... which if proven, clearly
satisfy the requirements of a legal dispute under Article 25(1) of the ICSID
Convention. In addition, Wena has presented at least some evidence that
suggests Egypt’s possible culpability”.

The Tribunal concluded that it had jurisdiction and reserved its decision on the merits

(Wena Hotels ltd v. Arab Republic of Egypt; ICSID Case No. ARB/98/4, 25 May 1999).

149. The Arbitral Tribunal, in SGS v. Philippines arrived at a different conclusion. It

stated:

“... the present dispute is on its face a dispute about the amount of money
owed under a contract. SGS accepts that the provision of services under the
CISS Agreement came to an end by the effluxion of time. No question of a
breach of the BIT independent of breach of contract is raised (as, arguably, in
SGS v. Pakistan); there is no allegation of a conspiracy by local officials to
frustrate the investment (as in Vivendi). As presented to the Tribunal by the
Claimant, the unresolved issues between the Parties concern the determination
of the amount still payable.” (para. 159).

Then the Tribunal recalled that, in its request for arbitration, SGS had invoked Articles 1V,
VI and X(2) of the BIT. The Tribunal commented that “an unjustified refusal to pay sums
admittedly payable under an award or a contract at least raises arguable issues under
Article IV” (fair and equitable treatment) (para. 162). However, it added that “on the
material presented by the Claimant, no case of expropriation has been raised ... A refusal
to pay is not an expropriation when there is an unresolved dispute as to the amount
payable” (para. 161). As a consequence, the Tribunal dismissed the claim “so far as it is

based on Article VI of the BIT” (expropriation).

150. Similarly, in UPS v Canada, the Arbitral Tribunal established under the NAFTA
decided in its Decision on Jurisdiction that the customary rule of international law, on
which the applicant based part of its claims, did not exist and, consequently, that the claim

based on such a rule was not within the jurisdiction of the Tribunal.

151. The Tribunal is in full agreement with this jurisprudence. It reflects the balance to be
struck between two opposing preoccupations: to ensure that courts and tribunals are not

flooded with claims which have no chance of success and sometimes are even of an abusive
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nature; but to ensure equally that, in considering issues of jurisdiction, courts and tribunals
do not go into the merits of cases without sufficient prior debate. In conformity with this
jurisprudence, the Tribunal will accordingly seek to determine whether the facts alleged by
the Claimants in this case, if established, are capable of coming within those provisions of

the BIT which have been invoked.

152. In this regard, the Tribunal will first recall that “a particular investment dispute may
at the same time involve issues of the interpretation and application of the BIT’s standards
and questions of contract” (Compariid de Aguas del Aconquija SA and Vivendi Universal v.
Argentine Republic (decision on annulment, 3 July 2002, para. 60). “A State may breach a
treaty without breaching a contract, and vice-versa” (ibid., para. 95). “Whether there has
been a breach of the BIT and whether there has been a breach of contract are different
questions. Each of these claims will be determined by reference to its own proper or
applicable law — in the case of the BIT, by international law, in the case of the Concession

contract, by the proper law of the contract” (ibid., para. 96).

153. Applying those criteria, the Annulment Committee, in the Vivendi Case, went on to
state that the Vivendi claim “was not simply reducible to so many civil or administrative
claims concerning so many individual acts alleged to violate the concession contract or the
administrative law of Argentina. It was open to Claimants to claim, and they did claim that
these acts taken together, or some of them, amounted to a breach of ... the BIT” (ibid.,
para. 112). The Committee added that “a Treaty cause of action is not the same as a
contractual cause of action; it requires a clear showing of conduct which is in the
circumstances contrary to the relevant treaty standards”. Thus, in choosing to commence an
ICSID arbitration, the Claimant takes “the risk of a Tribunal holding that the acts
complained of neither individually nor collectively rose to the level of a breach of the BIT”

(ibid., para. 113).

154. Therefore, not any breach of an investment contract could be regarded as a breach of

a BIT. In the words of the Arbitral Tribunal in Consortium RFCC v. Kingdom of Morocco,
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a breach of the substantive provisions of a bilateral investment treaty can certainly result
from a breach of contract, without a possible breach of the contract constituting, ipso jure

and by itself, a breach of the Treaty. (See para. 48 of the Award).

155. In fact, the State, or its emanation, may have behaved as ordinary cocontractants
having a difference of approach, in fact or in law, with the investor. In order that the
alleged breach of contract may constitute unfair or inequitable treatment within the meaning
of the bilateral agreement, it must be the result of behaviour going beyond that which an
ordinary contracting party could adopt. Only the State, in the exercise of its sovereign
authority (puissance publique), and not as a contracting party, has assumed obligations
under the bilateral agreement. (ibid, para. 51). In other words, an investment protection
treaty cannot be used to compensate an investor deceived by the financial results of the
operation undertaken, unless he proves that his deception was a consequence of the
behaviour of the receiving State acting in breach of the obligations which it had assumed

under the treaty. (ibid, para. 108)

156. Similarly in the case of Joy Mining Machinery Limited v. Arab Republic of Egypt
(ICSID case No. ARB/03/11), an ICSID Arbitral Tribunal, in its Decision on jurisdiction of
6 August 2004, (paras. 72 and 82) stated that “a basic general distinction can be made
between commercial aspects of a dispute and other aspects involving the existence of some
forms of State interference with the operation of the contract involved”. It concluded in the
case that “the absence of a Treaty-based claim, and the evidence that, on the contrary, all
claims are contractual, justifies the finding that the Tribunal lacks jurisdiction. Neither has
it been credibly alleged that there was Egyptian State interference with the Company's

Contract rights.”

157. This solution is all the more apposite because the rules of attribution governing
responsibility for the performance of contract obligations may differ from those governing
responsibility for the performance of BIT obligations. In this respect, the Tribunal, in the

present case, has no intention of taking a position on such a substantive issue at this stage.
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It will note, however, that under Jordanian law, the legal personality of the JVA is distinct
from that of the Jordanian State; accordingly, it cannot be ruled out that Jordan might not be
held responsible for JVA’s breaches of contract. Nevertheless, in public international law, a
State may be held responsible for the acts of local public authorities or public institutions
under its authority and it cannot be ruled out that the Jordanian State may be held
responsible for the acts of the JVA. (see the ad hoc Committee’s Annulment Decision in the

above-mentioned Vivendi case (para. 96)).

158. When considering the conclusions with which it is presented, the Tribunal will first
observe that the Claimants have abandoned the submissions they had originally presented
on the basis of Article 5 of the BIT and no longer contend that Jordan has taken unlawful
expropriation measures against them in this instance. The Tribunal will therefore not be

called upon to decide whether it has jurisdiction to entertain such conclusions.

159. However, the Claimants do assert that Jordan failed to comply with the provisions of
Article 2(3) of the BIT ensuring “at all times just and fair treatment of the investment of
investors of the other Contracting Party” and protecting them against “unjustified or
discriminatory measures”. The Claimants’ argument seems to be that all the contractual
breaches for which they hold JVA responsible must be regarded as constituting an unjust

and unfair treatment by Jordan within the meaning of Article 2(3).

160. As stated above, this Tribunal does not have jurisdiction in respect of the contractual
breaches and could entertain them only if the alleged breaches were simultaneously to
constitute breaches of the treaty. The Tribunal will observe that the Claimants have

advanced little argument to that effect.

161. In their request for arbitration of 8 August 2002, they concluded that “the
Respondent has breached the Claimants' rights under the Contract by causing delays to the
performance of the project, varying its scope and increasing its quantities without fair and
prompt compensation, causing additional costs without fair and prompt compensation as

established in Contract”. They recalled that, in implementation of the Contract they
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submitted to the Engineer and to the Respondent, a draft final statement setting out the total
outstanding amount claimed to be due to them, equivalent to approximately
US$28,000,000, and they asked the Tribunal to order the payment of such a sum. Then,
after having presented the contractual claim in detail, the Claimants quoted the articles of

the BIT which, in their opinion, had been violated without giving any further explanation.

162. In their first submission on jurisdiction, dated 10 December 2003 and in their
Rejoinder of 11 March 2004, the Claimants contended that “a Claimant is not required, at
the jurisdictional stage, to provide evidence of the soundness of its claims, but rather to
assert facts, which, if established, would constitute violations of the BIT” (para. 153). They
did not give more indications with respect to the facts on which their treaty claims were
based or to the interpretation to be given to the relevant provisions of the BIT. It was only
at the hearing that the Representative of the Claimants stated that their treaty claims were
“not for a simple correction of monetary determination” by the Engineer, but that they

contested “the way Jordan made use of the Engineer” (without developing this assertion).

163. In fact, and leaving aside this vague and late allusion, the Claimants, on this point,
base their treaty claims exclusively on the way in which the Contract was implemented by
the Engineer and by JVA. But they explain no where how the alleged facts could constitute
not only a breach of the contract, but also a breach of Article 2(3) of the BIT. They only
quote that article and assert that it has been violated. They present no argument, and no
evidence whatsoever, to sustain their treaty Claim and they do not show that the alleged
facts are capable of falling within the provisions of Article 2(3). The Tribunal, therefore,

has no jurisdiction to consider this first treaty claim.

164. Moreover, the Claimants maintain that the Prime Minister of Jordan expressly agreed
that, in the absence of any agreement between the Parties, any outstanding matter will be
referred for final settlement to arbitration as contemplated by clause 67.3 of the General
conditions of the Contract. They submit that this commitment has not been fulfilled. They

contend that “during the same period of time, Jordan used to grant arbitration to foreign
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investors which were in the same position as the Claimants”. Therefore, according to them,
Jordan’s conduct in this respect amounts not only to a violation of Article 2(4) of the BIT,

but also to a violation of the provisions of Article 2(3) prohibiting discriminatory treatment.

165. In this regard, the Tribunal notes that pursuant to Article 67.2 of the General
Conditions of the contract, “any dispute in respect of which amicable settlement has not
been reached ... shall be finally settled by reference to the competent court of law in the
Kingdom [of Jordan], unless both parties shall agree that the dispute be referred to
arbitration”. It is not disputed that the contract contained a binding arbitration clause and
that resort to contractual arbitration accordingly required the consent of both Parties. The
Claimants contend that Jordan gave such consent which Jordan denies. Thus the Claimants
do not assert that there has been a breach of contract in this regard; rather, they claim that
Jordan reneged on an undertaking it had given, although it was not contractually bound to

give it.

166. The Tribunal observes that, here again, the file submitted by the Claimants is
lacking, in terms of both the facts and the law (and notably the alleged practice of Jordan as
regards resort to arbitration). The Tribunal, however, does not believe that it must rule out
from the outset that the alleged facts, if established, may constitute breaches of Articles 2(3)
and 2(4) of the BIT. The objection to jurisdiction submitted on this point by Jordan cannot

be upheld.

Jurisdiction ratione temporis

167. The Respondent raises a last objection relating to the jurisdiction of the Tribunal
ratione temporis. It observes that the BIT between Italy and Jordan “was signed on 21 July
1996 and entered into force on 17 January 2000”. As a consequence, “the submission to

jurisdiction of ICSID in Article 9(3) of the BIT applies only to disputes that arise after the
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entry into force of the bilateral treaty”. It adds that “the dispute arose in its entirety before
this entry into force”. In the alternative, Jordan maintains that any violation of the Treaty
can only be founded upon acts and omissions of Jordan after 17 January 2000 and ““it denies

that any such violations have been committed”.

168. By contrast, the Claimants contend that the language used in the BIT does not restrict
the Tribunal’s jurisdiction to alleged breaches of the BIT which occurred after “its entry
into force”. Moreover, they stress that their “Treaty claims are based on acts and omissions
of Jordan that occurred after the entry into force of the BIT”. They add that “Jordan’s
breaches are continuing, or alternatively, complex breaches, and are not limited to a precise
point in time. They submit that even “on the assumption that the present dispute arose prior
to the entry into force of the BIT, Jordan violated its obligation to refrain from acts that
defeat the object and purpose of the BIT after the date of its signature”. Jordan contests

each of those points.

169. The Tribunal will first observe that it is not required to decide on its jurisdiction
ratione temporis with respect to the contractual claims filed by the Claimants. It is no more
required to decide on its jurisdiction ratione temporis with respect to the treaty claims based
on Article 2(3) of the BIT dealt with in paras. 158 to 163 above. In fact, it results from the
foregoing (see paras 119, 127 and 163) that the Tribunal has no jurisdiction to entertain
those claims, regardless of the date when a dispute concerning them arose between the
Parties. The Tribunal will therefore address the issue of its jurisdiction ratione temporis
only with regard to the treaty claim relating to the alleged commitment of Jordan to submit

the dispute to arbitration (see paras. 164 to 166 above).

170. In this respect, the Tribunal notes that Articles 9(1) and (3) of the BIT cover “any
dispute which may arise between one of the contracting Parties and the investors of the
other contracting Party on investments”. Such language does not cover disputes which may
have arisen before the entry into force of the BIT, but only disputes arising after 17 January

2000.
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171. There is abundant jurisprudence on the definition of disputes in international law and
on the date on which such disputes are considered to arise. But the Tribunal will not have

to consider this jurisprudence in detail.

172. In the present case, the Claimants allege a number of contractual claims arising
between 1995 and 1999. On 22 April 1998, they submitted a draft final statement
evaluating those claims at approximately US$28 million. From 1997, the Claimants
initiated a series of contacts with various Jordanian officials requesting that their contractual
claims be submitted to arbitration as contemplated by clause 67.3 of the General Conditions

of Contract.

173. On 20 February 2000, a meeting took place between the Italian and Jordanian Prime
Ministers. According to the Claimants, there was agreement during that meeting to refer the
matter to contractual arbitration in case it would not be possible to reach an amicable

settlement (a point which is denied by Jordan).

174. On 27 March 2000, the Prime Minister of Jordan informed the Claimants that, if they
insisted on their claims, they could refer them to the Jordanian Courts. The Claimants
requested again that the matter be submitted to contractual arbitration. This request was
rejected on 28 August 2000. The Claimants wrote again on 12 December 2001 and

received again a negative answer on 24 January 2002.

175. Thus the dispute relating to the alleged commitment of Jordan to submit the dispute
to contractual arbitration arose well after the 17 January 2000, date of entry into force of the
BIT between Jordan and Italy. The Tribunal has jurisdiction ratione temporis to hear the

“Treaty claims” brought on this point by the Claimants.

176. However, the Tribunal observes that one must distinguish carefully between
jurisdiction ratione temporis of an ICSID Tribunal and applicability ratione temporis of the

substantive obligations contained in a BIT.
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177. In this respect, the Tribunal notes that Article 1(1) of the BIT does not give the
substantive provisions of the Treaty any retrospective effect. Thus, the normal principle
stated in Article 28 of the Vienna Convention of Treaties applies and the provisions of the
BIT “do not bind the Party in relation to any act or facts which took place or any situation
which ceased to exist before the date of entry into force of the Treaty” (see SGS v. Republic
of the Philippines, ICSID Case No. ARB/02/6, decision of the Tribunal on objections to
jurisdiction, paras. 165 and 166; see also Mondev International Itd. v. United States of

America (2002)-6, ICSID Reports 192, p. 208-9 (paras. 68-70).

178. In the present case, the Claimants complain of breaches of the BIT occurring after 20
February 2000. The Treaty entered into force on 17 January 2000. In this respect also, the
Tribunal has jurisdiction ratione temporis to hear the Treaty claims relating to the alleged

commitment of Jordan to submit the dispute to arbitration.

179. For the foregoing reasons, the Tribunal unanimously:

(a) Decides that this Tribunal has jurisdiction over the Claimants' claims that Jordan, by
refusing to accede to the Claimants' request to refer the dispute to arbitration pursuant to
Article 67(3) of the Contract, breached Articles 2(3) and Article 2(4) of the Bilateral
Investment Treaty concluded between Jordan and Italy on 21 July 1996;

(b) Decides that the Tribunal has no jurisdiction over the Claimants' other claims;

(c) Makes the necessary order for the continuation of the procedure pursuant to
Arbitration rule 41(4); and

(d) Reserves all questions concerning the costs and expenses of the Tribunal and the
costs of the Parties for subsequent determination.
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H.E. JUDGE GILBERT GUILLAUME

DATE...NOVEMBER 9, 2004..............
............ SIGNED .....cccuuuuee veeeseees SIGNED .vevveeieniennnnns
MR. BERNARDO CREMADES SIR JTAN SINCLAIR
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