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THE PARTIES
Claimant:

GEA Group Aktiengesellschaft
Dorstener Strasse 484

44809 Bochum

Germany

hereinafter referred to as “GEA” or the “Claimant.”

GEA is a company incorporated under the laws of Germany, and is represented in this
arbitration by Mr Barton Legum, Ms Brenda Horrigan, Ms Anne-Sophie Dufétre, Mr

Gauthier Vannieuwenhuyse, and Mr George Burn, of the law firm Salans.

Respondent:

Ukraine

c/o Ministry of Justice of Ukraine
13, Horodetskogo Street

Kyiv 01001

Ukraine

hereinafter referred to as “Ukraine” or the “Respondent.”

Ukraine is represented in this arbitration by Mr Sebastian Seelmann-Eggebert, Mr
Charles Claypoole, Mr Jan Erik Spangenberg, Mr Robert Volterra (until 28 February
2011), Mr Hussein Haeri and Ms Michelle Bradfield, of the law firm Latham &
Watkins; and Mr Serhii Sviriba and Mr Dmytro Marchukov of the law firm
Magisters.

The Claimant and the Respondent are hereinafter collectively referred to as the

“Parties.”
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PROCEDURE

On 24 October 2008, GEA filed a Request for Arbitration (the “Request” or “RfA”)
against Ukraine with the Acting Secretary-General of the International Centre for
Settlement of Investment Disputes (“ICSID” or the “Centre”). The Request was
filed pursuant to Article 13(2) of the Agreement between the Federal Republic of
Germany and Ukraine on the Promotion and Mutual Protection of Investments, dated
15 February 1993 (the “BIT”) and pursuant to the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, dated 14 October
1966 (the “ICSID Convention™).

According to the Request, the dispute arose from the Claimant’s alleged investment
in Ukraine in the form of capital loans to a former state-owned entity, or kombinat,
known as OJSC Oriana (“Oriana”). The Claimant alleges that Ukraine violated its

rights under the BIT in connection with that investment.

On 21 November 2008, the Acting Secretary-General of ICSID registered the
Request.

By letter of 11 December 2008, the Claimant invoked Article 11(2) of the BIT. That
Article provides that the appointment mechanism for members of arbitral tribunals
applicable in State-to-State disputes, set forth in Article 10(3) —10(5) of the BIT, shall
be applied by analogy to investor-State disputes. Article 10(3) provides that each
Party “shall appoint one member [of the tribunal] and these two members shall agree
on a national of a third state to serve as the tribunal’s chairman, who shall then be

appointed [by the Parties].”

By letter of 5 January 2009, the Claimant informed the Centre that it was appointing
Mr Toby Landau, QC, a national of the United Kingdom, as arbitrator in this case.
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On 21 January 2009, the Centre sought Mr Landau’s acceptance of his appointment
after clarifying its understanding of the Parties’ agreement on the method of
constituting the Tribunal. On 17 February 2009, the Respondent advised ICSID that
it was appointing Professor Brigitte Stern, a national of France, as arbitrator. On 19
March 2009, the Parties notified ICSID that they had agreed to appoint Professor

Albert Jan van den Berg, a national of The Netherlands, as President of the Tribunal.

On 20 March 2009, the Acting Secretary-General of ICSID notified the Parties that
the Tribunal was deemed to have been constituted, and the proceedings to have
commenced, on that day. Further, the Tribunal and the Parties were informed that Ms
Aissatou Diop would serve as Secretary of the Tribunal.

On 12 May 2009, the Tribunal held its first session at the World Bank’s offices in
Paris. A procedural calendar was established for the conduct of the remainder of the
proceedings. The Parties were unable to agree whether, in the event of the
Respondent’s raising preliminary objections, the proceedings should be bifurcated.
The Respondent sought bifurcation in those circumstances. The Tribunal set two
timetables, one to apply in the event that preliminary objections were raised, and the
other to apply in the event that no such objections were raised. In the case of the
former timetable, the Tribunal indicated that it would make the decision whether to

bifurcate when such preliminary objections were received.

On 1 July 2009, the Claimant filed its Memorial, along with exhibits, legal authorities
and the witness statements of Dr Manfred Ddss, Dr Detlef B. Kriiger, Dr Harald
Rieger and Dr Klaus-Peter Kissler.

On 12 October 2009, the Respondent informed the Tribunal that the Parties had
reached an agreement on the timetable to be followed in the remainder of the
proceedings, and that the Parties had agreed that if the Respondent were to raise
preliminary objections, such objections would be joined to the merits of the case.
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The content of the letter was confirmed on the same date by the Claimant.

On 15 October 2009, the Secretary of the Tribunal informed the Parties that the

Tribunal accepted the Parties’ revised timetable.

On 11 January 2010, the Respondent filed its Counter-Memorial, along with exhibits
and legal authorities.

Thereafter, the Parties made their respective requests for production of documents,
and filed objections and replies thereto. On 19 February 2010, the Tribunal issued
Procedural Order No. 1 containing its rulings on each Party’s document production

requests.

On 22 February 2010, the Respondent sent to the ICSID Secretariat copies of
supplementary materials relating to certain of the exhibits to the Respondent’s

Counter-Memorial.

On 23 February 2010, the Claimant sought from the Tribunal clarification of
Procedural Order No. 1. The Claimant queried the Tribunal’s ruling on certain of the
Respondent’s document requests. In its objections to those requests, the Claimant
had stated that it would produce the requested documents if the Respondent produced
corresponding documents. The Claimant asked whether the Tribunal’s granting of
the Respondent’s requests should be read as requiring the Respondent to produce the

corresponding documents referred to by the Claimant.

On 24 February 2010, the Respondent wrote to the Tribunal stating its understanding
that Procedural Order No. 1 was not ambiguous, and that the Tribunal’s granting of
certain of the Respondent’s requests did not require production of “corresponding

documents” referred to by the Claimant.

Also on 24 February 2010, the Tribunal issued Procedural Order No. 2, confirming
that in granting certain of the Respondent’s document requests, the Tribunal did not
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intend to grant the Claimant’s requests for “corresponding documents.”

The same day, the Claimant sent to the ICSID Secretariat supplementary materials

relating to certain of the exhibits to the Claimant’s Memorial.
On 15 April 2010, the Claimant filed its Reply, along with exhibits.

On 15 June 2010, the Respondent filed its Rejoinder, along with legal authorities and

exhibits, as well as the witness statement of Mr Oleksiy Golubov.

On 22 June 2010, the Parties provided notification of the witnesses to be examined at

the hearing.

Also on 22 June 2010, a pre-hearing telephone conference was held to discuss certain
final procedural and logistical issues in advance of the hearing.

The hearing was held from 5 to 9 July 2010 at the World Bank’s offices in Paris.
On 29 October 2010, the Parties exchanged their respective Submissions on Costs.

On 15 November 2010, the Respondent provided its Comments on the Claimant’s
Submission on Costs.

On 25 November 2010, the Claimant provided its response to the Respondent’s

Comments on the Claimant’s Submission on Costs.

References. In this Award, the Tribunal adopts the following method of citation:
o “Request” or “RfA” refer to GEA’s 24 October 2008 Request for Arbitration;
o “Memorial” refers to GEA’s 1 July 2009 Memorial,

o “Counter-Memorial” refers to Ukraine’s 11 January 2010 Counter-Memorial;
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o “Reply” refers to GEA’s 15 April 2010 Reply;
o “Rejoinder” refers to Ukraine’s 15 June 2010 Rejoinder;

e  “Tr.” refers to the Transcript made of the 5 — 9 July 2010 hearing (e.g.: “Tr.
1/p. 1” means Day 1 at page 1);

FACTUAL BACKGROUND

The factual background to this dispute is divided into five parts, which the Tribunal
will set out in the following order: (i) the companies involved; (ii) the initial business
with Oriana; (iii) the later agreements made with Oriana; (iv) the ICC arbitration

against Oriana; and (v) the attempts to collect on the ICC award against Oriana.

(i) The Companies Involved. GEA was founded in 1881 as Metallgesellschaft AG
(“Metallgesellschaft”). In 2000, it changed its name to “MG Technologies AG™*
and in 2005 it adopted its present name, GEA Group Aktiengesellschaft (“GEA™).?

On 2 November 1995, Kléckner & Co Aktiengesellschaft (“Old Kléckner”) spun off

its chemical business to Kléckner Chemiehandel GmbH (“KCH?™).?

On 17 November 1995, a company called Kléckner & Co Handel — another member
of the Kldckner Group — was transformed from a GmbH to an Aktiengesellschaft, or
AG.*

! The Tribunal notes that the name of “MG Technologies AG” is officially all in lower case

letters. However, for ease of reading, the Tribunal has decided to capitalise this name in this Award,
as well as all other companies whose names are officially expressed in lower case letters.

2 C-0036.
3 C-0038; C-0155; R-0003; R-0004.
4 C-0152.
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On 24 November 1995, Old Kléckner was merged into another company and thereby
ceased to exist as a separate entity.® Old Klockner was deleted from the commercial

register in Germany as of that date.®

On 6 December 1995, Klockner & Co Handel Aktiengesellschaft changed its name to
Kléckner & Co Aktiengesellschaft (“New Klockner”).”

By agreement dated 5 December 1997, GEA’s wholly-owned subsidiary, “MG Trade
Services,” acquired all the shares of KCH from SF Beteiligungs-GmbH. SF

Beteiligungs-GmbH was, in turn, a wholly-owned subsidiary of New Kléckner.®

On 15 August 2000, “MG Trade Services AG” changed its name to “Solvadis AG.”*
KCH, in turn, was renamed “Solvadis International GmbH” (*Solvadis
International”) on 27 October 2000.° On 22 October 2003, Solvadis International
merged into “Solvadis Chemag AG” and thereby ceased to exist as a separate legal

entity. ™

By agreement dated 28 June 2004, Solvadis Chemag AG (formerly KCH) assigned
all of its rights deriving from its business with Oriana (more on Oriana below) as well
as all rights in the underlying transactions to MG Technologies AG which, as
mentioned in { 33 above, became GEA in 2005."

R-0003.
R-0003.
C-0152.
C-0152; C-0153.
R-0002.
1o C-0038; R-0004.
u C-0035 R-0004.
12 C-0002.

© oo ~N o u
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At around the same time, the merged entity, Solvadis Chemag AG, was sold to

Chemdis Limited.™

By way of summary, for the period 1995 — 1997, the corporate structures described

above were as follows:

| New Kléckner |

Metallgesellschaft, later known as MG
Technologies AG, later known as GEA

SF Beteiligungs-GmbH

Old Kléckner l

N KCH |

!

Chemical business

1995

MG Trade Services

KCH shares
1997

For the period 2000 — 2004, this diagram evolved as follows:

Metallgesellschaft, later known as MG
Technologies AG, later known as GEA

Assignment
of rights

v\ June 2004

MG Trade Services, later
known as Solvadis AG

KCH, later known as
Solvadis International

| Chemdis Limited |

e /

June 2004

—————— | Solvadis Chemag AG

KCH merges
2003

13 C-0042; R-0025.

11
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(if) The Initial Business with Oriana. On 13 December 1995, New Kldckner and the
Ukrainian kombinat Oriana entered into an agreement under which New Kldckner
would provide Oriana each year with 200,000 tons of naphtha fuel for conversion (the

“Conversion Contract”).**

Over the course of 1996 — 1998, Oriana and KCH, as a subsidiary of New Kldckner,

entered into 147 (out of a total of 154) amendments to the Conversion Contract.™®

In December 1997, an individual responsible for periodically inspecting work at the

Oriana plant, Dr Vsevolod Chperoun, was shot in the kneecap.*®

According to the Claimant, in the months following the shooting, discrepancies were
discovered between the quantity of raw materials shipped to Oriana and the quantity
of finished products. An audit report in July 1998 identified that more than 125,000

metric tons of finished products were missing (the “Products™).’

In the meantime, Oriana contracted with a German company, Linde AG, to build a
polyethylene plant for approximately DM 250,000,000. The purchase price was
largely financed by Bayerische Vereinsbank AG (“BV”), a German bank.

During July and August 1998, correspondence was exchanged, and discussions took
place, between representatives of KCH/KIldckner, Oriana and the Ukrainian and
German  Governments concerning, among other things, the alleged

misappropriation.*®

1 C-0006.
1 C-0156.
16 Memorial, T 49; Rejoinder, { 53.
o R-0041.

18 Seg, e.g., C-0011; C-0012; C-0013; C-0065; C-0078.

12
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At around the same time, bankruptcy proceedings were initiated against Oriana by a
Canadian-owned company, Shelton.’® From October 1998 to July 1999, Shelton

assumed management of Oriana.?

(iii) The Later Agreements with Oriana. Ultimately, on 7 August 1998, Oriana and
KCH signed a settlement agreement, pursuant to which Oriana acknowledged, among
other things, that it was indebted to KCH for the difference in value between the
products that should have been delivered under the Conversion Contract, and the
products actually delivered, or currently available to be delivered (the “Settlement
Agreement”). The Settlement Agreement provided that KCH and Oriana would
agree the value of the shortfall and that any disputes arising out of the Settlement

Agreement would be referred to arbitration under the ICC Rules in Vienna, Austria.*

On 29 September 1998, Oriana and KCH negotiated and signed an agreement
pursuant to which Oriana agreed to pay “at least USD 27.6 million” to KCH (the
“Repayment Agreement”).?? The Repayment Agreement provided that the final
amount to be paid by Oriana to KCH would be assessed by 30 September 1998. Of
the approximately USD 27.6 million referred to as the minimum amount to be paid,
USD 21 million related to “Undelivered Products.”® The amounts owing were in
principle to be paid as finished products, rather than cash, although payments in cash

were “not excluded.”?*

19 C-0077.

20 R-0019; C-0096.
2 C-0015.

2 C-0018.

2 Id.

24 Id.

13
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Like the Settlement Agreement, the Repayment Agreement provided for dispute

resolution by ICC arbitration in Vienna.?

The Repayment Agreement was signed by Drs Kriiger and Schéber for KCH, and by
Messrs Sljuzar, Gabel and Haber for Oriana. The authority of Messrs Sljuzar, Gabel
and Haber to enter into the Repayment Agreement on behalf of Oriana is disputed by
the Respondent, and whether the Repayment Agreement was validly executed by
those persons is a matter of dispute between the Parties (discussed in {f 58 — 61

below).?®

The Repayment Agreement provided for four pledge agreements over Oriana’s assets
to secure Oriana’s indebtedness. According to the Claimant, three of those pledge
agreements were concluded.?’” However, the fourth pledge agreement, relating to
fixed assets, was never entered into. Its execution required the approval of the State

Property Fund of Ukraine, which approval was not given.?®

(iv) The ICC Arbitration against Oriana. Between late 1998 and mid-2001, further
attempts were made to resolve the dispute between KCH and Oriana. Oriana was
restructured and certain of its assets spun off into a joint venture with Lukoil
Petroleum. There were also further developments in bankruptcy proceedings brought

against Oriana by a certain Pryvatbank.

On 27 June 2001, KCH (by then renamed as Solvadis International) commenced an
ICC arbitration against Oriana pursuant to the arbitration clause in the Repayment

Agreement.

2% Id.

2 Rejoinder, {1 79 — 84. In this Section, Respondent also disputes the validity of the execution of
the Settlement Agreement, for the same reasons.

27 Memorial, § 73.
28 C-0018.

14



58.

59.

60.

61.

GEA V. UKRAINE — AWARD

Although it did not participate fully in the arbitration, Oriana challenged the
tribunal’s jurisdiction, alleging that the Repayment Agreement had not been validly
executed. Oriana also disputed Solvadis International’s case on the merits. The

tribunal observed in its award of 25 November 2002 as follows:?°

The parties to this arbitration have submitted pleadings and numerous
documents and an expert opinion in support of their respective arguments.
Although Respondent did not participate in the proceedings as foreseen
by the Rules, Respondent’s arguments were brought forward in their
undated letter to the Chairman (received on January 25, 2002), in a
submission addressed to the ICC, dated April 30, 2002 and a letter to the
Chairman dated September 25, 2002 and were duly considered in this
arbitration. Respondent was granted all possibilities to present its case.

Oriana’s challenge to jurisdiction was unsuccessful, and the tribunal declared that it
had jurisdiction to hear the dispute.

The tribunal found as a fact that Mr Sljuzar was the President of Oriana as at the date
of signing the Repayment Agreement based on the evidence of witnesses concerning
the manner in which Mr Sljuzar was introduced to them, the fact that Oriana
subsequently sealed documents signed by Mr Sljuzar without correcting the
designation “President,” and the fact that contracts signed by Mr Sljuzar as President
were also signed by Messrs Gabel and Haber without objection being raised by the

latter two.°

In light of this, the tribunal determined that “pursuant to Art. 8.4.5 of Respondent’s
statutes (Exhibits C 48, 48a) [Mr Sljuzar] therefore was empowered to represent the
company, without needing special authorisation by the supervisory board, the

shareholders assembly or any other body.”" Further, the tribunal stated that “[t]he

2 C-0028.
%0 Id.
8t Id.

15
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president also has the power to authorise a vice president (Mr Haber, Mr Gabel) to

represent the company in negotiations or to conclude contracts.”*

The tribunal’s award of 25 November 2002 was largely in favour of Solvadis
International. The tribunal awarded Solvadis International USD 30,381,661.44 as
primary compensation, plus 3% interest per annum from 28 December 2000, USD
273,000 in arbitration costs and EUR 141,689.38 in legal fees and expenses.

(v) The Attempts to Collect on the Award against Oriana. On 11 March 2003,
Solvadis International (formerly KCH) requested recognition and enforcement of the

ICC Award before the Appellate Court of the Ivano-Frankivsk Region.**

On 23 April 2003, Oriana submitted objections to Solvadis International’s request for

recognition and enforcement®*, to which Solvadis International replied.*

On 28 May 2003, the Appellate Court rejected Solvadis International’s request for
recognition and enforcement.*® The Appellate Court found the Repayment
Agreement was invalid as it had been concluded by unauthorised persons. The

Appellate Court stated in its reasoning as follows:

Considering the case, the court ascertained that the [Repayment
Agreement] was concluded and signed in contradiction to the Ukrainian
effective legislation by the representatives of OJSC “Oriana” without duly
authorized powers. The court came to such conclusion basing on the
following grounds.

32 Id.

3 C-0115.
3 C-0118.
% C-0119.
% C-0120.

16
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Article 6 of the Law of Ukraine “On Foreign Economic Activity”
provides for: on behalf of legal entities - subjects of foreign economic
activities, a foreign economic agreement (contract) shall be signed by two
persons: a person who has this right according to his position under the
statutory documents and a person having a power of attorney, signed by a
head of foreign economic entity.

The Charter of the OJSC “Oriana” establishes that only [the] Chairman of
the Board (president) has the right without the power of attorney to carry
out actions on behalf of Company. The Charter does not provide the other
members of the Board with the right to represent the company.

It is found out that the Agreement for Repayment of Debts dated
29.09.1998 was signed on behalf of OJSC “Oriana” by three
representatives: Mr Sljusar, Mr Haber and Mr Gabel. It is also set out that
Mr Sljusar held the post of Chairman of Board of OJSC “Oriana.”

According to the Order of State Property Fund of Ukraine N0.2073 dated
November 3, 1998 this post was held by Mr Chernik and not by Mr
Sljusar.

Besides, the two other person[s] - Mr Haber and Mr Gabel were not duly
authorized for the conclusion of the mentioned agreement.

Taking into account the above-mentioned circumstances the Court of
Appeal considers the Agreement for Repayment of Debts dated
29.09.1998 to be invalid pursuant to the article 48 of the Civil Code of
Ukraine, since it was concluded by unauthorized persons in contradiction
to the procedure, established by the Law of Ukraine “On Foreign
Economic Activity” and by the foundation documents of the OJSC
“Oriana.”

Thus the case had to be the subject to final regulation at the International
Commercial Arbitration Court at Ukrainian Chamber of Commerce and
Industry in Kiev, Ukraine, but not at the International Court of Arbitration

17
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of the International Chamber of Commerce in Vienna, as it was provided
by the original Conversion Agreement dated 13.12.1995.%

On 25 June 2003, Solvadis International filed a cassation complaint with the Supreme

Court of Ukraine.®
On 15 April 2004, the Supreme Court of Ukraine rejected the cassation complaint.

While the enforcement proceedings were underway, Solvadis International also
attempted to claim under the ICC award in bankruptcy proceedings brought by
Pryvatbank against Oriana in 2002. On 4 February 2003, Solvadis International filed
a claim in the bankruptcy based on the ICC Award. That claim provided, in part, as

follows:*

Creditor’s claims of the company “Solvadis International GmbH” are
confirmed (attested) by the Arbitral Award of the International Court of
Arbitration of the International Chamber of Commerce, rendered in
Vienna, Austria in case No 11645/DK on November 25, 2002 (hereinafter
referred to as the “Arbitral Award”) in accordance with arbitration clause,
agreed by the parties (duly legalized copy of the Arbitral Award with
notary certified translation into Ukrainian is contained in Annex No 3
thereto). According to the Arbitral Award the Debtor - open joint stock
company “Oraina” [sic] shall pay to “Solvadis International GmbH”:

According to the Arbitral Award the creditor's claims against open joint
stock company “Oriana” are based on the Conversion Contract No 804-
276-05473160/79-299 as of December 13, 1995, numerous annexes
thereto, Settlement Agreement as of August 7, 1998, Agreement for

3 Id.

38 C-0121.
» C-0125.
40 C-0126.

18
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Repayment of Debts as of September 29, 1998, as well as other
documents submitted upon the International Court of Arbitration.

The above-mentioned Arbitral Award clearly confirms the indebtedness
of open joint stock company “Oriana” before the company “Solvadis
International GmbH.” The facts, established therein do not require further
examining and proving under Article 35 of the Commercial Procedural
Code of Ukraine. Pursuant to Article 35 of the said Code: “The facts,
established by judgement of commercial court (other authority competent
to resolve disputes) in one litigation, are not subject to proving in another
litigation involving the same parties.”

On 25 November 2003, the Commercial Court of the Ivano-Frankivsk Region
dismissed Solvadis International’s claim on the basis that the Ivano-Frankivsk
Appellate Court had refused enforcement of the ICC Award on 28 May 2003.*

On 6 February 2004, Solvadis International appealed the decision of the Commercial
Court of Ivano-Frankivsk to the Appellate Commercial Court of Lviv, arguing,
among other things, that the judgment of the Appellate Court dated 28 May 2003
refusing recognition and enforcement of the ICC Award was not final, and that the

Commercial Court’s finding to the contrary was itself contrary to law.*

On 15 March 2004, the Appellate Commercial Court of Lviv affirmed the judgment
of the Commercial Court of lvano-Frankivsk.*

On 14 April 2004, Solvadis International filed a cassation complaint with the Highest

Commercial Court of Ukraine.**

41 C-0130.
42 C-0131.
43 C-0132.
a4 C-0133.
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On 25 August 2004, the Highest Commercial Court of Ukraine allowed the cassation
complaint, cancelling the judgments of the Appellate Commercial Court of Lviv and

the Commercial Court of Ivano-Frankivsk.*

On 30 September 2004, Oriana filed a cassation complaint against the judgment of
the Highest Commercial Court of Ukraine with the Supreme Court of Ukraine.*® It
appears that, on 11 November 2004, the Supreme Court of Ukraine rejected this

complaint.*’

On 17 March 2005, Solvadis Chemag AG (by then named Solvadis GmbH), as
claimed successor to Solvadis International, filed a “Creditor’s Explanation of
monetary claims in the bankruptcy case No. B-11/283” (the Oriana bankruptcy) with

the Commercial Court of Ivano-Frankivsk.*®
Oriana filed objections to what it described as Solvadis International’s claims.*

On 15 April 2005, the Commercial Court of Ivano-Frankivsk issued its judgment on
Solvadis Chemag AG’s claim, having accepted the application to allow Solvadis
Chemag AG to substitute for Solvadis International as creditor. The Commercial
Court noted that it had heard Solvadis Chemag AG’s claim as a result of the 25
August 2004 judgment of the Highest Commercial Court of Ukraine remanding the

matter to it.>°

45 C-0134.
4 C-0135.
4 C-0136.
8 C-0137.
49 C-0138.
50 C-0140.
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The Commercial Court of lvano-Frankivsk rejected Solvadis’ repayment claim on the
basis that it had been filed outside the statutory limitation period, and the ICC Award
did not toll that period “since that decision was not properly legalized in Ukraine, and

it therefore has no entitling legal force.”>*

On 25 April 2005, Solvadis Chemag AG appealed the decision of the Commercial
Court of lvano-Frankivsk to the Lviv Appellate Commercial Court. In its appeal,
Solvadis Chemag AG stated that the running of the limitation period against it had
been suspended by the filing of arbitration proceedings on 27 June 2001, and that the

court had wrongly held that this was not the case.>

Solvadis Chemag AG also suggested that the ruling of the Commercial Court of
Ivano-Frankivsk had been based in part on that court’s view that it had not filed its
claim in time vis-a-vis the publication date of the bankruptcy announcement — that is,
within 30 days. Solvadis Chemag AG’s position was that as its original claim had
been filed on 4 February 2003, it was filed in time.>®

On 22 June 2005, the Lviv Appellate Commercial Court agreed with the reasoning of

the Commercial Court of lvano-Frankivsk, and rejected Solvadis Chemag AG’s

appeal.**

The Lviv Appellate Commercial Court further noted that Solvadis Chemag AG had

not filed in support of its original claim “primary documents that would prove the

existence of the debt . . . except the base refining agreement and addenda thereto.”*

3 Id.
52 C-0141.
53 Id.
5 C-0143.
% Id.
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On 15 July 2005, Solvadis Chemag AG applied for cassation of the Lviv Appellate
Commercial Court judgment and the Commercial Court of Ivano-Frankivsk judgment
to the Superior Commercial Court of Ukraine. Solvadis Chemag AG challenged as
contrary to law the findings that the limitation period had expired prior to the filing of
its claim against Oriana and that it had not filed primary documents proving the

existence of the debt owed.®

On 30 November 2005, the Superior Commercial Court of Ukraine dismissed
Solvadis Chemag AG’s cassation complaint, and Solvadis International’s final appeal
in the bankruptcy proceedings was rejected by the Superior Commercial Court of
Ukraine on 30 November 2005,

The foregoing has led GEA to file the present arbitration. An overview of GEA’s

position, and Ukraine’s response thereto, is set out in the following section.

SUMMARY OF THE PARTIES’ POSITIONS AND RELIEF SOUGHT

A. GEA’s Position

The Claimant’s position is that the Respondent failed to honour its “repeated
promises” to ensure that GEA would be paid for its Products, and has taken “multiple

steps” in intervening years to ensure that no compensation would be paid.>®

In 1 361 of its Reply, GEA asks the Tribunal to make the following award in its

favour:

% C-0144.

5 C-0145.

58 Memorial, { 6.
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(i) Declaring that Ukraine has breached its obligations under the Treaty
owed to GEA and its investments;

(ii) Ordering Ukraine to pay damages to GEA in the principal amounts of
USD 30,654,661.44 and EUR 141,689.38;

(iii) Ordering Ukraine to pay interest on that amount at the LIBOR three-
month US Dollar rate plus 5 percent (or at such other rate as the Tribunal
deems to be appropriate) from January 1, 1999, compounded monthly
until the date of the award,

(iv) Ordering Ukraine to pay the costs of this arbitration, including all
fees and expenses of the Tribunal and the legal costs incurred by GEA in
this arbitration;

(v) Ordering Ukraine to pay interest at that same interest rate,
compounded monthly, on all amounts awarded until the full payment
thereof; and

(vi) Ordering such other and further relief as this Tribunal deems just and
proper.

B. Ukraine’s Position

88. The Respondent denies the Claimant’s claims in their entirety.
89. In 447 of its Rejoinder, the Respondent asks the Tribunal to:

(i) dismiss all of the Claimant’s claims as inadmissible for lack of
jurisdiction;

in the alternative,
dismiss all of the Claimant’s claims as unfounded;
in the alternative,

reject the Claimant’s claim for damages.
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(ii) order the Claimant to bear the costs of this arbitration, including all
fees and expenses of the Tribunal as well as the Respondent’s reasonable
costs (including but not limited too [sic] its reasonable legal fees and
expenses), payable forthwith.

INTRODUCTION TO THE TRIBUNAL’S ANALYSIS

The Tribunal has carefully reviewed the pleadings, evidence and legal authorities
submitted by the Parties and has relied exclusively on those in the analysis below.
This applies in particular to legal authorities, as the Tribunal adheres to the principle
that it should remain within the confines of the debate between the Parties. Thus, this
Award is a decision in the dispute as pleaded between the Parties, and the Tribunal

will not address arguments that have not been raised by them.

JURISDICTION

A. The Parties’ Positions

Ukraine argues that this Tribunal lacks jurisdiction to hear the case brought by the
Claimant because (i) the alleged investment vested not in KCH but in Kléckner,
which the Claimant never acquired, (ii) the Claimant did not make an “investment” in

Ukraine under the BIT or the ICSID Convention and, in any event, (iii) any alleged

* The Tribunal notes that for much of the proceedings, it was not clear that there were two

Kldckner entities with the same name. It was ultimately clarified that, despite their identical names,
there was a difference between Old Kléckner and New Kléckner (see {1 33 — 37 supra). However, as
this difference was only clarified at the hearing, the Parties’ submissions just refer to “Kléckner,”
without differentiating between “Old” and “New.” Accordingly, when setting forth the Parties’
positions, the Tribunal maintains the reference to “Kléckner.” The Tribunal will differentiate between
“Old” and “New” in its discussion, as necessary.
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BIT violations occurred before the alleged investment was made, and (iv) any claims

against Ukraine for breach of the BIT now belong to Chemdis and not the Claimant.®

GEA disagrees and submits that it did indeed acquire rights to the investment under
the Conversion Contract (i) by virtue of its indirect control of KCH at the time of the
BIT violations and (ii) as successor-in-interest to KCH.® GEA also submits that it
made an investment in Ukraine “under any applicable test,” whether under the ICSID
Convention or the BIT®, and that the dispute “meets the temporal requirements of the
ICSID Convention and the Treaty.”®®

B. The Tribunal’s Analysis

In light of the Parties’ positions set forth above, the Tribunal must determine (1)
whether GEA has standing to bring claims in this arbitration, (2) whether GEA made
an “investment” in Ukraine, and (3) whether the alleged BIT violations occurred
before GEA made any investment in Ukraine, which issues the Tribunal will now

address in that order.

(1) Does GEA Have Standing?

Ukraine objects to GEA’s standing in this arbitration on two grounds, namely that (i)
the Conversion Contract, as the core of the alleged investment, vested not in KCH but
in Kléckner, and (ii) any claims against Ukraine now belong to Chemdis Limited and

not the Claimant.

60 Counter-Memorial,  113.
o1 Reply, { 31.
62 Reply, 1 42.
63 Reply, 1 83.
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(i) Vesting of the Conversion Contract. The Tribunal first addresses whether the
Conversion Contract, as the core of the alleged investment, vested not in KCH but in

Klockner.

Ukraine alleges that extracts from the commercial register reveal that the spin-off of
Klockner’s chemical business to KCH occurred on 29 May 1995, prior to Kldockner’s
entry into the Conversion Contract, and thus that the spin-off cannot have included
any rights pertaining to the Conversion Contract.** Further, Ukraine states that there
is no evidence that KCH replaced Kldckner as a party to the Conversion Contract at

any time such as to validly acquire rights thereunder.®

GEA rejects the allegation that KCH acquired no such rights at the time Kldckner
spun off its chemical assets to KCH in 1995.°® GEA argues that Ukraine’s argument
is “contrary to the conduct and understanding of all of the actors involved at the time,
as reflected in contemporaneous documents.”®  Specifically, GEA points to almost
150 amendments to the Conversion Contract executed between KCH and Oriana, and
contends that “KCH itself was a party to these additional agreements and
amendments, which were all valid and binding on the parties” (emphasis in the

original).®®

In addition, GEA argues that KCH was identified as Klockner’s successor to the

Conversion Contract in the Settlement Agreement and in the protocol signed after a

o4 Counter-Memorial, 11 27 — 28; Rejoinder, ] 121.
6 Rejoinder, { 125.

6 Reply, 1 30.

67 Reply, 1 30.

68 Reply, 1 32.
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meeting on 13 August 1998%°, and that Ukrainian officials at various times

acknowledged KCH'’s rights deriving from the Conversion Contract. "

For the reasons that follow, the Tribunal agrees with the Claimant that the alleged

investment — the Conversion Contract — vested in KCH.

The Tribunal notes that it was clarified over the course of the hearing that it was Old
Klockner that spun off its chemical business to KCH before merging into another
company (Bayernwerk Aktiengesellschaft), whereas it was New Kloéckner that

entered into the Conversion Contract with Oriana. "

While it is true that there is no one particular document in the record that states
outright that KCH acquired rights from New Kldckner under the Conversion
Contract, the evidence adduced over the course of the proceedings, taken together,

leads to the conclusion that it did indeed acquire such rights.

First, in Article 3.3 of the Settlement Agreement, Oriana expressly acknowledged that
KCH was a party to the Conversion Contract, and that Oriana was indebted to KCH

thereunder:

Oriana hereby reconfirms and agrees that KCH is a party to the
Conversion Contract as successor to Kloeckner & Co. Aktiengesellschaft
. .. with which Oriana initially concluded the Conversion Contract.
Oriana hereby agrees that KCH acquired all of the rights and benefits, and
assumed all of the obligations and liabilities, which were initially
provided in the Conversion Contract for [Kloeckner & Co.
Aktiengesellschaft].

6 Reply, 11 33 - 34.

0 Reply, 1 36.

n Chronology and Companies Involved (part 1), distributed at the hearing.
? C-0015.
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Second, on 13 August 1998, representatives of, among others, Ukraine, Oriana and
KCH’s parent company met to discuss the “state of cooperation” between Oriana and
KCH in light of Oriana’s “indebtedness to KCH.” The results of that meeting were
recorded in a protocol of the same date, in which it was recorded that Oriana’s
indebtedness to KCH arose “under the above specified Contract for the Conversion of

Raw Materials,” i.e., the Conversion Contract.”®

Third, on 27 August 1998, representatives of, among others, Ukraine, Germany,
Oriana and KCH’s parent company met to discuss the relationship between Oriana
and KCH (see generally | 49 above). This meeting was recorded in a protocol of the
same date, in which KCH’s rights under the Conversion Contract were
acknowledged. For example, Dr Rieger noted “the problem of missing raw materials
and products and the insoluble connection between the KCH/Oriana agreement and
the ability of Oriana to repay the BV loan,” and Vice Minister President Tyhypko
noted that “although KCH could break away from Oriana, it would have to write off

the DM 40 million from the missing raw materials and products.””

Finally, it is undisputed that KCH entered into 147 out of a total of 154 amendments
to the Conversion Contract.”” Article 11.4 of the Conversion Contract provides that
“[a]Jny amendments or additions” to the Conversion Contract “become valid and
binding if they are in writing and signed by authorised persons.” The Tribunal has
not been made aware of any particular objections to the validity or binding nature of
these subsequent agreements, and the Tribunal considers it reasonable to conclude
from KCH’s consistent involvement in executing those agreements, without

objection, that it had an interest in the underlying contract.

" C-0016.
™ C-0065.
»  C-0156; Chronology and Companies Involved (part 1).
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In light of the foregoing, the Tribunal concludes that the rights in the Conversion
Contract did indeed vest in KCH. Accordingly, Ukraine’s contentions to the contrary

are rejected.

(i) Vesting of the Claims. With respect to Ukraine’s second objection, i.e., that any
claims against Ukraine now belong to Chemdis Limited and not the Claimant,
Ukraine alleges that any rights the Claimant may have had in relation to an
investment were transferred in 2004, when the Claimant sold KCH and its parent
company to Chemdis Limited, a private equity fund. Ukraine argues that, due to this
sale, any claims that KCH may have had either “continued to vest in KCH or tagged

along with it to Chemdis.”™®

GEA disagrees and argues that it retained the KCH rights that are in dispute in this
arbitration. In support of this contention, GEA relies on Article 2.2 of the “Sale and
Purchase Agreement” between Solvadis Chemag AG (formerly KCH) and MG
Technologies AG (later renamed GEA) of 28 June 2004 under which, GEA argues,
KCH assigned its rights to GEA against Oriana and other entities, including Ukraine,

deriving from the Conversion Contract and all related transactions.”’

Ukraine asserts that GEA’s argument that it retained KCH’s claims against Oriana is
inconsistent with the fact that KCH continued to prosecute those claims before the
courts of Ukraine after the apparent date of sale.”® While GEA argues that it was not

possible to change the identity of the creditor in bankruptcy to reflect that situation’,

° Counter-Memorial, 1f 159 — 164.
" Reply, 1184 - 94.

& Counter-Memorial, { 161.

" Reply, 91.
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Ukraine states that “KCH did in fact successfully apply for a change of creditors in

the third Oriana bankruptcy proceedings, after Chemdis had acquired its shares.”*°

110. The Tribunal notes that Article 2.2 of the Sale and Purchase Agreement provides as

follows:

[KCH] assigns and transfers to [GEA] and [GEA] accepts the assignment
and transfer of all rights, title and interest held by [KCH] in and to all
claims of [KCH] against Oriana deriving from [KCH’s] business relations
to Oriana as described in more detail in Section 1 as well as all rights, title
and interest in and to the belonging underlying transactions, including all
rights thereunder.®

111. It would seem from the language of the Sale and Purchase Agreement that Solvadis
Chemag AG (i.e., KCH) may have assigned, among other things, its claims against
Oriana to MG Technologies AG (i.e., GEA). At around the same time, it would seem
that Solvadis Chemag AG (i.e., KCH) was sold to Chemdis Limited (see { 41

above).®

112. The Claimant’s most recent position with respect to the timing of these transactions is
that while the Sale and Purchase Agreement between KCH and GEA was concluded
on 28 June 2004, the actual assignment took place after 30 June 2004, the date on
which the agreement was signed for the sale of KCH shares to Chemdis. However,
the Claimant submits that the assignment took place before the closing date of the

KCH/Chemdis sale, as the “Effective Date” under German law.®

80 Rejoinder, { 134.

% Cc-0002.

82 See Chronology and Companies Involved (part 2).
Claimant’s Closing, Tr.4/p. 30:

“Ms DUFETRE: So the assignment of rights between KCH and GEA was an intra-group transfer and

it was dated June 28th 2004, and it took place after the signature of the share purchase agreement for
(footnote cont’d)

83
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The Respondent disputes the fact that the shares in KCH were disposed of after the
assignment to GEA on the basis that the Claimant has not provided a copy of the
share purchase agreement between Solvadis Chemag AG and Chemdis Limited, or

any other documents, to support this assertion.®*

The Tribunal considers that the Respondent’s objection regarding the missing copy of
the share purchase agreement between Solvadis Chemag AG and Chemdis Limited is
misplaced. In the early stages of these proceedings, the Tribunal had rejected a
request from the Respondent for the production of this document on the basis that no

such document was available.®

This being said, the Tribunal is of the view that the other documents in the record do
not support the Claimant’s position regarding the timing of the sale versus the

assignment.

Indeed, the only other document submitted by the Claimant in support of the timing
of the sale versus the assignment is a print-out from the website of the Solvadis
Group, which does not indicate the date of any purported sale or closing of the
Solvadis Chemag AG/Chemdis Limited deal. It simply states that, at some point in
2004, “[t]he [S]olvadis group is taken over by Chemdis Limited” at which time its
form was changed to Solvadis GmbH.%®

the sale of KCH shares, but before the closing date. As | was told by my German clients, the closing
date is the effective date under German law.”

84 See, e.g., Respondent’s Closing, Tr. 5/pp. 61-64.
See Procedural Order No. 1, Annex B, request 17.
% c-0042.

85
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In light of this, the Tribunal is of the view that the Claimant has not met its burden of
proving that it retained KCH’s claims arising under the Conversion Contract, or any
other interest in the alleged investment underlying this dispute, after 30 June 2004.
For the Tribunal to determine otherwise would be to take a decision based on

assertions unsupported by evidence.

Accordingly, the Tribunal concludes that the Claimant does not have standing to

bring any claims arising from the Conversion Contract after 30 June 2004.

In light of the Tribunal’s decision that the Sale and Purchase Agreement cannot be
taken into account as a basis for the Claimant’s claims after this date, the Tribunal
need not address the questions raised by the Respondent regarding the assignment’s

validity.®’

In addition, the Tribunal need not address the Respondent’s argument that, as a matter
of principle, KCH could not have assigned its treaty rights under the Sale and
Purchase Agreement to GEA.%® While at the hearing there was an extensive
discussion as to whether, as a matter of general theory, treaty rights can ever be
assigned, the Tribunal notes that this broader question is ultimately irrelevant in this
case, as Article 1 of the Sale and Purchase Agreement (“Description of Sold Claims”)
only provided for an assignment of contractual claims, as opposed to an assignment
of treaty rights. Having carefully considered the various arguments of construction

and interpretation advanced by the Claimant, the Tribunal concludes that this

8 The Respondent had disputed the validity of the assignment under German law (by which it is

governed) on the basis that the €1 paid by GEA for the assignment of KCH’s claims was below value,
in violation of Sections 76(1) and 93(1) of the German Stock Corporations Act and Section 266(1) of
the German Criminal Code, thereby rendering the entire agreement void under Section 134 of the
German Civil Code. Rejoinder, { 133.

88 The Respondent had disputed the Claimant’s ability to be assigned KCH’s treaty rights under
the Sale and Purchase Agreement. See, e.g., Respondent’s Closing, Tr.5/pp. 25 — 58.
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provision does not extend to rights or obligations under international law, and nor

was this intended at the time.

However, the Tribunal does need to address the Respondent’s argument that GEA did
not have the right to bring this arbitration because it no longer had control of KCH

when the Request was registered.

The Respondent relies on the case of Ceskoslovenska Obchodni Banka, a.s. v. Slovak
Republic (“CSOB”) in support of its position, citing the following passage of the

tribunal’s decision on jurisdiction:®

[I]t is generally recognised that the determination whether a party has
standing in an international judicial forum for purposes of jurisdiction to
institute proceedings is made by reference to the date on which such
proceedings are deemed to have been instituted.

In response, the Claimant contends that the Respondent “misses the point,” taking
into account that Article 25(1) of the ICSID Convention does not require that an
investment “exists or is controlled by the national of another contracting state at the

time of registration.”

The Tribunal agrees with the Claimant. The Respondent, in effect has attempted to
create a standing requirement (i.e., a requirement of ownership or control of the
investment at the time of registration of the Request) that does not otherwise exist
under the BIT, ICSID Convention or ICSID Rules. Indeed, such a requirement, if it
existed, would exclude a significant range of cases where claims are made in respect

of the divestment or expropriation of an investment. What is more, the Respondent

8 ICSID Case No. ARB/97/4, Decision on the Objections to Jurisdiction, 24 May 1999.
Respondent’s Opening, Tr.1/pp. 64 — 65, citing CSOB at | 31.

% Claimant’s Closing, Tr.4/pp. 40 — 41.
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quotes the CSOB tribunal out of context, as the next paragraph of the award in fact

supports the Claimant’s position in these proceedings: ™

[A]bsence of beneficial ownership by a claimant in a claim or the transfer
of the economic risk in the outcome of a dispute should not and has not
been deemed to affect the standing of a claimant in an ICSID proceeding.

In light of the foregoing, the Tribunal concludes that even though GEA does not have
standing with respect to claims arising after 30 June 2004, GEA did have the right to
file the Request when it did.

(2) Did GEA Make an Investment?

Having determined that GEA has standing to pursue claims accruing up to 30 June
2004, the Tribunal must next determine whether GEA actually “invested” in Ukraine
at all, within the meaning and scope of the BIT and the ICSID Convention.

The Parties’ Positions. According to the Claimant, “[t]he current dispute concerns an
“investment” both within the meaning of the [BIT] and the ICSID Convention,” but
the Tribunal need only look to the language of the BIT to determine this issue, and
need not consider any different definition in the context of Article 25 of the ICSID
Convention. The Claimant submits that this is because where a BIT providing only

there is no occasion for an
193

for ICSID arbitration gives a definition of “investment,

arbitral tribunal to apply a different definition of the term.

In support of this, the Claimant notes that since ICSID arbitration is the only form of
investor-State dispute resolution provided for in the BIT, “if jurisdiction were found

absent under the ICSID Convention while the relationship at issue would otherwise

i CSOB at { 32.
92 Memorial, § 131.
9 Memorial, § 144.
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qualify as an investment under the [BIT], the [BIT]’s dispute resolution clause would

be deprived of any effectiveness, which is contrary to basic principles of treaty

interpretation.”®

129. The Claimant adds, in any event however, that “the evidence establishes the existence
of an ‘investment’ within the meaning of Article 25 of the ICSID Convention.”®® It
notes that “[t]he jurisprudence to date reveals a wide variety of approaches to what
constitutes an investment under the ICSID Convention,”® but asserts that whatever

test is applied, it qualifies on the facts of this case:

Taking the six-part test in Phoenix Action®” as the most comprehensive:
first, GEA contributed assets of economic value to the territory of
Ukraine. These took the form of over one million metric tons of diesel
and naphtha delivered to Ukraine over a three-year period, as well as
catalysts and other materials, and its know-how on logistics and
marketing and its ability to mobilize repair and other services. Second,
GEA was exposed to market risk due to the duration of time between
when it purchased diesel for delivery to Oriana and the time when it was
able to realize a return by selling finished products converted by Oriana.
The arrangement amounted to some DM 100 million of working capital
financing for Oriana precisely because of this commitment of resources
over time.. A certain duration is evident. Third, multiple elements of risk
were present in the form of market risk, credit risk and political risk — as
demonstrated by the fact that no other companies were willing to supply
Oriana with diesel without advance payment. Fourth, GEA’s relationship
with Oriana kept Oriana’s factories running at a time when they would
otherwise have closed and thereby supported the only substantial
economic activity in the Ivano-Frankivsk region at the time. The
sustained attention at the highest levels of the Ukrainian and German
Governments to the GEA-Oriana relationship is compelling evidence of
its importance to the development of economic activity in Ukraine. Fifth,
there is no question that GEA’s assets were invested in accordance with

% Reply, 1 56.

» Memorial,  138.

% Memorial,  139.

s Phoenix Action, Ltd v. The Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009.
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Ukrainian law. Sixth, there is no question as to the bona fides of GEA’s
investment.®®

The Respondent, on the contrary, considers that “[t]he ‘investment’ which the
Claimant invokes is not an investment for the purposes of Article 1(1) of the Treaty
and Article 25 of the ICSID Convention . . . Common to the jurisdictional
requirements of both Article 25(1) of the ICSID Convention and Article 1(1) of the

Treaty is the meaning of the term ‘investment.””%

As far as Article 1(1) of the BIT is concerned, the Respondent maintains that the
Conversion Contract was no more than a sales agreement, which did not confer on

GEA any “rights to the exercise of an economic activity.”

Moreover, the Respondent also argues that the definition of “investment” in the BIT
does not control the issue in any event, since this can only operate within the confines
of Article 25 of the ICSID Convention: “[t]he definition of the term ‘investment’
contained in the Treaty cannot extend beyond the requirements of the ICSID
Convention if the Tribunal is to retain jurisdiction. The definition of ‘investment’ in
the Treaty does not provide parties and the Tribunal a carte blanche to re-write the
ICSID Convention.”*® The Respondent relies in this regard on the decision in

Phoenix:

% Memorial, § 145. Citations omitted.
% Counter-Memorial, ] 122 and ] 124.
100 Counter-Memorial, § 131.
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There is nothing like a total discretion, even if the definition developed by
ICSID case law is quite broad and encompassing. There are indeed some
basic criteria and parties are not free to decide in BITs that anything — like
a sale of goods or a dowry for example — is an investment.**

According to the Respondent, the term “investment” has *“an identifiable inherent
core meaning” in ICSID matters, and the Tribunal is required to ensure that any
definition of the term “investment” provided by the BIT accords with this objective
meaning.'® It cites several decisions in which this concept of an objective definition

has been articulated.

The Respondent also prays in aid Zachary Douglas’ textbook, in which the author
states that “the use of the term ‘investment’ in both instruments [investment treaties
and the ICSID Convention] imports the same basic economic attributes of an

investment derived from the ordinary meaning of that term.”*%

Whereas the Claimant argues that the imposition of an objective definition of
“investment” in circumstances where a BIT only provides for ICSID arbitration risks
frustrating the BIT’s dispute resolution clause, the Respondent counters that if a BIT
provides a choice between several forms of dispute resolution (e.g., ICSID and
UNCITRAL arbitration), it would be a curious result if, by virtue of a “subjective”
definition agreed in the BIT itself, an “investment” could be established under the
UNCITRAL Rules, but not under the ICSID Convention.

In conclusion, the Respondent argues that “the Claimant has not made an investment
since (a) no contribution of economic value has been made to Ukraine, (b) no profits

or returns have resulted from such a contribution and (c) the Claimant assumed no

101 N. 97 supra, 1 82.
02 Counter-Memorial, § 134.

103 Zachary Douglas, THE INTERNATIONAL LAW OF INVESTMENT CLAIMS (Cambridge University
Press, 2009), p. 165.

37



GEA V. UKRAINE — AWARD

investment risk. These principles underpin the definition of the term “investment”
under both Article 25(1) of the ICSID Convention and Article 1(1) of the [BIT].”%%

137. The Tribunal’s Analysis. It is well known that the ICSID Convention contains no

definition of the term “investment” used in its Article 25.
138. Article 1 of the BIT defines “investment” as follows:
For purposes of this agreement
1) the term “investments” means assets of any kind, in particular

a) movable and immovable property and other rights in rem such
as mortgages and security interests;

b) equity interests and other stakes in companies;

C) claims to funds used to create material or immaterial values
and claims to performances having such value;

d) intellectual property rights such as, in particular, copyrights,
patents, utility models, industrial designs and models, trademarks, trade
names, company and business secrets, technological processes, know-
how and goodwill;

e) rights to the exercise of an economic activity including rights
to the search for and the exploration, extraction and utilisation of natural
resources on the basis of statutory provisions or granted under an
agreement concluded in accordance with such statutory provisions.

Any change to the form in which assets are invested shall not affect their
nature as investments.

104 Counter-Memorial, § 146.
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139. In a number of well-known cases, tribunals have articulated objective criteria for the
definition of the term “investment” that are said to flow from the ICSID Convention,
and have concluded that such criteria cannot be set aside by a consent that may have
been given in another legal instrument, such as a BIT. A good example of such an
approach is the one taken by the ad hoc Committee in the Patrick Mitchell v. Congo
annulment proceeding, which expressed the limits of the notion of investment in clear

terms:

The parties to an agreement and the States which conclude an investment
treaty cannot open the jurisdiction of the Centre to any operation they
might arbitrarily qualify as an investment. It is thus repeated that, before
ICSID arbitral tribunals, the Washington Convention has supremacy over
an agreement between the parties or a BIT.*®

140. The same position has been followed in Phoenix:

At the outset, it should be noted that BITs, which are bilateral
arrangements between two States parties, cannot contradict the definition
of the ICSID Convention. In other words, they can confirm the ICSID
notion or restrict it, but they cannot expand it in order to have access to
ICSID. A definition included in a BIT being based on a test agreed
between two States cannot set aside the definition of the ICSID
Convention, which is a multilateral agreement. As long as it fits within
the ICSID notion, the BIT definition is acceptable, it is not if it falls
outside of such definition. For example, if a BIT would provide that
ICSID arbitration is available for sales contracts which do not imply any
investment, such a provision could not be enforced by an ICSID
tribunal.*®

105 patrick Mitchell v. Democratic Republic of Congo, ICSID Case No. ARB/99/7, Decision on the
Application for Annulment of the Award, 1 November 2006,  31.

106 N. 97 supra, 196. Citation omitted. See also | 82.
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141. However, it is not so much the term “investment” in the ICSID Convention than the
term “investment” per se that is often considered as having an objective meaning in
itself, whether it is mentioned in the ICSID Convention or in a BIT. For example, the
tribunal in Romak S.A. v. Uzbekistan, conducting its proceedings on the basis of the

UNCITRAL Arbitration Rules, observed as follows:

The term “investment” has a meaning in itself that cannot be ignored
when considering the list contained in Article 1(2) of the BIT.

: The Arbitral Tribunal therefore considers that the term
“investments” under the BIT has an inherent meaning (irrespective of
whether the investor resorts to ICSID or UNCITRAL arbitral
proceedings) entailing a contribution that extends over a certain period of
time and that involves some risk . . . . By their nature, asset types
enumerated in the BIT’s non-exhaustive list may exhibit these hallmarks.
But if an asset does not correspond to the inherent definition of
“investment,” the fact that it falls within one of the categories listed in
Article 1 does not transform it into an “investment.” In the general
formulation of the tribunal in Azinian, “labelling ... is no substitute for
analysis.”*%’

142. On the other hand, insofar as BIT arbitration under the ICSID Convention is
concerned, it has also been held in a number of (again well-known) cases that,
because the ICSID Convention provides no definition of the term “investment,” the
limits of this concept are susceptible to agreement, or a subjective definit